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(COMPILEP    OUT    or    THE 


Laws  Eccl^sijsticjl,    CiriL,  and   Canon  ;    as  alfo  out  of  the 
Common  Law^    Cusioms  and  Statvtes  of  this'  RKAiMf 

THE  WHOLL  DIGESTED  INTO  SEVEN  PARTS,  vu : 


I.  What  a  Teftamcnt  or  Laft  WUl  is, 

and  how  maay  Kinds  of  Teftaments 

there  be. 
IL  What  Perfons  may  make  aTeflament, 

and  who  may  not, 
IIL  Defcribing  -what  Things,  and  how 

much  may  be  difpofed  by  Will. 
IV.  Decjphering  the  Forms,  and  in  what 


manner  Teilament»  or  Lail  Wills  are 
to  be  made. 

V.  What  Perfon  may  be  Executor  of  a 
Tcftament,  or  is  capable  of  a  Legacy. 

VI.  Of  the  Office  of  an  Executor,  and  of 
the  feveral  Kinds  of  Executors. 

VII.  Shewing  by  what  means  Teftaments 
or  Lail  WiUs  becoipe  void. 
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By    HENRY   SWINBURNE,     ^ 

JUDGE    OF    THE    PREROGATIVE    COURT    OF    YORK. 
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^i"i#" 


The    seventh    EDITION, 

CoRMKCTED  AND  FERT  MUCH  ENLARGED j  WITH  AN  JpPENDIX, 

Containing  all  the  StaVutxs  to  the  ^id  Gzo,  III.  incluiive',  and,  alfo,  all  Dkcreks 
in  Cai^Mcz&t,  and  Rxsolvtions  of  Common  Law,  plating  to  the  Subjecfl,  which 
have  been  publiflied  fince  th«  laft  Edition,  with  an  exa<a  Tabu  to  the  Whole,  and 
araui  Copy  of  the  Will  of  the  late  Duchess  of  Marlboi^ough, 


2  KlMQS  XX.    I. 

**  Put  thine  Houfe  in  Order ;  for  thou  Jhalt  die  and  not  live," 

VOL.    L 


DUBLIN: 

Jnnted  for  ELIZABETH  LYNCH,  Law  Book-Sxllik  to  his  MAjirrv's  .Courts 
of  Law  in  Ijixx.and,  at  her  Shops  No.  6,  Skinner-ro^i  and  in  the  Four-courtss 
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T  O    T  H  E 


R    E    A    D    E   R. 


GREAT  is  the  Number  of  Writers  on  the  Civil 
and  Ecclefiaftical  Laws  :   This  appears  by  their 
feveral  Books,  as  Leftures,  Counfels,  Trads,  Deci- 
fions,  Queftions,  Difputations,  Repetitions,  Camels, 
Oau^les,  Common  Opinions,  Singulars^iContradic- 
tions.    Concordances,    Methods,    Sums,    Pradicks, 
Tables,  Repertories,  and  Books  of  other  Kinds ;  that 
it  is   impomble  for  any  one  Man  to  read  over  the 
bandredth  Part  of  their  Works,  though  living  an 
hundred  Years,  and  did   intend  no  other  Work. —  _ 
Wherefore  'by  the    Publiftiing  of  this  Teflamentary 
Trcatife,  I  may  be  thought  to  pour  Water  into  the 
Sea,  and  to  trouble  the  Reader  with  a  Matter  alto- 
gether  needlefs  and  fuperfluous.    But  yet  if  this  Book 
may  ferve   initead  of  many  great  Volumes,  then  I     . 
hope,  that  in  the  Judsjment  of  fuch  as  be  indifferently  .     . 

affected,  the  fame  is  rather  to  be  admitted  as  com- 
modious, than  rejeded  as  fuperfluous. 

By  the  Authority  of  the  High  Court  of  Parliament  The  Caufes  vrhere-^ 
holden  in  the  five  and  twentieth  Year  *  of  the  Reign  ^|?y^  ^]^  ^"*°L^ 
«rf  King  Henry  the  Eighth,  it  was  enaded,  (amongft  ^^^^j^  ^^P^'^ro^k^ 
other  Statutes  then  made,  and  fince  that  Time  re- ♦  5/^^/7.8. ««.  25. 
vivcd  in  the  firft  Year  of  Queen  Elizabeth  f)    That  cap,  19. 
fach  Lmvs  Ecclejiajikal  being  then  already  made^  which  he^  ^^^^  -^^'*-  ^^'  ^' 
so/  hurtful  or  prejudicial  to  the  Prerof^ative  Royaly  nor  ^'  ^* 
repugnant  to  the  Laws^  Statutes  and  Cujlorm  of  this  Realm, 
pall  fill  be  ufed  and  executed  as  they  were  before  the 
Making  of  that  A3^  Mntilfuch  Time  as  they  were  viewed^ 
fearcked,  or  atherwife  ordered  or  determined^  by  Two  and 
thirty  Perfons^  on  the  more  Part  ofthenty  according  to  the 
Tenor,  Form  and  EffeS  ofthefaid  Afd :     Which  Laws 
fo  eftablifhed^  revived  and  confirmed  by  divers  Sta- 
0U€8  inade  during  the  Reigns,  as  well  of  the  fa  id 

a  2  nioit 


To  the  R  £  A  D  s  R. 

♦*Stat.  H.  8.  an.  27.  moft  Noble  King  Henry  the  Eighth  **^,  as  of  the  moft  • 
c.  20.  &  an.  32.  c.  7.  Godly  Prince  Edward  xht  Sixth  ft  J  are  termed  or 
tf  Stat.  Ed.  6.  an.  jnutled  The  King's  Ecclejiajlical  Laws ;  like  as  in  thofc   ' 
*'  ^'  ^^'  Countries  and  Churches  of  Germany  which  have  re- 

ceived the  Gofpel,  the  Canon  Law  is  admitted  and 
obferved  fo  far  forth  as  it  is  not  repugnant  to  the 
*      Schiicdiwinus  jvkc/  Tejfament  *,  and  is  at  this  Day  the  Ecclefiaftical 
Traa.  de  Nuptiis  ^^^  of  their  Confiftories. 

part.  4.  tit.  de  Di- 

vortio,n.  13.  o .    .      j^  ^.j^^  Manner  the  Civil  Law  (ever  fince  the  Ec- 

clefiaflical  Law  was  made,)  haih  been  deemed  and 
judged  for  Part  of  the  Eccleiiaftical  Law%  in  Cafes 
tCt  I.  de  no.  op- ^j^^rein  it  doth  not  difier  from  the  famef:  For 
nunc.  c.  clt^ricK  de  ^.hej-eas  thefe  two  Laws  are  not  contrary,  the  one  is 
and.^di^^  10.  §.*fi  a  Supplement  of  the  other,  and  being  mutually  in- 
\ero  Ecclefialli*  corporatcd  do  both  make  one  Body  **.;  other«rifc 
cum.  in  Auth.  ut  ^^e  Civil  Law,  being  contradided  by' the  Ecclefi- 
cleiiciapud.propr.^^j^^jj         ^^^^  ^^  be  filent  in  the  Ecclefiaftical 

**Panor.lnd.  C.I.  Court  it. 

c!c    no.    op.    nun. 

Vaiqiiius  de  fiicceff.  creat.  1.  3.  §.  26.  n.  10.  Bcnedift.  Capra*  Thefaur.  com.  op.  verb- 
]ege?.,  i\  (mihi)403.  n.  23.  ff  T>.  i.  de  no.  op.  nunc,  gloff,  in  c.  2.  de  alb.  1.  6. 

Arr.  in  d.  c.  clerici.  de  judic.  extra,  quae  fententia  communiter  approbatur,  tefte  Bene- 
didl.Xapra.  ubi  fupra. 

Videlicet,perGualt.  And  forafmuch  as  thefe  forefaid  Laws  have  not  as 
Hadden  legumdoc-  ^^  ^een  viewed,  or  otherwife  determined  by  Thirty- 

torem      confultiii.  ^         n  -r  -.i.  r»         r^i_  j-        i^ 

(omnium  quos  un- ^^o  Perfons,  or  the  more  Partof  ihem,  accordmg  to 
quara  tulit  Ancriia  the  Form  and  Effedl  of  the  forefaid  Ad  of  Parlia- 
legillai-um  difertif-  ment ;  therefore  thofe  Gvil  and  Ecclefiaftical  Laws 
fimum)  lib.  de  Re-  Xeftamentary,  not  repugnant  to  the  Laws,  Sututcs 
Ecdeftaft\  ^^""^  *^^  Cuftoms  of  this  Realm^  are  yet  fcaitered  and 
In  the  Reign  of  difperfed  here  and  there,  in  Corners  of  many  Books 
Hen.  8.  it  was  pro-  of  llrange  Countries  and  foreign  Language,  incum- 
pofcdinParliamentbered  with  long  Difcourfes  of  far  different  Argument, 

to  fet  afide  the  Ca-       ,         |   /.    ^t      t.         r  t  i     •  • 

nons,  and  to  make  ^^"  ^^  ^^^  Number  of  Laws  utterly  impertment  to 
a  new  Ecclefiaftical  the  Government  of  this  Common- Wealth;  fo  that 
Law,  the  Care  the  Knowledge  thereof,  howfoever  admirable,  and 
Scdfo  T)T  mi-  ^^^^y  ^^  ^  learned  of  all,  cannot  (as  the  Cafe  now 
tcr  Haddon  and  ftaadsj  be  fo  commodious  to  many,  as  the  Expencea 
Thirty-one  other  to  be  confumed  in  Books  would  be  burthenfome,  and 
other  Perfons   of  the  Study  thereof  would  be  tedious. 

the  firft   Rank  in  'In 

Divinity,  Ci\  il  and 

Common  Ijaw,  who 

drew  a  Plan  of  a  ne\i'  Law,  but  it  •vas  reje<f!ed ;  thereupon  the  old  Canon  Law  was 

confirmed  by  the  Statute  25  H.  8.  cap.   19.  {viz.)  fuch  Canons  and  CpniUtutions 

which  were  not  contrary  to  the  Prerogs^ive,  or  to  the  Cuftoms,  Laws,  of  "Statutes  of 

this  Realm. 

.     Of  the  Thirty-two  Perfons  before-mentioned,  and  which  the  King  was  to  nominate. 

Sixteen  of  them  were  to  be  Members  of  Parliament,  and  the  other  Sixteen  Clergymen. 


To  the  KxAVnn. 

la  Gon&deration  whereof,  I  thought  it  not  fuper- 
fioous,  but  expedient,  to  make  a  Colledion  of  the 
moft  principal  Laws,  Civil  and  Ecclefiaftical,  per- 
taining to  Teftaments,  made  before  the  five  and 
twentieth  Year  of  King  Henry  the  Eighth :  I  mean, 
of  thofe  Civil  Laws  which  are  npt  contrary  to  the 
Ecclefiaftical  Laws ;  and  of  thofe  Ecckjiajiical  Laws 
Ufkuh  are  not  any  way  prejudicial  or  hurtful  to  the  Prero* 
gaiive  RoyaL,  nor  repugnant  to  the  Laws^  Statutes  or  CuJ^ 
terns  of  this  Realm ;  but  agreeing  amongft  themfelves, 
may  now  dill  be  executed,  as  they  were  before  the 
Making  the  faid  ASk.  Amongft  which  Laws  Civil 
and  Ecclefiaftical,  I  thought  good  likewife  (as  Oc- 
cafion  fiiould  ofier,  and  as  the  Opportunity  of  the 
Place  fitted)  to  infert  fuch  Statutes  of  this  Realm,  and 
to  mention  fuch  Cuftoms,  as  well  general  as  particu- 
lar, as  be  not  impertinent  thefeunp. « 

To  this  End  and  Purpofe  efpecially,  that  every  Sub-  The  End  and  Ufe 
jeft  of  this  Realm,  tho*  he  be  but  of  mean  Capacity,  ^^ '^^^  ^^^• 
may  with  little  Labour,  and  lefs  Charge,  take  a  fen- 
fiUe  View  of  thofe  Civil  and  Ecclefiaftical  Laws 
Teftamentary  now  iii  Force,  and  to  be  obferved  and 
executed  in  the  Ecclefiaftical  Courts  within  this 
Realm  of  England^  (the  fame  being  now  reduced 
into  a  narrow  Compafs)  which  before  could  not  be 
done  without  great  Charge  and  Difficulty. 

And  tho'  the  chief  Scope  of  this  Teftamentary  Another  Ufe  ofthis 
Treatifc,  is  for  the  Benefit  of  thofe  Subjedis  which  ^^^' 
heretofore  have  been  ignorant  of  the  Civil  and  Ec- 
clefiaftical Laws ;  yet  this  Treatife  being  diligently 
perafed,  together  with  the  Quotations  and  Marginal 
^Notes  thejeunto  adjoined,  may  in  fome  Sort  be  pro- 
fitable to  thofe  Jujlinianijlsy  or  young  Students  of  the 
Qvil  Law,  who  do  intend  to  beftow  the  Fruit  of 
their  Study  in  the  Praftice.  thereof.  At  leaft,  if  no 
other  Ufe  can  be  made  of  it,  it  may  ferve  them  as  a 
Diredory,  whereby  they  may  underftand  what  Laws 
Teftamentary  are  now  in  Force  here,  and  confequent- 
ly,  what  Tides  of  the  antient  Laws,  Civil  or  Eccle- 
fiaftical, deferve  to  be  read  with  more  Diligence ;  left 
otherwife,  not  knowing  to  make  Choice  of  the  more 
ufaal  Laws  or  Titles,  they  Ihould  ftudy  Laws  not 
equally  neceflary. 

More- 


,,c.v''-?e\:.;:- 


To  M^     R  X  A  D  E  R. 

The  Caufe  of  pub-  Moreover,  I  conjedure  that  unto  thefe  Jujiinianijls 
liihing  this  Book  in  it  would  have  been  much  more  acceptable,  to  have 
M^ftiSfw  ^P^^^  ^^^^  Treadfe  in  Latin,  vi^herein  the  Laws* 
were  witten^^ln^^^^'^  ^°^  Ecclefiaftical  are  originally  written ;  and 
Greek,  becaufe  the  HOW,  by  the  Tranflation  thereof  into  our  vulgar 
Scat  of  the  Empire  Tongue,  fomething  of  their  natural  Beauty  and  Grace 
TOs  then  at  a«-  jjiay  be  loft ;  yet  after  I  had  confidered.  that  by  fol- 
Zatin  Zzs  not  un-  '^wing  this  plaufible  Courfe,  I  (hould  pleafure  but  a 
derilood.  few,  in  Comparifon  of  the   reft  lyhom  otherwife  I 

might  benefit ;  tho'  I  had  once  begun,  and  laid  the 
Foundation  of  the  whole  Tra6l,  in  fuch  Terms  as  I 
found  it  delivered'by  others,  yet  prefeixing  the  Pub- 
lic before  any  particular  Benefit,  1  did  eafily  alter 
my  former  Purpofe. 

That  Laws  transformed  from  their  natural  Shape^ 
mult  needs  in  fome  Sort  be  either  damnified  or  diC- 
gracedf  I  do  not  think  to  be  perpetually  true :  But  if 
it  be  a  Thing  fo  neceflarily  incident  to  all  Tranfla- 
tions,  that  it  cannot  be  avoided,  it  ought  therefore  to 
be  the  rather  tolerated 

Suffice  it   therefore  thefe  Latin  Jujfinianifis,  that 

thofe   Marginal   Notes   efpecially  proper  to    their 

Studies  are  left  in  Latin :    The  reft,  becaufe  it  be- 

/  longeth  to  all,  meet  it  is  that  it  be  written  in  fuch  a 

Laoeuage  as  may  be  underftood  of  all.  > 

Inter  caufam  fina-      Thus  (courteous  Reader)  1  have  difcourfed  unto 

Jem  &  impulfivam  thee  the  End  wherefore  I  undertook  this  Labour,  the 

cwid  intereft,  pra-  Caufe  which  moved  me  fo  to  do,    and  wherefore  I 

Su'la^r"^^^^^^^     ^^''^  publiftied  the  fame  in  the  vulgar  Tongue.  Now 

caufa,  dc.  limitac.  it  refteth  that  I  crave  thy  favourabl<^  Acceptance  of 

prima.  my  good  Will  and  Endeavour ;  which  if  thou  (halt 

vouchfafe  to  beftow,  I  Ihall  not  only  think  myfelf 
fufficiently  recompenfed,  but  greatly  enriched. 

Thine  mo/i  willingly  to 

His  utmojl  Power, 

HENRY  SWINBURNE. 


Seme 


SOME    ACCOUNT   OF   THE 

AUTHOR, 

AND    OF    THE 

SEVERAL  EDITIONS  OF  HIS  TREATISE  OF 

TESTAMENTS  and  LAST  WILLS, 


HENRY  SWINBURNE,  the  Author  of  the  fol- 
lowing  Treatife,  was  born  in  the  City  of  "York, 
aod  educated  in  Grammar  Learning  in  the  Free- 
fchool  there:  His  Father  Thomas  Swinburne, 
then  living  ifi  that  City,  fent  this  his  Son  about  the 
Age  of  Sixteen  Years  .to  Cxjhrd,  and  entered  him  a 
Cmmoner  of  Hart-hall  in  that  Univeriity,  where  he 
for  feme  Time  followed  his  Studies  ;  and  from  thence 
removed  to  Broaxlfgate-hall  (now  Pembroke  College) 
where  he  took  his  Degree  of  Bachelor  of  the  Civil 
Lew. 

Before  he  left  the  Univerfity  he  married  Helena^  the 
Daughter  of  Bartholomew  Lanty  of  that  City,  which 
State  of  Life  being  inconfiftent  with  the  local  Statutes 
of  Colleges,  he  retired  with  his  Wife  to  the  Place  of 
his  Birth;  and  fonietime  afterwards  he  pradifed  in 
the  EcclefialHcal  Court  there  as  a  ProSor. 

But  having  taken  a  Degree  in  the  UniverjSty,  he 
might  think  it  more  expedient  to  pradife  in  an  high- 
er Station,  and  for  that  Purpofe  he  commenced  Doc- 
tor of  the    Civil  Law;  and  as  his  Cotemporary  and- 
Countryman  Gilpin  was  called  the  Apoille  of  the 
North,  fo  our  Swinburne  was  called  the  Northern 
Advocate ;  the  one  being  famous  for  his  Learning  in 
Dhdnity,  and  the  other  in  the  Civil  Law;  and  having . 
pr£Uiifed  as  an  Advocate  for  fome  Years,  he  was  ad' 
vanced  to  be  a  Judge  of  the  Prerogative  Court  of  the 
Archbifhop  of  York,  in  which  Office  he  continued  till. 
bis  Death. 

This  was  certainly  a  very  generous  Education,  of 
which  we  have  very  few  or  no  Lafiances  fince  his 

Time; 


^ 
\ 


Some  Account  of  the  A  u  *t  h  o  r* 

Time;  for  we  feldom  hear  of 'a  Pro8or  taking  a  De- 
gree  of  Bachelor  of  Laws  in  any  Univerfity,  and  af- 
tcrvrards  pleading  as  an  Advocate ;  or  of  being  a 
Judge  of  the  Prerogative  Court  in  either  Province ;  for 
all  which  Employments  our  Author  was  very  well 
qualified. 

There  is  no  Record  or  Memorial  extant  giving' 
any  Account  in  what  Year  Mr.  Swinburne  was 
born,  or  when  he  died ;  but  it  is  certain  he  was  ia 
great  Reputation  for  Learning  above  One  hundred 
and  fi%  Years  laft  paft^  and  it  is  as  certain  that  he 
was  buried  in  the  North  Aijle  of  the  Cathedral  Church 
of  Tork ;  for  this  appears  by  a  Marble  Monument 
fixed  to  the  Wall  of  that  Church  near  his  Grave, 
with  his  Effigies  in  the  Gown  of  a  Civil  Lawyer, 
kneeling  at  a  Deik,  'with  a  Book  in  his  Hand;  and 
becaufc  he  wrote  a  Book  of  Spoufah  and  Matrimonial 
ConrradSy  and  likewife  this  Treatife  of  Tejiaments  and 
Laji  Willsy  it  is  probable  that  the  following  Epitaph 
engraved  on  his  Monument  might  allude  to  both 
thefe  Works. 

ff.  Non  Vidua  caruere  vir is,  non  patre  pupilluSy 
Dumfletit  hie  pair ia  virque  paterque  fuce  : 

Jfl  quod  Swinburnus  Viduarum  fcripfit  in  ufum^ 
Longius  ceterno  marmore  vivet  opus. 

Scribere  fapremas  hinc  difcai  quifque  tabellas^ 
£t  cupiet  qui  fie  vixit  ut  ille  mori. 

•  Anno  1590.  As  for  Ms  Treatife  of  Tejiaments  and  Lafl  JV}//s,  the 

firft  Edition  thereof  was  publifhed  above  *  150 
Yeats  fince,  and  probably  it  was  written  by  him  a 
little  before  it  was  publiflied ;  it  could  never  be  in 

A  A  t.       rx       '    that  Year   in   which  our  t  Oxford  Antiquary  hath 

verba  '"^  P^^^^d  ^^^^  <^^-  ^'^  .'  520)  becaufe  that  was  70 

Years  before  the  firft  Edition  was  printed  j  but  rather 
about  the  latter  End  of  the  Reign  of  C^een  JBtfza'- 
beth ;  for  the  Stile  in  which  it  is  written  (hews  that  it 
was  the  Language  of  that  Age,  which  might  eafily  be 
evinced  by  comparing  it  with  other  Books  publiflied 
about  that  Time. 

In  this  Edition  we  find  that  the  Author  kept  np  to 
his  Facidty ;  for  in  his  Epiftle  to  the  Reader  he  tells 
US3  that  his  Treatiib  ia  a  Ck>llettion  of  the  principal 

Laws 


Some  Account  of  the  Av  tho  Kl  ] 

Laws  Civil  and 'Eccle/iaftical,  relating  toTeftamenw 
and  Laft  Wills,  reduced  In^o  a  narrow  Comp:ifs,  not 
only  i'oY  the  Benerit  of  the  Sdbjedls  in  general  who 
were  ignorant  of  thofe  Laws,  that  they  might  know 
which  were  in  Force,  and  to  be  obferved  in  the  £c^ 
clcjtajlwiil  O.tirts  in  England  \  hut  that  it  njight  ferve  as 
a  Directory  to  the  young  ^  Jujlinianijisy  to  fhew  them 
what  Books  of  the  antient  Laws,  both  Civil  "^xxii  iccU^ 
Jiajiicaly  they  ought  to  read. 

It  is  true,  he  likewife  tells  us,  thathehatbinfcrted 
fome  Statutes  in  this  f  diuon,  and  that  he  hath  men- 

Vol.  ]•  b  tioned 


-»~i  ■■* 


*  Tliey  are  called  Jufliniaijifts  from  thefimperor  Juftinian,  who 
eiDployedTen  Lawyers  (of  whom  Tribonian  was  one)  to  colledt 
the  bell  and  moft  uleful  Conftitutions  of  all  the  Emperors  from 
Adrian  to  his  Time;  which  Coileftion"  they  made  out  of  the  5  Gre-  §  In  the  Reign  of  Dlo* 
porAan,  Hermos^enian,  and  Theodofian  Codes ;  and  this  v.':is  called  de^an.  al^oi^t  ilic  Year 

Sie  Juftillian  Code.  *       ^o,  two  eminent  Law. . 

•  The  lame  Emperor  about  two  Years  afterwards,  viz.  Anno  530,  HcTmogene?,  coiicfted 
gave  Orders  la  the  fame  Tribonian,  to  call  to  his  Afliftance  what  t>te  couilituticns  of  th^ 
eminent  ir^ers  he  thought  fit,  to  colled  the  Dec  fions  of  all  the  ^^^  EmpcTors  into  two 
ancient  Lawjen  in  fuch  a  Method,  that  there  might  be  no  Clafh-  ^l  'JJ    .^''^''t* 

rr\   •    '  r^  -rTj  °'  rhcodofius  the  Young  cr, 

ing  of  Opinions,  or  Contrariety  oi  Judgments.  about   the  Year  435J 

Thereupon  all  fuch  Decifions,  which  were  the  mofl  judicious  made  another  Qcdf. 
and  moft  agreeable  to  Equity,  were  by  thefe  I^awyers  reduced  into 
Fiftj  Book3,  which  before  that  Time  laiddifperfed  for  many  \ear3 
in  aimoft  aooo  Volumes,  each  of  which  Books  contained  feveral  • 

Titles  divided  into  Laws,  and  fvbditided  into  feveral  Parts  5  and 
this  was  called  the  pigefts  or  Panders* 

The  fame  Emperor  lilceAife  commanded  Tribonian  and  two 
other  eminent  Lawyers  to  make  an  Abridgment  of  the  fii  ft  Princi- 
ples of  the  Lav/,  for  the  Benefit  of  young  S:udents,  wh'ch  v  as 
aftenxards  performed  by  thofe  Lawyers,  and  called  JtrfHni?ii*s  In- 
llitutes ;  4nd  this  being  a  Colle<ftion  of  the  firft  Elcmcnta  of  the 
Law^  was  for  that  Re^on  called  the  Inftitjtes,  a  Word  which  in 
Piroricty  of  Speech  fignifies  the  firft  Principles  of  &ny  Science. 

This  Work  is  divided  into  Four  Parts,  and  each  PaTt  into  feve- 
ral Titles,  and  it  is  fuch  a  compieat  Performance,  that  it  is  a  com- 
mon Saying  amongft  the  Profefibrs  of  the  Civil  Law,  that  he  who 
is  Mafter  ot  the  Inftitutes,  bids  fair  to  be  a  good  Lj:w7er. 

Within  a  few  Years  after  the  publifhing  Juftinian's  Code,  that 
Emperor  found  it  very  neceitn7  to  make  New  Laws,  either  to  fet- 
tle ibme  Cafes  which  w-ere  not  decided  in  the  Code,  or  to  confirm 
fome  Laws  w.hich  were  alrej^dy  made,  or  to  correA  or  reform 
them ;  Part  of  which  New  Laws  were  after  that  Einperor's  Death 
reduced  into  one  Volume,  and  called  Juftinian's  Novels,  which 
were  written  in  Greek,  becaufe  the  Seat  of  the  Empire  was  then 
at  Conilantinople,  where  Latin  was  little  underftood,     # 

But-thefe  Novejs  have  been  tranilated  into  Latin  foui*  Times, 

a«/  the  l3L&  and  fourth  Tranilation  is  more  valued  than  the  other 

thtte ;  becaufe  it  was  made^ft^r  Seringer's  Greek  Copy  printed  at 

&/&  67  Hervagius,  which  is  a  Copy  from  an  Ori^nal,  written 

with  Tribonian's  own  Hand. 

So 


L 


Some  Account  of  the  A  tJ  t  h  o  Rf 


*  Anno  1611. 


5  Anno  1635. 


verbo. 


tioned  fome  Cujloms  pertinent  to  the  Subje£l-Matter  ; 
but  not  a  Word  of  any  Common  Lau*  Cafes ^  either  in 
the  Preface,  or  througnout  the  whole  Treatife. 

The  fecon{i^\Edii ion  was  publilhed  about  *  21  Years 
after  the  lirft ;  which  though  a  Mafter-piece  in  its 
Kind,  yet  it  wanted  fome  Common  Law  Cafes  to  quicks 
en  the  Sale,  which  were  fupplied  by  thofe  who  fet 
forth  this  Edition  after  the  Death  of  our  Author ; 
and  probably  for  that  Reafon,  that  Impreffion  went 
oflT  within  half  the  Time  of  the  former. 

For  there  was  a  §  third  Edition  of  this  Treatife  about 
24  Years  after  the  Second^  in  which  there  was  a  Mul- 
titude of  Common  Law  Cafes  infefted  ;  and  if  we  be- 
tAthen.  Oxon.  in  Heve  the  f  Oxford  Antiquary,  that  Impreflion  was 

fold  in  a  very  little  Time  5  for  he  tells  us  there  was 
2i  fourth  Fdition  in  the  Year  1640,  which  was  about  5 
Years  after  the  Third. 

The  next  Edition  was  publilhed  almoft  tt  66  Years 
lince,  and  therein  mod  of  the  Common  Law  Cafes 
relating  to  Teftamentary  Caufes  to  that  Time. 

The  ia/t  Edition  wzs  publiftied  in  the  Year  1728, 
containing  an  additional  Number  of  Common  Law 
Cafes. 

But  there  being  a  great  Number  of  Cafes  of  that 
Nature  judicially  determined  fince  the  laft  Edition  of 
.  the  aforefaid  Treatife,  there  feems  to  be  a  Ne- 
ceflity  of  publifliing  it  ooce  more,  with  an  Addition 
of  all  thofe  Cafes  which  have  hitherto  been  decreed 
in  any  Court  of  Equity,  or  adjudged  in  any  of  the 

Courts 


tt  Anno  1677. 


Anno  1728. 


s 


IT  f*/>r 


So  that  the  Body  of  the  Civil  Laws,  confifting  of  the  Code,  the 
Dlgefts  or  Panded^,  the  Infiitutes,  and  Juflinian's  Novels,  the 
Students  of  this  Law  are  from  him  called  the  Juilinianifts. 

But  thefe  Books  were  loft  for  a  long  Time  through  the  Incur- 
iions  made  by  the  barbarous  Goths  into  Greece  and  /faij\  till  the 
Emperor  Lothahus  the  Second,  about  the  Year  1 130,  reitored  the 
Code,  and  the  Latin  Tranflation  of  the  Novels,  as  we  now  have 
them :  And  about  f  feven  Years  afterwards  at  the  Siege  of  Malphi, 
(a  Town  in  the  Kingdom  of  Naples)  which  was  taken  by  him,  the 
Soldiers  amongft  the  Plunder  of  that  Place,  found  a  Manufcripc 
Copy  of  the  Pandedts,  compiled  by  Juftinian's  Order,  which  w:as 
jifterwards  carried  to  Florence,  and  is  now  called  the  Florentine 
Pande^,  which  is  accounted  the  moft  authentic  Copy  at  this  Day. 

The  Laws  of  Juftinian  being  thus  i-eftored  to  the  World,  became 
more  famous  in  Italy  than  ever,  and  from  thence  fpread  all  over 
Europe,  and  were  received  in  every  Kingdom  and  Principality, 
without  the  San^ion  of  any  Secular  or  Ecclefiaftical  Power;  and 
by  vi-ay  of  Excellency  it  was  ufual  then,  and  it  is  at  this  Time,  tu 
call  it  the  Law  of  Laws. 


Same  Account  of  {he  A  u  t  ti  o  jt. 

Courts  of  Common  Law,  relating  to  Teftaments  or 
laft  Wills,  to  this  very  I' ime ;  and  in  this  Edition 
the  obiblcte  Stile  of  the  laft  is  correfted  through  the 
whole  Treatife,  that  it  may  be  read  with  Pleafure,  it 
being  no\r  the  mbft  complete  Repertory  extant  of  the 
,  Ci^,  Canofiy  and  Common  Law,  concerning  Tefta- 
ments  and  Uift  Wills,  Executors,  Adminilirators, 
Devifes,  Legacies,  and  every  Thing  in  general,  per-^ 
toent  to  thofe  Matters. 


b2  THE 


■> 


'  / 


The  ^ 


ABB  R  E VI A  T  10  NS 

IN    THE 

Marginal  Latin  Notes  throughout  the  Treatise, 

« 

ALPHABETICALLY    EXPLAINED- 


J  P.  Juflin,  (u  c.)  af^uJ  Jujlinianum^  in  hi^  Inftitutes. 

Jrg.  or  Ar.  (u  c  )  ArgumeniOy  by  one  Atgument  drawn  from  fuch  a  Law. 
Auth.  (i.  e.)  Auiheniica^  in  the  Auchehtick?,  (i.  e.)  the  Siumnary  of  foaie  of  the  Novds 

inlerted  in  the  Code  under  fuch  a  Title. 
Ci^.  (i.  e.)  CapUe  "or  Capitulo,  in  the  Chapter  of  fuch  a  Novel. 
C  dd.  (i.  e.)  Codict^,  in  JuftiniofCsCoiU. 

C.  Theod,  (i.e.)  Codke  Tntn^ojianoy  in  the  Theodofian  Code, 
Coi.  (i*  e.)  Cbiumna,   in  the  Column  of  the  Book  cired. 

Cei7..with  a.  doable  LL.  (i.  e.)  Collatione^  in  the  Collation  of  fuch  a  Novel. 

C  or  Coni.  (i.  e.)  contra  i  this  denotes  a  contrary  Argument. 

/>.  (i*  c.)  Di3o^  the  aforefaid,  ('^ia  J  the  Law  or  Chapter  before-cited. 

D.  (i.  e.)  Digeftisy  or  in  the  Digefts. 

E.  (i.  e.)  Eodem,  under  the  fame  Title. 
/,  (i.  e.)  Finality  the  laft  or  latter  Part. 

/".  (i.  e.)  the  Digefts  hmdeQs  ;  the  Grecians  ufed  the  Letter  n  to  iignifj  PandeSs ;  tbe 

Romans  changed  it  into  twojff\  thus  joined. 
GL  (u  e.)  Gloffa,  the  Glofs. 

H.  (i.  c.)  Ar ;  this  Capital  Letter  fignifies  /tere^  in  the  fame  Law,  Paragraph,  or  Title* 
M  7ii*  (i.  e.)  Hoc  TituJo  ;  the  Capital  Letter  H.  joined  with  Tit,  fignifies  in  this  Title, 
/.  (i.  e.)  Infra^  beneath  or  below. 
7.  Gh.  Cu  c.)  JunSa  Glojfa^  the  Capital  Letter  J.  joined  to  Glo.  fignifies  the  Glofs  joindi 

to  tne  Text  cited. 
h  Aiith,  Col,  I.  (i.  e.)  in  Authentica  Collatiane  i»  in  Juftinian'%  Novels,  SeQioA  i«         ' 
In  F.  (i,  c»)  Infine^  at  the  End  of  the  Title,  Law,  or  Paragraph. 
In  Pt,  (i.  e.)  In  principio^  in  the  Beginning,  and  before  the  nrft  Paragraph  of  a  Ljtw* 
h  F,  pr.  (i.  e.)  In  fine  principii^  towards  the  End  of  a  Beginning  of  a  Law. 
In  Sum,  (i.  eO  for  the  Summary, 
L.  (i.  e.)  Le^e,  in  fuch  a  Law. 
Li.  or  Lib,  (i.  e.)  Libro^  in  the  hx!t  or  fecond  Book, 
ASpv.  (i.  e.)  Novella^  in  fUch  a  Novel. 
Pser.  (i.  c.)  Pan^aphot  in  fuch  «  Paragraph,  Article,  Title  of  the  Law,  or  the  Infti- 

cores, 
IV,  or  Prin,  (f.  e.)  Principium,  the  Beginning  of  a  Title  or  Lavr. 
n,  the  Greek  n  fignifies,  in  the  Pande&s, 
^  ^.  or  ^ui$.  (i.  c.)  ^eftioney  in  fttch  a  Queftion. 
Rm.  or  ^ii^.  (i.  e.)  in  fuch  a  Kubrick  or  Title. 
5.  C  or  ^rrV.  (i.  e.)  Scilicet^  that  is  to  fay. 
^.  (t.  e.)  SohaiOf  the  Anfwer  to  an  Obiedtion. 
&«.  (i.  e.)  Summa,  the  Summary  of  a  Law. 
f .  This  A^rk  fignifies  a  Paragrap/i. 
T.  or  Tii.  (i.  e.;  K/tf/w,  a  1  itle. 

F.  (i.e.)  Fer/tcuU,  in  fuch  a  Verfe,  Part  of  a  Paragraph. 
Wf,  ft.  t.)  Ukim^  the  laft  Title,  Paragraph,  or  Law. 

AN 


A    K 


ANALYSIS  OF   THE    FIRS.T   PART; 


WHEREIN  /IS    SHEWED    WHAT    A 


TESTAMENT   or    LAST  WILL    is,    and  how  many 

Kinds  OF  TESTAMENTS  there  be. 


CSolemn,    .  {.  9. 

1.*=^      or 

(UnfolemBf         {.  lo* 

^    An  Executor  (Written.  §.  n. 

be  named,  it  1,-     -^  J     or 

ment,  €J.  i,z. 

10*.  which    is 
either 

rrrivilcgcd,        J.  13, 
S.  «<       or 

(Unprivileged,    J-  17. 


A  Tefta. 
Rient  be- 
in  1;     un- 
dleiftood 
in  a   ge- 
neral       ^ 
Scnfedoes* 
not  diflTet 
liomalait 
Will,  J  I. 

Wherein 


.Whereof  . 
[fome  be  1 


1.  Military  TeAament^    f  •    14* 

2.  Amonefl  the  Teltator't  Chil- 
dren, |.  16. 

S*  To  charitable  or  g^'^^ly  lHei» 


■         • 


.r 


1 


No  Executor  be  named, 
then  it  ftill  rcuineth  the 
Name  of  a  laft  Will,  f .  4. 
And  doth  compTchend. 


a 


I.  Codicil,  J.3; 

«.  Legacy  or  Devife,  j.  6. 

3-  Gift  in  Regatd,or  becaufe  of  Dea^,  j.  ^ 


A  N 


A   N 


ANALYSIS  OF  THE  SECOND  PART; 

WHIRSm    IS    DECLARED    WHO   MAY    MAKE    A 

TESTAMENT, 

AND   WHO   MAY    NOT. 


SCliildren,  §*  a. 
Mad  Folk«,  $.  3. 
Idiots,  $•  4* 
Old  Men  childifh,  §•  5* 
LHe  that  is  drunk,  {•  6. 


%,    Thej  f  Bondflaves  and  VtUatD%  $.  f. 
want  7Tee-«<  Captives  and  Prifonerb  $.8. 
dom ;  as      (.Women  Covcrt»  $.  9, 


Every  fetfon 
may  naike  a 
Tcftament  or 
Laft  Will  -, 
cenainPeTfoDs^ 
emptcdfl  )•  !•  I 
«f  vhom  locne 
f Tohibitcd     bj 


3,    They  f  Dumb  and  Deaf,  §.  xo» 
want    ibmt  I 
of    their    < 

principal      I  > 

Senfes;'as    iBHnd,  §.  11. 


4.    They 
have   com- 
naittedfooie^ 
heinous 
Crime;  as 


TraitOTs  §.  la- 
Felons,  j.  ix* 
Hereticks,  Ji*  14. 
Apoftates,§*  iS« 
Manlfeil  Ufurers,  §«  i6« 
Inceftuous  Peribns,  §•  l^« 
Sodomites,  $•  i8. 
Libellers,  $•  19* 

Wilful  Killers  of  themf^ves,  §.^. 
Outlawed  Pwrfons,  J*  21. 
^Excommunicate  Pexlons,  f .  z%. 


Of  which  Kind  of 
Perfons  the  greater  Part 
are  not  utterly  intefta« 
ble,  but  in  Iflme  Caies 
only. 


In  this  fecond  Part 
this  Queftion  alio,  is 
briefly  touched,  «/s* 

Whetktr  a  JSnr  nuiy  he^ 
qmeSh  his  sjngdom  /« 
sj»hom  ht  vfili,  $.  25. 


^.  Of oer-  f  P^<^**>g*l  Perfons  J.  23,  , 

tain     lewl    ^*  ^^**  fweareth  not  to  mak*  a  Teftament,  J. 

5^P!^!"„   1  He  that  is  at  the  very  Point  of  Tci 
pacnts,  as  \,Ecclpfiaftical  Perfons,  J.  «6. 


[nent«$*  I 

.1.  j 


AN 


\ 


A   N 


ANALYSIS  OF  THE  THIRD  PART; 


BESCRIBING    WHAT 


HI      N      G      S, 


AND  HOW  MUCH  MAY  BE  DISPOSED  BY  WILL, 


What 

things 
may    be 


I.    Lands,    Tcnc-  ^ 

I-  t 


3t  >-ar< 
r-Uy 


mcntt  and   Heredita-  /  Whereof  Tome. 
ments;    they  are  not  ^are.  Bp^^ointed  ^ 
dcviiablc  but  in  cer 
tain  Cafbs,  §.  %» 


'.     I.   Cuftom.    „•.  fi-C.,eUkind.  J.«. 

wlicn  the  Landi.  aT«°J 

holden  in  (,  Butgage-ttnnre,  $.  a. 


when  the  Lands  areoj 

holden  in  (^  Knighls-fervloc,  J.  J. 


JT    rj  2.      Goods        .„« 

difpofcd  J  Chattels,,  they  are  de- 

Will:  if    tain  Cafas-   « .  <.     A.l 


fi.  The  Teibtor  hath  jointly  with  another, 
2.  The  Teftator  hath  ac  Adminiflgrator,- 
and    3.  The  Gdods  of  the  Realm,  v/s«  of  the  aaticnt  Crown 
and  Jeweliy 


we  re- 
gard 


o 


tain  Cafes,  §.5.  As 
when  thoTc  things  be- 
queathed, arc  fuch  as 


rCollege, 
4.  Belong  to  anycj  ^jf?^**^' 


V$-  ^ 


(.Church, 
.  5-  Defcend  to  the  Heir,  and  not  to  the  Executor, 
i.6.  Belong  not  to  the  Tcftator,  but  to  another, 

3.    Committing   ofj  i-  Who  may  appoint  a  Tutor,  §.  9.  - 

e  Tuition  of  Chil-     2*  To  whom  a  Tutor  may  be  appointed,    §•  lo. 


Fcrk  \    concerning 
which   Tfcing    divers 
Qncftiona      are    exa- 
t  mined,  vk&. 


drcn,  efpqcially  with-    3.  Who  may  be  appointed  Tutor^  §  •  1 1, 
in    the    province    of  V4.  In  what  Manner  a  Tutor  may  be  appointed,   J.  19, 

r  (Offic^       .  '-r  * 

5.  What  is  thecJ  Wof  a  Tutor,  §    13. 
(Authority  ) 

6.  By  what  Means  the  Tut  jrihip  is  ended,  f  •  I4> 


How 
much 
may  be  ^ 
di^ied 
by  Will; 
if  we 
T^ipea 


I.  Lands.    Tenemtnt.  md*).    ('•^*>*»«*-^""'  lu  deviJable, 

HerediUmcnu    hoW«v    f  "7».  K„ight«,fclvict  ;.»<.  Parts  of  th«»  jT     «• '«• 

I.  Exceed  his  Goods  and  Chattels,  the  Teflator  cannot  bequeath  9ny  Thing 
in  Prejudice  uf  his  Creditors,  J*  i6« 


2*  Goods ; 
then  in 
cafe  the    ^ 
Debts  due 
by  the 
Teftator 
do 


2.  Not  exceed  1 

his  Goods  and 

Chattels,  but 

that    fome- 

whatdo:hre-  ^Good?5,  {^  in.  the   Province 


I.   No  Cuftom,   all  i&  devifable,   {.   i6* 


of  thefc  , ,  2.    Any   Cuftom, 
clear      I  (as  there  is  witb- 


main  clear, 
the  Debts  and 

FuncraUtle- 
.d-Jtl^d  • 


if  there 
be 


r.   Wife  and  Chil- 1 
drcn,  the   %A  Part, 
«.  Wife  alone,  or 
q{  Vorkt  and   in ^  Children  alone,  the   ► 


divers  other 
Places)     if    the 
.  TeO  \\\}T  have 


one  Half, 

5.     Neither    Wife 
,nor  Children,  ail 


is    devifa* 
ble,  %.  i6« 


A  N 


A   H 


ANALYSIS  OP  THE  FOURTH    PART 


DECYPHERING    THE 


FORMS    OP    TESTAMENTS. 


I  t 


« 


I 


c 


I.  Ge- 
neral to 
all  Tef- 
uments, 
{.  I.  And 
of  tfaeie 
ibene  do 
tpperuilT 
totW 


f  i.Efi«nce 
J  thereof;  as 
the  Naming 
of  an  Bxe- 
cutor,  i*  9* 
who  may  be 
appointed  J 


(Simply,  J.  4.)' 

iM     or  y» 

(.Conditionilly,     ).   5.^ 

certain  Time,     *) 
a  certain  Time,j 


TTo  a  certain  Time, 
%M     or 
(From 


fUniverfally 
Z'A     or 

CParticularly 


7 


Hn  the  firft  Degree,      > 
4.4     or  (J.  ipiW 

(In  the  »,  3.  &c.  ) 


r  Alone,' 
5.J     or  (§.  ao. 

.     (With  otber^, 


} 


Concern- 
ing     every 
whichKind 
or  Form  of 
making   an 
Executor 
divers 
Thingii  are 
confidered  \ 
cfpccUUy 
concerning 
the   condi- 
tional   Af- 
fignation  of 
an     Execu- 
tor,     thefe 
Things  are 
.  examined. 


Cf 


2.  Appearance  th^re-'^      T  Witnei&s, 
nfg    that  is  to  (ay,  duef_s     J 
Proof;  whrch  i|  to  heP^i 
made  )       (writing. 


U«i- 


a-  PzTticiilar  or  pe-l  ^p 
oilurto  fome  K\ji^orW^\^< 
Tcftamcntj,  ^««  } 


rSolemn  Teftament,  f .  z%. 

(Unfolemn  Teftament,  §\  24. 

C Written  Teftament,  $.  25. 

(Unwritten  Teftament,  f .  26- 


Vol,.  I. 


1.  H^kat  it  ir,  a*td  iv^ r^ 
fVcrfft  do  make  t  ig  Dif,  0.  1 . » .■• 
t9  be  cAniitt9Hal% 

Z*  Msvf   mofTf    Kifiuc  i 
Conditiont  there  be, 

3.  Whcd  ii  t  h  Effect  f  ; 
Condition,  §.  6* 

4.  PVhether  every  ^ el!  f 
Condition    oufrfit    to   he 

Jerked prectfely,  «.  7. 

5.  Whether  the  Cor:*. 
he  accounted  for  acccm'.., 
ed,  vthen  it  doth  net  fi,  r  '    j 
the    Executor    or    Lee  >:     , 
^therefore  the  fame  is  ntt  .. 
compiijhed,  §.8. 

O.  Whether  he  that  is  T  .  . 
ecuter,  *r  to  'whom  ury  7 
gacy  it  bequeathed  condt!-. 
ally,   may  in  the  mean  T-. 
whiles  the  Condition  dezv  ^ 
eth,  be  admitted  to  the  1^    . 
cutorjhipt   or  obtain  the   7 . .. 
gacy  by  entering,  into  I'c-.  . 
to  perform  the  CenJiti:.%    .. 
elje  to  make  Riflitutie*. ,  (;    . 

7.  Whether  it  he  fuj^c. 
that  the  Condition  %iC>s,  <•- 
accomplijhed,  tho'*thefi..  .j 
not  continue,  J.  To. 
.     8.  Htfvaftr  tkefe  Cenni.  /     .., 
thereby  the  Liberty  of  r  ■    ^ 
'"i  Te/faments  it  hin^reri, ' 
lawful  or  unlawful,  §.  j  i 

^  Hcjo  far  thofe  Cc^..  » 
»nt  are  laioful  or  unlof 
'wherthy  the  Liberty  tf  ]/    , 
riage  it  hindered,  J.  i^. 

To.  ffoxvfar  thcfe  (.c> . . 
tiers   are  lufUffitl,   'wl.ic-    ■.  • 
prohibit  JUenatien,  J.  j-. 

11.  Within   ^httt    'J\ 
the  Condition  may  or  tf 

be  performed,  no  ccn-Mn  1  '■ 
being  liudted  by  the  W.\    r 
14. 

12.  Oftlt^  Underffp"    • 
of  f hit  Condition,    If  he 
v^ithout  Iffue,   §.  15 

13.  What  Order  i.  >    '.. 
taien    cencemitl^  the  .  f 
nijlralien  of  the  Geo  J'  :..      , 
Deca/eJy    'whiUr  ine  (.  ■     . 
tion  of  t^ie  E^ecuto'ihf  ,-'-. 

,  prndit h    mACiomp.'r/h. . .'      ...    * 


A's 


A  H 


ANALYSIS  OF  THE  FIFTH   fART; 


SHEW^ING    WHO    MAY    BE 


EXECUTOR 


AND    K    CAPABLE   OF   A 


Y. 


Whofoever  cannot  make  a 
Teitamcnt  1>y  Reafon  of  ibme 
Crime  by  him' committed,  §  a* 


Ever/  Perfon  ftiay  be 
Executor,  and  capabte. 
of  a   Legacy,   certain^ 
^erfons  excepted,  {•  i. 


A  Baflard,  $.  y. 


Mi  unlawful  College,  §•  9* 


Of  wbicb    Ferfont 
.  fome  are  not  utterly  in- 
^capable,  but  in    fome 
Cafes  only. 


An  uncertain  Perfon,   {.  la* 


A  Rccufant  contiCli  §•  13. 


A   If 


ANALYSIS  OF   THE  SIXTH   PART5 


VIZ. 


OF   THE   OFFICE   OF   AN   EXECUTOR. 


The  Office 


lorTcfti- 
Bcotuy  is 
M  to  deli- 
kntc  tAd 

cither  to 
aoontarto 
Tcf  ox  the 
Eiccotor- 
flup. 

I.  Where- 
in iiar   his 
better  In. 
ftroaion, 

tberthinp, 

^«J.14.) 
Kutooon- 
a^  tbe 
E&teof 


I.    The! 
Teft&tOT ; 
and  therein 
efpccia^Uy 
what  Goods 
and  Chat- 
tels did  be- 
long unto 
him,  and 
what  Debts 
he  did  owe, 
and  vhe- 
theT  he 
w^re    Exe- 
cutor and 
Adrainif- 
trator  to  a- 
nother,J.3* 


2-  Him- 
felf ;  name- 
ly, whether 
for  hisSkill, 
Dilieence 
and  Fideli- 
ty, he  be  a- 
ble  and   fit 
to  under- 
Uke  the 
Office,  §.3, 


3.  Others 
uidi  whom 
he  is  to 
I  deal,chieay 
j  of  his  Co- 
I  Executor,  if 
Laaybe. 


«.  Which 
Things 
^coniidend,  ^ 
if  he  re- 

folve  to 


I.  Ux>. 

dertake 
the  Exe- 
cutor- 
ihipfthen 
it   doth 
belong  to 
hisOmce 
to 


I*  Caafe  an 
Inventory  to  be 
made  j  wherein  < 
thcfc  Things 
are  needful  to 
be  known;  v»». 


'l.  PThether  it  he  tfNec^ty  that  an 

Inventory  ke  maae^  j.  6- 
2*  What  rhitigs  crt  to  b^  put  intt  tk€ 

Inventory,  j,  jr. 

3.  Within  *u)nat  Time  the  Inventery  is 
te  he  wiade,   §.  8*  ' 

4.  What  Form    is  to  he  ohferved  in 
tnaking  of  the  Lreentcty/^,  9, 

5.  What  are  the  Merejits  0fd  kfeSt 
ef  an  Invent  wry,  J.  lo« 


*  2.  Procure 
the  Will  to  be 
proved;  where- 
in it  behoveth 

theEjuecutorto 
know 


3.  Pay  Debts, 
Legacies,   and 
Mortuaries. 
And  here  he  is 
to  learn. 


I.  Before  ^hm  the  Teflantnt  it  to  he 

f roved,  §.  II. 
%  By  vthom,  §.  12. 
l^When,  §.  13. 

4.  In  vhat  Form,  J.  14, 

5.  What  Fee,  are  due  in  tf9t  Behalf. 
L     §.15.  ^ 


'I.  Hew  fur  the  Executor  is  hound  tc 
PV  ^^^^'  ^"^  Legacies,  $.  16. 

3.  Which  Deht4  are  frft  to  he  dif^ 
charged,  in  cafe  there  henotfuffici^ 
ent  topajf  tJl,   §.  16. 

3.  How  much  is  due  for  Mortuarits» 


.   r  I.  llew  needful  it  is,  §.17. 
4.  Make  an  I  %•  To  whom  tt  ought  tohemade,^,ii. 
Account.  And  ]  3.  f^hen,  §.  19. 
here  he  is  to  be  M-  /^  wW  Manner,  §4  20. 
advertifcd,  5.  What  i,  the  EndandKffea  there- 


%» Refufe  the 
Executorfliipt 
then  he  muft 
beware  that  he 
do  not  admi- 
nifter  as  Exe- 
cutor : 


VIS. 


He  muft  not  do  any  Aft  which  is  proper 
to  an  Executor  •  ai>  to  receive  the  TeC- 
tator's  Debts,  or  to  give  Acquittance*  for 
the  fame,  &c.  But  other  Afts  of  Chari- 

*\  ty  or  Humanity;  .ao  to  difpofe  of  the 
Teftator'b  Goods  about  the  Funerals,  to 
feed  his  Cattle  left  they  perifti,  to  keep 
his  Goods   left  they  be  ftolen ;— thcic 

^Things  may  be  done  without  Danger. 


C    % 


A  N 


A   N 


ANALYSIS  OF  THE  LA5T    PART; 


SHEWING    BY    WHAT    MEANS 


TESTAMENTS    ORLAST    WILLS 

'jbECOME    VOID. 


I,  The  Tcftator  is  ^wzx^  i  rerfm  as  cannot  make  a  Teftaroenty 


fi.  The  Tcftator  is  ^wzx^  i  rerfm  as  cannot  ma 
%,  The  Thing*  be q;.?:!  d  ^rc  not  fiievifable, 
3.  The  Form  of  tlic  1\:     I.  ion  it  unlawful. 


I.  Even 
from  the 
Beginning   < 
is   either 
void   or 
voidHble, 
wholly   OT 
in  Part,  by 
Teafon 


4.  The  Lxecut^T  '>r  L'.^.!.  .y  i«  incapable  of  the  Executorfhip,  or  Ligacy, 

5.  Of  Fear,  J-  'i 

6.  Of  fraud,    ^   3-  •        • 

y.  Of  lmrucv'l';.t.:  t^-'.c'/,  $.4  i 

fPerfon     ") 
Name       >oof  the  Executi^Ty  or  Legatary,  f .  5- 

to  dilling!ii.h  whether  the  EiTorS  nj^g       ^  - 

iQi/ality    ) 
9.   Of  Uncertainty;     wheTdn    it  is   matcriaWi.  Executor,  or  LcgaUry,  $.  7.  ft. 
whether   this  Uncertainty  have  Relation  to-v2«  The  Thing  bequeathed,  €.  lo. 
the    ,  (3.  Date  of  the  Xellameat,  3.  lu 

Tn  Solemnity,  ) 
io«  Of  Imperfeftion ;   which  is  either  in  refpeft   ofc4     or  r»  $•  14> 

/i^Will       .      \ 

•II.  ThcTeftator  hath  no  Meaning  to  make  his  laft J;"^*-!^*/**^^^'    L  «    ,. 
Will ;  as  when  he  fpeaketh  tt'n^y.        jT  ''  '^ 


00 


1.  A  later  Teftament,  §.  14.. 

2.  Revoking  1 
>»thft  Teftament  made,  %.  15,  i6* 

I.    The  J  S- Cancelling) 
whole  Tef- .•  4«  Alteration  of  the  State  of  the  TeftatQr,   f .  17. 

ddihg  or  hindering  the  Teftator  to  make  another  TeilauBtBt» 


tament ;   as    5-  Forbidding 
by  §.  i8- 

1 6.  Kefufal  of 


the  Execotorihip,  $.  19* 


%>   Parti- 


1.  The  Faft  of  the  Teftator 


\   as  byp 


I*   Ademption 
2.  Tranilation 


tion   "1    of     I 

f»  cies,  ] 

ion    3    $.  ai« 


of     £ef(a. 


Enemy  to  the  Teftator, 
the  Teftament  of  Falfity, 


fi.  Become 
2*  Accufe 
3.  Refufe   to  perform  the  Charge  impoTed 
inrefpeAofthe  Legacy, 
4.  Apprehend  the  Legacy  of  his  own  Au- 


0*  Being 
|pod  at  the 
Beginning,  j  divers 
is  after-       <  Means ; 


which 
Thing  doth 
I  happen    by 


wards  made 
void,  either 
.    t'iniefpcdlof 


whereof 
fome    have 
.Relation  to 


I      thority. 


Die  before  the  Legacy  be  due,  f  .*  2$« 


S-  22. 


3.  Other  OccaO 

*fion»  •  efpecial-  p 

lyif  i 


tlK  Thiog  bequeathed  be  deftniyed>  \,  %^ 


A    BRIEF 


(  I  ) 


A    BRIEF 


T  R   E   A  T  I   S  E 


OF 


Teflaments  and  Laji  Wills^  &c. 


THE  FIRST  PART. 


§.  I.  Whether  a  Teftament  and  Laft  Will  be  boA  one 
Thing,  and  of  the  manifold  Acceptance  of  th« 
Word  Testament. 

I,  No  Ufe  cf  fdetrm  TeRamenU  here  in  England* 
%.  A  Ttfiament  and  Lafi  WiU  have  divers  Definitians. 

3.  Tejlaments  taken  generaJly  and  ffecially, 

4.  JTu  general  Signijicatian  cf  this  WordTefiament. 

5.  Teftamenty  taken  generally^  doth  not  differ  from  a  Loll  WiU. 

6.  Lajl  WiU  is  a  general  Word,  comprehending  aU  Kinds ^ 
both  of  Lafi  Wills  and  TeJlamenU. 

7.  A   Tefiamenty  according  to  the  Definition  thereof,  is  one 
Kind  of  Ldfl  Wills ,  viz.  wherein  an  Etfecutar  is  nametL 

IT  may  feem  that  a  Teftament  and  a  Laft  Will  arc  both 
one  Thing,  and  that  there  is  no  Difference  betwixt  the 
one  and  the  other,  at  leaft  here  in  England;  becanfe  we 
(i)  have  no  neceflary  Ufe  of  *  thofe  folemn  Teftaments,  in  »  xrtA  de  rep.  Anc  I- 
thc  Making  whereof  the  Prcfence  of  feven  Witnefles,  to-  S«  cap*  7.  LindwooJ ia 
gether  with  the  Obfervation  of  many  more  Ceremonies*  is  f*  ^X?*°V  ^^'  P*^^ 
i«ccffiirilyiequmte  by  the  Civil  Law  b.  S^^wf'c^.!- *' 

tes  SccOQiiietiid.  Angliae,  Mb. «.  c.  %$.  verb,  fieri  autem.  Haddon  1.  de  reforma.  Leeastk  Socle&ft. 
Aid.  Tit-  de  tefU-  c.  «.    Peckitu  in  c.  privilegiuni  de  reg.  jur.  6.  *  1.  Ukc  confoltiifima.  £• 

de  TefiA.  f .  ftd  cum  paulatiin  Inilit.  de  Teft.  ordln.  deiafr.  ead.  part*  J .  5^ 

« 

On  the  contrary,  it  feemeth  that  they  are  not  both  one, 
becaufethey  have  divers  Names,  which  do  import  Divcrfity 
of  Things*^;  and  becaufe  (2)  they  have  aifferent  Definitions;  •  l«fi  idem  C.  de  CoT- 
for  it  is  received  for  an  infallible  Axiom,  that  the  Definitions  ^^^"' 
being  diflfercnt,  the  Things  defined  are  divcrfe  <i.    As  for  the  *  Xverar.&oidfai;loi. 
former  Reafon^  it  may  be  thus  afafwercd:  That  though  our  ««  »  d^lWtiojitt. 
Tcflameots  be  unfofemn;  yet  it  doth  not  follow  that  thci^^  ^ 

fere  we  have  no  Teftaments,  or  that  our  Tcftiiment^  are 

Vol.  I.  B  therefore 


What  a  Tejiament  or  Lajl  Will  is.  Part  I. 

•  (i.  e.)  vfbenit  ^tf'*»«^  therefore  mere  Laft  Wills.  For  an  c  unfohmn  TcAament  is 
%^\bfa^ltZr     a  Teftamcnt,  and  that  properly  or  in  ftrift  Interpretation, 

as  hereafter  fhall  be  confirmed,  when,  we  fliall  fpeak   of 

'  itt^ra.  eadem  part.    unfolemnTeftaments  ^.     [t  2]  And  fo  the  Conclufion  feemeth 

''  *?•     .  -       rather  neceflary  than  probable,  that   a  Teflament  and   a 

L     *  4     J       Laft  Will  are  not  both  one,  but  difl'erent.     Notwithftanding, 

this  Conclufion  is  not  fimply  or  perpetually  t^ue,  for  in 

fome  Refpefts  they  are  both  one,  though  in  other  Rcfpe6ls 

they  differ. 

Underftand  therefore,  that  (3)  a  Teftamcnt  may  be  taken 
«  Bit.  in  1. 1.  c  ^  fa-  two  Ways;  largely  and  ftri6Hy  8.  It  is  faid  (4)  to  be  taken 
'Jin?Gt??!^L^^^^^^  or  generally,  when  the  Signification  of  the  bare 

deTeft.  Name  or  Word  Teftament  (which  in  Latin  is  Tejlamentum)  is 

'V.Glof- &DD.  in  d.i.  had  in  Confideration  h.  This  Word  Tejlamentum  is  as  much 

*  Lib-T.  infth.  Ti^  de  ^  Tejlatio  mentis  »,  that  is  to  fay,  a  Teftifying  or  Witneffmg 
TclU.ord.in  princ  of  the  Mind.  So  writtth  the  worthy  Emperor  ^  Jujliniany 
)?a!hbl^Ko^nL^s^^^^^  5a//>///t«l.  Which  Definition  others  (without  Caufe) 
^toJeLdyJ/fbe  Hc/f  <*<>  fharply  reprehend  «>,  as  though  Jufinian  or  Sulpttu^^d 
#/  Tern  cf  tU  mift  able  contended  to  deliver  the  very  Etymology  of  the  Word  Tefta- 

fure'£-li\^^/ej'f7oi^^^^*  ^'^^  ^^^  *  certain  Allufion  rather  of  th^^Voice  only", 
/i^r GregorUn!  VhecH  When  this  (5)  Wotd  Teftamenu  is  uttered  in  this  general 
dofian  atij  Hermbee-  Senfe,  it   ditfereth  not  from  a  Laft  Will  o ;  and  any  Laft 

f'^'hi^ctdlix'^if^^  ^^^^^  Codicil,  or  other  Kind,  maybe  fo  termed  a 

/ianus;  and  rAr  7^  Teftament,  that  is  to  fay,  a  Teftifying  or  Declaring  of  the 
«/  the  jvdgei  and  Ma-  Mind  P.  And  hencc  it  is,  that  not  only  in  our  Speech,  but 
^^/^M^/'^rinour  Writings  alfo,  we  ufe  the  Terms  o£  Teflament  znd 
i^r;  anno  sii^nduetdttLaJl  JviU  mdiftcrently,  or  one  for  another. 

50»  and  called  ibem  the 

Digsftiffr  Panders:  He  cmpnfed  F«ur  Boeh  9/ In^iWiXcSt  being  an  Abridgment  ef  the  Textt  cf  all  tie 
La'^ffs ;  and  the  netu  La^s  vtbich  he  made  bimjelf  he  compiled  in  ene  rdume,  and  called  The  Novels,  *  Co- 
var.  in  Rub.  dc  Tcft.  ord.  ex.  j.  par.  n.  i.  "*  Kempe  AvA-  G«l.  &  L»u;  Villa,  acerrimus  Latinae 
lingus  aflertor,  qui  hanc  deduAionem  liberoore  derideRt;  ille  I.  6.  c.  iz.  t^  lib.  ekg.  ^.  cap.  $» 
^uod  (ut  aiunt)non  magis  dicatur  teftamentuin»  a  mente,  qiiam  calceamentum,  quam  falfamentuniy 
qaim  ornamentum,  &c-  ^  Ira  cniro  conantnr  hanc  nofam  e xcufare  Alciatus  in  L.  Tabernae,  ff. 
de  verb.  fig#  Covar.  in  Rub.  de  tcft.  ex.  j.  part.  n.  2.  Inter  Etymologiam  vcro  &  allufioncm  hoc  intc- 
reft,  quod  ilia  in  vcrbi  veritate  radicata  rem  ipfam  potius  quam  vocem  interpretatur;  ifta  nuda  qua- 
darn  vocabuli  fimilitudkie  contenta,  vocem  mzfjtg  quam  rem  raf^rt.  Olden.  &:  Everard.  loco  ab  Ety- 
mOiOg.  ^  Bar*  in  L.  j.  C  de  fa.  fan.  eccl*  col.  pen.  Bal.  in  L»  omne  v^rbttm.  ti.  Com.  de  leg.  & 
Lind\v.  in  c  flatutum.  verb.  ulr.  vol.  de  teft.  1.  3.  Provincial,  conflit.  Cant.  p*  Glof*  in  1.  a.  de  con- 
Hit.  Pectt.  C.  Bar.  Bal.  &  Lindw.  abi  fupr. 

It  is  taken  flriflly,  when  it  is  accepted  according  to  thar 
^  L.  j.  if.  de  Teftam.   Definition  invented  by  Ulfianus  9,  hereafter  enfuing  f :  And 

■  DO^poft.  Glof.  in  d.  ^^^'^S  ^^^^'^  ^^  ^^**  Senfe,  it  diffcreth  from  a  Laft  Will  «, 
JL.  j.  ff.  tfe  Teftam.  yet  not  as  oppotite  thereunto,  but  as  the^rcw/differcth  from 
«bD.  ubifiyr.  iht  general  ^ 'y  for  every  Teftamcnt  is  a  Laft  Will,  but  every 

nU^"oi!*'i.  i.'dl!'^.'  I-aft  Will  is  not  a  Teftament,  To  fpeak  more  plainly,  thus 
ubitraditquinqwfpe-  they  differ.  A  (6)  Laft  Will  is  a  general  Word,  and  agrceth 
*^*"_^%^2!;J'Jf/JJ^  to  every  feyeral  Kind  of  Laft  Will  or  Teftament «:  But  a  • 
simo  de  Prxt^^^^'iin-  Teftament  (7)  properly  underftood,is  one  Kind  of  Laft  Willi 
terp.  uk.  vol.  1.  A-  even  that  wherein  Executor  is  named.  For  by  the  naming  of 
dub.  j.  fol- 9-  &  Phu.  an  Executor  it  differcth  from  the  reft  ^.    . 

7ranc.  in  Rub.  de  teft. 
lib.  6.  qui  loci*  prff- 
iHats  alias  infuper  fptciti  refcrunt.  *  Infr.  {.  n.  19* 

*Tis  now  become  a  common  Conveyance  of  Eftates,  the 
Original  whereof  was  foon  after  Property  was  fettled  fer 

JUS 
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jus  naturahy  but  the  Solemnities  were  introduced  per  jus 
Civile',  fo  that  Wills  as  to  their  Subftance  are  de  jure  Gen- 
itum;  but  as  to  their  Forms  and  SolemnitieSj  they  are  rf^ 

[^3]    §•  IL  The  Definition  of  a  Teftament.  t    1 3    3 

I.  What  a  Tejiament  is. 

%'  Tie  Dcfimtion  of  a  Teftament  unworthily  reprehended. 

A  Teftament  (i)  is  defined  after  this  Manner:  Tejl  amentum 
eft  voluntatis  nojlrce  j.ujia  fententia^  de  e.o  quod  quis  foft 
mortem  fuam fieri  volvitY.     A  Teftament  is  a  juft  Sentence  of  ^  L.  j.  dcTcft  ffi    . 
our  Will,  touching  that  wc  would  have  done  after  our 
Peath. 

Some  {2)  there  be,  who  do  cenfure  this  excellent  Defini- 
tion to   be  defeflive^,  though  unworthily*;  (but  nothing "  Accnrf.  &Pittl.  <1# 

can  content  a  curious  Head:)  whofe  EiTor  is  detefted,  and  a^qjx]!^  vii-dcfinitio-. 

the  Definition  fuftained,  in  the  Expoiition  following**.  ncm,  utpote  pcrfec- 

^    tii&inain>Qeininiliccra 

in  controTerfiam  revocare,  rcfcrt  M^ch^el  Graff.  Thcfaur.  com.  op.  §.  Ttftam*  q.j*        *  I«^  S»  P^*'. 

'Tis  by  others  defined  to  be  an  Appointment  of  an  Execu- 
tor or  tcftamentary  Heir,  made  according  to  the  Formalities 
prefcribcd  by  Law;  and  here  'tis  to  be  obferved,  that  the 
Heir  in  Blood  may  be  a  Teftamentary  Heir,  if  he  is  infti- 
tuted  by  the  Will  of  the  Teftator,  and  accepts  the  Succeflion, 
for  his  Will  is  in  the  Place  of  a  Law,  both  as  to  the  Tefta- 
mentary Heir  and  Eifecutor,  and  Legatees,  wherein  his 
Intention  is  chiefly  to  be  reg^ided. 

§.III.  A  brief  Expofition  of  the  former  Definition* 

I.  Definitions  dangerous  in  Law* 
2'  The  Caufe  of  this  Danger* 

3.  It  is  rare  if  the  Definition  he  fo  juft  that  it  cannot  he  over^ 
thrown. 

4.  A  juft  or  ferfeH  Definition  frafitahk  to  many  Purfofes. 

5.  The  Occaftonof'this  Exfofition. 
6-  Juft^  hath  divers  Significations. 

7^  Juft,  ofpofed  to  that  which  is  wicked. 

8.  The  Tefiator  may  not  comtnand  any  Thing  ^ainft  Juftici- 

or  Eqtaty^  &c. 
9*  Juft,  taken  for  full  or  ferfeSi* 
10.  The  Teftament  muft  not  be  unferfe^t* 
21.  Imferfedtion  teftamentary  twofold. 
12-  Teftament  vnferfeSl  in  reJfeSt  of  Solemnity. 

13.  fFhat  SoUmnities  he  requijfite  in  making  of  Teftaments* 

14.  Teftament  unferfed  in  reffeSt  of  Will* 

jg.  Whether  the  Teftament  heing  unferfe6l  in  reffeA  of  WiU 

be  void, 
16*  A  farther  Meanings  hy  the  Word  Juft  bein^  taken  far 

^  17'  ^^^^ 
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1 7.  Every  ferfeS  Will  is  not  a  ferfeSl  TefiamenU 

1 8*  Their  Error  dtUded  who  reprehend  this  Definition. 

19,  Whai  nudteth  a  Teflament  to  differ  from  other  Kinds   of 

Laft  Witts. 
2o*  Of  the  manifold  Significations  of  this  Word  Sentence* 
21*  Tejiaments  ought  to  he  made  with  Deliberation* 
%%•  Such  as  have  not  the  Ufe  of  Reafon  cannot  make  a  Ttfta-- 

ment, 
23  •  Unadvifed  Speeches  make  not  a  TefiamenU 
24*  How  tt  may  be  proved  that  the  Tejlator  had  animum 

teftandi. 
£     ^  4     ]      [t  4l  ^S-  Boafting  Words  do  not  difpofe. . 

26.  Two  Kinds   cf  judicial   Sentences y  Interlocutory   emd 
Definitive. 

27.  Contrary  EffeSs  of  thefe  Two  Sentences, 

28.  Tejlaments  compared fometimes  to  interlocutory  Sentence  ; 
fometimeSs  to  a  Definitive, 

29.  The  Will  of  the  Tefhtor,  the  Governor  of  the  Tejlaments 

30.  The  Meaning  of  the  T^Jlator  is  to  be  fought  diligently  j  and. 
^     kept  faithfully. 

31.  Meaning  to  be  preferred  before  Words. 
32-  Fear  and  Fraud  make  void  the  Tejlament, 

33.  The  Tejiator  mujl  be  fui  juris. 

34.  The  Tejiator  not  to  be  referred  to  another  Man's  WilL 

35.  How  a  Tejlameni  doth  differ  from  other  Sentences. 

36.  The  Tejlament  is  of  nojorce  until  the  Teftator  be  dead* 

\^^'K.^'^^mY\^^''^^^^^^^^  (i)  ^rc  &id  to  be  dangerous  ia  . 
CTm^fuii'  fcquadbus,  \  ^  Law^:  The  Caufe  (2)  may  be  attributed  to  the  Mul- 
definitionem  pro  rcg.  titudc  of  different  Cafes  ^,  the  Penury  of  apt  Words «,  the 
%^\^^71^\^^^  Weaknefs  of  our  Underflanding  ^  and  the  Contrariety  of 
Sir  CagnoU&aiiortim  Opinions 8.  For  amongft  fuch  Variety  of  Things,  either 
opinio,  quod  lex  iiU  we  cannot  difcern  the  true  EiTence  thereof^,  or  we  do  not 
Srfc  &*^^di^ea^^^  conceivei;  or  elfc  thefe  Perils  being 

lumpu.  paft,  at  leaft  in  our  own  Opinions,  yet  are  we  ftill  fubjeA  to 

**  ^  "«^y*  ,^  f^^"^  the  rigorous  Examination  of  all  Sprts  of  Men,  and  muft 
|ofluiiu  ff.  de  Legi- abide  the  Verdia  and  Sentence  of  the  deepeft  Judgments k. 
•  L.  4.  d.  praf.  vcr.fF.  And  (3)  it  IS  rare^,  if  one  Man  at  l«aft,  among  fo  many,  do 
JX. «.  c.  <i«  ver.  ju.  not  efpy  fome  Defeft  or  Excefs  in  the  Definition,  whereby 

in^i  opin'.  in  prindl  ^^  ^*°^«  "^*y  *^  fubverted"-  Which  Thing,  if  it  come  to 
pio.  pafs,  then  the  Definition  being  .overthrown,  all  the  Argu- 

Jn^  ''^dc^^^^'^f***"' °*^^'^  drawn  from  thence,  and  whatfover  elfc  dependcth 
ben'cxtr.*^^*^*  ^'*'  thereupon,  is  in  Peril  to  be  overturned ».  No  Marvel  then 
^  Id  qnod  nemo  non  if  Pcfinitions  be  reported  to  be  dangerous. 

fetctur  effe  difficUli-  ' 

mum.  Dec.  Cognol.  &  alji  in  d  L.  omnia  definitio.  «  Qwm  pkim,  fint  n«coUa  quam  vocabohi.  1- 
t  fjf,  Pl*"^'lj?"  ^'  ^*  *  L.  I.  5.  j.  ft  de  dolo.  DD.  in.  Rub.  Sol.  matr.  ff.  Sane  ut  mitum  iA  videre, 
« ibi,  &  Pf^n  alibi,  quomodo  pnpiant  inter  fe  homines  doQiilimi  in  definiendis  rebus.  *  <^od 
f^JS^r  .,.  r  /'  (P>«ni  eft,  fc.)  in  d.  1.  omnia  dcfiniiio.  fie  legitur  a  Budeo,  (Ranim  eft:)  quae 
leaio  facihuafuaderi  poteft,  quum  allaa  majioat  ferrao  fobobfcunia.  "  MiMitac.  deconjea.  ijh.  vol. 
lib.  1. 4-  in  fin.  ■  quod  fi  dcfiDitio^cm  pro  rcguJa  intcUiswdam  fentiaicum  Accwfio,  undi^uelb 
jiia  magna  periditatio  fubveriionia  ?  Efto  enim  tot  quafi  mljjtea  occidi  quot  patiatur  except.  r«gula. 
At  hontm  dux  mterim  (nempe  ipfa  rceula)  non  ideo  proi^raitur,  immo  firmat  exceptio  regulam  in 
non  exceptis :  iu  ut  p^obq  coutxa  feipium  hac  fimaijEodlne  fretus  difputat  Accufiua*  dmn  a4mon«itut  - 
quilque  ftet  firmua  regnlap,  Wlut  Bononicnfi  Carotio,  licet  aliqui  capiantur  de  ejui  cuflodibus:  Kt  fie 
Jicet  aliqui  cafus  aregnla  fubtrahantur.  refpondeatur  (inqT:it)hoc  eflc  fpeciale.  &f)C  re-ula  crit  firroa 
m  non  exccptis.  Hatcijlc  IniJolT.  in  d.  1.  omnia  definitio.  Quod  nihil  aliud  eft  <^uam  fi  dixiflet, 
rejula  l«ai  qnidem  poteft,  fabverti  non  poteli.  quarecum  definitio  de  q\ia  hie  afitar  adeofit  fub- 
jeaa  periculo,  ut  omnino  fu))verti  roffit»  certe  non  magU  crit  regula,  nuam  illud  ntruo  quod  Caro-  , 
tium^  Boaonienfc  eft  d^&itiw  *  ^     •  1  1  1 
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% 

But  if,  contrary  to  the  common  Courfe)  the  Definition 
bcfojuft,  that  it  cannot  be  juftly  reproved  <>,  (4)  then  'tis  *  Nempc  quod  CugoWi' 
profitable,  anchfo  neceflary,  that  from  thence,  as  from  the  Su^cum 'd^efiST^ 
Root  ind  Fountain,  every  Difcourfc  ought  to  take  his  Begin-  id  quod  vel  neceflk-r 
ning;  the  rather,  for  that  thereby  (amongft  many  other  "^  ^®  *d.  "^^^?[2 
Benefits  iffuihg  from  theJ)efinition4),  the  whoje  Nature  or  finiiione^om^^a-, 
Sabftance  of  the  Thing  defined  (which  otherwife,  for  th^criter  CagnoluacMotw 
Abundance  of  the  Matter  thereto  belonging,  may  feem  infi-^^^^^^^^^^'ip^o^ 
nite)  is  plainly  declared,  and  that  in  few  Words  r.  Sniniuncm"in"d.  x« 

omnia  (tefinitio. 
» Cic  lib.  I-  offic.  qiiod  tamen  Cagnolua  intelligit  de  dcfinitione  Nominis,  non  Rei.  CuJTis  fi  Vera 
&t  opinio,  Acnos  id  ipfum  obfervavimus,  dum  quid  &  quotuplex  fit  Y\xQ  vox  Tcftamcntum  fuperios 
indtUmtis.  «  Ut  argumcntatioaes,  qu»  faepiillme  a  definition^  deducuntur,  quarum  quanta  fitvb 
kotiiitw,  copiofe  fcclcganter  Olden.  Topic  legal,  loco  a  dcfinitionc* «  Glofl*.  4::  DD.  maxlme  Cag- 
MLiad.  L.  omniftdcfinitio.    £verard.  loco  a  defiaitione* 

[ts]  Now  therefore  (5)  left  this  Dctinifion   of  a  Tefta-      [     t  S     1 
ment,  not  being  rightly  underftood,  might  feem  either  more 
dangerous  or  lefe  commodious  than  it  deferveth ;  I  thought 
it  expedient  to  add  this  Expofition  following. 

Firft,  Whereas  a  Teftament  is  defined  to  be  a  Jufi  Sentence^,  *  0[uain  AlciatT»  ftibf 
wc  arc  to  confider  that  this  (6)  Word  Juji  hath  divers  Signi-  ^*a***l«"»  *ppcUat,  k 
ficatioDS  ia  the  Law.  Sometimes  (7)  it  is  oppofed  to  that  ^dum  B^itw^ifL^ 
which  is  wicked,  or  repugnai;^t  to  Juftice,  Equity,  and  toJ-  de  tcfta.  ff.  immo 
good  Manners  t.  Being  taken  (8)  in  this  Senfe,  we  are  ^o^^^^^^'^^J^ 
underftand,  that  the  Teftator  cannot  command  any  Thing  cahdam,  dicit  Oram  d. 
that  is  wicked^  or  againft  Juftice,  Piety,  Equity,  £^c".  For  S- *cft- q- 1- 
Things  unlawful  are  alfo  reputed  impoffible:  And  therefore ^^"^^  ^^l^d  fit 
if  the  TeftatoT  fhould  command  any  fuch  Thing  in  his  Tef-  sichar.  kiRu&de tef- 
tament, the  fame  is  not  to  be  obferved  ^«  As  if  he  fhould  ***  c*  »•  «• 
iriU  any  man  to  be  miirdered;  for  this  is  againft  the  Law  of  ^.^fl^:^  ^.5*^- 
hodJ:  Or  if  he  ihould  command  his  Body  to  be  caft  into  ff.Bar.  in  d.  L.  j.  de 
the  River;  for  this  is  againft  Humanity':  Or  if  he  fhould  *^:°:3»  d«  Rebuff,  u 
command  his  Goods  to  be  burned;  for  this  is  againft  Policy  »:  gg.  fof' gsa  ^  ^^'^ 
Or  if  he  ihould  command  any  ridiculous  AS,  or  prejudicial  *  L.  conditionei  %^ 
only  to  his  own  Credit  and  Dignity;  as  if  he  fhould  will^l*"'  ^  *^^"ii*'^*!i* 
his  Burial  or  Ftxncral  to  be  foiemnized  with  May-games,  i^j.  de^t^a.  9-!^quid 
orMorricc-dances;  for  this  were  to  manifeft  his  FoUy^  or  fit.  &  Rebuff,  in  d.  I,. 
It  Waft  to  make  C^eftion  whether  he  were  of  found  Mindy*|**  , 

and  Memory  b.  In  thefe  and  the  like  Cafes  the  Executor,,  q^^ilm  ff^dc  cond. 
ianot  performing  the  Commandments  or  Requefls  ot  the  inftit.  Sichar.  in  Rub. 
Ttftator,  is  not  only  holden  excufed,  but  is  highly  com- f*J*^^J^?*  *'.^'«  ^ 

mended  c.  ne  qais  re   fua  mije 

'  utatur.  $.  Sed  &  ma^ 

ipt' iflftit.  Pe  kh  cjni  fiii  vel  al.  miu  *  D.  L.  quidam  &  L. condit.  cl.  i .  &  «.  ff.  dc  cond.  inft-  Sichajd. 
i«  i  Rub.  de  teiU*  C  Caflsenf.  in  I..  Mon  oportet  C  de  his  quiinu  ut  indtg.  *  D.  L.  quidam^  Ac 
bl  Aa^  Paul,  de  ca^-  alii,  &  vidaaa  etiam  Mantic.  de  ConjeA.  ult.  vol.  11. 2.  tit.  5^  n.  9. 

FarthermoTc  (9)  this  Word  ^vji  is  fometimes  taken  for*  Bar.  in  d.  l^i.  li: 
f^OTferfea  <J.     So  we  fay,  wheji  a  Woman  hath  %'^^^^^^^J^%^^^^ 
full  Time  with  Child,  (which  is  commonly  Nine  Months  <^>),  vjir.  in  Rub.  (fc  tcAa. 
that  fte  hath   gone  her  luft  Time.     So  we  ufe  to  fay  juft  ext.  prim,  past. 
Agf,  for  full  and  perfeft  Age;  and  fo,  juft  Weight,  l^^l'^^^^'^^^l;:^ 

Meafure,  donan.verb'.furceperit» 

ubt  non  minus  elegan- 

tcr  quam  dili([enter  dpcet  quantdiu  muliertt^erum  £erre  valeat^ 
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*  L.  Fiiius  famiiias  de  Meafure,  juft  Number  f,  for  full  and  perfeft  Weight,  Mea- 
leg- 3- ff.  Ri^off.  in  L.  fuye.  Number  g.     The  (lo)  Word  Vt^,  being  thus  under- 
i  CoVarin  R^b^  de^ood,  that  IS  to  fay,  for  full  and  perfeS,  all  teAamentaiy  ' 
teft.  exL  pri.  f)art.  n,  Defefts  and  Impcrfe6lions  are  thereby  excluded.     Whcie- 

ibi^^didtur"^^^^  ^^^^  ^^^^^»  complete  andperfeS;   ; 

ercinisrYufta   daflh,  otherwife  being  an  unperfeS  Teftamcnt,  it  is  faid  to  be  no-   ■ 
jufta  pngna,  julUc  fta-  Teftament  ^» 

tiones,    juftum   volu- 

mcn,  juftus  error,  &c. 

Adde  quod  fcribit  Mmfrng.  in  Rub.  L.  d:  tefta.  Ub.  2.  iniUtut.  jur.  Civil.        **  }•  Ex  eo  |nflit.  ^ibui 

mod.  teft*  infir. 

The  (ri)  Teftament  is  faid  to  be  imperfefl  ir^  Two  Re- 
fpefls,  'uiz.  in  Refpeft  of  Solemnity ^  and  i^  Refpe6l  of  W\\l 
« Bar.  &  alii  in  L.hac  or  Meaning  ».  The  (la)  Teftament  is  imperfeft  in  Refpect 
iST^ffeftoTa  dc  tcf-  ^^  Solemnity,  wherein  fome  of  the  legal  Requifites,  neccf- 
ta.  Boer.  dec.  240.  fary  in  the  Making  of  a  Teftament,  be  wanting  >^.  Here- 
k  sichard.  in  d.  §.  ex  upon  divers  Writers  h^^'ve  intei-preted  the  Word  J^Jl  in  this 
»vkl'^^^^^^  fignify/o/^mw  1,  that  is  to  fay,  furniflied  with 

prdin.inil.n.29.  Minf.  fuch  due  Rites  and  Formalities  as  the  Law  requireth.  How- 
eod.  n.  5-  Sichard.  in  beit  (13)  all  the  fupeifluous  Solemnities  of  the  Civil  Law  arc 
«fnfr!  c*^'  ?art°*  %  vaniflied  out  of  the  Kingdom  of  Engird.  Only  thofe  So- 
9»  lemnities  remain  which  be  Juris  Gentium  ™.     Which  being 

the  Common  Law    to  all  Nations    through    the  World, 

ought    to    take    Place,    and   is    to    be    obferved,    unlefs 

[     ^  (>     3      [t  6]  by  the  particular  Laws  of  fome  Nations  or  Countries, 

written  or  cuftomary,  fome  other  Provifion  be  cftabliihed  or 
»  Kam  jut  gentium  praSifed  ".  Sp  that  with  usit  is  fuflBcient,  to  the  EffeA  of 
Tpir  Mtfrn'te^l^SS  Executing  the  Teftament,  that  the  Will  and  Mind  of  the 
drbcm etiam hodic vi- Teftetpr  do  appear  by  Two  fufficient  Witnefleso:  Saving- 
get,  nifi  aliud  fpeciaii- >vhere  Lands,  Tenements  and  Hereditaments  are  devifed; 
ru«fcriKrStui:!  for- then  the  Solemnity  of  Writing  is  alfo  neceffary,  and 
vdconfuctudine.  Zaf.  that  to  be  done  in  the  Life-time  of  the  TeftaiorP.  The 
in  Q^jus  civile,  ff.de  (14)  Teftament  is  faid  to  be  imperfeA  in  RefpeS  of  Will, 
i''Ldw!'7nftaJuluii;.  which  the  Teftator  hath  begun,  but  cannot  finiih  as  hq 
verb,  proba  de  tefta.  1.  would  ^.  If  therefore  (15)  wniles  the  Teftator  is  in  making 
3.  provincial,  conilit.  hig  Will,  and  whiles  he  yet  intendeth  to  proceed  farther  at 
pstat.  H.  8.  an.  3a.  that  prefent,  either  by  adding  or  diminifhingany  Thing  to 
c  prim.  or  from  his  Teftament,  or  by  altering  any  Thing  therein, 

?  ^"- **^*''^ -^  .*J?i  (as  commonly  Men  do  ufe  to  put  in,  put  out,  and  change 
ma.  %,  ex  imperfeao.  many  Things  before  they  make  an  Epd  r>)  he  be  fuddcnly 
c.  de  tpiU.  L.  fi  quia  ftricken  with  Sicknd's,  Infanity  of  Mind,  or  other  Impedir 

riof5c^**ti^tclur  fa""  ™^"'>  whereby  he  cannot  then  finiih  or  perfect  the  fame  as 
pof."  *  he  would,  and  fo  die:  This  his  Teftament,  being  impexfe6t 

'  Jul.  Car.  S'  teftam.  in  refpeft  of  Will,  is  therefore  void,  even  touching  tha^ 

?D.'L.^fi  is  qui.'&^^^^  ^^  done,  which  he  did  intend  then  to  alter,  before 
L.  furiof.*  jaf.  &  Si- he  had  made  an  Ends;  by  Reafon  of  the  DefeA  of  the 
,chard.  in  L.  pen.  de  Tcftator's  Confcnt,  without  which  the  Teftament  is  not  of 

?skh^fd.indfL.hac^"y  ^^1"^*-  Ncverthelefs,  not  every  Teftament  which  is 
^confukiffiBu.  j.  Ex  termed  imperfeft  in  refpedl  of  Will,  is  by  and  by  wholly 
iiDpcrfeao.de tefta. c.  of  no  force:  For  in  many  Cafes,  yea  and  for  the  moft  part, 
•  iiifia.  rart.  "*  j.^^^h  Teftaments  are  effeflual  for  fo  much  as  is  already  done, 
ifii'  '       as  clfewherc  more  abundantly  is  confirmed ''. 

By 
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Part  I.  Whai  a  Tejlament  or  Lajl  Will  is. 

By  our  Law,  though  it  i$  required,  that  Wills  fliould  be 
in  »  Writing,  yet  formerly  it  was  not  neceffary  they  fhould 
be  written  in  the  Life-time  of  the  TeJlator\  for  if  Notes  were 
taken  by  another,  but  by  the  Diredtion  of  the  Teftator,  and 
afterwards  put  into  Writing  in  the  Form  of  a  Will,  and  the 
Tef!ator  had  died  before  it  was  (hewed  or  read  to  him,  this 
vas  a  5ood  Will,  as  appears  by  the  Cafes  following : 

ff.  Soon  after  the  Making  the  Statutes  32  i/.  8.  and  34 
//.  8.  The  Teflator  on  his  Death-bed  defired  another  to 
write  his  IVill^  who  tooV.  Jhort  Notes  of  ity  and  went  home 
to  write  it  in  Form,  and  foon  returned  with  it  written,  but 
before  he  came  the  Teftator  was  dead ;  this  was  adjudged  a 
good  Will  within  the  Statute. 


*  Whtre  LanAf  art 


%z  H.  8.  cap.  r. 
34  H.  8.  c.  5* 
Sackvill  V.  Brown^* 
and  Brown'/  Caje, 
Keilw.  209.  I  And. 
34.  S.  C.  I  Brownl. 
^..    Si€  Dyer  72. 
Hinton*/  Caje.  8.  ?• 
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T*.  5.  intending  to  go  "beyond  Sea  wrote  a  Letter y  in  which  Weft*/  Cafe,  Moor 
he  appointed,  that  his  Lands  fhould  go  after  fiich  a  Manner,  '^^* 
and  to  fuch  Ferfons;  and  this  was  held  a  good  Will  in 
Wriiing. 

The  Teflator  devifed  his  Lands  hy  Parol,  but  s^nother » l-con*  55.  3  I^oi 
Perfon,  without  his  Know*ledge  or  Affointmenty  put  it  into  ^^' 
Writing;  and  this  was  adjudged  a  good  Will,  it  being  put 
into  Writing  in  the  Life-time  of  the  Teftator. 

But  in  the  next  Year  there  feems  to  be  a  contrary  Judg-  Nafh  r.  Edwardt, 
ment,  {viz.)  the  Teftator  devifed  his  Lands  by  Parol^  ^nd  ^J^- ^^*^' ^^»  '\ 
r.  5.  being  prefcnt,  recited  the  Words  to  him,  and  aflced,  if  ^  on.  113.  .  ^  ^ 
that  was  his  Will;  he  affirmed  that  it  was,  then  T.  S.  put  it 
into  Writing,  for  his  own  Remembrance,  inthe  Life-time 
of  the  Teftator,  but  without  his  Appointment,  and  for  that 
Rcafon  this  was  held  a  void  Devife;  but  if  it  [f  7]  had 
been  read  to  him,  and  he  approved  it,  in  fuch  Cafe  it  had 
been  as  good  as  if  written  by  his  Appointment. 

The  Teftator  gave  Inftru6lions  to  another  to  write  his  Downhail  v.  Cat* 
Will,  and  to  give  his  Lands  to  one  of  his  Sons^br  Life,  hut  ^^^7r^^%  s  c    1 
the  Writer  put  it  down  m  jFV^;  adjudged,  this  was  void,  be-    ° 
caufe  it  was  not  the  Will  of  the  Teftator. 

There  b  yet  (16)  alfoa  farther  Meaning  included  in  this 
Word  yujl,  in  that  it  doth  fignify  full  or  perfefl,  which 
Meaning  is  this ;  That  the  Teftament  ought  to  be  complete, 
not  only  in  rcfpcft  of  Solemnity,  and  of  Will,  as  is  afbre- 
faid;  but  alfo  that  it  ought  to  be  perfe6l,  in  this  Refpeft 
cfpccially,  that  there  be  no  Want  of  any  Thing  which   is 
neceffary  to  the  Gonftitution  and  Denomination  of  a  Tefta-  ^  Bar.  in  L.  j.de J 
Bent  y.     For  if  (17)  it  do  contain  only  a  perfeft  Declaration  ^*  Vigiius  &  Mi 
of  the  Teftator's  Will,  and  want  that  which  is  requifite  to  Jji^^  aJcu^^^ 
ntkc  a  Teftament,  it  may  well  be  termed  a  perfed  Will ;  Tabcm*.  dc  vci 
for  a  Codicil,  a  Legacy,  a  Gift   in  Refpeft   of  Death,  ^^- J^'^^^^*^*  ***  *?. 
(they  are  all   pcrfeft  in  their  Kind:')    But  it  cannot  be .^p,^^ Se caftr.^ 
termed  a  Teftament,  much  lefs  a  pcrfeft  Teftametot-     This  L.  j.  de  teft.  ffJ 
(18)  Senfe  and   Signification  of  the  Word  ^fj/?,  bccaufc '^^^"^^^  <^»!4 
feme  interpreters  did  not  perfeflly  apprehend,  they  did  re-  ^q^  fy^mUtotl 
prehend  the  Definition  as  not  perfeft,  nor  convertible  with  phantc,  inquit  j 
*  Teftament;  that  is  to  fay,  not  agreeable  to  a  Teftament  i,'**^'**''?*^i***i 

'  J^  o         "^  part.  n.  3.  Bar.  1 

jalonc,  J.  da  teft.  ff.  : 
in  a.  tit.  dt  xi 
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What  a  Tejiament  or  Lajl  Will  is.   .     Part  T. 

•  Accurf:  &  Paul,  de  alone,  but  common  to  every  Kind  of  Laft  Will*:  for  that 
^ftr.in  d.  h.y.  dc  tell.  ^^^^  ^jf^  ^^^^  p^^.^^^  ^^^^  ^^  ^j^^^  j^  ^j^^j^  kycx2i\  Kinds l>- 

^Paul.  de  caftr.  in  d.  Wherein  neverthelefs  they  \jrere*9eceived;  for  the  PerfcSioix 
J-  P"?"  -    .^  here  meant,  is  an  abfolute  PerfecSlion,  fiich  as  none  other 

tarum  fidUime  pnn-  ^*^  "^^^^  ^^i^^  ^^t  only  a  Teftament,  even  that  PerfedVion 
ccpa)  Bald.  Angcimoi.  that  giveth  both  Name  and  Nature  to  a  Teftament^.  So  that 

teSffiVwtviriii^i^^^  ^^^^^  Definition,  but  in  their  Under- 

Minfing.  juft!dc*tefta'  landing.  To  conclude  therefore,  this  Perfeftion  efpecialljr 
ordi.  Vaicf;  dc  fucccf.  being  here  underftood  by  this  Word  yujf,  which  is  proper 
cTca.  L.  j.  ID  prln.  n.  ^^j  peculiar  to  a  Teftiment,  the  Dtfiniiion  reraainrth  irrc- 

*  Bar.  in  d.  L.  prim,  prehenfiblc,  and  is  agreeable  to  a  Teftament  only  ;  exclud- 
de  t«fta.  ff.  vigliu*  &  ing  both  Codicil,  Legacy,  Gift  inRegard   of  i  Death,  and 
u^"^;^^.  tAt  ^^^^^Y   other   Kind    of   Laft  Will  d,    having  every  Thing, 
tar.  in  Rub.  de  tefti.  and  wanting,  nothing,  which  appertaineth  to  the  Effence  of 
^xt.  part.  prim.  a  Teftamentc- 

•  Mantic.  dc  conjcft. 
viu  vol.  1.   I.  tit.  4. 

n.  10,  Grain  Thefaur.  com.  op.  $.tella.  q.  x.  Covar.  in  Rub.  de  tefta.  extr*  n.  14*  S  &  4*  rap.S.  i.  in  fin. 

Now  (19)  if  you  will  aik  me  what  Kind  of  Perfeftion, 
or  what  fpecial  Thing  this  is,  without  which  the  Will, 
♦finpr. §  ^-J"^  -  how  perfei*  foever,  is  no  Teftament,  I  have  told  it  before^. 
prirdcvu*ig.&pip.fub!It  is  the  Naming  or  Appointment  of  an  Executors,  (who  in 
JLHxredes  paiam  de  the  Civil  Law  id  called  Hatres^y  Heir.)  This  is  laid  to  be 
aTc^Ii  m '<"*anw  ^^^  Foundation,  the  Subftancc«,  and  is  indeed  the  true  for- 
inftitut.  dc  Lega.  B*rac-  ^^^  Caufe  of  the  Teftament^^,  without  which  a  Will  is  no 
ton  de  leg.  &  confue-  prober  Teftament^,  and  by  the  which  only  the  Will  is  made 
tud.  Angi.  lib.  «.  c.  %6.     Teftament". 

Brooke    Abridge,    tit. 

left.  n.  aob    Plowd.  in 

cafo  iater  Greift>rook  &  Fox«  &  plehius  Infr,  part.  4.  §.  2.  ^  D-S*  ante.  inft.  de  deieg.    Haddem 

de  reibr.  leg.  eccleiiaft.  Aug.    Do£l.  and  Sttid.  lib.  a.  c  11.  traA.  de  repab.  Angl.  I.  5.  c.  9.  ita  ut.  £x  - 

ecutor  teftalnentarius,  jure  quo  noautimur,  non  tarn  re  quam  nomine  d|ifert  ab  eo  quem  ju **" 

nuncupat  lixredem,  infr.  d.  fNirt.  ^  D.  $.  ante  inft.  de  ddega.  ^  Wefen.  in  part.  tit. 

IT.  ^  L.  quod  per  manus.  If.  de  Codicil.    Brooke  Abridg.  tit  tella.  n.  20.    Plowden  in  cai 

Grei(brook  &  Fox«  fol*  276.    Haddoti  ubi  fupr.  ""  Vide  in  fir.  part.  4>  §•  i>  ^ 

Sentence.   This  Word  (ao)  Sentence  is  a  general  Word,  and 

hath  many  Significations.     It  is  fometitnes  taken  for  a  fhort 

[     t  8     3      pithy  Saying  [f  8]  of  a  grave  or  wife  Man «.     It  is  fohic- 

■  Cujua  generis  funt  timcs  taken  for  a  Decree  pronounced  by  th^  Judge®,  and  in 

fentcntias    ciceronis,  other  Placcs  it  is  otherwife  taken  P.     It  is  taken  in  this  Place 

&1[TS?um  ^hi^num  ^^^  ^^  advifed  Purpofe  or  Deftination  of  the  Teftator"s 
cum *^Phnofopho ram!  Mind*!,  ^hich  Purpofc  or  Deftination  of  Mind  being  re- 
tuaTheoiogonim,dtc-duced  into  A£t  (otherwife  retained  within  the  Compafs  of 
•*pTid?drcaftr.  Lan-  ^^^^  Cogitation,  it  is  no  Teftament,  but  an  abortive  Will  «•,) 
eel.  Doc.  in  l!  j.  dc  is  termed  a  Sentence  by  a  ceTtain  Excellency  • :  Becaufe  in 
«^i^a«  (%i)  our  Teftaments,  wc  ihould  fliew  ourfelves  both  wife  and 

*  Velnti  proopiniofke,  ihO  • 
pro  perfuaftottek  Cora-                                                                                                                    J«»"  » 

,  tins  de  com.  opin.  in 

prin.  DIAionar.  Oalcpia.  verbo  Ssntmtia.  ^lundoqtie  fumitnr  pfo  pddu  a  Jute  infliafa.  Fmsc.  in  e. 
fin.  de  coaiUt.  6.  in  fin.  4  Juila  iimtentia  onid  {jgalficet*  brtviiCliie  &  tlegantifluae  (Ut  ftttp^ 

iblet)  arqoiffimos  ille  jaf ii  interpr^  Tohannea  Oldendorpius.  Hoc  eH,  (in^t)  vera  ac  omnibus  inodit 
abTolttta  aninU  defUnatlb,  qn»Ai  fi  ad  aHaa  in  vita  deliberationea  conferas,  lohge  exceilit  omnes.    De 

>£Uoa.  dair.  5.  in  pHb.  '  Bald*  in  L.  qnidam  cum  filio  fa.  fF.  de  hcred.  inftit.  Trad*  de  Coajec- 
torat.  mente  te(t  oef.  fbl.  14.  n.  6.  ubi  refert  eain.  efle  voluntatem  abortivam  quae  confiftlt  hiten- 

.  tione,  et  non  etiamin  difpofltione.  C^od  fortafle  ^t  in  canfa,  qnod  Andua  quidam  Vertendo  diftam 
dcfinitionema  latino  i^dtnate  in  vulgare  noftrnm  fie  tranftulit;  JuiUm  lentenUam,  A  trw  XUtlm-t^ 
tifih    Ttrau  of  Law,  Verb.  Teftament*      -   *  Covar.  ia  Rub.  dc  tcft.  ext.  j.  part,  n*  4« 


•, 


•  I 


Part  I.         Ifkaf  a  Tejiamenf  or  Lajl  Will  is. 

juft;  reptefenting  as  it,  were  thePerfons  of  grave  Men,  and 
of  juft  Judges.     And  certainly  if  all   the  Anions  of  this 
Life  ought  to  be  performed- with  Wifdom  and  Conftancy;  if 
nothing  ought  to  be  attempted  without  Confideration  and 
Premeditation  f;  Hew  much  more  ought  thc.la^t  A6t  of  our  «  Cit.  lib.  i.  offic. 
Life,  the  Memorial  of  our  Immortality «,  even  our  Tefta- "  Olden,    de   aaion. 
menu  and  Laft  Wills,  to  be  framed  with  Deliberation,  and  ^^*^-  5-  in  piin. 
built  upon  found  and  conftant  Determination  ^  ?     Without  *  Adde  quod  qrae  vivi 
whick it  hath  neither  Shape  nor  Savour  of  a  Teflament;  ^^^^^^^^^^^^^"^^^^^ 
aor  is  able  to  ftand  for  a  Teftamtht,  when  it  (hall  be  tried  fu^t^  niomena.  &   fi 
©r  proved  in  the  Form  of  Lawv  ?  •  quid  difpiiceat,  obvia 

nobis  fuat  emendandi 
r?ttFjia  &  ibrmul:? :  Veram  quod  in  caufam  moitis  ddlinamus,  id  i|a  proponimus.  ut  poll  hanc  vi- 
um  nunqaam  mutarl  vciimas     Old.  ubi  fupra.  ^  Conlulc  Socin.  Jun.conf.  179.  vol.  3.  Hotto 

ccnf.  5.  vol.  j«  ^ycro.  Franc- in  L.  quicquid  de  rcg.jur.  fl'. 

Seeing  then  every  Teftament  is   a  Sentence^  we  may  note 
diTers  Things.     Firft,  that  (22)  fuch   Perfons  as  have  not 
tiic  Ufc  of  Reafon  or  Underftanding,  «  as  mad  Folks  or  *  *''  P*>"t  «•  ^-  S'  ^ 
Ideots,  are  juftly  excluded  from  making  Teftaments*:  For*  Vide  infr.  part,  z* 
their  Devices  being  Vull  of  Folly,  their  Deeds  muft  needs  55-  *'  3*  4,  5  &  6. 
be  void  of  Difcretion;  and  their  Words  are  utterly  un- 
worthy  the  Name  of  a  Sentence:   Howsoever  fometimes, 
moro  by  Chance  than  by  Cunning,  they  may  feem  to  fpeak 

wifely  l>.  *  JaH  &  Dec.  in  t. 

furioii.  C.  de  tcfta* 
cm&tra.Jo-  And.  Panor.  &  alios  in  c.  ad  noftram  de  confuetud.  ext.  cum  temperament*  umcn«  ut 
infra.  %  part.  $•  4*       . 

Secondly,  (23)  that  though  the  Teftator  be  of  perfect 
Mind  and  Memory,  neverthelefs  if  he  fpeak  any  Thing  un- 
idrifedly;  as  if  a  Man,  w;hen  he  is  in  perfe^l  Health,  be 
demanded  who  ftiall  be  his  Ejfccutor,  or  have  his  Goods 
after  his  Death,  (which  Qneftion  is  very  common),  he  forth- 
with nameth  feme  Perfon  to  whom  he  faith,  he  will  leave 
bis  Goods  after  his  Death;  this  is  not  to  be  taken  for  a  Tef- 
t-iroent  or  Laft  Will,  neither  is  t^iat  Perfon  named  to  be  ad- 
mitted Executor,  nor  to  have  his  Goods  c;  unlcfs  it  be  (24)  *  L.  lucius  L.  Divm. 
proved,  that  the  Tcftator,  at  the  Time  when  the  W'ords  ?*^.?/^- ^"^*;^^^^^^^^ 

r     1  1-     J      ^    •  rj.  n         *       X        *  r  T»/r-     ,  inll^t.  dc mil.  telU-Soc 

weiclpoken,  had  Animum  lejianaty  that  is  to  lay,  a  jVImd  jun.confil.  x79-vol.  2- 
orParpofe  then  and  thereby  to  make  his  Teftament  or  LafVquod  vidcas  velim  & 
Will.    Which  Mind  and  Purpofe  muft  be  proved   by  Cir- ^MtSlj^'l^df  a^^^^^^^ 
cumftances**,  (for  Words  alone  are  not  fufEciente*.)  As  that  cafu  496.  ubi  copiofe 
he  fettled  himfelf  ferioufly  to  the  IV](aking  of  his  Laft  Will,  refjwndet,  qu*  &  quot 
Wing  then  perhaps  very  fitk,  or  renuired  them  which  were  e^Gioff.^'jh  §.  pUne. 
prcfeni  to  bear  Witnefs  of  his  Will',  tfr.     Otherwife,  even  inftit;  de  teita.  mil. 
as  the  Opinion  of  a  Judge,  being  delivered  privately,  or  ex-  Hottomanconf.s-vol. 
trajudicially,  touching  the  Event  of  any  Suit,  is  but  a  Pre-  i  gioIT  &  DD.ind.L. 
didion  of  that  which  is  likely  to  enfue,  and  not  the  Sentence  Divus.  Mcnoch-  4ii  d. 
itfelf,  or  final  Judgment,  whereby  the  Coatroverfy  [fq]  is  "^- 1^9^' ^  P^^J'j"' *'^" 
d^idedg:  Which  Sentence  ought  to  be  pronounced  judi-^^p"^*7         n 
cially,  after  due   Examination  of  the  CaufeJ:)  So*  when    '  L     T  9     J 
the  Teftator  doth  only  foretel,  whom  at  fome  other  Time  Se^rtntcnrfeViite"^^^ 
if  doth  intend  to  make  his  Executor,  this -is  but  a  Signifi.  spigeL   Ltxic-   verb. 
Vol.  I.  .C  cation  fcnt. 

X  Bar.  «c  al'i  in  d.  T.. 
ex  ftipuUtione.    Vantitts  NiUUt*  viz',  ex  dcfcft.  pro(?cff.  n.  ^9» 


Whet  a  Teftmeni  or  Lafi  Will  is.  Part  I. 

*Parif.cottca.«4-Ub.cJitionof  a  future  h&.'S  and  fo  not  the  Tcftamcnt  itfelf, 

*  Hoitoma'b.  lib.  i.  wherein  is  required  prefent  and  perfeft  Ccnfcnt^.  {25) 
confli.  5«  Corne.  conf.  Much  lefs  is  that  to  be  taken  for  a  Teftament,  when  as  any 
X49-  ^ol-  «•  Man  ralhly,  or  jeftingly,  affirmeth  that  he  will  make  this  or 

that  Man  his  Executor^  when  he  hath  no  Meaning  at  all, 
neither  at  that  Time,  nor  any  other  Time,  to  make  him  Ex- 
l^!^lV?V-!'lil\!*ec"tori.     For  without  Meaning  or  Confcnt  of  Mind,  tiie 
vol.  I.  ii.  4o.4i,Hye-  *  cuamcnt  IS  altogether  without  lite;  and  is  no  more  a  Tei- 
ro.  Franc,  in  L.quic-  tament,  than  a  painted  Lion  is  a  Lion.  ^ 

^uidde  r^. jiir.tf.n.,.      Thirdly,  By  this,  that  a' Teftament  is  termed  a  S^nienar, 

there  is  a  Confideration  offered  tij  our  underftanding,  in  Rc- 
fpeft  of  the  Analogy  betwixt  a  judicial  Sentence  and  a  X^f*" 
tament.     Of  judicial  (26)  Sentences  there  be  two  Sous;  Ae 

*  Tit.  dt  feat.  &  in-  one  Interlocutory,  the   other    Definitive  ^.     An  intcrlocutcrj 
v.om.  J      c.        Sentence  is  a  Dfccree  given  by  the  Judge,  betwixt  the  Be- 
ginning and  Ending  cf  the  Caufe,  touching  fome  incident 

»  spccnl.  de  fentcnt.  or  emergent  Queftron  1.  A  dtfiniiive  Sentence  is  a  f^)al  De- 
S,  rpecies.  cTtt^  Whereby  the  principal  Caufe  and  Controverfy  is  dc- 

*  Speail.  obi  fupra.    cided,  in  condemning  or  abfolving  the.  Party  convented*". 

Thefe  (27)  Two  Sentences  have  thcfe  Two  contrary  ESe6ls» 
.The  one  of  them,  ihat  is  to  fay,  the  Sentence  interlcctUory, 
may  be  revoked  at  any  Time,  fo  long  as  the  principal  Caufe 

*  L.  qnod  inftit.  ft.  dc  dependeth  undecided  ".     But  the  Senience  definitive  cannot  be 

u/de'4>V?c«rfL"fi  ^5^^^^  ^^^  Teftament  of  any  Man,  fo   long  as   he 

quis  jusjurand.  f  .fin.  liveth,  may  be  compared  to  a  Sentence  interlocutory.  For  it 
c.  dc  rcb.  crcd.  miiy  bc  revoked  or  altered  at  any  Time  and  as  oft  as  the 

3.7'iqucfuSn'^ff.L.'  Teftator  will,  whiles  he  livcth,  cfcn  until  the  laft  BreathP: 
J.  de  rcfcind.  fen.*  c!  And  of  thefc  the  Laft  Will  prevaileth  a.  But  after  his  Death, 
Rebuff,  in  d.  L.  quod  it  is  compared  to  a  Sentence  definitive  ^ ;  And  as  it  cannot  be 
iriSmu^rmq^^^^^  revoked  by  the  dead  Man,  fo  it  ought  not  to  be  revoked  by 
cluiionem.  any  other,  but  obfeived  as  a  Law  *,  and  executed  as  the 

l^  4. <ic  Adimcn.  leg.  Sentence  of  a  Judge  ♦.     And  they  arc  to  be  punifhed  that  do- 
ff, c.  MatU1a5.de  celeb.  1.   j.uf-         c    \^    r     ^ 
mifT.  ext.  hinder  the  Execution  of  the  fame  °. 

<  $-  poftcriore.  Inftit.    ' 

Quib.mod.  tcft.  infir.        »  D-  c  Matth«.        "  L.  j.  C.  dc  facrofand.  Eccl.       *  OWcn.  de  lAion. 

claflT.  5.  in  prin.        »  c.  Statut.  de  tefta.  cant.  c.  ft^tuiniut.  eod.  tit.  1.  provincial,  conltit.  Kbor. 

It  followeth  in  the  Dtfiniiwn  (of  our  JVHl)  concerning 
this  Word  Will,     It  (^^9)  is  written,  that  the  Will  or  Mean- 
ing of  the  Teftator  i»  the  C(ueen  or  Emprefe  of  the  Tcfta.^ 
«  fichaid.  in  Rub.  de  mcnt  *.     Becaufe  the  fTill  doth  rule  and  govern  the  Tefia- 
tcfta.  C.  n.  *  in  fhi.         ^^^^    enlarge  and  reftrain  it,  and  in  every  Refpefil  moderate 

^L.  m   conditioniDus         *  i'      n    P    r  i.-jjl  ft-  '      .  r^      i- 

decond.  &  demon.  L.  and  direct  the  lame  y,  and  is  ifideed  the  very  emcient  Laule 
fimihi. }.  in  legat.  de  thereof  z.  The  {30)  Will  therefore  and  Meaning  of  the 
i^cftnb.  in  tit.  de  deflator  ought  before  all  Things  to  be  fought  for  diligently  ^ 
tefta.  ff.  and  being  found,  ought  to  be  obfervcd  faithfully  *.    And 

*  Vide  infr.  part.  4'  ^•(3 1)  as  to  the  facred  Anchor  ought  the  Judge  to  cleave  unto 
^*  it,  pondering  not  the  Words,  but  the  Meaning  of  the  Tcfta- 

tor.     For  although  no  Man  be  prefumed  to  think  otherwife 

*  f.  noftri.  inft^^  dc  than  he  fpeaketh  S  for  the  Tengue  is  the  Interpreter  of  the 
i*w«fcnb.  in  tit  dc  H^*^*  ^>  y^^  cannot  every  Man  utter  all  that  he  thinketh, 
ym\^  fig*  i  And  therefore  are  his  Words  fubjeiSl  to  his  Meaning.    And 

as  the  Mind  is  before  the  Voice,  (for  vc  conceive  before  we 

fpeak,) 
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fxik,)  fo  IS  it  of  greater  Power  ?  for  the  Voice  is  to  the 
Mind,  as  the  Servant  is  to  the  Lord  c.     Here  might  fcvcral  •  T>.  L.  Labeo. 
Authorities  be  produced  to  [f  lo]  confirm  this  JPoint,  but      [     t  lo     ] 
the  follovping  Inflances  fhall  fuffice  in  this  Place,    ' 

jf  The  Iiuention  of  the  Teflator  is  called  by  my  Lord 
C3f,  the  Pole  Star,  to  guide  the  Judges  in  the  Expofition 
cf  Wills;  and  where  the  Intention  is  doiibtful,  it  ought  to  be 
interpreted  by  the  Law* of  Nature,  brcaufe  that  is  inherent 
in  all  Mankind',  and  therefore  it  muA  be  piefumed,  that  the 
Intention  of  the  Teftator  was  governed  by  that  Law  rathex* 
thao  by  any  other  Law  whatfoever. 

AixT though  by  our  Law  the  Jbitention  is  toore  to  be  con- 
6dered  than  the  Words,  yet  fuch  f  Intention  muft  be  col- ' » ^^oU*  Reg.  3it» 
lefted  ont  of  the  Words,  and  it  muft  conftft  with  the  Law  ;  J  J^^:  ca.  wi. 
ind  is  by  the  Intention  of  the  Teilator  an  lijhie  in  Fee  may  Lutw.763. 8.  P. 
be  created  without  apt  Words,  fo  it  fhall  be  a  good  Defcrif^ 
riwLof  the  Per/on  who  Ihall  lake  by  the  Devife,  though  he 
is  not  particularly  named  in  the  Will :  As  for  Inftance,  the 
Teftator  dcvifed  his  Land*  to  T,  S.  to  fell  und  difpofe  at 
his  H^'iU  and  Pleasure ;  this  is  z  Fee^mfley  becaufc  by  thefc 
Words  he  muft  intend,  that  he  fhall  have  fuch  an  Eftate. 

A  Woman  had  Two  Hufbands  fucceffively,  and  had  Iffuc  J^'  Zi^ 
t  San  by  each  of  them^  then  the  laft  Hufband  devifed  his 
Lapds  to  her  for  Life,  Remainder  to  ker  next  of  Kin  ^  now 
etch  of  the  Sons  were  equally  of  Kin  to  her,  for  they  were 
both  her  Sons  j  but  adjudged,  that  the  youngd^  fhall  have 
the  Lands,  becaufe  it  fhall  be  conilrued,  that  the  Intention 
of  the  Teftator  was,  th^t  his  pw|i  3on  fhiill  have  them  be-  1 

fore  his  Son  in  Law. 

Dcvife  of  a  Term  of  Years  to  |i  Man  and  his  HHrs  ;  ad- a  And.  ijj 
jttdged,  that  the  Devifec  fl^all  have  the  whok  Termy  for  tho*  y 

he  cannot  take  it  by  the  Words  of  the  Will,  according  to  a 
Icpl  ConftruSion  j  yet  fince  it  appears,  that  the  Teftator  ^ 
inteuded  that  the  Legatee  ihould  h^ve  what  Bftate  be  had 
is  the  Term,  it  fhall  go  to  him. 

But  thefe  patters  I  hold  more  fit  to  be  handled  elfewhere, 
tfter  the  Reader  is  better  inftrufted  in  other  ms^terial  Parts 
of  this  Difcourfc  of  more  eafy  Comprehenlion :  Which' 
Method  if  I  fhould  obferve,  I  might  fall  into  Scylh  or  Cha" 
rybdis^^  leading  the  Reader  into  Difficulty,  or  into  Dofpair  of 
stttining  that  which* is  propounded-  For  which  Caufe  it  is 
ttccUently  written  by  yujlinian,  Stjiatim  rudem  adkuc  £#  /»- 
frmum  animumjludi^/t  multitttdine  ac  varietate  rcrum  onerave- 
fimui^  horum  ilterum  aut  defertorem  Jludiorum  efficUmuSy  0ui 
«w  flM|ifo  lab^rc  e/us,  faps  etiam  cum  dijffidefitia,  (qua  pUrum- 
Pf  juvenes  averiity)  Jcrius  ad  id  ferducemus,  ad  piod  kviorc 
lit  duSlus  Jine  magt$o  labore,  ^  Jin^  ulla  J^dcntiay  maiuriui 
frriuci  fotuijfet  I,  *  Uh.  i.  Inftit.  tit.  dg 

Where  it  wfaid  in  thePefinitioB  ofotn-  Jf  «//,  the  Interpre-  J^*  *^  J^^'*  ••*• 
lera  do  gather  by  this  Word  Our,  that  the  Teftator  ought  to 
fnjoy  aU  Liberty  and  Freedom  in  making  of  his  Will ;  that 
'  wto  fay,  full  Power  and  Ability  to  withfttnd  *U  Contra- 

4i<Stioj^ 


•»     • 
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^  Mantic.  de  conjca.  di6lion  and  Countermand  ^.  And  therefore  (32)  if  the 
ni^ir^"  ^'^'  *'  '''*  ^'  Teftiitor  be  compelled  by  yiolen«e,  or  urged  by  Thicat- 

nings,  to  make  his,Tcftament  j  it  being  made  by  juft  Fear, 

*  L.  I.  quod  me  caufa  IS  uneffeftual  i.  Likewifc  if  he  be  circumvented  by  Fraud, 
I,,  fin.  Si  quis  aiiquem  the  Tcftament  lofcth  his  Force  ^.  For  though  honeft  and 
infrVpaJt.^%  §.  2'  modcft  Intcrceffion,  ox  Requeft,  is  not  prohibited  ;•  yet  tbcfe 
k  D.  L.  fin.   Si  quis  fraudulent  and  malicious  Means,  whereby  many  are  fecretly 

&'^nfr*'^'lr  ^'c^*^'  ^*  induced   to    make  their  iTeftamcnts,  are  no  lefs  dcteftable 

in  r.  par.  7.  ^.  3.      ^j^^^  o^tii  Force  1;    For  the  Will  of  the  Teftator  ought  to 

«   Olden  do   Aaion.  j^^  {xt^y  and  therefore  if  it  can  be  proved,  that  he  ^'as  com- 

infr.  part.  i.§.  3.        pclled  by  V  lolence,  or  any  other  unlawful  Means,  to  make 

f'  +  ll      1      *tt'^^  Teftament,  it  would  not  only  be  void,  but  by  the 

>  K     '  "*      Civil  Law  the  Autlior  of  this  Attempt  would  be  punifhtcl 

as  for  a  CFimc,  according  to  theG^uality  and  Circumftanccs 
of  the  Fa6l. 

Moreover  by  (33)  Occafion  of  the- aforefaid  Words,  our 

Willy  the  Writers  do  colle»3  that  the  Teftator  muft  h^fui 

jurisy  that  is  to  fay,  a  free  Man ;  not  in  Subjeflion,  as  Bond- 

*  L.  qui  ia  potcftate.  men  and  other  like  Perfons  "\  of  whom  Mention  is  made 
fF.de  tefta.ctL.fl  quae-  hereafter  ^y  which  have  not  Liberty  to  make  a  Teftament. 
»*infV.part!a.  J.  7,8,      Likewifc  ^(34)  by  thefc  Words,  our  Willy  are  excluded 
&c.  thofe  Wills  which  depend  of  another  Man's  Will  «.    Whcrc- 

teft!  SS^*^'"'*"*  ^'^^  ^^^'^  ^^  ^^^  Teftator  fhould**  refer  Jiis  Will  to  the  Will  of 
'        >  another;  as  if  he  ftiould  fay,  I  give  thee  .Leave  and  Au- 

thority to  make  my  Will,  and  to  make  Executor  for  me  who 
thou  wilt,  ^c.  if  hereupon  thou  didft  make  a  Will  in   his 
Name,  and  didfl  name  an  Executor  for  him,  yet  this  Will  13/ 
rBar.  in  L.  quidam  void   in  Law  P.     For  as  ^hy  Soul   is   not  my  Soul,  fo  thy 
Ld.  ifl.'^K^c"  J:  Will  is  not  my  Will,  nor  thy  Tcflamcnt  my  Teftament  4. 

rem.  Q.  dc  excep>  fti 

jud. n.  5-  Jo.  Atid.  Gem&  Franc,  in  c  fi  part,  de  tcfta.  6.  Parif.  confiU  38.  vol.  3.  n.  60.  &  infr.  part. 

4.  §.  II.      «  Bald,  (qui  nihil  Ignoravit)  tc  Angel,  in  L.  captator.  C.de  mil.  ted*  PariC  con.  38.  i^.  4*. 

By  the  fame  Law,  (i.  e.)  the  Civil  Law,  if  the  Teftator, 
indead  of  chuiing  and  naming  ah  Executor,  had  in  his  Will 
direiSled,  thai  fuch  a  Pcrfon  fhould  be  his  Executor  whom 
T.S.  Jliould  namey  this  would  have  no  effeft,  bccaufc  it 
would  want  that  whith  is.  effentiaj  to  a  Will,  (vix.)  that 
it  fhould  be  the  proper  Will  of  the  Teftator  himfelf ;.  and  it 
would  be  contrary  to  Equity,  that  the  Choice  of  an  Execu- 
tor fhould  depend  on  any  other  Perfon  than  he  who  hath 
Right  to  difpofe  his  Eftate,^becaufc  the  Teftator  might  be 
deceived  in  the  Perfon ;  and  bcfides,  he  who  is  thus  cbofeu 
would  be  mgre  obliged  to  him  than  to  the  Teftator  himfelf, 
who  had  the  Right  to  name  him. 

Furthermore,  by  Force  of  tbefe  Words,  of  our  WiUy  the 
(35)  Teftament  being  termed  a  Sentence y  differeth  from  thofe 
other  Sentences  which  are  not  of  Will :  That  is  to  fay,  from 
that  Sentence  which  is  the  Saying  of  fomc  grave  Man;  for 

'l!!-u\^Al%.  "^  ^'  *^*^  ^^  "^^  ^  Sentence  of  Will,  but  of  Rcafun  r :  And  from 
*  Paul.dccaftr.&Lan-  the  Sentence  of  a  Jutlge ;  for  that  is  not  a  Sentence  of  Will, 
c«4.  dec.  ind.  L.  j.  debut  of  Jufiicc  s.  And  howfoever  the  Teftator  may  declare 
''fn'teft.imcntis  flat. ^'^^  Scntcrtcc',  that  IS  to  fav,  his  Tcfiaocr.t,  as  he  uill  tj 

pro.  ratione  voluntas."'  ,^ 

Maniic.  de  coajtft.  ult.  vol.  1.6.  tit   14.  n.s.         .  Yet 
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Yet  the  Judge  may  not  pronounce  his  Sentence  as  he  will  "^  "  inftit.  tit.  de  oflSc. 
but  he  muft  judce  according  to  that  which  is  alledged  and  J^l^*  \^iP''.*'*^'\, 
prorcd  ^,  (although  pcradventure  as  a  private  Man  he  know  ta«.  ff.  de  oflSc,  prxfi- 
iht  fame  to  be  untrue,)  faving  in  certain-  Cafes  y,  whi^,  dis. 
bccaufe  they  are  impertinent  to  this  Difcourfc,  arc  not  here  T^i^JjJ*^q*^V^u^^^ 
to  be  handled.  intcrp.  Corif. l.  3.  Mif- 

^      •  *  eel.  zo.  Covttr.  lib.  i. 

rar.  reTolut.  c  i.  Gentil.  Difputat.  vj.  ^  generaliter  Legiitas  ia  d.  L«  IlUcitu^.  &  Caaoniftas  in c*  j.  de 
ofBc.  ord.  cxiT,  y  ' 

m 

f 

It  followcth  in  the  Definition,  touching  that  which  we  would 
have  done  after  our  Death.  By  which  Words  a  Teitasnent 
diflercth  from  all  other  Sentences  proceeding  from  our  Will,  , 

and  from  whatfoever  Actions  which  take  their  Effefl  in  the 
Life-time  of  the  Teftator  ^..    For  (36)  ^  Teftament  refp^- 
cth  that  which  is  to  be  performed'  after  the  Death  of  the  I  ^.*^V  ^V*^*  ^"  ^' 
Tcflator:  And  therefore  fo  long  as  he  livcth,  the  Tefla-cng.  in'^t!  ae  tefbu 
ment  is  of  no  Force ;  but  doth  take  his  ftrength  and  is  con-  oi-din.  iniut.   Covar. 
finned  by  the  Tcftator's  Death  ^     By  thefe  Words  alfo  we  *^  ^M^*  ^^  ^^^^-  *^^^'- 
may  coiled  the  material  and  the  final  Caufe  of  every  Tefta-  *  l.  4I  de  Adim.  icp 
ment.    Which  [f  12]  Thing,  becaufc  I  have  more  amply  ^-c*  Mattha.  de  ce^ 
iolarged  hereafter,  let  this  fuffice,  which  hath  been  fpokcn,^^^*  "^^'  *^^'* 
for  aiTaftc  only  of  fuch  Fruit  as  grow  in  this  Garden.  [     t  IJ     ] 

§.  lY.  The  DefinitiQn  of  a  Uft  Will. 

1.  What  a  Laft  WilUs. 

2.  Wherein  the  Definition  of  aLaJl  Will  doth  agree  or  differ^ 
wiih  or  from  the  Dtjinition  of  a  TeflamenU 

3.  Of  the  Difference  betwixt  thefe  Two  Words  ^  La  wf u  1  and  Jnft. 

4.  Of  the  Difference  betwixt  thefe  Two  Words,  Difpofition 
and  Sent^ce- 

ALaft  Will  is  thus  defined;  (})  Uhimavphintasefl  legit  imd 
diffofiiio  de  eo  quod  quis  fofl  ^mortem  fieri  velit  b.     A  Laft 
Will  is  a  lawful  Difponng  of  that  which  any  would  have*  Francif.Mantica.de. 
done  after  Death.    This  (a)  Definitiqn  .differeth  not  from  ^f;;^J^^^"J'8^^^^^ 
the  Definition  of  a  Teftament,  faving  in  Two  Words,  that  is 
to  fay,  inftead  of  jujla  fententiay  juift  Sentence,  which  is  in 
the  Definition  of  a  Tellament,  here   is  hgitima  diffnfttiOy  a 
lawful  Difpofing  ^*     Now  if  we  fhall  confidcr  the  DiHerence 
betwixt  thefe  Word§,  j^fO'  fententia,  ai>d  legitima  dif-pofitioy  «  Supr.  f.  2.  &S'3* 
then  Ihall  we  underftand   the  full  Difference  betwixt  a  Laft 
Will  and  a  Te'ftament,  (either  being  underfiood  according 
to  this  Definition :)  For  in  the  reft  both  the  Definitions  do 
*grcc;,and  that  which  hath  been/  or  inay  be  faid  of  the 
one,  may  alfo  be  verified  of  the  other.  ^ 

Lawful  (3)  and  jufl  do  thus  differ :  This  Word  Lawful 
hath  not  all  the  Significations  which  be  included  in  <he 
yfotdjufl.     For  albeit  by  this  Word  Lawful ,  is  excluded  < 

whatfoever  is  wicked,  or  whatfoever  is  contrary  to  Juftice, 
Piety,  or  Equity,  or  contrary  to  good  and  wholefome  Man- 
ners, as  well  by  the  Word  Jufl  d  :  And  although  the  Word  '*  Spiegel.  Lexic  verb. 
Lawjvl  may  alfo  fignify  folemn,  or  furnifhed  with  fuch  due  ^Sitimum. 
Rites  w  Law  requircth  ^  as  well  as  tlic  Word  Jujl  doth  :  ^^9^;^  fcaf^fc^re 

Albeit  jud.  cxtr. 
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» L.  CertQ.  J-  uJt-  de  Albeit  alfo  that  the  Word  Lawfid  in  fome  Senfe  dd  fisnifv 

ijiima'^afuud;''*     P<='-f<=^  ''  ^*»«  »*<>  f^X.  »"5  **n"ns  »"y  Thing  which  tUe 

*  Supra  $.3.0.9.       Tefta tor  me^iit  to  Utter  g  ;  \ct  u  doth  not  fignify  perfect  in 

*  Mantic.  de  conjeft.  fu^h  ^n  exccUcnt  or  fpecial  Senfc  as  doth  the  Word  Juft 
«lt.  vol.  1. 1.  ut.  4.  n.  ^^^^  j^  ^^  f^^^  j^^^j^g  j.^^jj  PcrfcaioB  lis  is  icqaifiie  for 

Forin  of  a  Teftament,  and  is  proper  thctcun^o  j  namely,  the 
.     Appointing  of  an  Executor,  by  the  which  Form  a  TeAament 
^Suinra  §.  J.  a.  19.      dilFereth  from  Laft  Wills,  of  what  Kind  focver  they  be  «. 

This  Word  (4)  Difpojiilo  is  fometimes  taken  for  a  Quality 

of  the  Mind,  or  unperfe6t  Habit,  that  is  to  fay,  an  Incli- 

»  Jo.   Cafus   Oxon.  nation  or  Affc6tion  >^.     In  this  Place  it  doth  fignify  an  Ad 

tr«ciat.diaiea.ij.part.  proceeding  from  a  firm  Purpofc  or  Refolution  a,  like  as  the 

^  M;intV%  de  conjcA.  Word  Scnfcncc  in  the  former  Definition  "^.  And  albeit  this 
lit.  vaJ.  lib.  I.  tit.  4*  Word  Sentence  feems  to  infmuate  a  greater  Heed,  or  a  more 
^"  Supra  §.  3.  n.  40.     difcreet  jConfideration  to  be  taken  in  the  Difpofing  that  we 

would  have  done  after  our  Death,  than  the  Nature  of  thi« 
Word  Difpoftiion  doth  inforce:  Yet  no  Laft  Will  is  of  any 
forctjine  animo  diffonendf,  no  more  than  is  the  TeAameat 
»  Vide  infra  pirt.  I.  fine  animo  tejlandt  "- 

[    +  13    ]     tt  133      §•  V.  Th^  Definition  of  ^  Codicil, 

I .  This  TJ^ord  Codicil fignijieth  a  littU  Booh         '       * 
^  *l.  A  Codicil  rightly  de/inid> 

3.  How  the  Definition  of  a  Codicil  doth  agree  with  tht  Depni-^ 
tion  of  a  Tejlamenti  or  differ  from  ii* 

4.  The  SigniJicatiQn  of  the  fVo7d  Juft  in  this  Definition  of  a 
Codicil. 

5.  A  Tejlam^nt  f  J  called  a  great  Will^  and  a  Codicil  a  littla 
Will. 

6.  Of  the  Invention  of  Codicils • 

7.  Codicils  may  be  made  in  WriUng^  or  without  Writing* 

8.  Codicils  may  he  made,  either  by  him  who  hath  made^  a  Ttf-^ 
lament^  or  who  dieth  Intejldte. 

^.   Who  mufl  fay  the  Legacies  given  in  a  Codicil  hy  him  %oh^ 

dieth  Inteflate. 
10.  Codicils  be  refuted  Part  of  the  Teflament,  whither  they  ba 

made  aftety  or  before  the  Tefiament. 
J  I.  Codicils  and  Tsflaments  do  agre^  in  the  efficient  Caufe  y 

but  they  have  contrary  Effe^s^ 

•  Codicltlosa  Coiice.  f^ODICILLUSy  a  Codicil,  is  a  Diminutive  of  Codex  ^y  a 

f^uLJ'fi^uld?^^  *^^^-     ^^^  ^^  ^^"  (^)  ^^^^    Corffci/,    being   rather 

ur^x  fi^lficT^coStexI  Latin  than  EngUfhy  doth  fignify  a  little  Book  or  Writing  b. 
turn   tabuiartt*    quae  xhc  ReafoH  whcrcforc  It  is  fo  callcdji  doth  ftraightwar^ 

prikiv  temiwribus  ap-  j^p^^r. 

Lcndara.   tametfi  loco  --         ^  -        ,  ,  «.      .       . 

taouiarum  pirgameni  &  charts  commodtor  faccrtTmt  oAn.  Ol4en.  de  iWo.  daff.  qmat.  m  princ^ 
Spiegel.  Lexic.  verb.  Codi(4l.  **  Oloff.  in  Rub,  inft.  de  codicil. 

•  Sic  enim  a  pierifque  A  Codkil  IS  divcrflv  defined  of  divers.  In  my  opinion  {%y 
definituF.  ut  r,t  ultima  j^  jj  lightly  defined  after  this  Manner  c  :  Codicillus  efl  volun^ 

voluntas  miQus  loien-  o       /  ^  *        #^«;-. 

Mii  abfque  heredii  in-  /*"* 

•ftiiutionc.  Chiwdefini-  .     -   j    ., 

tiovix  arrldct,  ui  qua  vxx  intMgam  qui  dlffcrat  codiciuus  a  legato,  quimi  &  jftud  Aridealur  voiuiita» 
ttltima  abfque  haercdi*  isftttuHone.  nee  raagii  folcnnis,  Dec  minus  perfeA*,  qoamtft  codicUlo*.  Pa\t- 

lu4  d«  giftt»  ia  I^  j-  <ic  t«0«  ff-  Coyar.  in  Rub-  d^  u ft.  cjt.  par.  j.  n-  3- 
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Utisttofira  jujl4^fenientiu  ie  to  quoi  quis  foft  mortem  fuamferi 

xiiit^4ibf^  £:recutoris  confiitutioMe  <     A  Codicil  is   a  juft  **  Mantic.de  conjeft. 

Seaience  of  our  Will,  touching  that  which  any  would  havt;  "*"•  ^''^-  ^'^'  ''  ^'^  ^ 

done  after  their  Death,  without  the  Appointing  of  an  Ex- 

^utor.     \Vhich  Definition  (3)  doth  agree  almoft  Word  for 

Word  wkh  the  Definition  of  a  Tcflamcnt :  Saving  that  fome 

\Vord«  are  hferc  exprefled  which  axe  omitted  «,  ahfqm  Execu-  •  Supra  5.  %. 

kit  is  cimjlituiionty  without  the.Appointm^ntof  an  Executor. 

By  Force  of  which  Words  the  Codicil  is  made  to  differ  from 

sTei^ameBt:  ForaTefiament  can  no  more  confiil  or  be 

without  an  Executor,  than  a  Codicil  can  admit  an  Executor^. '  intclljfejdireao,nain 

By  the(4)fam^  Words  alfo  is  reftrained  that  fpecial  Signifi-  comrofffiu^  h2re(Ut»» 

ciiion  of  the  Word  Ji{/iy  which  in  the  Definition  of  a  Tef-  cod.iciUis  jure  rciin-  ' 

ument  importeth  that  fmgular  Perfeflion  and  proper  Form  ^^^V  c<xi"^T^AdS 

whereby  aTei^amentdiffer^th  from  all  other  Kinds  of  WillsS.  vafquedc  fuccelC  cre- 

For  here  this  Word  Juft  is  not  only  deftitute  of  that  peculiar  at.  lib.  3.  J.  as-  UU 

Senfe;  but  it  doth  not  fo  much  as  fignify  folemn,  or  fur-  !?^!J??„f*i^'^^iPr** 

nilhed  with   tcftamentary  Rites  or  rormalities  «.     For  a  Limitat.  oraata. 

Codicil  is  an  unfolemn  Laft  WilP.     So  that  by  the  Word  «  De  qua  fupra  J.$.n. 

Jufi  in  this  Definitipn  is  excluded  that  which  is  unlawful,  i^'jvfinfiM,  Inftit.  de 

•od  that  PerfcSion  only  included  which  may  ftand  with  the  codiciU 

Nature  of  a  Codicil  k.     Whereupon  (5)  the  Writers  con- *  Gra^Thcfaur.  com. 

ferring  a  Teftament  and  a  Codicil  together,  and  [f  14]  per-  k^^^  cujiw^'vocaTuU 

•civing  the  Odds  betwixif  the  one  and  the  other,  they  call  fignificatione,  fupra  §. 

a  Teftament  a  great  Will,  and  a  Codicil  a  little  Will  1.     A  4-  "a.  3. 

Codicil  by  Intendment  of  Law',  is  either  to  alter,  add.  Or      L     *'  ^4     J 

fobftiaa  fomething  from  the  Will ;  and  whereTer  it  is  added  K«t'S'^^iUnftin 

to  a  Teftament,  and  the  Teftator  declares  it  fhall  be  in  sichard.  in  Jiub.  dc 

Force ;  in  fuch  Cafe,  if  the  Will  happens  ta  be  void  for 

irant  of  thofc  Solemnities  required  by  Law,  yet  it  Ihall  be 

good  as  a  Codicil,  and  be  obferved  by  the  Adminiftrator ; 

it  is  true.  Executors  cannot  regularly  be  appointed  in  a  Codi- 

ct/,  but  yet  they  may  be  fubftituted  according  to  the  Will 

of  the  Teftator,  and  the  Codicil  is  ftill  good.* 

That  it  alters  a  W^ill,  appears  in  the  following  Cafe, 
(u2,)  The  Teftator  being  feifcd  in  Fee,,  the  Lands  to  his 
Vifc  dum  fola,  t^c.  and  after  the  Determination  of  that 
Hate,  th^n  to  his  and  her  Heirs,  paying  to  hiS  Wife  26  /-  * 
pr  Annum  daring  her  Life,  and  charged  other  Lands  of 
which  he  was  fcifed  in  Fee  to  pay  annuities  to  younger  Chil- 
dren, and  with  1000/.  to  be  paid  .to  his  Daughter;  after- 
wards by  a  Codicil  he  devifed  all  his  Lands  to  Truftces,  and 
their  Heirs,  to  the  Ufc  of  his  eldeft  Son  and  his  Heirs,  for 
fo  long  Time  as  he  or  they  fhould  fufFer  the  Wife  and  Chil- 
dren quietly  to  enjoy  the  Annuities  and  Legacy ;  and  if  he 
Aould  interrupt  them,  then  he  devifed  afi  his  Feo4imple 
Lands  to  his  Wife,  and  to  his  Two  younger  Sons, and  their 
Hciis;  adjudged,  ttat  this  Devife  to  his  eldeft  Son  by  thia 
Codicil  WAS  good,  and  that  he  had  it  not  by  Defcent  but  by 
Parchafe,  becaufc  the  firft  Part  of  his  Will  was  cerrcAcd 
fc)r  the  Codicil.    Mvor  726.  Dighy'^  Cafc. 

So  where  the  Teftator  devifed  all  his  real  and  perfonal 
Eftatc  to  his  Executors^  and  their*  Heirs^  in  Truft,  to  pay 

hi& 
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jhis  Debts  and  Legacies,  (^viz.)  1800  A  Legacy  to  one 
JVinteVy  the  like  Sum  to  one  Bamffield,  and  2500/.  to  one 
JVarr^  and  feveral  other  Legacies ;  and  having  7500/..  iu 
his  Clofet,  he  by  a  Codicil  declared  his  Mind  to  be,  that  the 
Money  in  his  Clofet  ftiould  be  difpofed  by  Anne  Roger Sy 
>  among  fuch  poor  People,,  and  i^;!  fuch  Manner  as  he  had 

direiledher;  and  the  Legatees  having  received  their  feveral 
Legacies  out  of  the  Money  in  the  Clofet,  it  was  decreed 
they  fhould  repay  it,  and  that  the  fame  fhould  be  applied 
according  to  the  lJire6libn  and  Intention  in  the  Codicil. 
RfP*  of  Cafes  in  Cliancer^^  fol.  460. 

When  (6)  Codicils  were  firft  invented,  they  were  ufed  very 
«  Nempe  ut  con^-  fparfegly  i",  that  is  to  fay,  inftead  of  a  Teftament,  when 
fuitViim^codiciUorum  ^^^  Tei^ator  had  not  Opportunity  to  make  a  Tcftament,  by 
ufus.  Olden,  ubi  fu-  Reafon  of  the  manifold  Solemnities  thereof  °  ;  which  were 
"^il  Codi  ill  «  omitted  in  a  Codicil  o  :  Or  elfe  as  Additions  to  the  Tcfta- 

codiciiii.  ff.  de  codicil'  i^cntmade,  when  as  any  Thing  was  omitted  in  fuch  a  Tef- 
inftit. cod.tit.inprin.  tament,  which  the  Teftator  would  add;  or  fomething  put 
•§.  Ult.inftit.de cod.  J n    wliiich  the  TeftatoT,  upon  better  Advice,  would  detraci. 

i»  L.  conbciuntur  m  xxr, -l    t^  i.ri-r*^  ^^  j  1^ 

prin.  de  jure  codicil.  VVnich  Jimendation  of  theTeltament  was  always  done  by 
Cujacius  in  tit.  de  co^  Way  of  Codicil  P.  Arid  this  was  that*  Reafon  (whereof  1 
^^^'  ^-  fpoke  before)  wherefore  this  Kind  of  Laft  Will  was  termed 

a  Codicil ;  that  is  to  fay,  a  little  Book  or  a  little  Writing. 
Concerning  (7)  the  divers  Kinds  of  Codicils,  although  it 
<  Vafque  de  fucccf.  ^  denied  by  fome,  that  there  be  Two  Kinds  of  Codicils  as 
crca.  1.  s-  §•  35»  d«  «/•  there  is  of  Teflaments,  viz.  'written  and  nuncupative^:  Yet 
^"f'  ^i^*'**^'  ^*'™*  it  is  granted  of  the  more  Part,  that  a  Codicil  may  be  made 
%ti^tl'itco.  "tl^*^'^  ''^  Writing  or  without  Writing  r. 

dicil.   C    Mitifing.  in 

Jlub.  de  codicil.  Inftit.  Wcfcnb.  in  tit.  de  jure  codicil,  quamvis  abufivc  dici  codicUlos  oporteat  coa- 

ditos  fine  fcriptii,  quum  codicillus  fit  parvula  fcriptura. 

■ 

[     "'"IS     ]-        Ct  ^S]  Moreover  it  fs  granted  of  all,  that  a'(8)  Codicil  may 
,   ■  L.  conficiuntur  in  be  made  either  by  him  which  dicth  Inteflate,  or  by   him 

cul^f  non.'^ta^t^"  ^^^^^  ^^^^^^  ^^''^^^  *  TeJlamcnt  s.  .    ^  ^ 

Inilit.' dc  codicU.      *      If  the  (9)  Codicil  be  made  by  that  Perf on  which   dieth 

Inteftate,  the  Legacies  therein  given  muft  be  paid  by  him  that 
fhall  haVe  the  Adminiflration  of  the  Goods  of  the  Deceafed, 
'od*  ^1*  «^*^^^^*  ^*^^^  if  he  were  Executor  i.  Infomnch  that  if  t!ie  Codicil 
infthVde  codi.*Brook  were  made  long  beforcihe  Death  of  the  Party  now  dcccafed, 
Abrid.  tit.  Dfvifc,  n.  who  after  the  Making  of  the  Codicil  did  beget  a  Child,;  to 
2^'  whom  the  Adminiflration  of  the  Goods  is  committed,  (whe- 

ther  he  were  born  during  his   Father's  Life,  or  after  his 
Father's  Death  ;)  he  fhall  be  charged  with  the  Payment  of 
.    the  Legacies,  as  if  he  had  been  born  when  the  Codicil  was' 
""  ;  ^•.^-  t'^A^^^^  V  made  ". 

fi  quis.  §.  fed  etfi.  L*  - 

gravi.  L.  is  qu.  ff.  de  * 

jure  codicil.    Minfing.  In  D.  J.  non  tantnm  Jaf.Sichard.  &  alii  in  L.  j.  C.  de  codicillis* 

If  the  (10)  Codicil  be  made  by  him  which  hath"  a  Tcfta- 
*  L.  conficiuntur.  ff.  ment :  then  whether  the  fame  were  mad^  before  or  after  the 
de  codicil,  de  Cod.  Teftament  ^t,  it  is  reputed  for  Part  and  Parcel  of  the  Tef- 
ciyii^irJf^lub^'j^^^^^  and  is  to  be  performed  at  wcir as  the  Teftament: 

2}.  in  prin.  ^  Unlefa 
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Unlefj  being  made  before  th^  Tefiament,  it,  appears  to  be 
rcroked  in  the  Teftameut,  or  be  contrary  to  that  which  is 
contained  in  the  Tcftamcnt  «.  It^^tii^^nium. 

And  where  there  is  a  Tcftament,  the  Executor  is  bound  inftltTdc  codicil  "^""* 
by  the  Civil  Law  to  execute  the  Dif portions  of  the  Codicils ; 
btti  where  there  is  no  Tcftament,  then  the  Heir  at  Law  or 
next  of  Kin  is  to  do  it  in  the  fame  Manner  as  an  Executor, 
vhois  inftituted  by  a  Tcftament •     %f)om.  140- 

Codicils  (f  1)  and  Teftaments  do  both  agree  in  the  efficient 
Ciofe,  (as  they  do  in  divers  other  Things  *  :)  Yet  neverthe-  .  Roland.  B.  non  de 
Idsihcy  have  many  contrary  EffeSs  *>.  They  agree  in  the  arte  Notari,  uH  refer  t 
dkicnt  Caufe,  becaufe  every  Perfon  which  may  make  a  ven't^codi^aiST  cum 
Tcftament,  may  alfo  make  a  Codicil ;  and  Vhofoever  can-  tefUmento,  part.  a.  c 
not  make  a  Tcftament,  the  fame  Perfon  cannot  make  a  8.  fbi.  561. 

Codicil  c.  *  In  lib.  qtiem  appel- 

lant, Flores  ultima  rum 
voluntatun,  06I0  nu- 

Ktaatur  dilFerentiat  inter  codicillos  Se  teftamenu,  quanim  umea  pars  maxima  jam  cil  extinAa. 

*  Bar.  &  alii  in  L.  a.  de  leg.  i.  j.  GraiT.  Thefaur.  com.  op.  $.  codicil*  a*  %•  qui  affirmat  hoc  pioccdeiu 

Bon  iblum  probibente  jare»  fed  etiam  prohibeatie  ilatuto  teltar. 


They  have  divers  contrary  EffeSs.    For  lirft,  whereas  no 
Uaa  can  die  with  Two  Teftaments,  (becaufe  the  latter  doth 
always  infringe  the  former  ^ :)  Yet  a  Man  may  die  with  di-  ^  §•  pofterior.  inftit 
Tcis  Codicils,  and  the  latter  doth  not  hinder  the  former,  fo  ^^^  »od.tefta,iDfir. 
long  as  they  be  not  contrary  «-     Another  contrary  Effeft  is  *  l.  cum  proponat.  c. 
this :  If  Two  Teftaments  be  found,  and  it  doth  not  appear  ^  codicil, 
which  was  the  former  or  latter,  both  Teftaments  arc  void  *". '  ^«  uitim.  U  ibi  dp. 
But  if  Two  Codicils  be  found,  and  it  cannot  be  known  JJu^^^'  divi  Adria. 
which  was  firft  or  laft,  and  one  and  the  fame  Thing  b  given 
to  one  Perfon  in  one  Codicil,  and  to  another  Perfou  in  an- 
bthcr  Codicil;  the  Codicils  arc  not  void,  l)ut  the  Pcrfons 
hetdn  named  e(\xght  to  divide  that  Thing  betwixt  them  8.     L°L^p*pS,«G?.r. 

Tbelaur*  cohi*  op>  >  §. 
codicillusi  ubi  atteiUtur  banc  op.  efle  com. 

TheTeftator  made  his  Will,  and  T.  5.  his  Executor; 
afterwards  by  a  Codicil  he  declared,  that  his  Will  was,  that 
£•£.  Ihould  have  the  Bond  in  which  he  was  bound  to  pay 
20/.  to  the  Teftator,  and  died,  T.  S.  proved  the  Will  but 
not  the  Codicil ;  thereujpon\R.  R.  exhibited  a  Bill  in  Chan- 
cery againft  him  to  compel  him  to  prove  it ;  but  adjudged, 
^at  no  Relief  could  be  had  in  Equity  till  the  Codicil  was 
[ti6]  proved,  and  that  muft  be,  in  the  Spiritual  Court;  [  1^16'] 
uid  that  when  it  was  proved  anid  made .  Par^  of  the  Will, 
then  it  would  be  proper  to  be  relieved  againft  this-Bond. 
&nfcj96.     Took  ytrtm  Fitar-^ohn. 

The  Hufl>and  made  hb  Will  and  his  Wife  Executrix^  and 
^  fome  Legacies,  he  dcvifcd  ;the  refiduary  Part  of  his 
ttote  to  her,  who  afterwards  died  in  his  Life-time  ;  then 
he  made  a  nuncupative  Codicil,  and  gai^e  to  Oeorge  Rohinfoft 
*  that Jie  bad  given  to  his  Wife,  and  died;  adjudged,  that 
^  nuncupative  Codicil  was  good  notwithftanding  the  Sta«  ' 
««c  of  Frauds ; ,  for  the  Wife  dying  before  the  Tcftator,  the 

VoL.L^  D  Devife 
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I)cyifc  of  the  Rejiduum  to  her  wis  void,  and  by  Confcqucnce 
there  vas  no  Will  as  to  that  Part,  therefore  the  nuncurative 
Codicil  \^a.s  quaji  a.  Will  for fo  much,  and  was  no  Alteratinn 
of  the  Will  in  refpeft  to  that,  becaufe  there  was  no  fuch 
W'ill,  its  Operation  being  dclhoyed.     Raynu  334. 

So  where  the  Teftator  made  his.Will,'  and  dcvifed  fe\eral 

Legacies,^  and  then  %  Legacy  of  50  /.  to  Z).  B.  hy  Fraud  or 

.  Fotce^  this  laft  Legacy  is  void,  and  thcrefoie  the  Teftator  by 

his  Codicil  may  derife  it  to  another,  for  'tis  an  crginaf  Will 

as  to  that  50  /.     Raym,  335. 

TheTeftator  made  a  Will  and  liis  Brother  Executor  there- 
of, to  whoni  he  devifed  all  his  real  and  perfonal  EPaic; 
afterwarda  he  married,  and  by  a  Codicil  made  his  Wife  Ex- 
ecutrix ;  now,  tho'  the  perfonal  Eft  ate  was  exprcfly  devifed 
to  th«  Brother,  and  not  to  him  as  Executor  only,  yet  it  "uas 
decreed  for  the  Executrix,     i  Vern,  23. 

The  Teftator  by  his  Will  devifed  1000/.  to  his  Wife  ii\ 
fall  Satisfaflion  of  her  Dower,  £s?r..and  about  Five  Years 
afterkvards  .by  a  Codicil  written  by  himfelf  in  thefc  Words, 
(viz.)  Whereas  there  is  looo  1.  given  to  my  Wife  by  my  H'^ill^ 
I  now  give  1600  1-  and  what  ti'as'  in  my  former  Will  to  my 
tf  ife^  and  that  his  former  Will  JlioiMJland  in  Force  noizuith'- 
Jlanding  this  Codicil i  decreed,  that  fhe  fhould  have  both 
thefe  Sjums-     Ref.  of  Cafes  in  Chancery y  foU  290. 

The  Teftatrix  devifed  a  Jevel  to  her  Ged-daughter,  vrifli- 

ing  her  all  Happinefs,  and   500  /.  afterwards  by  a   Codicil 

fhe  devifed' to  the  fame  Perfon  500  /.  in  Silver ;  in  this  Cafe 

It  was  decreed,  that  fhe  fhould  ha^ve  both  thefe  Sums-    IbiJ. 

fol^c^^.  .  ..      .* 

The  Teftatrix  by  her  Will  inter  alia  gave  to  her  Nieces 
A.  -B.  and  C.  pecuniary  Legacies,  liz.  to  A»  and  -B.  200  L 
a-piecc,  and  to  her  Niece  C.  400  A  She  afterwards  by  a 
Codicil  bequeathed  to  her  faid  three  Nieces  A.B*  and  C.  50  /. 
a  Year,  for  their  Lives.  Held,  that  the  Annuities  by  the 
Codicil,  though  given  to  the  fame  Perfons  that  were  pecuni- 
ary Legatees  by  the  Will,  and  though  of  greater  Value,  yet 
iliould  not  be  taken  to  be  a  SatisfaSion  for  the  pecuniary 
Legi^cies  by  the  Will  •  becaufe  the  Annuities  are  not  ejufdctn 
^enerisy  and  the  Annuitants  might  die  the- next  Day  after  the 
Death  of  the  Teftatrix^  and  confequcntly  the  latter  Gifts, 
inftead  of  being  "a  Bounty,  might  be  a  Prejudice,  if  taken 
to  be  in  Satisfaction  of  the  Legacies  by  ihc  Will.  Ma/lrrs 
V.  Maflersy  i  Williams  4I1. 

Finally  it  is  to  be  noted,  that  tl^ere  be  divers  Words  which 
are  common,  or  indifferent  either  to  make  a  Codicil  or  a 
**  inf*par^e4^  §.  S-  Teftament.  In  which  Cafe,  whether  the  Judge  is  to  pro- 
nounce for  a  Codicil  or  a  Tcftament,  is  hereafter  di£cufled  h^ 
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§.  VL  The  Defiaition  of  a  Legacy, 

l.  What  is  a  Legacy. 

'I.  Four  Things  to  be  conftdered  in  this  Definition* 

x.^K-v.ry  Legacy  -proceedeth  of  the  Liberality  of  the  Tejlator, 

4.  Hczv  a  Legacy  di^reth  from  a  Gift  in  regard  cf  Deaths 

or  irom  ether  6i;ts. 
J.  Not  lawful  for  the  Lfgatary  to  take  his  Legacy  by  his  own 

felt  Authority. 

6.  Legacies  fayable^  as  zcell  by  the  Adminiflrator  as  by  the  -Ejr- 
(cator, 

7.  Divert  Kinds  of  Legacies  in  Times  faf}. 

8.  The  Lifinfiion  of  Legacies  confounded, 
j|.  Who  may  give  and  receive  Legacies ,  and  how  Legacies  may 

he  difpofedy  and  of  good  Legacies.  * 

■r  ,       /    1.        -r  J   y  *  *  Terms  of  Law.  v«rii^ 

L^acy  (omerwije  termed  by  our  common  Lawyers  a  Devife. 

Devife^)  is  a  Gift  left  by  the  Deceafed,  to  be  paid  or  *  §.  j.  Inftit.  de  Icjji. 

performed  by  the  Executor  or  Adminiftratorb.     There  be  J^^^Jl^J^*^?^^^^^ 

ether  Definitions  of  a  Legacy,  which  I  omit,  becaufe  this  UaS  Fiorentini,  Siam 

cue  isfufficient  *^f     Wh,ereiii  (2)  Four  Things  efpecially  are  Modcftini,  aliam  Juf- 

'♦A}w»nrt#frl  tiniani,  quarum  nulla 

toOcnOtca.  ^  eft  quamunusaut  alter 

non  tcntavit  evcrtere : . 
[kJfrnftraquidem  fudarunt  omnes:  quippc  quorum  fraiftis  argumentis  nulUm  harum  jion  per  fc 
i^m,  le^timfquetralicam,  darifllme  olleQdit  D.  Qentiiis  Oxonienf-  hodie  Legiftahun  decua,  lib«^* 
Wkw-iEpiftol.  c.  I4»  15,  x6.  .      ^  '       ' 

Firft,  In  that  it  is  called  a  Gift,  it  argueth  that  it  (3)  pro*' 
cttdcth  of  the  mere  Liberality  and  free  Good  Will  of  the 
ini  Man ;  and  confequently,  that  he  is  not  of  Neceflity 
tied  thereunto  ^.  ^  Minfing.  in  d.  tit.  d^ 

Secondly,  In  that   it   is  left,  it  (4)  differeth  frpm  other  ^'^'' '^^''- »•  J- 
Gifts;  not  only  thofe  which  are  called  Deeds  of  Gift,  exe- 
catedittthc  Life-time  of  the  Donor;  but  alfo  from  thofe 
Giu  which  be  made  in  Confideraiion  of  Death ,  wherein  the    • 
Tk'ngs  given  are  delivered  by  the  Teftator  in  his  Life-time, 
ti)  become  their  own  to  whom  they  arc  delivered,  in  cafe 
liiC  Tcftttor  die  «.     For  Legacies  are  not  delivered  by  the  •  g.  j.  inait.  dc  D«- 
Te/btor,  but  arc  to  be  paid  by  his  Executor,  or  Admini-  nat. 

feitor K  '  '        *U]  Chorum  lega. AT. 

And  Thirdly,  Becaufe  the  Legacy  is  to  be  faid  by  the  Ex-  -a.  cV  ibi  DD.  Perl 
tcfUor  or  Jdminijlraior,  (as  appeareth  by  the  Definition)  it  is  Wns  tit.  tcfta.c  7.  foU 
;i»red,  (5)  that  it   is  not  lawful  for  the  Legatary  to  take  his  ^'^ 
lency  by  his  own  fole  Authority  S.     (Only  the  Executor  \  ^\  J"  non  dubium. 

«      ri-  A    .u     •.         .      .    \i      n       J         A  n\     ..  il     r  &  Sichar. ibid- n.  a- D,, 

mr  of  his  own  Authority  enter  to  the  Goods  and  L  natteb  01  cdfens    Apbiogie  of 
tie  Deceafed  ^.)     Otheiwife,  if  the  Legatary  prefume  to  ht  Ecx:lcfiiftiaa  Proceed* 
the  own  Carver,  and  do  enter  to  the  Poifeffion  of  theThing  i°f\^"  ^g  V  &   i- 
bequeathed,  without  Delivery  orConfent  of  the  Executor,  he      ^  ^      ^' 
thereby  lofeth -his  Legacy »-:  Except  in  certain  Cafes*  where-  *  ^.L  non  dubium  c, 
ofheieafterk,  k'l^M  part  -.  §   u. 

Fourthly,  In  that  here  }s  Mention  as  wcU  of  the  Admini-  in  fine.       ■  * 
firator  as  of  the  Executor,  the  Meaning  is,  that  (6)  not  only 
Aofe  Legacies  are  due,  which  2ije  left  in  a  Teftamcnt  where-^ 
JD  i^  appointed  aa  Executqr,  and  where  the  Party  doth  not 

dio 
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die  Inteftatf ;  but  thofe  Legacies  alfo  whicli  are  left  in  a  Co- 
dicil or  Laft  Will,  wherein  no  Executor  is  appointed,  and 

i^'  '^irr^*^"*'  ^^^^'  ^^^^^  ^^^  ^^^y  ^^^^^  Intcftatc^ :  Which  Legacies  as  they  be 
r^    +  i8     1      due,fo  are  they  payable  in  bothCafcs;  in  the  [f  i8]  oneby  tl^ 
vi  k.A  J  «^      .i-.  Executor,  and  in  the  other  Cafe  by  the  Adminiftrator  ™.  Nay 
&  L  ab  inteftit.  if.  de  niore  than  this ;  if  any  Legacy  be  left  in  a  Teftament,  altho 
jure  codicil.  the  Executor  therein  named  cannot  be  Executor,  or  do  refufe 

theExecutorihip,  and  fo  the  Party  die  in  a  Manner  inteftate^ 

and  thereupon  Adminiftration  of  his  Goods  is  granted >  ac* 

«  Stat.  K.  8.  an.  %u  cording  to  the  Sututes  of  this  Realm  ^  :  In  this  Cafe  alfo, 

^'  S'  .by  the  Laws  and  Cuftoms  of  this  Realm,  the  Legacies  be 

•  Brook  Abridg.  tit.  due  and  payable  by  the  Adminiftrator  S  tho*  it  be  otherwifiP 
Tl  r9.*'*  '"^'  ^"'  t>y  the  Civil  Law  P.    . 

1*  L.  j.  in.  fitt.  de  16- 

mft.  teitxm.  L.  fldei  commif*  deLeg.  j*  imperator.  de  Leg.  2.  n*  GraflT.  Thefaur*  com*  op>  $•  lepi- 

t:im  q.  8.  .  .'      • 

X  '    In  ancient  Time  (7)  there  were  Four  feveral  Kinds  of 

*»§' fed  dim.  inftit.dc  Legacies:  Per  vindicaiionem  %  fer  damnaiionem^yf^finendi 
^^■'>*•  modum^f  fer  fraceftionem^^    Thai  is  to  fay,  iE>y  Challenge^ 

-:  Minfing.  in  d.  J.  fed  dminguilhed,  by  Occaiion  ot  ^  certain  Solemnity  or  FoTln- 
'*|™*  ality  of  Words  affigned  to  every  Kind  of  Legacy^;  with 

;.;■  con-femn^llone*":  ^cvcral  AaioDS  or  Remedies  afcrlbed  to  every  fuctf  Legacy, 
'  le.  ante  captionem.  for  the  Recovery  thereof*.  But  afterwards  the  (8)  Lav^ 
linfing.  in  d.  f  fed  being  more  favourable  to  dead  Men's  Wills,  ^hiS  pr$xi£b 
'^  Accipc  (ingniorum  Solemnity  of  \yorcls  was  taken  away,  and  liberty  granted 
ic-atorum  exempU.  i.  to  make  Bequefts  by  any  Manner  of  Words  y.  (Aselfewheri 
Titius  rem  iiiam  hai-  j^oj-e  fully  ^'.)    Whercfey  in  the  End  all  Legacies  became  oif 

i^eto.    %  Haercs   mens  j    I     r         -kt   ^  j  '^11     ^  ^i.''^       ^r     *       l  * 

iitnnas  efto  dare.  3  ^"^  *^d  ^"^  fame  Nature,  and  are  all  at  this  prelent  rctover- 
iiprci  mens  fmito  Ti-  able  by  like  A6lions'«.     Wl^icli  by  the  Civil  Lewis'  thrce^ 

r?'^ib7q'^c*hab^!^"''4;  ^^^^  ^'  ^'^^^^  "^*  ^^  ^^^  Executor  detain  the  Legacy,  or  do 
iivrcs  pnediumlliud  Aack  the  Performance  of  the  Teftator's  Will,'  the  Legatary 
iircccipito.  gioff.  ind.  muft  fue  the  Executor  in  the  Ecclcfiaftic'al  Court,  ror  the 
^  L^a/o  wdelicet  per  ^^^^  Legacy  fo  detained  or  not  fatisfiedc.  For  fartherCon- 
vindtcationcm  reiiao,  firmation  hereof,  i  havefet  down  verbatif»  that  which  I  find 
.\n\o  reaiis;  per  dam-  written  by  that  learned  aild  no  lefs  religious  Man,'  Podbr 
;uurn^"f«bLmr^ti:  ^  Cbferi,  (a3  I  take  it,)  in  that  worthy  Work,  intituled,  .ia 
iiondi  modo  reliAum,  Apology  for  Jundry  Proceedings  by  yurifdUiion  Ecdtfiafiic^ 
iouiegatariiautohta.  ^art  I.  cap.  3;  whofe  Words  are  tbefe:  Ah  Executor  may 

ksamm^per^pScrpX^^^  *^^^^  '°  *  Spiritual  Court  touching  hisTcftatort 
on<?m  aaione  faniii.  Goods;  njiz.  If  a  M^n  devife  or  bequeath  Corn  growing,  or 
^  urfi^''T&  llu^'^^d'^  Goods,  unto  one,  and  a  Stranger  will  not  fuficr  the  Execn- 
^>.'i>l^im!  *  *°  *  tor  to  perform  the  Teftament  J  fipr  this  Lirgacy  he  (hall  fue 
y  L.j.  c.  com.de  lega.  the  Stranger  in  a  Spiritual  Cowrt^.  But  if  a  Man  take  from 
^^:.  noftra.  inii;t.  de  ^i^^  Executor  Goods  bequeathed,  for  this  the  Executor  muf 
-  infra  part  4  §.  4?    ^fe  hls  A6iion  of  Trefpafs^  and  not  fue  in  the  Spiritual  Court 

*  r>.  5.  noftra.  xnOii.  For  Executory  cannot  fue  for  the  Goods' of  theix'Tefta tor  i 
:V'^*-.  ,.,      ,       •  '  "        .    r-.    ,        •  .  .  'aCoui 

•'Jure  civilf  t/es  aAiO-  .  -^^^w^aj 

n.a     Lrgatariis    com- 

)vrjre  dignof.iiu^  pcrronalem,  realem,  hypo^hecarUm.  Jnre  antem  qiio  not  titimiir>  quia  ^\ 
i  iTri),  qua  executor  ex  qi'iafi  coatraAateneitar*  etiatanum  vlf^en,  nullaciii  dubltatio.    Secanda  etia 
•*Ti  rem  Xief,a(tam  pericxquimui,  coiapetit  quidem  legaurio  prxmo  advcrrnsexecu^drem.  fca  admifii 
f  .-^^oreiD,  pro  re  tradenda;  ddndc  adepta  pofleflioot,  adverfua  qiiemlibct  poilefloreiii  concedii 
Hi  ho  tranrgrenionis-    Tertls  ?ero  ai^Ioiu,  qua  res  teftacoriglegataiiis  pfgiiOTkri  dicltnr  fuTpkor  ni 
l.:.n  in  hoc  rtt',no  locum eflT;  reUAuTnt        *  Traft.  de  fepub.  Anci  lib.  3.  c  9.  Brafl.  de'legib.  Ac  coni 
An^l.  likw  5.  c-  26.  lA  fin.  hrook  Abiidg.  lit.  De^ife,  n.  27.45.    Fltzherb.  Nat.  Br.s%-.  fol.  42-  &  50  i| 
b'.  de  conl'ultac^  in  priac.  Piowdeiv  in  caf  inter  htrem^r  &  YarJIej.    Terwj  if  Z^w,  verb.  DeT;r4 
>•  \  Cc  .fff  A^  $U^jf  4fF.:%h/*afii*:al  Pr0ceeH$nit  parte  prima,  o  3.  paj.  aj-    •  T.  4  H,  j  rcfcrentc  FJi; 
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)t  Court  Ecclefiaftical,  but  at  the  Common  Law  ^ .    Alfo  *  9ut  «  R.  }.  c  4 

Tenants  may  be  fued  at  -the  Common  Law  by  £xecutoi*s  or 

Adminiftrators  for  Rent  behind,  and  due  to  the  Teftator  in 

his  Ltfe-time>  or  at  the  Time  of  his  Death ;  and  they  may 

for  the  faoie  difh^in  the  Land  charged  with  the  Rent  l.    If «  3»H.  8.  <?.  37. 

a  Teftament  bear  Date  at  Caen  in  Normandy^,  and  be  proved  **  ^-  *^  ^.  *'  *«^^ 

in  England^  the  Executor  may  upon  fuch  Teftament  have 

A&ion.  ■  ^  . 

Ct  '93  ^^^  ^^  ^^  EngUJkfHan  being  ip  Flandfrs  makes  |iis     [     t  19     3 
Will  there,  and  therein  devife  omn^a  bona  Jua^  &c.  though 
by  the  Law  there  by  the  Name  Jf  bonis  all  his  Laiids  are 
comprehended,  yet  by  the  Law  of  (his  Njition  they  (hall 

not  pals'*  j  »j^  -  •  jTs-   Umb^i 

Of  Legacies  or  Dcyifes  it  will  be  fufEcient  to  touch  a  few  caft.  *^  ^*   •^■'^ 
Points.     In  the  Books  of  the  Copimon  Law  it  is  fet  down, 
that  they  (hall  be  recovered  in  a  Spiritual  Court,  apd  not  in 
a  Court  Temporal  ^.     Therefore  if  a  Termor  of  certain  k  -i  He6.  iw  g. 
Land  bequeath  his  Crop,  *nd  die,  the  Spiritual  Court  (ball    -      '    **•  ^ 
bold  Plea  thereof i.    Likewife  where  one  fped  ii^  Cpurt, ^^  ^^     txTxih, 
Chriftian  for  Goods  devifed  by  Teftament,  which  another  tit.prQhib.i9.*  ^'^ 
claimed  by  Deed  of  Gift,  and  thereupon  brought «  Prohi- 
bition,  and  (hewed  the  Deed  of  Gift,  arid  alledged  withal, 
that  the  Defendant  wa^M^er  Executor  nor  Adipi^iiftrator: 
Yet  becaufe  it  was  wiPPKof  a  Legacy,  it  was  adjudged 
to  belong  to  the  Spii^uJtlCouxt,  by  which  it  was  tobe  deterr 
mined,  and  the  Circumftances  to  be  tried,  whether  the  De-^ 
▼ife  were  good,  or  not".    And  in  refpeft  a  Man  "hath  fuch  „  k»^      lui 
Aaion  againft  the  Executor  for  a  Legacy  before  the  Ecclcfi-    4<^  ^  »•  foi.  3«- 
aftical  Judge,  therefore  the  Legatary  or  Devifee  may  not  of 
his  own  Head  take  the  Goods  or  Chattels,  devifed  to  him- 
felf,  out  of  the  Pofle(&on  of  the  Executor  ».    And  for  this  »  m.  ao  E-  4.  ^ 
alfo  efpecially,  becaufe  the  Law  doth  not  appoint  that  the 
Legacies  (hall  be  affigned,  paid,   or   delivered,  until  the 
I>cb|3   of  the  Teftator  be  fatislied  and  paid  o.     But  becaufe  ^ 
an  Inheritance  devifed  is  not  demandable  in  an  Ecclcliaftical  *  T*  *  ^-  ^  '*- 
Court,  but  in  the  Temporal  r  I  therefore  the  Legatary,  (ac-    »   ^     1 
cording  to'  fie'  Devife)  without  farther  Allimment  or  Deli-    ^"^^^  J-  4-e.  16. 
very,  miy  epter  ipto  them  after  the  Death  of  the  Teftator  <1. 

U  a  Mali  by  his  Teftament  bequeaths  Goods  to  the  Fa- l^rle^l^^iST^^' 
biick  of  a  Church ;  for  this  Legacy  the  Executors  may  be  x.'foi.  3!      •       ^"^ 
fued  in  Court  Eccle(if^ftical.    Alio  if  Chattels  realr(ai  a 
Leafe)  be  bequeathed  by  Will,  a  Maji  may  fue  for  them  in  ^  ^^'  *"*  **'*  ^*  > 
Court  Ecclefiaftical  •,  but  not  fo  for  Lands  devifed.    If  a  •Lihtrtia  rfrh  cUtrp 
Teftator  by  tils  Teftament  doth  charge  his  Executor  to  pay  h^i>ft^^t»ftl>€jUaL, 
his  Debts,  the  Creditor*  (ip  refpca*  of  fuih  Charge)  rxi^^Y  Z^i^^^^^^/"^^ 
fnc  fortbefin  in  the  Court  Ecclefiaftical  n    When  a  Man,poreH.8BrowiilK!^ 
being  Executor  ot  Legatary,  (and  fp  injoiped  by  Will,)  doth  p*If.\J'  ^^  ^^ 
rcfuu  to  ereft  a  Grammar-SchooU  and  is  therefore  fued  in  *  ^°*°**" 
a  Court  Ecclefiaftical ;  if  he  purehafe  a  Prohibition,  the 
othcrParty  fhall  haveaConfultation^.  ^  «Ibifea. 

Where  a  Man  devifeth  that  his  Executors  (hall  fell  his 

Lands^  and  o  ut  of  the  Money  which  (hail  }>c  rai(M  by 

....        .....         .........  g^^ 


What  a  Tejiammt  or  Lajl  Will  is.        Part  I. 

-    ♦  Salq,  giveth  a  Portion  to  h'w  Daughters ;  it  was  adjudged, 

that  neither  the  Land  nor  Money  was  Tcftamentary,  for  it 

i^  not  Affets  to  fatisfy  Debts,  but  a  Sum  arifing  of  Land, 

i  and  appointed  to  fpecial  Ufes  in  Way  of  Equity,  and  not  as 

'  a  Legacy,  and  therefore  not  to   be  fued  for  in  the  Eccleli- 

aftical  Court,  but  in  a  Court  of  Equity:  And  the  Ecclefi- 
*  T.  irjac  c.  B.Rot.  aftical  Court  cannot  hold  Plea  of  a  Legacy  in  Equity,  but 
^'  ^^^^'  ^^}'^'  where  it  is  a  Legacy  in  Law  indeed 'f-  Yet  if  it  be  a  Man's 
aS^'DycrfoLi/riiz"  P^^'^"*!  Legacy,  though  it  be  to  be  raifed  out  of  the  Pro- 
M.  99  &  aoEiiz.  c.  B.  fits  of  Land,  it  being  but  a  t^eafe  for  Years,  and  the  Party 
iLcon.87^aa5.  4 1>- hath  raifed  it,  and  died  before  Payment,  no  Aftion  bcinff 

on.  Sz.   Germ/s,  Cafe.         •         •      i^i     r       •       ^  n  t  i.      a  •     n     i 

maintainable  for  it  at  Common  Law  by  Account  againi^  the 
»  P^oiic.  B.  r.Lmw  Executors;  it  is  Reafon  there  fhould  be  Remedy  in  the  Ec- 
xtif.  Afe^/ff^/ff.  Cro.  clefiaftical  Court:  And  fo  it  was  adjudged  in  Love\  Cafe, 
part.2.fal.  379  9Eiir.  and  a  Confultapon  ^warded/.  Vide  Crc.  fart  i.  foU  305^ 
^S  c  ^'   ^''''^  H.  10  Car,  3.  Rf  Hetier  verfus  Brett.       ^ 

[     t  20     1  Ct  ^3  ^^'  ^^^  Point  in  the  laft  mentioned  Cafe  hath  been 

^  otherwife  adjudged,  (vie.)  The.Devife  was,  that  T.  S. 
Jhould  fell  his  Lands  and  diftribute  the  Money  to  A.  B.  and  C. 
equally;  the  Land  was  fold,  and  one  of  the  Legatees  fued 
in  the  Spiritual  Court  for  his  Legacy;  adjudged  that  this 
was  not  Tejlamentaryy  it  being  a  Sum  arifing  out  of  Lands y 
and  therefore  not  determinable  in  the  Spiritual  Court,  but 
in  a  Court  of  Equity,  fox  it  is  a  Truft  in  the  Devifce  T.  S. 
for  the  Benefit  of  x)\%  Legatees.  Hob.  165.  Edzvar^s  verfus 
Graves. 

So  where  the  Teftator  devifed  a  Legacy  to.  T.  5.  to  be 
faid  out  of  the  Profits  of  his  Land,  and  he  devifed  thofe  very 
Lands  to  his  Executor  for  a  Term  of  Years,  and  died;  ad- 
judged, this  w^  a  Temporal  Matter,  and  not  Tcftamentary, 
becaufe  the  Legacy  was  to  arife  out  of  the  Profits  of  Lands, 
^end*  21.  Pafchal  verfus  Ketteridge;  but  s  Cro.  279*  Love 
verfus  Naflefden  contra. 

So  that  where  a  Thing  is  not  Testamentary,  It  is  not  to 
be  recovered  in  the  Spiritual  Court;  but  if  it  is  Tcftament- 
ary, and  a  Suit  is  brought  in  that  Court,  and  the  Defendant 
proves  Payment  by  one  Witnefs,  which  they  refufe,  a  Pro- 
hibition fhall  be  granted,  i  Vent,  291.  Rtchardfon  verfus 
l)efborcughy  and  2  Salk.  547.  Shoiter  verfus  Freind. 

Nota;  A  Rent-  ifluing  out  of  Lands  held  for  a  Term  of 
Yearsy  and  devifed  t;o  7'.  5.  for  Life,  fhall  be  recovered  in 
the  Spiritual  Cpurt.x  RoU*  Mr.  300.  Sid^  279-  Ramfey  verfus 
Rojfe,  S.  P.  *       • 

So  where  the  Teftator  devifed  Leafes  to  his  oldeft  Son, 
and  that  out  of  the  fame  he  fliould  raife  fuch  a  Sum  of 
Money  for  Portions  for  his  Daughters,  who  libelled  in  the 
Spiritual  Court  for  their  Portions ;  adjudged,  that  this 
fhould  not  be  accounted  as  a  Rent  iffuing  out  of  the  Lands, 
but  as  a  Tieftamcnt^ry  Legacy,  and  ^o  be  recovered,  in  that 
Court.  iJBtt^.  153.  Denn'^Cafe,  2  Cr«.  279-  iovr  verfus 
JtTaplefdenj  S.  P.  -  . 

So  where  T.  1^.  covenanted  to  pay  to  Three  Pcrfons  20  A 
a-piece,  at  the  Age 'of  Twenty-one  Years,  and  beiitg  fick. 
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hcdevifed  to  eacji  of  them  ao/.  a-piecc  at  their  refpcflive 
Ages  of  Twenty-one  Years ;  and  this  was  in  Performance  of 
Lo%fcnunt\  one  of  the  Legatees  libelled  againft  the  Executor 
in  the  Spiritual  Court  for  his  Legacy;  and  upon  a  Motion 
lor  a  Prohibition,  fuggefting,  that  the  Party  was  houndin  a 
Covenant  to  pay  thefe  Legacies,  the  fame  was  granted.  Moor 
Ko.  368-  Margery  Davis  ^  Cafe.  .        . 

So  where  the  TeAator  gave  Legacies  to  the  Children  of 
T,  6'.  and  appointed  that  his  Executor  fhould  give  Bond  to 
tiie  faid  T.  S.  to  pay  the  Legacies,  and  accordingly  the  Ex- 
ecutor gave  fuch  Bond;  and  upon  ..a  Libel  in  the  Spiritual 
Court,  a  Prohibition  was  granted.  Hetley  S*/*  Warners 
Cafe,  and  ibid,  j6i.  Champnys  Cafe*     See  7,  BrownU  11. 

But  in  the  Cafe  of  Ramfey  and  Roffe  before-mentioned,  Glanvillc  Ub.  ^  ctp^ 
Juftice  Twijden  was  of  Opinion,  that  an  A^ion  on  the  Cafe  5. 6,  7. 
would  lie  to  recover  a  Legacy  devifed  to  be  paid  out  of  the 
I'rrfts  of  Lands;  it  is  true,  if  it  had  been  of  a  Rent  to  be 
paid  cut  of  a  Leafe  for  Years,  there  the  Suit  muft  be  in  the 
Spiritual  Court,  bccaufe  a  Rent  iffuing  but  of  a  Leafe  is 
Teftamentary,  for  the  Leafe  is  a  Chattel,  and  by  Confcr- 
quence  the  Rent  muft  be  of  the  fame  Nature. 

'Tis  likcwife  true,  that  the  Common  Law  takes  Notice  of 
a  Legacy  not  in  Specie,  but  in  collateral  Matters;  as  for 
Inftance,  where  [|  21]  a'Promife  is  made  to  pay  Money,  if  [  t  21  1 
the  Plaintiff  wOuld  forbear  to  fue  for  a  Legacy,  this  is  a 
good  Conlideration  'to  ground  an  Action  on  the  Cafi;  but 
fiich  A6lion  will  not  lie  for  a  Legacy  in  Specie.  Raym.  23. 
Sid.  45.     NichoJfon  verfus  Sherman. 

The  Tcftator  devifed  fcveral  Legacies,  and  amongft  the 
reft  40/.  to  a  Charity;  the  Eft  ate  fell  fliort  to  pay  all,  and 
the  Judge  of  the  Spiritual  Court  being  of  Opinion,  that 
the  intirc  40  /-  ought  to  be  paid,  and  not  in  Average  with 
the  other  Legacies;  the  Plaintiff  exhibited  bis  Bill,  fetting 
forth  this  Matter,  and  prayed  an  Injunction  to  that  Court; 
but  it  w-as  denied,  becaufe  Legatory  Matters  ire  to  be  deter- 
nined  by  the  Civil  Law;  and  the  Spiritual  Court  hath  the 
proper  J urifdiftion  in  fuch  Cafes;  and  if  by  their  Law  a 
charitable  Legacy  hath  the  Preference,  the  Court  of  Chan- 
cery will  not  interpofe.  I  Vem.  230.  Feilding  verfus  Bond. 
Sedvidc  I  JViUiams  264,  423,  674.     2  Williams  2$. 

The  Sifter  of  the  Teftator,  to  whom  he  devifed  a  Legacy, 
libelled  againft  the  Executor  in  the  Spiritual  Court,  and 
obuined  a  Sentence  for  her  Legacy  and  Cofts;  afterwards  ^ 

ihc  Executor  exhibited  a  Bill  in  Equity  againft  the  Legatee 
to  difcover  how  much  of  the  Tcftator's  perfonal  Eftate  came 
to  her  Hands;  and  it  was  held,  that  this  Matter  was  proper 
for  in  Account  in  Chancery,  tho'  after  Sentence  for  the 
Legacy;  and  decreed,  that  if  it  fhould  appear  that  the  Ex- 
ecutor had  Affets  to  pay  the  Legacy,  then  he  fliould  pay  it 
with  Intereft  and  full  Cofts,  both  in  this  Court  and  in  the 
Spiritual  Court.  Chancery  Cafes  by  the  Lord  Nottingham  434. 

Bknd  yerfua  Elliot.  ^ 

Libel 
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Libel  in  the  Prerogative  Court  for  a  Legacy,  the  Defend- 
ant moved  for  a  Prohibition  upon  the  Statute  23  H.  8.  c  ^9. 
for  that  the  Parties  lived  in  Two  Diocefes;  and  by  that 
Statute  it  is  enaded,  that  no  PerjTon  fhall  be  cited  to  appear 
out  of  his  Diocefe,  ^c.  but  becaufe  the  Will  was  proved  in 
the  Prerogative  Court,  and  the  Suit  for  the  Legacy  was 
there,  and  Sentence  given,  which  was  confirmed  upon  an 
Appeal  to  the  Delegates,  and  Cofts  taxed,  and  the  Sentence 
executed;  it  is  now  too  late  for  a  Prohibition.  Cro^Car. 
97.  Smith  V*  PfndrelL 

The  Teftator  devifed  in  thc/e  Words,  (viz.)  I  give  my 
Niece  R.  L.  500 1.  which  my  Sijler  the  Lady  C.  hath  now  in 
^  her  Hands f  as  hy  her  Band  to  me  it  afpears;  and  about  Ten 
Years  before  his  Death  the  500  /.  was  paid  to  himfelf,  who 
made  no  Alteration  in  his  Will,  but  died;  adjudged,  that 
the  Legacy  was  due,  tho'  the  Security  was  altered,  for  this 
is  a  pure  Legacy,  and  the  Words  (Which  my  Sifler  hath  now 
in  her  Hands)  are  only  to  fhew,  that  it  ftiould  be  as  certain 
to  her  as  he  could  exjprefs,  for  a  legacy  which  is  pecuniary 
Ihall  remain,  but  a  Speclfick  Legacy  may  be  loft,  by'being 
altered.    Raym.  325.  Pawletfs  Cafe.  * 

So  where  the  Teftator  devifed  a  Legacy  to  be  paid  out  of 
fuch  Debts  which  were  due  to  the  Teftator,  or  out  of  fuch 
Money  at  Intereft,  and  the  Debts  and  Money  are  called  in 
in  the  Life-time  of  the  Teftator,  yet  the  Legacy  remains  due. 
Ibid.  foL  326. 

The  Teftator  deviffed  a  pecuniary  Legacy,  and  then  told 
his  Executor,'  that  he  had  made  his  Will  and  given  fuch  a 
Legacy,  and  I  would  have  you  increafe  it  to  fuch  a  Sum,  this  is 
called  Commiffum  fidei  in  the  Civil  Law;  and  it  is  a  good 
Legacy.  %Cro.  345.  Benfon  \ti{u%  Cartwrighi.  Godb.  145- 
S.  C.     2Bulft.  207.  S.-G. 

So  where  the  Teftator  by  his  Will  defired  his  Executor  to 

five  3r.  S.  500/.  this  is  a  good  Legacy  tho'  he  left  it  to  the 
Ixecutot,  [f  22]  how,  when,  and  in  what  Manner  to  dif- 
^     '  ^^     ^     poic  of  it,  and  gave  no  particular  DireAions  himfelf.     r 

Chanc.  Rep.  246. 

The  Teftator  by  his  Will  recited,  that  he  owed  T.  S.  5/. 
and  would  have  his  Executor  to  make  it  up  10/.  the  Lega- 
tee libelled  in  the  Spiritual  Court  for  the  10/.  and  upon  a 
Motion  for  Prohibition,  it  w*s  denied,  becaufe  the  10/.  was 
no  Addition  to  the  Debt  of  5/.  but  a  new  Sum  given  in  Sa- 
tisfa6):ion  of  it,  and  fo  the  whole  10/.  was  a  Legacy,  a 
Roll.  284. 

Dcvife  of  iooo7.  Legacy  to  be  laid  out  in  a  Purchafe  for 
the  Benefit  of  her  Grandfon  for  Life,  and  the  Intereft  there- 
of in  the  mean  Tiiae  to  £im,  for  his  better  Maintenance ; 
and  if  he  died  before  the  Money  was  laid  out,  then  one  half 
to  the  Wife  of  the  Defendant,  (to  whom  th^  Care  of  the 
Grandfon  was  committed)  the  other  Moiety  to  the  Plaintiff, 
who,  together  with  the  Defendant  were  Joint  Exeeators ; 
the  Defendant  alone  received  the  Money,  and  the  Legatee 
died  before  it  was  laid  out^  and  then  the  Defendant  refufed 

to 
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lo  pay  .the  Moiety  to  the  FlaintiiT,  pretending  it  wa3  all 
fpent  in  fuits  at  law,  for  the  Benefit  of  the  Legatee  in  his 
Life*ti|ne;  but  decreed,  fbat  the  Defendant  could  not  lay 
out  the  Money  any  otherwife  than  appointed  by  the  Will, 
aod  therefore,  that  the  PlaintiiF  (hall  have  her  Legacy,  In- 
tereft,  and  Cofts.  Chanc.  Cafes  250*  Corbett  verfus  Franklyn* 

By  the  Civil  Law,  the  Teftator  may  devife  what  belongs 
to  another,  but  then  there  muft  be  fome  Gircumftance  which 
nty  make  fuch  a  Pifpofition  appear  to  be  reafonable ;  and 
if  be  did  know,  that  the  Thing  devifed  was  not  his  own, 
then  the  Executor  muA  give  the  Thing  it  felf,  if  he  can  pnr- 
ciiafe  it ;  or  if  he  cannot,  then  he  muft  give  the  Value  of 
it,  becauft  it  plainly  appeared,  that  fome  Benefit  was  inten- 
ted  to  the  Legatee ;  but  it  will  not  be  prefumed,  that  the 
Teftator  knew  the  Thing  was  not  his  Own,  unlefs  it  is 
proved,  and-^  that  muft  be  by  the  Legatee,  for  he  who  de- 
mands is  bound  to  eftablifh  his  Right;  and  if  it  is  proved, 
that  the  Teftator  did  not  know  that  the  Thing  was  not  his 
Own,  then  the  Legacy  is  void. 

So  if  he  knew  that  it  was  not  his  Own,  and  if  afterwards 
be  (hould  acquire  it  by  a  Lucrative  Title  (as  by  Gift) ;  yet 
the  Legacy  would  be  void,  unlefs  it  appears  that  the  Tefta- 
tor intended  t^xt  Legatee  ihould  have  the  Thing  it  felf,  or 
its  Valuct 

§  Vn.  The  Definition  of  a  Gift  in  Cbnfideration,  or 

becaufe  of  Death. 

1.  What  is  a  Gift  in  Confideratian  of  Death* 

a.  Three  Sorts  of  Gifts  tn  Confideration  of  Death, 

3.  W}ttch  of  ihefe  Three  Gifts  is  comfarea  to  a  Legacy. 

A  Gift  in  Confideration  of  Death  is,  (i)  Where  a  Man, 
moved  with  the  Confideration  of  his.  Mortality,  doth 
give  and  deliver  fomething  to  another,  to  be  his,  in  Cafe 
the  Giver  die  ;  or  otherwife  if  he  live,  he  to  have  it  again  ^.  •  infHt.  de  donit  la 
Of  (z)  Gifts  in  Cafe  of  Death  there  be  Three  Sorts  >.  One,'?'^*^-^  ^  ^^  ^^^^^ 
when  the  Giver,  not  terrified  with  Fear  of  any  prefent  Peril,  n^or.  caufa. 
but  moved  with  a  general  Confideration  of  Man's  Mortality, 
liveth  auv  Thine  ^.  Another,  when  tlie  Giver,  being  moved  ^^\J^J'I:J^'^ 
with  imminent  Danger,  doth  fo  give,  that  ftraightways  it  is  ^on. 
[f  21]  made  his  to  whom  it  is  given  d.    The  Third  is,  when     [     t  23     3 
any  being  in  Peril  of  Death,  doth  give  fomething,  but  not  <  j>.  L  4. 
fothat  it  fliall  prefcntly  be  his  that  received  it,  but  in  Cafe 
the  Giver  do  die«.    ThU  (3)  laft  Kind  of  Gift  is  that  which  ;  «^d«m. 
is  compared  to  a  Legacy^.    But  the  other  Two  are  reputed  Q„*jf  -Sefanr,  coi?  * 
fimple  Gifts,  if  the  Giver  do  not  make  exprefs  Mention  of  op.  ^.  donatio,  q.  i. 
his  Death;  and  fo  they  cannot  be  revoked  5,  but  take  full  '  J«I- CUr.f  cbnttio. 
Iffed  from  the  Time  of  the  Making  of  the  Gift,  if  the  ^'  ^ 
feme  be  not  fraudulent^.    Neverthckfs,  if  a  Man  deliver  J  *^**;^^^^^^^ 
luito  thee  certain  Goods  to  be  kept  until  he  be  dead,  and  *    *  •  ^  • 
Voul.  r  £  then 
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Abr^  m^t^d^^'c^IS^  *^^^*  ^^  ^^  difpofed  or  diftributed  in  fios  ufus ;  in  this  Cafe 
inceno  Authorc^EcS'  ^^^^  *^^  Executor  of  thofe  Goods  fo  to  be  diftributed ». 

Precedents  in  ciunce-      Ojie  Cotvfer,  after  he  had  made  his  Will,  und  about  three 

ly,  io.  300'  or  four  Days- before  his  Death,  gave  Mrs.  Dawfon  fomc 

;  •    Bank  Notes  to  her  own  Ufe,  if  he  died,  elfe  to  be  returned ; 

on  his  Death,  AJhton  the  Executor,  on  inquiring  into  the 
Affair,  faid,  he  was  very  well  pleafed,  that  they  were  given 
hex;  fhe  deiired  Mr, -<^/(?»  to  take  the  Notes  and  imploy 
thepi  to  the  beft  Advantage  for  her,  he  took  them  and  gave 
her  a  Note  for  them;  but  he  afterwards  refufing  to  deliver 

•  tip  the  Notes,  an  A6Hori  at  Law  was  brought  on  his  Notc> 
and  Judgment  recovered  againft  him;  whereupon  he  broyght 
a  Bill  in  Chancery,  but  was  denied  Relief.  Cttrw,  .\ou 
come  here  to  be  relieved  againft  the  Note,  which  cannot  be 
but  on  the  Foot  of  Fraud ;  at  the  Time  of  gixing  the  Note, 
the  whole  Affair  was  examined  into;  it  is  liot  a  Legacy,  nor 
is  there  any  Occafion  for  the  Executor^  Alfcnt  to  it,  it  is  not 
a  Gift  at  Common  Law, /but  in  View  of  Death:  Here  arc 
cxprefs  Words;  but  if  he  had  ufed  no  Words,  and  had  been 

*  near  Death,  it  had  been  looked  on  as  Donatio  mortis  caufa^ 
it  is  a  teftamentary  Legacy,  of  which  the  Common  Lai^ 
takes  Notice,  but  is  not  provable  in  the  Ecclefiaftical  Courts, 
it'is  only  queftionable  here,"  and  the  Executor's  Affent  is'not 
neceffary,  becaufe  he  might  die  Inteftate;  this  further  diflFers 
from  a  Legacy,  which  depends  folely  on  the  difpoling 
Words,  but  in  a  Donatio  mortis  caufa  there  muft  be  a  Deli- 
very, which  is  fomething  more.  So  difmiifed  the  Bill  with 
Cofts.  AJhton  v.  Dawfon  and  Vincent y  Sek6l  Cafes  in  Chan-^ 
eery,  foL  14.  This  Caufe  was  relieard  before  Lord  Chan- 
cellor iT/w^,  6  Aug,  1725.  who  affirmed  the  'Decree  in  all 
but  the  Cofts,  but  inclined  to  have  ordered  a  Trial  at  Law> 
had  not  Mr.  AJhton  given  a  Note. 

A  Man  being  much  in  Debt;  about  fix  Hours  before  his 
Deccafe,  gives  600/-  for  the  Benefit  of  younger  Children, 
this  is  not  fraudulent  as  againft  Creditors,  thot^h  it  would 
have  been  fo  of  a  real  Eftate,  or  Chattel  real,  but  the  Court 
would  not  have  it  to  be  iofro  Conjeffoy  but  would  have  di- 
Tcflcd  an  Iffiie  to  try  it;  and  fo  it  was  done  in  Lord  Somers^s 
Time,  and  on  an  Iffue  dirc6^ed,  found  fraudulent  before 
Lord  Chief  Juft.  Hoit.  Diiffin  v.  Furnefsy  Seka  Cafes  in 
Chancery y  JoL '] 'J.  ' 

A.  being  about  making  his  Will,  direfled  the  Scrivener  to 
give  100  /.  to  his  Nephew,  but  afterwards  recollefiing  that 
his  Nephew  had    100  /.  of  his  in  his  Hands,  ordered  the 
Scrivener  not  to  put  that  Legacy  into  his  Will,  in  r^ard 
,  his  Nephew  had  already  that  100  /.   in  his  own  Hand  ;  the 

Tefiator  made  J5.  his  Niece  Executrix  and  Refiduary  Lega- 
tee. Afterwards  the  Nephew  brought  a  fpecie  Bill  for  this 
100  /.  to  the  Teftator,  who  in  his  laft  Sicknefs  gave  the  faid 
100/.  Bill  to  be  delivered  over  to  his  Nephew  in  Cafe  he 
r  ^  24  1  ^^^  Teftator  [f  Z4]  died  of  thau  Sicknefs,  which  did  ac- 
cordingly, happen.  The  Nephew  brought  a. Bill  in  Chancery 

for 
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for  this  I  GO  h  Bill ;  it  was  held  to  be  Donatio  caufa  mortis, 
and  it  was  decreed  the  Plaintiff  flioiild  have  this  loo  /.  Bill 
and  Cpfts.     Drury  \.  Smithy .  i  JVilL  Ref.  404. 

Jewels  were  given  by  the  Teftator,  by  Way  of  Donatio 
aufa  mortis  I  The  Mafter  of  the  Rolls  doubted,  whether 
this  was  good  agaii>i^  Debts;  and  it  feems  not,  they  being 
giren  in  Cafe  of  the  Donor's  Death,  and  in  Nature  of  a 
Legacy,  which  therefore  would  be  fraudulent  as  againft 
Creditors.     Smith  v.  Cafeuy  i  Will,  Ref^  406. 

The  Teftator  being  languifhing  upon  his  Death-bed  de^ 
livered  to  his  Wife  a  Purfe  containing  about  100  Guineas 
and  bid  her  apply  it  to  no  other  Ufe  hut  her  own\  and  likewife 
drew  a  Bill  upon  a  Goldfmith  to  pay  100/.  to  his  Wife  to 
hy  her  Mournings  and  to  maintain  her  until  her  Life-rent 
(meaning  her  Jointure)  fhould  become  due;  and  about  feven-  - 
teen  Days  after  the  Teftator  died.  In  Chancery  it  was  held, 
that  the  Delivery  of  the  Purfe  of  Gold  was  good,  and  muft 
operate  .  s  a  DQnaiio  caufa  mortis ,  ut  res  magis  valeaty  &c.  bcn 
caufe  otherwife  one  could  not  give  to  his  own  Wife;  and 
there  being  a  Delivery  by  the  Teftator  in  his  laft  Sicknefs, 
and  when  he  was  fo  near  his  End,  and  bidding  the  Wife  ap- 
ply it  to  no  other  Ufe  than  her  own,  made  this  Part  of  the 
Cafeplain>  and  that  this  was  in  the  Nature  of  a  Legacy  to 
the  Wife.  As  to  the  160/.  Bill  drawn  upon  the  Goldfmith 
payable  to  the  Wife,  it  was.  held  good,  and  to  operate  as 
Appointment^  and  that  it  amounted  to  a  Dire6lion  to  his 
Executor,  that  the  loo/.  fhould  be  appropriated  to  his 
Wife's  Ufe;  it  was  obferved,  that  a  Donatio  caufa  mortis  need 
not  be  proved  with  the  Teftator's  Will,  neither  need  any 
Gift  in  Nature  of  a  Legacy  be  proved,  for  they  operate  a$ 
»  Declaration  of  Truft  upon  the  Executor.  Lawfon  v, 
hiwfony  I  Win*  Ref,  441* 

Jf^here  Legacies  are  to  be  recovered* 

^t-egacies  may  be  recovered  in  the  Spiritual  Court  againf); 
>n  Adminiftrator,  with  the  Will  annexed,  or  againft  an  Exr 
tcutor  of  his  own  Wrong.     RolL  Abr^  919. 

The  Teftator  made  Two  Executors,  one  of  them  made 
3^'S.  Executor,  and  died,  and  then  the  furviving  Executor^ 
died  Inteftate;  a  Legatee  fued  T.  S.  in.  the  Spiritual  Courf 
for  a  Legacy,  who  pleaded  this  Matter;  and  the  Plea  being 
refufed,  he  moved  for  a  Prohibition  ;  but  it  was  denied,  be- 
caufc  the  Matter  is  Teftamentary,  and  perhaps  T.  S,  the 
Executor  of  the  Executor  rriight  have  the  Poffeflion  of  all 
the  Goods  of  the  firft  Teftator;  and  though  by«  our  Law 
where  there  are  Two  Executors,  and  one  dies,  the  Survivor 
fluU  have  all,  yet  by  their  Law  it  may  not  be  fo,  and  this 
purely  belongs  to  their  Law;  and  if  they  proceed  wrong* 
fully,  the  Party  ought  to  appeal,  but  they  fhall  not  b^  pro- 
hibited by  B*  R'     I  Lev.  164.  Guillam  verfus  GilL 

The  Will  was  thus,  (vi;^.)  I  Will  that  my  Mfcecutor  Jhall 

.  Jell 
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JeUmy  Landsj  and  with  ifu 'Money  fey  lol.  to  my  Daughter 
M.  S.  and  loL  to  £.  S.  Adjudged,  that  the  Legatees  vdzj 
fue  fortbefe  Legacies  in  Chancery;  and  if  the  Execotor 
dies,  they  may  exhibit  a  BiU  againft  his  .Executor  or  Admi- 
niftrator;  and  fo  likewife  if  the  Money  is  to  be  raifed  out 
of  the  Profits  of  Lands;  ai^d  in  fuch  Cafe'  they  cannot  fue 
in  the  Spiritual  Court*  Brownl.  32* 
£     t  25     ]  Ct  25]  But  where  theTeftator  devifed  that  his  Feoffees  fliall 

fell  his  Lands,  and  that  the  Money  arifing  by  fuch  Sale  ihall 
remain  in  their  Hands  to  pay  L^acies,  there  the  Suit  it  pro- 
perly in  the  Spiritual  Court.  2  Buljl.  257.  Samhem  verfus 
Sambem. 

Where  Lands  w^fe  devifed  to  be  fold  by  his  Executors, 
and  the  Money  to  be  diftributed  to  certain  Ufcs,  this  is  not 
a  Legacy  to  be  recovered  in  the  Spiritual  Court,  but  in 
Chancery.    Hob.   265. 

Legacies  may  be  confidered  under   the  following 

Heads : 

(i.)  Affint  of  an  Ettecutor  to  a  Legacy. 

{%.)  of  Abatement  of  Legacies  in  Proportion. 

iZ')  Legacies  devifed  to  be  paid  out  of  Land^  and  oui  of  fer- 
fonal  EJtates. 

(4.)  Legatee  dying  before  Time  of  Payment^  and  where  a  Le^ 
gacyJhaUfurvive. 

(5.)  IVhere^  Executor  mufl  give  Security  for  Payment  of  Le- 
gacies. 

(6.)  Of  refiiuary  Legatees  and  Surplus  of  the  Eflate. 

(7O  ^here  InterefifkaU  be  paid  for  a  Legacy  y  where  noU 

(8.)  Other  Cefes  concerning  Legacies^ 

AN  D  firft  of  -AJfent  to  a  Legacy,  which  feems  to  be  like 
an  Attornment  to  a  Grant  01  a  Reverfion,  (vix.)  'Tis 
ti  perfeding  Ad,  and  where  Goods  orChattels  are  devifed, 
the  Legatee  cannot  take  them  without  the  Aflent  of  the  Ex- 
ecutor ;  if  he  doth,  he  is  liable  to  an  Adion  of  Trefpais* 
Keilway\Rep.  128.     JJyrr  254.  b. 

But  an  Aflent  is  not  neceifary  to  a  Devife  of  Lands ^  for  the 
Dcvifee  may  enter  without  the  Aflent  of  the  Executor;  and 
'  if  the  Heir  at  Law  fliould  enter  before  him,  the  Devifcc  may 
enter  and  ejeft  him.-    i  Infl.  1 1 1.     i  BrownL  132. 

His  Aflent  is  neceflary  to  the  Devife  of  a  Term  for  Tears; 
and  in  what  Manner  that,  (hall  be,  fee  Plowd.  Com.  510.  tf. 
I  Lev.  25.  And  the  Aflent  of  an  Executor  to  the  firfl  Dc- 
vifee of  lueh  a  Term,  is  an  Aflent  to  him  in  Remainder. 
March  136. 

The  Executor  may  afllbnt  to  a  Legacy  before  Probate  of  the 
Will,  if  he  is  above  Seventeen  Tears  old,  and  before  he  is 
Twenty-one ;  but  if  he  is  under  Seventeen,  then  he  is  not 
able  to  take  upon  him  the  office  of  Executor,  and  then  alfo 
his  Aflent  is  of  nb  Force ;  and  fo  it  was  held  in  Pigoit  and 
Gafcoigne*s  Cafe,  5  Co.  fo.  29.     Cro.  Eliz.  602.  S.  C    i 

Bfownl.  46.  S.  C. 

Where 
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Where  there  ^ttfevertil  Executor Sy  the  Affent  oione  of  them 
is  fufficient,  and  if  there'  are  Aot  Aflets  to  fatisfy  all  the 
])ebtS4.  then  he  alone  who  affented  Ihall  ahfwer  it  out  of  his 
owa  Eftate ;  therefore  'tis  not  fafe  for  an  Executor  to  aSent 
before  all  the  Debts  are  paid. 

An  Aflent  need  not  always  be  ixfrefs^  for  an  implied  Ajfenl 
in  many  Cafes  is  fufficient ;  as  for  Infiance,  4f  the  Teftator 
appoints  the  Legatee  to  do  fome  AS  in  refpe6t  of  bis  Le- 
gacy,  and  the  Executor  accepts  the  Performance  of  fuch  K&9 
diis  is  an  Aflent  by  Implitatian ;  fo  if  a  Sum  or  Money  is  de* 
vifed  to  an  Executor  to  educate  the  Children  of  the  Tefta- 
tor, and  he  educates  them  accordingly,  this  fhews  that  he 
afients  to  the  Thing  by  Way  of  Legacy,  and  doth  not  take 
it  as  Executor*  See  Paramour  verf  us  Tardly^  Plowd,  C^m. 
53- 

[f  26]  So  if  an  Horfe  is  devifed  to  T.  S,  and  one  oBcring  to      [     f  2^    3 
buy  the  Horfe  of  the  Executor,  he  direds  him  to  the  Legatee, 
or  if  the  Executor  himfelf  offereth  the  LegateeMoney  for  him^ 
this  implies  his  Aflent,  that  he  (hould  take  it  by  the  Will. 

The  Teftator  being  pofiefled  of  a  Plantation  in  Beirbadaes, 
devifed  the  fame  to  his  Children  fthen  infants)  an()  made  the 
Defendant,  Rotinfon,  Executor,  and  direded  thathefliould.^ 
Teceive  the  Profits,  and  account,  tfr*  he  afterwards  made  a 
Le^e  thereof  to  W.  for  a  Term  of  Years,  rcfervxng  Rent  in 
Truft  for  the  Children. 

Afterwards  the  Executor  fbld  this  Plantation  to  one  Fatd^ 
toner  J  for  a  faluable  Coniideration,  and  applied  the  Money 
towards  Payment  of  the  Teftator's  Debts,  (his  other  Eftato 
fidliag  (hort),  and  now  the  Children  exhibit  thehr  fiiil  to 
have  an  Account  of  the  Profits,  and  a  Reconveyance  to  them, 
and  that  they  might  enjoy  it  according  to  the  Will,  infifting, 
that  the  Executor  by  making  this  Leafe  to  7F.  had  affented  to . 
the  Devife  of  the  Plantation  to  them. 

On  the  other  iide  it  was  argued,  that  this  was  no  Aflent, 
for  that  depends  on  the  Intent  of  the  Executor,  to  part  with 
all  his  Intereft  ;  as  where  a  Leafe  is  ilevifed  in  Specie,  if  the 
Executor  afients,  he  hath  no  longer  an  Intereft  in  the  Eftate; 
but  in  the  principal  Cafe,  the  Executor  did  apprehend,  that 
he  had  ftill  an  Eftate  remaining  in  himfelf,  becaiife  he  fold  it 
to  raife  Money  for  Payment  of  Debts ;  fo  that  'tis  plain  he 
did  not  intend  to  exempt  the  Effate  from  paying  of  Debts,  by 
▼efting  it  in  the  Legatees  by  any  Aflent ;  but  taking  this  Af- 
fent moft  ftrongly  againft  the  Executor,  the  making  this 
Leafe  amounts  •nly  to  an  Aflent  by  Implication,  and  that  iu 
Equity  it  will  not  amount  to  fo  much :  But  it  was  decreed, 
that  where  an  Executor  hath  afl*ented  to  a  Legacy,  he  fhall 
never  afterwards  avoid  it,  tho'  in  fuch  Cafe  a  Creditor  may 
enforce  a  Legatee  to  refund,  i  Fern.  90,  460.  Noell  v*  Ro^ 
hinfon.    zFent.  358.  5.    C.  ^  ^ 

Where  a  Legacy  is  given  abfolutely,  the  Executor  may 
aflent  to  it  npon  a  Condition  precedent ;  as  thus:  If  you  bring 
me  fuch  a  Bond  wherein  the  Teftator  is  bound  to  T.  S^  then  ' 

you 
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you  may  take  the  Cattle  to  you  bequeathed ;  or  if  you  will 
,  pay  the  Arrears  of  Rent  due  to  T*  S.  at  the  Tcftator's  Death ; 
and  in  fuch  Gafe,  if  the  Condition  is  not  performed,  then 
there  is  no  Aifent  given  to  the  Legacy ;  but  'tjs  otherwife 
where  the  Condition  is  fub/equent ;  I  da  agree  and  confent  that 
youjhall  have  the  Thing  devifed^  if  you  fay  fa  much  to  me  every 
JTeary  &c.  now  in  fuch  Cafe,  if  the  Legatee  take  the  Thing, 
he  fliall  not  lofe  it  afterwards,  though  he  did  not  perform 
the  Condition,  becaufe  the  Executor  by  his  Affent  cannot 
make  that  conditional  which  the  Teftator  hath  given  abfo^ 
Jutely. 

Where  an  Executor  once'affents  to  a  Legacy,  he  IKall  ne- 
ver afterwards  revoke  or  countermand  it ;  and  if  he  fliould 
refufe  to  affent,  he  may  be  compelled  by  a  Sentence  in  the 

•  Spiritual  Court,  or  by  a  Decree  in  Equity,  or  he  himfclf 
may  afterwards  affent,  for  a  Dif-affent  is  not  fo  peremptory 
as  an  Affent ;  therefore  Anno  14  if.  8.  foL  1^.  the  Leffee  af- 
figned  a  Term  of  Years  fo  as  the  Affent  of  the  Le^or  cbuld 
be  had  hyfucha  Time;  in  that  Cafe  it  wai  held,  that  tho' 
the  Leffor  once  denied  to  affent,  yet  he  might  do  it  after- 
wards before  the  Time  appointed  ;  but  if  no  certain  Time 
^ad  been  appointed,  then  one  ^xprefs  Refufal  to  the  Party 
himfelf  had  been  pezsmptory. 

Where  a  Leafe,  or  the  Profits  thereof,  is  devifed  to  T.  S. 

for  Life,  or  for  part  of  the  Term,  Remainder  to  /iF.  ^. 

C     t  27     ]  .    ?^nd  the  [f  27]  Executor  k  affents,  that  T.  S.  fliall  enjoy  it, 

*  March  i-'fi.  S.  ?♦     ^^^'  fhM  be  as  effeftual  to  ^.  JV.  the  Remainder-Man,  a3 

to  T.  5.  who  had  the  firft  Eftate.  •  Sec  8  Ref.  96.  a.     . 

But  the  Affent  to  one  cannot  enur€  to  another  in  any  Cafe, 
tho'  of  the  fame  Thing,  except  by  Way  of  Remainder,  a^ 
aforefaid,  nor  where  the  Thing  is  i(iot  the  fame,  except  in 
fome  fpccial  Cafes,  (viz.)  As  where  Leffee  for  Years  of 
Lands  devifeth  a  Rent  to  T-  S.  and  the  Land  it  felf  to  W.  W. 
the  Affent  of  the  Executor,  that  T.  S.  fliall  have  the  Rent, 
is  not  an  Affent  that  tht  other  fliall  have  the  Land ;  but  the 
Affent,  that  W.  W.  fliall  have  the  Land,  implies  the  Affent 
that  the  other  fliall  have  the  Rent.  See  in  Plowi^  Com'  5^'* 
Brett  verfus  Rigden* 

The  Reafon  why  an  Affent  is  neceffary,  is  in  refpeft  to  the 
Payment  of  the  Teftator's  Debts,  for  if  the  Legatees  might 
take  their  refpeftiye  Legacies  without  fuch  Affent,  then  the 
Debts  might  ftill  be  unpaid:  And  an  Affent  of  an  Executor 
'  to  a  Legacy,  being  a  rightful  A(ft,  a  fmall  Matter  will 
amount  to  fhew  fuch  Affeiit;  as  where  a  Term  for  Years  is 
devifed  to  S.  S.  and  the  Executor  permits  the  Devifec  to 
take  the  Profits  for  a  little  Time,  or  tells  him  that  he  tvijhei 
him  yoy  with  it,  or,  /  am  contented^  that  youJhaU  have  it  accord- 
ing to  the  JViUy  or  to  the  like  Effefl:  ;  this  is  a  fufficient  Af- 
fent, and  by  Confequence  will  be  a  good  Execution  of  the 

•  Pevife.     /^  Rep.  18.  -         - 

The  Property  therefore  of  a  Legacy,   {viz,)  of  a  Chattel 

real  or  perfonal,  being  not  transferred  to  the  Legatee  until 

'  th^  Affent  of  the  E;cccutor  firft  had;  it  hath  been  a  Qu<?ftion, 

'  that 


'  N 
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that  if  Vis  not  had  for  fome  Time  after  the  Teflator's  Death, 
whether  it  fhall  relate  to  that  Time;  and  adjudged,  that  it 
{hall;  as  for  Inftance:  The  Teftatbr  having  a  Leafe  fot 
Vcars  of  Lands,  made  an  Under-leafc  to  T.  S.  rendering 
Rent,  and  then  devifed  his  Term  to  ^.  TV.  and  died,  in 
May  the  Rent  became  due  and  payable,  and  the  Executor 
jdidnot  affent  till  06ioher  following;  it  was  held,  that  fuch 
Affcnt  did  relate  to  the  Death  of  the  Teftator,  othcrwife  the 
Legatee  could  not  be  intitled  to  the  Rent.  5  Ref.  i%.  See 
?hwL  Com.  280.  J.  where  Trefpafs  was  brought  againft  a 
Stranger  foK,  taking  a  Legacy  before  the  Executor  aflfented. 

Two  joint  Executors,  the  Affent  of  one  is  fufficient,  (as  • 
hath  been  already  mentioned)  and  fo  is  the  Affent  of  an 
Adminiftrator  of  an  Inteftate,  or  the  Executor  of  fuch  Ad- 
minifiraeor,  or  the  Executor  of  an  Executor;  or  if  there 
is  no  fuch,  then  the  Legatee  may  take  his  Legacy  and  affent 
to  it;  and  where  the  fame  Perfon  is  Executor  and  Legatary, 
he  may  affent  to  his  Legacy,  and  yet  waive  the  Executor- 
Ihip;  therefore  where  a  Term  for  Years  is  devifed  to  T.  S. 
who  is  likewife  made  Executor,  and  he  afterwards  dies  be- 
fore Probate,  his  Executor  fhill  have  this  Term,  fo  as  'tis 
Dot  prejudicial  to  any  Creditor. 

The  Goods  of  the  Teftator  were  wafted  by  T.  S.  who  was 
Executor,  and  he  devifed  his  own  Goods  to  Jf^.  W^.  and* 
made  his  oyrn  Son  Executor,  and  died;  the  Son  being  thus 
an  Executor  of  an  Executor,  a  Bill  was  exhibited  againft. 
him  to  account  for  the  Eft  ate  of  the  firft  Teftator;  and 
pending 'that  Suit,  another  Bil^l  was  brought  againft  Wm  by 
^.  W.  the  Legatee,  and  thereupon  he  ajfeniei  to  the  Legacy 
md  delivered  the  Goods  ;  aftei*wards  it  appeared  upon  thtjirjl 
Snit^  that  the  Executor  had  wafted  the  Goods,  and  there- 
upon the  Complainant  in  the  firft  Bill,  and  the  Son,  who 
was  Executor  of  the  [f  28]  wafting  Father,  join  in  a  Bill  r  +  28  1 
againft  the  Legatee  fV.  W*  to  compel  him  to  refund,  but 
could  not  b^  relieved ;  becaufe  the  Son,  who  wa^"Exccutor 
of  an  Executor,  and  who  had  affented  to  the  Legacy,  was 
one  of  the  Plaintifls  who  fhall  never  be  admitted  to  undcphis 
ovn  AJfent.     a  Vent.  360.     Hodges  verfus  JVaddington* 

If  an  Executor  refufes  to. affent,  he  may  be  compelled  by 
the  Spiritual  Court,  and  likewife  by  a  Court  of  Equity. 
March  97.     1    JVilliams  287. , 

(2.)  Of  Abatermnt  of  Legacies  and  refunding. 

■  « 

Though  the  Xcftator  made  no  Provifion  for  refunding,  ^ 

yet  the  Common  Jufticc  of  a  Court  o£  Equity  will  compel 
a  L^atec  to  refund ;  and  'tis  certain  that  a  Creditor  fliall 
compel  a  Legatee ;  and  that  one  Legatee  fhall  compel  ano- 
ther to  refund  where  there  is  a  Defeflf  of  Affets.  *i  Vernon  94. 

But  where  the  Teftator  devifed  a  Sfecific  Legacy  to  T.  S, 
there  tho'  the  Affets  fall  fhort  to  fatisfy  the  other  Legacies, 
Fct  the  Sfecific  Legacy  fhall  be  intirely  paid ;  'tis  othcrwife 
▼here  there  is  a  Defeft  of  Affets.     i  Ftrnim  94. 

But 
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But  where  the  Tcftator  devifed  zrSfecific  Legacy  to  T.  S. 
there  thp'  the  Affets  fall  fhort  to  fatisfy  the  other  Legacies, 
yet  the  Sfecijic  Legacy  Ihall  be  intirely  paid ;  'tis  otherwifc 
""  vrhere  the^evife  b  of  loo/.  to  A.  and  50/.  to  B.  and  that ' 

the  100/.  Ihall  be  paid  to  A>  in  ihefirfi  PlacCy  for  in  fuch. 
Cafe,  if  Affets  fall  Ihort  to  fatisfy  the  50/.  there  the  Leg- 
atee muft  make  a  proportibnable  Abatement  of  his  L<^acy. 
I  Vem^  31.  Brown  verfus  Atteh* 

TheTeftatrix  dcvifed  400/.  tp  the  Plaintiff  SmalBonf,  to 
be  paid -to  him  ^ut  of  500/.  fecured  by  a  Statute,  6fc.  by 
one  Cromfion,  and  this  was  in  Part  of  her  Acknowledge- 
ment, for  .the  great  Care  ai^l  Pains  of  the  faid  Smallbom  iu 
her  Coneerns>  and  made  the  Defendant  Executor,  and  died; 
and  now  a  Bill  was  brought  againA  him  to  have  this  Money 
paid,  the  Statute  being  in  his  Hands;  but  he  refufed  to  pay 
-  the  Money,  bccaufe  the  Tcftatrix  had  deviled  to  other  Leg- 
atees above  1000/.  more  than  her  Eftate  would  fatisfy;  and 
that  if  the  Plaintiff  would  fubmit  to  an  Abatement  in  Pro- 
porjiion,  then  the  Defendant  was  willmg  to  pay  the  Refidue; 
but  the  whole  was  decreed  to  be  paid  to  the  i*laintilF,  be- 
cause this  was  in  Nature  of  a  Sfecijic  Legacy^  and  ought  not 
to  be  fubje6l  to  any  Abatement,  though  the  Eftate  {hould 
fall  fliort  to  anfwer  the  other  Legacies.  Chanc*  Cafei  303. 
Smallbone  ycrius  Brace* 

One  of  the  Legatees  had  a  Statute  and  a  Mortgage  to  fe-> 
cure  the  Payment  of  his  Legacy;  but  his  Legacy  being  not 
paid,  he  was  decreed  to  9^bate  in  Proportion  with  fhe  reft," 
where  there  was  a  Defe6l  of  Affets  to  pay  all  the  Debt3« 
.ZX  dr.  Grove  verfus  Benfon^ 

The  Teftator  devifed  3400/.  to  be  laid  out  by  his  Execu- 
tors in  the  Purchafe  of  Annuities  in  the  Exchequer  for 
ninety-nine  Years  Term,  to  be  enjoyed  by  his  Wife  for  her 
Life,  fhe  releaiing  her  Dower;  and  after  her  Deceafe  to  go 
equally  to  his  two  Daughters;  and  bequeaths  xoooL  a-piece 
to  his  faid  two  Daughters,  and  dies,  leaving  little  more 
Aflets  than  would  pay  the  3400/.  Lord  Chancellor:  The 
3400/.  ihall  have  the  Preference,  and  if  there  be  not  ASets 
enough  to  pay  the  other  Legacies,  they  muft  be  loft;  4t  is  to 
be  taken  as  a  Devife  of  an  Annuity,  and  therefore  a  fpecific 
Legacy,  and  confequently  to  be  preferred  before  a  pecuniary- 
Legacy.     Bvrridgey,  Bradyly  1  Williams  127. 

The  Teftatrix  inter  alia  gave  1 500  /.  to  her  eldeft  Son,  ia 
Truft  to  lay  out  in  aPurcl^fe  01  Lands  in  Fee,  and  to  grant 
r     X  jQ     "j      a  Rent-charge  [+  29]   of  50  /.  per  annum  thereout  to    his 
^  ^      Daughter,  but  if  he  fhould  retufe  or  negled  to  lay  out 

the  1500/.  in  a  Purchafe,  and  grant  this  Rent-charge^  then 
he  to  have  500/.  of  the  Money,  and  the  remaining  loooA 
to  be  laid-  out  in  the  Purchafe  pf  an  Annuity  as  far  as  it 
would  go,  for  the  Daughter. 

There  being  in  this  Cafe  a  Deficiency  of  Aflets,  the  qaef- 
tion  was,  whether  the  1500/*  Legacy,  or  at  leaft  the  ^oL  ^ 
Year  Annuity,  (hould  abate  in  Proportion.  '  Objeded,  that 
it  fhould  not,  bccaufe  ordered  to  be  laid  out  in  Land,  and 
confequently  a  Dcvifc  of  Land,  and  thereby  becomes  a  fpe- 
cificDcvifc.  The 
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The  Lord  Chancellor  hfeld  this  no  fpecific  Legacy,  qucf- 
tioncd  the  Authority  of  the  laft  Cafe,  faid  he  took  the'Daugh- 
t^rto  be  a  Legatee  for  looo/..  which  was  to  abate  in  Pro- 
portion, and  as  far  as  it  would  go  to  be  laid  out  in  an  An7 
nuity  for  the  Daughter  for  Life.    Hinion  v.  Pinke^  i  WiUiams 

539- 
As  there  is  a  Benefit  to  a  fpecific  Legatee  that  he  fhall  not 

contribute,  fo  there  is  a  Hazard  the  other  Way ;  for  In- 
ftaace.  If  fuch  fpecific  Legacy,  being  a  Leafe,  be  evifled. 
or,  being  Goods,  be  loft  or  burnt,  or,^  being  a  Debt,  be  loft 
by  the  Itifolvency  of  the  Debtor ;  in  all  thefe  Cafes  the  fpe- 
cific Legatee  (hall  have  no  Contribution  from  the  other  Le« 
gaices,  and  therefore  fhall  pay  no  Contribution  towards 
them.     I  JVilliams  540. 

Charities  tho'  preferred  by  the  CiviJ  Law,  yet  they  ought 
to  abate  in  Proportion,  i  JVilUams  522,  523,  264.  2  Wil^ 
Hams  25. 

Specific  Leg^acies,  on  a  Deficiency  of  Aflets,  are  not  bound 
to  abate  in  Proportion.  Mafiers  v*  MafierSy  i  TViUiams 
422. 

Derife  of  a  Rent-charge  out  of  a  Term  is  as  much  a  fpe- 
cific Devife  as  a  Dcvifc  of  the  Term  it  felf.     Long  v.  Shorty  • 
I  WiUiams  403. 

A  fpecific  Legacy  \9  not  to  be  broken  into  in  order  to  make 
good  a  pecuniary  Legacy,  much  lefs  fhall  pecuniary  Lega- 
tees, on  a  'Deficiency  ofAffets,  have  any  Remedy  for  their 
Legacies  againft  a  Devifee  of  Land ;  as  where  one  feifed  in 
Fee  owes  Debts  by  Bond,  and  devifes  Land  to  his  Htir  in 
Tail,  giving  feveral  Legacies,  and  the  Heir,  who  was  alfo 
Executor,  with  the  perfonal  Eftate  paid  off  the  Bond  Debts^^ 
by  which  Means  there  was  a  Deficiency  of  Affcts  to  pay  the 
Legacies;  the  Legatees  were  held  to  be  without  Remedy; 
otherwife  had  the  Land  defcended  to  fuch  Heir  in  Fee.  Itern$ 
V.  Meyrickf   1    Williams  201.      CHftofi  v.  Burt,  1  Williams 

One  by  Will  gives  feveral  Legacies,  and  afterwards  in  the 
fame  Will,  apprehending  there  would  be  a  Surplus,  there- 
fore gave  farther  Legacies ;  the  Legacies  in  the  former  Part 
of  the  Will  ihall  have  Preference,  in  Cafe  there  be  a  Defi- 
ciency of  Affets.     2  Williams  23. 

If  the  Teltator's  perfonal  Eftate  is  not  fufficient  to  pay  all 
Legacies ;  the  Executors  having  Legacies  bequeathed  them 
(hall  abate  in  Propbrtibn  with  the  other  Legatees,  even 
though  the  Legacies  bd  given  them  for  their  Care  and  Trou- 
ble, and  not  generally.  2  Fern*  432.  2  Peere  Williams  25» 
Bam.  43-4-  * 

If  an  Executot  pays  a  Legacy,  on  a  Suppofitioh  that  there 
are  Aflets  to  pay  all  other  Legacies,  and  afterwards  there  is 
a  Deficiency,  the  Legatee  muft  refund.  Edwards  v*  Freeman, 
1  WitRams  447. 

Voj«  I.  p  (3)  Of 
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(3")  f^f  Legacies  apfoinied  to  he  faid  out  of  Lands* 

A  Debtor  by  Bond  devifcd,  that  the  Debt  fhould  be  paid 
out  of  his  perfonal  Eftatc;  and  if  that  fell  fliort,  then  his 
Executor  fhould  fell  his  real  Eftate,  and  with  the  Money 
arifing  by  fuch  Sale  difcharge  the  Debt,  and  accordingly  the 
Lands  were  fold;  which  by  feveral  mefne  Conveyances  after- 
'  wards  came  to  the  Defendants>  who  vfcye  now  fued  in  Chan- 

cery for  the  Money  as  charged  on  the  Lands ;  but  it  was  de- 
creed, that  the  Money  arifing  by  the  Sale  of  the  Lands 
fliould  go  in  Aid  of  the  Purchafcr,  who  had  bought  the 
Land  for  a  valuable  Confideration,  without  Notice  of  any 
Incumbrance.  Chan.  Cafes  137.  Prefcott  verfus  Edwards^ 
&  al\ 

The  Hulband  being  feifed  in  Fee  of  a  Mejfuage,  devifcd 
10/.  fer  Annum  to  be  paid  yearly  to  his  Wile  for  Life,  and 
the  Inheritance  to  his  Son  and  Heir;  upon  Condition,  that  he 
fliould  pay  to  his  Two  Sifters  50/.  a-piece,  &c.  andYooa 
after  he  died ;  then  the  Soix  entered  and  devifcd  the  faid 
Meffuage  to  his  elder  Brother yi?r  Life,  and  afterwards  to  the 
Defendant  Robert  Colt,  and  his  Heirs;  now  thefe  Legacies  be- 
ing to  be  paid  out  of  the  Lands,  the  PlaintiB'  by  his  Bill 
iniiftcd,  that  he  having  dnly  an  Eftate  for  Life  thereinj  and 
the  Defendant  having  the  Revcrfion  in  Fee,  he  ought  to  con- 
tribute Two  Thirds,  and  the  Defendant  one  Third ;  which 
w^as  decreed  accordingly;  iand  becaufe  the  Plaintiff  had  the 
immediate  Poffeflion,  and  fo  might  be  compelled  to  pay  the 
whole,  then  he  and  his  Executors  fhould  hold  the  Prcmiifes 
till  they  were  fatisfied.  Chauc,  Cafes  304.  Feachy  verfus 
Colt. 

A  Devife  of  Lands  until  200/.  be  raifcd  out  ef  tliem,  fhall 
be  intended  until  that  Sum  might  he  laifcd;  and  in  fuch  Cafe 
if  the  Heir  or  he  in  Rcverfion  enter  upon  the  Devifee,  he  may 
cither  have  an  A6lion  of  Trefpafs,  or  re-enter  and  hold  the 
till  all  the  Money  is  ra^ifcd.     4  Ref.  42^ 

The  Teilator  dcvifed  all  his  Lands  to  T.  S.  and  the  Heirs 
of  his  Body,  Remainder  over ;  and  in  another  Part  of  his 
Will,  reciting,  that  he  owed  the  Defendant  Money,  he 
therefore  dcvifed  to  him  all  his  ferfonal  Eflate^  and  made 
him  Executor, 'w/i7//«jf  him  to  fay  his  Debts:  Decreed,  this 
was  a  Charge  on  the  Lands  aa  well  as  on  the  perfonal  Eftate 
to  pay  the  Debts,  i  Vem*  41 1.  Chwdfley  verfus  Pelham. 
'  The  Cafe  was,  (njiz.)  The  Tcftator  direacd,  that  his 
J)ehts fhould  be  faid  before  any  Legacies  or  GiftSy  and  having 
dcvifed  fevferal  pecuniary  Legacies,  he  afterwards  devifcd 
Lands  to  7".  S.  on  Condition  to  pay  a  Rent  to  J*  D.  and 
other  Lands  to  W.  W  on  Condition  to  pay  a  Rent  of  5/. 
fer  Annum  to  O.  R.  Decreed,  that  thefc  Lands  arc  not  fub- 
jcflto  p.ay  the  Teftator's  Debts,  becaufe  the  general  Claufe 
in  the  Beginning  of  the  Will  fhall  be  intended  only  of  the 
perfonal  Eftate,  and  the  pecuniary  Legacies  therein  deviled. 
^  Kern.  45-.     Eyks  vcrfas  Cary. 

Where 
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Where  Lancb  are  devifcd  fox;  Payment  of  Debts  and  Le- 
gacies, they  fliall  be  paid  fart  fajfu ;  fo  decreed  by  the  Lord 
Chancellor  Nottingham ;  bat  ihat  Decree  was  rcverfed  by  the- 
Lord  Keeper  Ifarth,  who  gave  Preference  to  the  Debts;  but 
the  Lord  Chancellor  Jefferies  was  not  fatisfied  wi^h  that 
ReTerfal.     i  V^n»  48Z.     GoJIing  verfus  Domey*  '  ' 

(f  31]  The  Tcftator,  when  he  was  a  Student  in  the  Um-  £  f  31  ][ 
▼nfity,  and  when  he  was  juft  come  of  Age,  entered  into  a 
Covenant  for  the  Payment  of  his  Sifter's  Portion,  to  which 
icwas  not  oiherwife  liabk,  which  he  afterwards  refufed 
to  pay ;  and  by  his  Will  devifed  his  Lands  for  the  Piiyment 
ef  kiijufi Debts;  it  was  infifted,  that  Claufes  of  this  Nature 
did  not  extend  to  all  Sorts  of  Debts;  as  for  liiftance.  Debts 
vhich  arife  by  Misfeazance,  as  for  an  Efcape  or  Breach  of 
Truft,  which  are  contrafled  Mala  fide -^  but  if  was  decreed, 
that  this  was  a  juft  Debt  and  within  this  Claufe,  and  the 
Lands  charged  therewith  by  this  Covenant,  i  F'ern.  431. 
Lord  HoIIis  verfus  Carr. 

It  was  the  Opinion  of  Holtf  Ch.  Juft.  that  where  Money 
is  devifed  to  be  paid  out  of  Lands,  that  the  Legatee  may 
itve  aa  AftioB  of  Debt  againil  the  Owner  of  the  Land,  up- 
on the  Statute  of  Wills  32  H.  8.  for  where  a  Statute  enacts 
ajiyThiflg  for  the  Advantage  of  any  Perfon,  he  fhail  have 
a  Remedy  to  recover  the  Thing.     Mod,  Cafes  2.6. 

One  giyes  Legacies  by  his  Will  and  other  Legacies  by  his 
Codicil,  charging  the  Land  with  the  Legacies  in  the  Will 
only;  on  the  perfonal  Eftate's  not  being  fufficient  to  pay  all 
the  Legacies,  the  Land  fliall  bear  the  Charge  of  the  Lega- 
cies by  the  Will,  and  thofe  given  by  the  Codicil  fhall  be 
paid  out  of  the  perfonal  Eftate.  Majiers  vi  MaJlerSy  1 
WiUianu  422. 

Where  Lands  are  devifed  for  Payment  of  Debts  and  Le- 
veies, all  the  Bond-Debts,  and  likewife  the  Debts  upon 
fimpjle  Contrad,  fliall  be  paid  in  Proportion;  but  it  is  other- 
wife  where  there  are  Judgments  or  Debts  which  charge  the 
Lands.    Chanc.   Rep.  32. 

Lands  were  devifed  to  Two  Perfons  for  the  Payment  of 
Legacies  given  by  the  Will,  and  the  Debts  of  the  Tcftator, 
Remainder  to  7*  S.  in  Tail;  it  was  held,  that  here  was  no 
Freehold  in  the  Devifees,  but  quafi.  a  Term  for  Years,  for 
the  Profits  of  the  Lands  and  the  Debts  are  incertain;  but 
fiich  a  Limitatiofi  in  a  Deed  is  a  conditional  Freehold.  Cro^ 

^^''-  i^Sy  3SO. 

The  TeftatoT  devifes  as  follows : 

"  I  give  all  my  perfonal  Eftate  whatfoever  to  my  three 
*^  loving  Sifters,  equally  to  be  divided  amongft  them;  and 
"  I  give  my  real  Eftate  to  my  four  Sons,  chargedhk  with  the 
**  Paymeat  of  my  juft  Debts."  And  after  making  his  three 
Sifters  Executrixes;  the  Teftator  died  indebted  by  fimple 
ContraA,  Bond  and  Mortgages.  Decreed  in  Chancery^  that 
the  perfonal  Eftate  fliould  be  firft  applied  towards  Pay- 
lc»t  of  all  the  Debts,  and  that  the  real  Eftate  ought  to 

.  como 
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come  In  only  to  fupply  the  Deficiency,  in  Cafe  there  fliould 
lf)e  any.  BromhaS  smd  IFilbrahiun,  Mich.  1734.  Farrefier's 
kef.  Z74, 

Mr.  Nichol  makes  his  Will  as  follows:  As  to  my  worldly 
£ftate  I  ghcy  devife  and  difpofe.  thereof  4J  follows  t  Imprimis, 
I  will  that  the  Charges  of  my  Fwieraly  and  all  J^ebts  owing  by  me 
at  my  Death,  beju^ly  faid  and  Jatisfiedy  effecially  that  due  to  my 
foor  Carrier Sy  zvhich  I  will  fhall  be  dif charged  with  the  firji 
Money  of  mine  that  JhaU  ie  received;  and  I  will  that  all  my 
Debts  be  faid  within  a  Year  after  my  Deceafe,  or  fo  Joon  after  as 
can  foffibiy  be  performed.  Then  he  dcvifes  his  real  Eftate  to 
Truftees,  in  Truft  for  his  Wife  for  99  Years,  if  Che  ftiould 
fo  long  live;  after  her  Death  in  Truft  for  his  Mother  A)r  99 
Year$,  Remainder  to  his  firft  and  other  Sons  in  Tail  Male, 
and  gave  away  feveral  fpecificand  pecuniary  Legacies. 
C     t  3t     ]  [f  3Z]  The  G^eftion  in  Chancery  was,  Whether  the  real 

Eftate  was  by  thcfc  Words  chargeable  with  the  Payment 
of  his  Debts  in  the  Cafe  of  a  Deficiency  of  the  perfonal 
Eftate.  i 

The  Lord  Chancellor  held,  that  the  real  Eftate  was. 
chargeable,  Hatton  v.  Nichol,  Trin.  1735^'  Forrefler'%  Ref* 
lie 

Colvile  deyifed  his  Lands  to  his  Wife  for  Life,  chargeabli» 
with  the  Payment  of  two  Annuities  for  Liyes,  and  with  a 
Legacy  of  1000  /.  and  gave  her 'a  Power  to  raife  by  Mort- 
gage, or  Sale  of  any  Part  of  the  Inheritance  (ucb  a  Sum  as 
would  be  fufficient  to  difchargc  the  Debts  he  Ihould  owe  at 
the  Time  of  his  Death ;  and  then  exprefling  a  Defire  he  had 
of  perpetuating  his  Name  and  Eftate,  be  devifed  all  hb  real 
Eftate  (after  his  Wife's  Death)  to  his  Nephew  Robert  Lufkin 
for  Life,  Remainder  to  his  firft  and  other  Sons  in  Tail,  ^c. 
upon  Condition  of  their  taking  and  ufing  the  Name  and 
Arms  of  Colvile  for  ever;  and  then  i|i  the  Clpfc  pf  his  Will 
he  giyes  all  his  Goods,  Chattels  and  perfonal  Eftate  to  his 
Wife,  and  made  Jier  fole  Executrix. 

In  Chancery  the  C^ucftion  was.  Whether  the  perfofial 
Eftate  fhould  or  fhould  not  be  chargeable  with  the  Payment 
of  the  Teftatbr's  Debta-  Decreed,  that  the  C^iai^c  fhould 
be  intirely  on  the  real  Eftate,  and  the  Wife  to  have  the  per- 
fonal Eftate  to  her  own  Ufle,  Stafleton  v.  Cohili,  Trimm 
1726.  Forrejler's  Ref.  2ot. 

One  feifed  in  Fee  of  Lands,  and  poflcf&d  of  a  pieifonal 
Eftate,  having  Children  and  o^ving  Money,  gives  Legacies 
by  his  Will,  a|id  direSs  that  they  Ihall  be  paid  out  of  his 
real  Eftate,  and^ivea  his  perfonal  Eftate  to  his  Children. 

Mafter  of  the  Rolls:  If  the  Legacies  had  been  only 
^  charged  upon  the  real  Eftate,  yet  the  perfonal  Eftate  iliould 
have  been  lirft  applied. to  pay  then^,  wd  fo  fhould  it  have 
been  againft  a  refiduary  Legatee;  but  in  this  CaCe  the  real 
Eftate  being  the  Fund  appointed,  and.  the  whole  perfonal 
Eftate  given  away  by  the  Will,  the  Legacies  m\xft  be  paid 
out  of  the  real  Eftate  only,  but  the  Debts  fhall  be  paid  out 
of  the  perfonal  Eftate,  the  Will  not  ordering  the  Debts  to 

be 
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be  paid  out  o£  the  real  Eftatc,    Heath  v.  Heath,  2  WilUams 
366. 

(3.)  Of  Legacies  to  he  faid  cut  of  the  ferfonal  Bfiate.       ^ 

The  Father  by  his  Will  appointed,  that  his  peifonal  Ef- 
tate  fhould  be  to  the  Ufe  of  his  Paughter,  to  raife  a  Portion 
of  2000/.  for  her,  and  that  Ihc  Ihould  haye  the  Intpreft 
thereof  whilft  flic  continued  fole,  t3c*  in  this  Cafe  it  ws^s 
held,  that  the  Portion  being  to  be  paid  out  of  the  perfonal 
Eibte,  the  Widow  fhould  not  retain  her  far^fhemalia. .  Chanc. 
Cgfes  145.     Shipton  ^  Ux*  Tcrfus  Hamfon. ' 

A  Lejgacy  of  2.ot)o/.  was  devifed  to  the  yiaintiffto  be  made 
up  out  of  certain  Debts  due  to,  the  Teftator,  mentioned  in 
a  Schedule  annexed  to  his  "Will;  but  upon  Compuution 
thofc  Debts  amounted  to  no  moie  than  1700/.  yet  Affcts  be- 
ing confcfled,  the  Whole  2000/.  was  decreed.  Chanc,  Ref. 
152.    Pettiward  verfus  Pettiward. 

DcTifc  of  a  Legacy  of  2000/.  to  his  Daughter  Lettlce,  and 

of  2500/.  to  be  paid  to  his  Daughter  yane^  tp  be  raifed  out 

af  his  perfonal  Eftate ;  aiid  if  that  fell  Ihort,  then  the  faid 

Portions  to  be  made  good  out  of  the  Rents  and  Profits  of  ^ 

his  real  and  Leajehold  Eftates,  &c.  the  Tf^ftator  died,  and  a 

Bill  being  exhibited  againft  thcTruftccs  to  perform  thcTruft, 

and  that  Lettice  might  have  her  [j-  33]  Legacy  of  2000/.  and      [     t  33     ^ 

In^cicft;  the  Tniftees,  by  their  Anfwer  fay,' that  they  have      ^ 

not  Afiets,  and  that  the  Portions  fliould  be  gradually  faid,  as 

the  Rents  and  Profits  of  |hc  Lands  fhould  arife,  or  intirely 

when  the  Whole  fhould  be  raifed,  and  that  they  had  not 

Power  to  fell  or  mortgage  the  Lands  to  ralfe  thefe  Portions, 

and  that  the  Jewtlszitxh^  ParafhemaJia  o(  the  Vfidow ; 

but  decreed,  that  the  Lcafehold  Lands  ihould  be  fold  to 

fupply  what  was  deficient  of  the  perfonal  Eflate,  or  fhould 

he  mortgaged  for  that  Purpofe,  and  as  to  the  Parafhernaliay 

no  Order  was  madc>  but  ^he  Court  inclined  that  the  Widow 

ihould  retain  them.'  Chanc.  Cafes  165.    Carew  verfus  Car'ew, 

The  Teftator  being  feifed   of  Lands  in  Pimhowy-  of  the 

yearly  Value  of  34/.  fer  Annum,  but  leafed  to  one  for  Life, 

referring   40^.   fer  Annum  Rent,  d^vifed  feveral  Legacies 

amounting  to   loc/.  to  he  faid  out  of  his  Lands  at  Pimhow 

vithin  a   Tear  after  his  Death;  and  devifed  the  Lands  them- 

felYCs  to  7*.  S.  without  limiting  what  Eftate  he  fhould  haye 

therein.     It   was  objeftcd,  that  he  had  only  an  Eftate  for 

Life,  becaufe  the  Charge  for  the  Payment  of  the  Legacies 

was  not  in  his  PerfonyhnK  on  the  L^nds ;  but  adjudged  he 

had  a  Fec-finjplc,  becaufe  the  Profits  of  the  Lands  would 

not  amount  to  100/.  in.the  Time  wherein  the  Legacies  were 

payable^  and  therefore  he  might  fuftain  a  Lofs  by  paying 

them.     Freak  ytrfus  Lee,  T*  ^ones  113.     2  Xfv.  249. 5.  C,    .    ^ 

The  Teftator  had. Goods  to  the  Value  of  100/.  arid  owed 
2o/-  and  he  devifed  a  Moiety  of  all  his  Goods  to  his  Wife 
aud  to  bis  Executor,  efually  to  be  divided',  the  Executor  paid   - 

the  • 
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the  Debt  of  %o  I  but  adjudgad^  that  the  Wife  {houid  have 
the  full  Moiety  of  loo/.  becaufe,  'tho  the  20/.  was  paid, 
the  Executor  had  fufficicnt  Aflets  to  pay  that  IVJoicty.  Gould. 
149. 

So  where  the  Teftator  devifed  a  Moiety  of  his  pcrfonal 
Eftate  to  his  Wife,  and  then  he  gave  feveral  Legacies  to  fe- 
deral PeifonS;,  and  afterwards  devifed  the  Rejiduum  to  T,  5- 
it  was  decreed,  that  if  there  were  fufBcient  to  pay  the  Debts, 
the  Wife  fhall  have  the  full  Moiety'of  the  Whole,  and  the 
Debts  fhall  be  paid  out  of  the  refiduary  Part;  and  if  he  had 
Money,  Bonds,  and  Leafcs  for  Years,  the  Moiety  pf  them 
Ihall  pafs.     zChanc,  Rfp.   16.  Lee  vcrfas  Haie^ 

4-  by  Settlement  had  a  power  to  charge  Lands  with  di- 
vers Sums  of  Money,  but  by  joining  in  a  new  Settlement  had 
deftroyed  that  Power.  A.  by  Will"  bequeathed  looo/.  to 
J.  C.  out  of  thefe  Lands ;  it  was  infiftcd,  that  though  this 
might  be  good  ^s  a  Charge,  it  fliould  take  effeft  as  a  Legacyj 
which  was  not  hurt  by  taking  an  additional  Security  for  it  j 
Ijkc  the  Grant  of  an  Annuity  out  of  Land,  to  which  the 
Grantor  has  no  Title,  though  it  cannot  charge  thp  Land,  it 
fhall  charge  the  Perfon  of  the  Grantor ;  the  Teftator'^  main 
Intent  was  to  give  this  Legacy  to  J.  5.  he  fhall  have  it  either 
one  Way  or  another,  /either  out  of  the  Land  or  perfonal 
•  Efiate. 

Zord  Chancellor;  Here  is  a  particular  Provilion  for  this 
Legacy.  Now  it  is  poffible  for  a  Legacy  to  be  charged  in  fuch 
a  Manner  upon 'a  certain  Fund,  as  that  upon  its  failing  the 
Legacy  fhall  be  loft:.  It  is  material  that  this  Bequ^ft  is 
grounded  upon  a  Power,  and  'may  be  thoughf  no  more  than 
the  Execution  of  that  Power,  which,  if  void,  muft  of  Courfe 
be  a  void  Bequeft  alfo.  It  is  likewife  pbfervable,  that  the 
Will  gives  the  Refidue  to  the  Teftator's  eldeft  Son  ;  fo  that 
.  to  make  this  Legacy  good,  the  Child  who  is  the  Legatee,  and 
otherwife  provided  for^  muft  take  it  aM'ay  from  another 
[     t  34     3      Child  ;  and  what  [f  34]  makes  it  ftill  harder  in  the  princpal  • 

Cafe  is,  that  a  Legacy  wt)uld  by  this  Means  be  taken-  away 
from  an  Heir  in  Order  to  be  given  to  a  younger  Child.  A 
Charge  upon  Land  feems  not  to  be  fo  ftrong  as  a  Gift  of 
a  Legacy. 

But  at  length  it  weighed  with  the  Court,  that  the  Value 
.  of  the  Land  was  fo  conGderable  as  to  amount  to  1000  A 
fer  Annum ;  and  the  Defign  appeared  to  be,  to  leave  the 
younger  Child  two  feveral  Sums  of  1000/.  one  charged  by 
exprefs  Words  upon  the  perfonal  Eftate,  the  other  upon  the 
Land;  his  Lordfl^p  faying,  that  if  a  Legacy  be  given  to 
y.  S,  to  be  paid  out  of  fuch  a  particular  Debt,  and  there 
iliould  not  appear  to  be  ajiy  fuch  Debt,  or  the  Fund  fail, 
fjill  the  Legacy  ought  to  be  paid ;  and  the  failing  of  the 
Modt^s  appointed  for  Payment  fhould  not  defeat  the  Legacy 
jtfelf,     S^vih  V.  Blaciety  i  TFilliam/  777. 

(4.)  Zfg^^. 
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{4.)  Legatee  dying  hefore  Time  of  Payment  of  the  Legacy y  and 

where  a  Legacy  fhall  jurvive* 

By  the  Civil  Law  a  Legacy  Is  not  due  where  the  Legatee 
diiskefore  the  Ttjlator ;  fo  alfo  if  the  Legacy  is  conditional^ 
and  he  die  befove  the  Condition  is  performed>  or  M'here  by 
the  Will  it  is  to  be  paid,  but  no  certain  Day  or  Time  of  pointed 
for  Payment^  and  the  Legatee  dies  before  thax  Time  comes  ) 
but  if  it  is  to  be  paid  on  a  certain  Day»  and  the  Legatee 
dies,  £5?f-  it  fhall  furvivetohia  Executor- 

The  Father  bequeathed  his  Goods  to  be  delivered  to  his 
ionwhen  he  lliall  be  of  the  Age  of  24  Years,  and  if  he  die 
before  that,  then  his  Daughter  Ihall  hstve  them  ;  the  Son  dies 
long  before  the  Age  of  24  Years  :  Adjudged,  that  the  Daugh- 
ter Thail  have  them  immediately,      i  And,  3^. 

But  where  a  Sum  oi  Moniey  was  devifed.  Remainder  over, 
tnd  the  Legatee  died  before  he  had  received  his  Legacy,  the 
Lord  Commiilioner  jkawHnfon  was  of  Opinion,  that  it  ihould 
goto  his  Executor ;  but  Commiilioner  Hutchins  held,  that  it 
fiiould  go  to  the  Adminiflrator  de  Benis  non,  Mich.,  3  Will.  3. 

A  Legacy  of  50/.  was  devifed  to  A.  R.  when  flie  ftiall  it 
married ;  ilic'  died   before  fhe  was  married ;  her  Executor 
(hall  not  have  it;  but  if  it  had  been  given  to  her  ^  towards  *  2  Bulft.xa5,i2^,ti9, 
Marriage,  in  fuch  Cafe  it  fliall  fuivivc  to  her  Executor,     i  »*  »-obcm'/  c«t>. 
BrownL  32.  , 

Devife  of  a  Legacy  to  T.  S.  and  his  Affigns,  the  Legatee 
died  before  it  was  paid  :  Adjudged,  tha(  his  Adminiflrator 
fliall  have  it  as  AiSgnee  in  Law,     Roll,  Ahr>  915. 

Devife  of  a  Legacy  to  T.  S.  to  be  faid  Four  Vears  after  tht 
Death  of  tlic  TeJlatoTy  and  the  Legatee  died  within  that 
Time:  Adjudged,  that  his  Executor  fliall  have  it  after  the 
Four  years  expired. 

But  if  he  had  devifed  the  Legacy  to  he  faid  to  T.  S.  when         *        >   • 
he  amis  to  the  Age  of  0,1  Tears,  his  Executor  fliall  have  the 
Legacy;  and    fo  he  flnall,  if  the  Devife  had  been  of  2,0/. 
towards  his  Marriage,  and  he  dies  afterwards  unmarried-     % 
Bulft.  126,  129-  In  i?oi^/i's  Cafe. 

The  Tcftator  devifed  Lands  to  ff.  B.  and  his  Heirs,  and 
afterwards  the  Devifce  died  in  the  Life-time  of  the  Tcftator: 
Adjudged,  that  this  Devife  was  void,  becaufe  the  Devifee 
was  not  in  Being  when  the  [f  35]  Will  fhould  take  Effect;  [  .  j  35  ] 
and  the  Word  Heirs  in  this  Cafe  is  not  a  Delignation  of  the 
Pcifon  Vho  fhall  take,  but  a  Limitation  of  the  Eftate;  for 
if  it  was  a  Defcription  of  the  Perfon,  then  his  Widow  would 
be  endowed.  F/otu.  Com*  345.  Brett  verfus  Rigden;  cited  in 
I  Rep,  105.  in  Shelley's  C^ie,  and  155,  in  the  Rc6lor  of 
Cheddingtons  Cafe. 

So  where  the  J),eyife  was  to  R*  B.  in  Fee,  to  the  Ufe  of 
B.  B,  and  the  Heirs  Males  of  his  Body^.  and  for  Default  of 
fach  liTue  to  his  Daughters;  aiJterwaTds  R,  B.  died  in  the 
Life-time  of  the  Teftator,  leaving  IStie  a  Daughter,  and  his 
Wife  with  Child,  which  was  a  Son,  afterwards  born:  Ad- 
judged,  that  neither  the  Son  or  Daughter  fhould  have  the 
i^aiis,  for  they  could  not  veft  in  the  Son,  becaufe  they 

never 
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never  vcfted  in  i?»  B*  his  Father,  he  dying  in  the  Life-time  of 
his  Father;  s^nd  here  the  Word  J^eirs  dpth  not  give  an  im- 
mediate Eftate  by  way  oif  Purchafe,  but  *tis  a  Limitation  of 
the  Eftate.     Cro.  £Hz.  249.  Hartofp\  Cafe,     i  Leon.  253. 

The  Huiband  devifed  a  Term  for  Years  to  his  Wife,  until 
the  IJfw  of  his  Body  begotten  on  her  Jhould  he  Eighteen  Years 
dd;  and  if  he  die  without  Iffue,  then  to  hisfaid  Wife  for 
Life;  he  died,  leaving  liTue^'but  that  lifue  died  afterwards, 
before  Eighteen :  Adjudged,  that  the  Wife  fliall .  have  the 
Land  until  the  IflCue  would  have  been  Eighteen  if  he  had 
lived,  hecaufe  the  Time  may  be  made  certain  by  computing 
.  it  from  his  Death,  till  he  would  have  been  Eighteen,  if  he 
had  lived*     Lane  ^6 >  Sweet  vtrHns  Beale* 

But  where  a  Legacy  was  devifed  to  an  Infant,  to  be  paid 
when  he  comes  of  Age,  and  he  died  before;  adjudged,  that 
his  Executor  or  Adminiftrator  fhall  have  it  prefemly,  and 
not  expeA  till  the  Infant  would  have  been  of  Age,  if  he  hail 
lived.     I    Leon.  278.  Lady  Lodge's  Cafe. 

So  where  a  Legacy  was  given  to  a  Feme  Covert,  to  be 
paid  within  Eighteen  Months  after  the  Death  of  the  Teftator, 
and  fhe'died  within  that  Time;  adjudged,  that  her  Hufband 
fhall  have  the  Legacy,  becaufe  the  Wife  had  an  Intereft  in 
it  before  the  Day  of  Paym^ent,  and  fuch  an  Intereft  whicfai 
Tier  Huft)and  might  have  releafed^     2  Roll*  Rep.  134. 

Dcvife  of  800/.  in  Truft  to  ipsty  feveral  Annuities^  &c.  for 
Life^  and  the  Surplus  of  bis  Eftate  to  his  Two  Nephews, 
eaually  to  be  divided;  and  dire£led  his  Executors  to  lay  it  out 
fir  their  Befteft;  one  of  the-Wephews,  and  refiduary  Lega- 
tees died  in  the  Life-time  of  the  Teftator,  and  the  other 
died  Two  Years  after  the  Tefta tor's  Death :  Decreed,  that 
the  Nephews  were  Jointenants  and  not  Tenants  in  Common^, 
and  by  Confequence  he  who  furvived  fhall  have  the  whole  ; 
for  though  the  Words  equally  to  be  divided  niacfe  a  Severance, 
■yet  that  filaufe,  by  which  the  Executor  is  direded  to  lay 
out  the  Surplus  for  the  Benefit  of  his  Nephews,  makes  it 
joint;  and  the  Annuitants  being  all  dead,  the  800 /•  fhall  go- 
jto  the  refiduary  Legatee  farviving,  and  not  to  the  Executor. 
I  f^ern.  424.  Cock  verfus  BeriJIi. 

OnC'Sands  made  his  Will,  and  gave  his  four  Daughters 
particular  Sums  of  Money,  and  then  fays,  I  give  all  the  Rtfi 
of  my  perfonal  EjiatSy  not  bequeathed  to  my  four  Daughters, 
Judith^  Sarah,  Elizabeth  and  Ai^ne  equedty^  and  I  order  ike 
feveral  Sums  before  given  to  my  Daughters,  and  Ukewife  their  fe^ 
veral  Parts  of  my  perfonal  Eftate,  fliall  be  paid  them  rcfpcc- 

/  r     t  <l6     1     ^^^^y  *^  ^^^^^  ^B*  of  twenty-one  [f  36]  or  Marriage,  which 
*•         '^        J      fhall  firft  happen,  fo  zsfuch  Marriage  piaU  be  with  the  Ccnfen^ 

of  my  BroAer  Brown,  if  he  be  then  living,  and  if  any  cf  ney 
fud  three  Daughters  (N.  1^  one  was  then  married) JheM  happen 
to  die  before  her  or  their  refpcdive  Age  or  Marriage  as  ajvre^ 
ffaid,  in  fuch  CafelgheAi  Legacy  ^  her  or  them  fo  dying  eu 
afore faia  to  and  between  the  Snrvivets  of  my  four  Daughters 
equally^ 

^  '  Onr 
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One  of  the  Daughters  married  .  in  the  Life  of  Bt9n>% 
without  his  Confent^  ancji  died  before  the  Age  of  tve^ty*  , 
one,  leaving  ISue. 

Her  Reprefentatiyes  bring  a  Bill  in  Chaiicery ,  fot  thb 
Legacy* 

Lard  ChAHCillar :  Tliis  is  Mi  to  be  confiBexed  under  the 
Head  forfeiture,  it  is  merely  a  Legacy,  and  two  Days  of 
Payment  appointed,  with  a  Dcvife  ova-,  and  the  Perfon  dies 
before  the  Tiinc  the  Legacy  grew  due;  fo  decreed,  that  fhc 
dying  before  Marriage  mth  Confentj  or  twenty-one,  an  Ac- 
count to  be  taken  of  her  Part,  and  that  the  Improvements, 
of  it  be  paid  to, the  furviving  SiRers^  ^^Sgot  againft  Morris, 
StkB  Cajes  in  Chancery,  fd.  26^ 

The  Teftator  devifed  a  Sum  of  Money  to  T.  5,  to  he  paid 
at  the  Age  of  Twenty-^ne,  or  Day  of  Marriage;  the  Lega* 
tee^  died  before  either  of  thofe  Contingencies  happened : 
Adjudged,  that  his  AdiAitiiArator  (hall  haVe  the  Money,  be- 
caufc  the  Inteflate  had  a  prefinJ^  InUreJl^  though  the  Time  cf 
Payoaeot  was  to  Come;  'tis  likewife  a  Charge  on  the  pcrfonal 
EUate,  which  was  in  Being  at  the  Time  the  Teflator  died  ; 
and  if  the  Legacy  fliould  be  difcharged  by  this  Accident,  it 
would'bc  for  the  Benefit  of  the  £xecutor  of  the  Teftator, 
vhichjie  never  intended*  2  P'eht.  366-  Bee  SmartU  verfus 
SckoUar,  T.  Jones,  98-  S.  P.  %  Lev,  207.  5.  Pt 

But  if  the  Devife  had  been  of  Money  to  T>  S.  at  the  Age 
of  Twenty-one,  or  Pay  of  Marriage;  and  if  he  die  before , 
«ther  of  thofe  Times,  'tis  then  a  lapfed  Legacy.     %  FenU 
342.  in  Cloberry*s  Cafip. 

Charles  Withers  the  Teftatot  having  a  coniiderable  real 
and  perfonal  Eftate  difpofed  of  it  as  follows;  I  give  and  be^ 
queath  to  my  Daughter  Mary,  at  her  Age  of  Twenty-one 
or  Day  of  Marriage,  which  fhall  firft  happen,  the  Sum  o€ 
2500/.  and  my  Will  is,  that  if  my  Son  Charles  fhould  die 
without  Iffuc  Male  of  his  Body  then  living,  or  which  may 
fdterwards  be  bcrn,  that  then  my  faid  Daughter  (hall  have 
•it  her  Age  of  Twenty-one  or  Day  of  Marriage,  which 
ihall  firft  happen,  the  farther  Sum  of  5500/.  over  and  above 
the  faid  Sum  of  2500/.  but  in  Cafe  the  Contingency  of  my 
Son's  dying  dp  not  happen  before  the  faid  Age  ol  my  Daugh- 
ter, or  Day  of  Marriage,  then  (he  fball  receive  and  be  paid 
the  faid  Sum  of  3506  i*  whenever  it  (hall  after  happen;  then 
deviCes  his  real  Eftate  to  his  Son  in  Tail,  Remainder  to  his 
Brother  in   Fee,  and  goes  on.  And  my  Will  is,  that  the 
Lands  and  Premifes  hereby  devifed  fhall   be  liable  to  and 
chargeable  with  the  Payment  of  the  faid  Sum  of  35002. 
whenever  it  fhall  become  due  and  payable;  and  direds,  that 
in  Cafe  of  Failate  of  liTue  of  his  Son,  his  Daughter,  her 
Heirs  or  Affigns,  fhould  join  in  a  Surrender  of  fome:Copy- 
bold  Lands  to  the  U£e  of  his  Brother^  otfaerwife  the  Legacy 
of  3500/.  to  be  void.  J 

The  Daughter  marries,  having  attained    her   Age    of 

Twenty-one,  and  dies  in  her  Brother's  Life^time^  leaving 
Vol.  L  Q  the 
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the  Plaintiff  her  Huiband^  who  tqpk  out  Adminiftration  to 
her,  and  then  her  Brother  died  without  Urue  Male.    ' 
t '   ^  57     ]  W  37]  ^^^^  Queftidn  in  Chancery  was,  whether  the  Legacy 

o£350o/.  fhould  be  raifed  out  of  theiand,  the  perfonal  Ef- 
tate '  being  deficient  ?  And  <<^hether  it  was  fuch  an  Intereft  in 
hcT>  as  fliould  go  to  the  Plaintiff  her  Adminiftrator  ? 

Lard.  Chartcellor  f  Three  Things  Were  by  the  Will  necef- 
fary  to  happen  to  intitle  the  Plaintiff's  Wife  to  this  Legacy  ; 
Death  of  her  Brother  without  Iffue  Male,  Marriage,  or  at- 
taining her  Age  of  Twenty-one  r  All  three  have  happened  ; 
this  Legacy  muft  go  to  her  Hufcand,  who  is  her  Reprefenti- 
tive,  and  who  inay  well  be  thought  to  have  married  her  in 
Confideration  of  this  additional  Fortune  of  3500/.  though 
depending  upon  a  Contingency.  King  v.  H^itkers,  Trtn^ 
^T3S'     Forrefler^s  Re  farts  117. 

Lands  were  mortgaged  to  the  Father,  and  the  Mortgage 
being  foifeited,  the  Father  devifed  500 /-  to  his  Daughter^ 
to  be  paid  out  of  the  mortgaged  Eftatc  at  her  Age  of  Twenty- 
one,  or  Day  of  Marriage ;  the  Teftator  and  the  Mortgagor 
died,  the  Daughter  married,  and  died  before  the  Legacy  was 
paid  >  and  her  Huiband,  upon  a  Bill  exhibited  againfl  th6 
Heir  and  Executor  of  the  Mortgagor^  had  a  Decree  for  the 
Moneyy  tho'  both  of  them  infilled  not  to  pay  it,  becaufe  the 
Mortgage  Was  forfeited  in  the  Life-time  of  the  Teilator. 
Chanc.  Cafes  91*     Gierke  vcrfus  Knight • 

Devifcof  a  Legacy  of  100/.  chai-gcd  on  Lahds,  and  to 
be  paid  on  the  29th  Day  o{  September  1668;  the  Legatee 
died  Inteftate  before  that  Day,  and  her  Mother  adminiftered:, 
and  exhibited  a  Bill  for  the  Money,  which  the  Defendant 
would  have  avoided,  becaufe  the  Intcftate  had  it  upon  aCon^ 
dion,  (viz.)  if  fhe  had  lived  till  the  29th  Day  of  Septem^' 
her,  which  Condition  is  now  difpenfed  withal  by  the  AA  of 
God,  (viz.^  by  the  Death  of  the  Legatee  before  the  Time 
this  Condition  was  to  be  performed  >  and  which  now  is  im- 
poffible  to  be  performed ;  but  the  Court  held,  that  an  Inte- 
reft was  vefted  in  the  Legatee,  and  by  Confequence  it  (hall 
go  to  her  Adminiftratrix.  Chanc.  Cafes  11  a.  Innocent  Sf  Ux* 
vcrfus  Taylaur, 

And  this  agrees  with  the  Civil  Lawy  by  which  the  Right 
o£  the  Legatee  is  corilidcred  in  Two  Capacities ;  one  which 
makes  him  Mailer  of  the  ^Legacy  immediately,  fo  that  be 
may  demand  the  Delivery  of  it;  the  other  is  a  Right  which 
puts  him  in  a  Condition  to  demand  it,  though  jiot  immedi- 
ately ;  now  in  the  firft  Cafe,  the  Time  is  come  in  which  the 
Right  is  vefted  in  the  Legatee,  and  the  Legacy  is  then  due; 
and  in  fuch  Cafe,  if  the  Legatee  dies  before  he  hath  i-eceived 
the  Legacy,  Vis  tranfmitted  to  his  Adminiftrator,  for  in  that 
-    Moment  of  Time  when  the  Teftator  died,  the  Right  is  vefted 
in  the  Legatee  ;  and  though  there  i^  a  certain  Time  afpoinUd 
for  the  Payment  of  the  Legacy ^  yet  fince  the  Legatee  had  ac- 
quired a  Right  by  furyiving  the  Teftator,  he  tranfmits  that 
Right  to-  bis  Adminiftrator,  though  he  die  before  that  Time. 
I  zDom.  180,  i8r. 

A  L-^f  cy 
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A  Legacy  jof  30^-  was  ilcvifed  ^o  T.  S.  an  Infant,  to  put 
him  out  Apprenticie,  and  he  died  before  he  was  of  ^  compc- 
rent  Age  to  be  an  Apprentice :  It  was  decreed,  that  it  fliould 
go  to  the  Executor  of  the  Infant,  \ebo  in  this  Cafe  being  Se-^ . 
yemecn  Years  old,  and  having  made  a  Will  and  n^^gied  an 
Executor,  i^wa)^  allowed  to  be  good,  i  Vern.  255.  Barlow 
TCiTus  Grant,  » 

The  Father  charged  his  Lands  hy  Dee4  for  the  Payment  of 
4000/.  a-piecc  to  his  Daughtere,  for  their  Portions,  to  be  paid 
to  each  of  them,  at  f uch  Times  and  jn  fuch  JVla^iner  as  he  by   . 
his  Laft  Will  fhould  [|  38]  direct ;  and  in  Default  of  fuch      f     +  ag     1 
Dircftion,  theu  the  Truftces  were  to  raife  the  faid  Portions      *•     «  '^       i 
for  each  of  his  Daughters,  payable  at  the  Age  of  Twenty- 
one,  or  Day  of  Marriage,  which  fhould  firft  happen ;  after-        V    • 
wards  by  his  Will  he  devifed  to  his  Two  Daughters  4000/. 
a-picce,  to  be  paid  to  them  in  fuch  Manner  as  by  the  Deed 
wasdirefled,  and  foon  after  di^d,  leaving  Two  Daughters : 
one  of  them  died  beforp  Twenty-one,  and  unmarried ;  her 
Mother  adminiAered,  and  brought  a  iSill  ^gainft  the  Heir 
and  the  Truftees,  to  have  ^his  Legacy  of  4x>oo/.  and  Intereft 
from  the  Death  of  her  Daughter;  and  it  was  inlifted  for  her, 
that  this  was  DeUium  in  fr^fenti  to  the  Daughter,  and  there- 
,  fore  it  being  an  Intereft  vefted,  it  ought  to  go  to  the  Admi* 
piftrator;  bcfiJes   it  is  a  Du,ty  arifing  by  the  Will,  and  in 
Nature  of  a  L.egacy.    * 

But  on  the  pontrary  it  wgis  infi&t^,  that'^his  Cafe  depends 
on  the  D^ed,  and  not  on  the  Willy  whiph  only  confirms  the 
Deed  J  and  it  being  a  Matter  of  Truft,  Equity  ought  to  fa- 
vour the  Heir ;  'tis  true,  if  this  had  been  a  Legacy  ariiing 
by  the  Will,  then  it  ipuft  have  gone  in  a  Courfe  of  Admi- 
niftration }  but  'tis  a  Duty  ariring  upon  the  De^d,  and  was, 
given  as  a  Porjion  and  not  as  a  Legacy ;  and  it;  was  not  in- 
tended, that  the  Daughter  fhould  have  any  Interefl  in  it  'till 
Twenty-one,  or  Marriage  \  'tis  true,  where  there  is  DcUtum 
i*  frajeniiy  though  not  payable  till  a  future  Day,  it  (hall  gp 
in  a  Courfe  of  Adminiftration,  becaufe  it  depends  on  the 
Will  and  affefts  the  perfonal  Eftate;  and  fo  it  is  where  Money 
is  dnifed fayahle  out  of- Lands,  becaufe  this  is  efteemed  a  Lc- 
gaty ;  but  where  it  ftands  upon  a  Dtedonly,  'tis  quite  other- 
wife,  and  in  the  principal  fcafe  'tis  to  come  wholly  out  of 
the  Lands,  ai>d  the  perfonal  Eftate  is  not  made  liable  by  the 
Will;  and  it  was  decreed  accordingly  for  the  Heir,  and  af- 
firned  upon  an  Appeal,     i  f^ern*  312-  hard  Pawletfs  Czie. 

Dctife  oflhe  Surplus  of  a  ptrfonal  Eftate,  being  30000^ 
to  the  Lord  Cravin,  during  the  Minority  of  the  Teftator's 
Son,  to  the  Ufe  of  him  and  the  Heirs  of  his  Body  ;  and  if 
he  died  without  Iffue  during  his  Minority y  then  to  the  Chil- 
dren of  his  Sifters,  and  made  his  Son  Executor,'  and  th© 
Lord  Craven  Executor,  during  the  Minority  of  his  Son,  who 
PT«vcd  the  Will ;  and  then  the  Son  being  of  the  Age  of 
ti^teen,  died  without  Iffue,  having  by  Will  devifed  to  hia 
''fife  (the  Plaintiff)  all  Ijis  perfonftl  Eftate^  and  wade  hqr 

folo 
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.  Mt  Executrix;  and  it  was  infiflcd  for  h(f!r,  that  the  Eftatc 
\qm  abfolutely  ycftcd  in  the  Son,  for  the  Devifc  to  ^he  Lord  • 
Cravittf  being  during  the  Minority  df  the  Sony  (which  muft  be 
intended  tp  determine  at  Seventeen  Years)  and  he  being  likc- 
•v^ife  made  Executor  during  fuch  Minority  ^  this  fhcws  that 
theTeftator  intended  the  Lord  CmWs  Ifitereft  fhould  con- 
.  tinue  no  longer  than  till  the  Son  came  to  be  Seventeen  Years 
old,  and  then;  and  not  till  then,  that  the  perfonal  EAate 
0ioald  be  veiled  in  him;  arid  though  it  was  objeSed,  that 
thdfe  Words  during  the.  Minority  fhall  be  intended  until  the 
Son  is^of  the  Age  of  Twenty-one  Years  ;  yet  ft  was  decreed 
that  the  Minority  was  deter mjnedu! hen  the  Son  w/n  Seventun 
Tears  old  i  and  that  this  was  a  Trufl  yeAed  in  him,  and  the 
Keifiainder  oyer  to  the  Children  of  his  Sifters,  void-  Cha$tc* 
Cafes  326.  WJhitmore  verfiis  WcU^'  2  Fenf.  ^6'j*'Cbanc^ 
Jiep.  ifarty  167. 

The  Father  fettled  Lands  to  raifc  100/.  fisr  Anni^m  for  bis 
<9deft  Son,  and  160/.  a-picce  for  his  younger  Children,  to  be 
taifed  and  p4id  according  to  their  Seniority,  ai^kd  Main- 
tenance in  the  mean  Time;  [f  39]  fome  oi  the  younger 
r     t  35     3      Children  died  living  their  Father:  It  was  decreied,  that  the 
*  ' '  '      ;      Adminiftratoi3  of  the  dead  Children  (hould  have  no  Benefit 
of  their  porribhs,  but  that  the  fame  fhould  ceafe;  but  that 
if  any  of  the  I>aughtcfs' had  marritd  in  the  Life-time  of 
their  Father;  and  aneVwards  died,  theHufbands,  as'Admi- 
Hiiftrators  t6  them,  Ihould  have  their  Portions;  for  no  certain 
Titne  being  appointed  for  Payment  of  thefc  portions,  but 
that  being  left  indefinitely,  it  doth  not  attach  till  the  Death 
bf  the  Father.   '  i  Verni  334.  Brmthwaite  y.  Sraithwaite* 
\    Devife  bf  a  Portion  to  a  Child,  with  Intereft,  but  not 
jpayablc  till  the  Age  of  Twenty-one  Years,  or  Atarriage; 
the  Child  died  before  Twenty-one,  and  not  inarried  ;  it  (hall 
go  to  his Adminiftratoir.  i  f>m.  46Z.  Collins  ytrfus  Metcalfe.  • 
'    By  the  Civil  Law  there  is  no  Survivorlhip  amongft  I^ 
gatees ;  for  if  Go6ds  art  devifed  to  Two  jointly,  arid  after- 
yards  one  of  them  dies,  the  Executor  of  ^he  de^d  Legatee 
fhail  have  his  Share;  but  where  the  Teftator  devifed  "Goods 
Jd  Two  jointly,  and  the  Executor  affented  to  the  Legacyj 
ftind  then  one  of  them  died ;  adji^ged,  that  by  this  Aflcnt  a'li 
Intereft  is  vefted,  and  'tis  become  a  Chattel,  and  governable 
by  the  Rules  of  Common  Law*    z  Lev.  aoQ.  Bufiard  verfus 
Stukley.    '  •     • ^    .  *r    . 

Thofftas  Cole  by  Will  gave  to  his  Grapdaughters  Elhabeth 
and  Anney  and  to  liis  Orandfon  Tkomas  loooT  irpiece  of  his 
.  Eajl-India  Stock,  and  the  Intereft  thereof  for  their  XJfe ;  and 
if  any  dies  to  the  Survivors  , or  Survivor,  {hare  and  (hare 
alike,  and  Wills  that  the  Intereft  be  paid  to  her  Father,  hfe 
Son  Howard,  to  be  improved  to  their  Ufe? 

The  Grandfon  died  an  Infant^  whereby  bis  Share  furvived 
^mongft  his  two  Sifters,  and  then  one  of  Ae  Sifters  died. 
•    In  Chancery  the  C^eftion  was,  whether  the  Share  (he  had 
ftken  by  Survivorlhip  upon  her  Brother's  Death  {hould  fur- 
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vi?e  to  the  other  Sifter,  as  well  as  her  original  Legacy  of 
loool.  or  "whether  that  Share  taken  by  Survivorftiip  fhould 
go  to  the  Father,  who  was  her  Adminiftrator;  held  that  it 
did  not  go  to  the  furviving  Sifter,  but  to  the  Father,  who  is 
AdminiftratoT  of  the  deceafed  Sifter.  Rudge  againft  Barker^ 
Trin.  1735-  Forrejier^s  Rcj>.  fpf.  124. 

(S-)  Of  ^^^cutor  giving  Security  for  Payment  of  Legacies,  and 

of  Sefurities  f «  generat. 

An  Executor  may  in  fome  Cafes* be  conipelled  lo  give  Sc-  Dtmcopb  y.  Stint,  t 
curity  to  pay  a  Legacy,  as  where  ipoo/.  was  dcvifed  to  T*.  5.  CluncKcp*  m* 
to  be  paid  at  the  Age  of  21  Years  j  and  upon  a  Bill  exhi- 
bited agaipft  him,  fuggefting  a  DevaJUvity  and  praying,  f hat 
he  mignt  give  Security  to  pay  ^"he  Legacy  when  due,  \\  was 
decreed  accordingly*  . 

Where  a  Legacy  is  devifed  to  a  City  Or-phan  in  any  Part  of 
England,  the  Executor  may  be  compelled  to  give  Security  for    - 
the  Payment  thereof  to  the  Court  of  Orphans,  i  Fent>  i8o» 

A  Legacy  was  given  to  the  Son  to  be  fafd  at  Ten  Tears  old, 
and  at  that  Age  it  was  paid  to  the  Fatoer,  who  afterwards 
died  infolvent;  now  it  appearing,  -that  the  Execqftor,  wheii  , 
he  paid  the  Money,  took  a  Bond  to  fave  Mmfeff  harml^fs;  \% 
was  held,  that  he  took  this  Security  at  his  own  Peril  1  and 
therefore,  tho*  the  Payment  to  the  Pather  [|  40]  was  good,     [+40^ 
it  was  decreed  that  the  Executor  fhould  pay  it  tigain  to  the  toiioway  v.  coHjai. 
Legatee.     a6  Car.  2.  Halloways  Cafe.  1  Chanc.  Rep.  «44. 

The  Teflator  devifed  800/.  to  T.  S.  to  be  paid  by  his 
Executor  when  the  faid  T.  S,  fliall  uttain  the  Age  of  zx 
Year3>  the  Legatee  hy  his  Guardian  exhibited  a  Bill,  that 
the  Executor  might  give  Seturity  for  the  Payment  of  the 
Moiie]^  and  it  was  decreed  accordingly. 

If  the  Spiritual  Court  go  about  to  compel  an  Executor 
to  pay  a^gacy,  without  giving  Security  to  refund,  in  cafe 
therefhoul^beaDefeS  of  Affcts>  a  Prohibition  {hall  gOj 
'  as  'n  was  refolyed  in  the  Cafe  of  Knight  verfus.  Clerke. 

{6.)  Of  Refi4$fary  Legatees,  and  of  the  Surflus  of  the  Efiate. 

The  T^fta^r  devifed  the  rpfiduary  Part  of  his  Eftate  to 
Two  Executors,  pRe  of  them  died:  It  was  decrted,  that  his 
AdniiniftratoT  fhall  have  the  Moiety  as  Tenant  in  Common, 
and  that  it  fhalf  not  furvive  to  the  other.  Chanc.  Ref.  238. 

Devife  of  feveral  Sfecifc  legacies,  and  that  1000/.  Ihall  Fahe  yerfis  Fiac,  t 
be  raifed  out  of  her  Plate  and  Jewels  for  her  Funeral,  and  ^^^*  *•* 
all  the  reft  of  her  Goods  and  Chattels  to  her  Executors;  then 
there  follows,  this  Claufe,  (viz.)  I  give  iinto  tny  E^ciUors 
too/,  for  their  Care  and  TroMe,  and  after  my  J)ehts  and  Lega- 
cies -are  faid,  I  give  all  thf  reft  of  myferjonal  Eflate  unto  the 
Children  of  Sir  Fronds  Fane,  the  Money  to  be  paid  into  the 
Hands  of  their  Father :  Pecreed,  that  the  Children  fliall  have 
all  the  xffiduaTj  Pmj  ^id  that  the  f^^utois  fhould  take 

'  '  ■  '  -  nothing 
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nothing  by  tlrc  Dcvifc  of  all  tJie  rejl  of-  the  Goods  and  Chattels  to 
them^  bccau{jp  they  had  loo  /.  a-piece  devifed  to  them. 
Petit  vH9t  Smithy  5      Two  Executors,  to  whom 'the  Teftator  devifed  5  /.  a*piecc, 
Mod.  247'  and  died  without  any  Difpofition  of  the  Refidue  of  his  pcr- 

fonal  Eftatc;  the  Will  vjas  proved  in  the  Spiritual  Court  in 
common  Form;  and  then  one  of  the  Daughters  qf  the  Tef- 
tator fued  for  her  diftributiye  Part  of  the  Refiduum ;  infifting, 
that  the  Executors  had  no  Title  to  it,  becaufe  each  of  them 
had  a  pecuniary  Legacy;  and  the  Court  gave  Sentence 
ugainft  them  to  exhibit  an  Inventory,  in  order  to  make  a 
Diflribution;  but  a  Prohibition  was  granted,  upon  a  Sug- 
geftion,  that  the  Court  had  not  fuch  Power,  but  only  when 
the  Party  died  Inteftate. 

Grace  Lawfon  by  Will,  inter  alia^  gave  a  particular  Legacy 
in  Truft  for  her  Daughter  Elizabeth,  Wife  of  Allen  Johnjlouy 
for  her  own  feparate  Ufe,  exclufive  of  her  HuA)anas,  dur- 
ing bef  Life,  and  after  her  Deceafe  to  fuch'  Perfons  as  flic 
ihould  give  the  fame  to  by  Will,  or  other  Inftrument  ii^ 
Writing;  and  of  this  Will,.  Grace  made  Elizabeth  Executrix. 
In  Chancery  the  C(ueftion  was,  whether  as  there  was  a 
Legacy  gi^n  in  Truft  for  the  Benefit  of  Elizabeth,  Ihe  wai 
intitledto  the  Surplus  of 'the  Eftate  of  Grace  Lawfon,  as 
her  Executrix,  or  became  only  a  Truftec  for  the  Benefit  of 
the  next  of  Kin-  Lord  Chancellor,  the  Executrix  is  not  ex- 
eluded  of  the  Surplus.  The  Ground  of  this  Court's  de- 
creeing the  Surplus  in  fuch  Cafe  to  be  diflributed,  is  founded 
on  Coniiderations  of  Equity,  and  oi)  fome  Fa£l,  from 
whence  arifes  a  violent  Prefumption  amounting  to  Evidence, 
that  the  Executor  was  only  to  be  a  Truftee:  The  firft  Cafe 
on  thiil  Subje£t  was,  that  of  Fojler  and  Monk  in  the  Time 
of  Lord  yefferiesy  i  Vem.  473.  The  Tradition  of  that 
Cafe  he  has  heard  to  be,  that  Lord  Jefferies  thought  there 
r     J.  1      was  fomething  of  Fraud  in  the  Partjr'i  getting  {\  ^\]  to 

L     1  4*     J      iy^  made  Executor,  and  befidea  thought  it  abfufd,  that  whcq 

the  Executor  had  a  Legacy  of  15/.  given  himj^  his  Trouble, 
•  f  he  (hould  claim  the  Refidue  of  the  Eftate  to  his  own  Benefit; 

from  that  Time  it  has  been  taken,  that  where  the  Executor 
has  a  Legacy  for  his  Care  and  Trouble  he  fhall  be  a  Truftec 
fqr  the  Refidue,  it  has  been  fince  carried  fanher,  and  held 
that  where  a  Legacy  is  given  to  an  Exectitor,  he  (hall  be  a 
Truftee  for  the  Re/iduum.  Farrlngton  and  Knightley,  Prectd. 
Chan.  566.  Cafes  L*  £,  442.  Diftin3 ions  have  been  endea- 
voured at,  on  Account  of  Nearnefs  of  Relation  between  the 
Executor  and  Teftator,  but  over-ruled,  Granvil  and  Beaur 
ford,  z  Fern.  648.  but  has  prevailed  in  Favour  of  a  Wife 
being  made  Executrix.  Ball  and  Smith,  z  Vem.  675.  As  to 
the  principal  Cafe,  it  is  a  Legacy  of  that  Kind,  no  Inference 
can  be  drawn  from  thence,  that  flic  was  not  to  have  the  Re- 
fidue, it  is  a  Legacy  in  Truft  for  her  feparate  Ufe  exclufive 
of  her  Hulband,  for  though  the  Tcflatrix  intended  that  the 
Executrix  fliould  have  the  Whole;  yet  as  flie  intended  thi> 
Iregacy  for  her  feparate  Ufe,  ezclufivc  of  her  Hufl^and; 
■^        ^  thqc 
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there  was  a  Ncceffity  for  vcfting  it  in  the  Manner  it  has  been 
done.  Griffith  dLtid  Rogtrs,  Free.  Chan.  231.  Barely  giving 
I  Legacy  in  Truft  is  not  a  fufficient  Foundation  for  fuch  a. 
Diftinaion,  but  this  is  a  Ttuft  of  a  particiflar  Kind,  and  ab- 
folutely  ncccffary  to  anfwer  the  Purpofe  the  Teftatrix  in- 
teaded.    £am^  Ref.fo,  94.  ^ 

Where  Lands  arc  dcvifed  to  be  fold  for  Payment  of  Debts  »  Vents4> 
and  Legacies,  and  after  thofe  are  paid,  then  the  Refidue  cf 
the  ferfonal  Ejlate  is  dtvifed  tp  the  Executory  yet  that  very  ^cr- 
fonal  Eftate  (hall  be  Aflets,  and  fhall  be  applied  to  the  Pay- 
ment of  the  Debts  as  far  as  it  will  go,  and  the  Land  fhall 
be  charged  no  farther  than  to  make  up  what  remains  unpaid, 
in  favour  of  the  Heir. 

Two  Executors,  one  of  them  is  made  refiduary  Legatee;  Cox  ^^s  Qnintock, 
in  fuch  Cafe  he  may  maintain  an  Aftion  againft  hii  Compa-  *  Chan.  Rep.  »38- 
nion,  for  Taking  and  Detailing  the  Goods  of  the  Teftator ; 
ind  if  both  of  them  are  made  refiduary  Legatees,'  and  then 
one  of  them  dies  luteftate,  it  hath  been  held,  that  his  Ad- 
miuiftrator  fhall  have  a  Moiety  of  the  Rejidttum  afti^r  Debts 
and  Legacies  paid ;  becaufe  the  Teftator  intended  an  equal 
Share  to  both,  and  his  Intention  fhall  prevent' the  Suivivor- 
fliip;  but  it  hath  been  otherwife  decreed;  as  for  Inftance,  ' 

The  Teflator  made  Two  Executors,  and  devifed  to  them  Cock  virfm  Berritfi* 
a  Legacy  of  %ol  a-piece,  and  likewiie  800/.  in  Truft,  to  » Vera.  415. 

Ely  fcveral  Annuities  to  Three  Perfons  (naming  them)  for 
ife,  and  the  Refidue  of  his  Eftate  to  his  Nephews,  Charles 
and  John  Cocky  equally  to  be  divided  between  them,  to  be  laid 
out  by  his  fa  id  Executors,  for  the  Benefit  of  his  f aid  rejidyukry 
Legatees  •  one  of  them  died  in  the  Lifetime  of  the  Teftator, 
and  the  other  Two  Years  after  the  Teftator's  Death;  the 
C^ucftion  was,  whether  the  refiduary  Legatees  were  Tenants 
in  Common,  or  Jointenants;  if  the  latter,  thenthe  Survivor 
ihould  have  the  whole  Surplus;  and  it  was  decreed  he  fhould 
hive  the  Whole,  for  the  Tefttator  intended  their  Benefit,  and  ' 
none  to  the  Executors;  'tis  true,  the  Devife  was  fevered  by  • 

the  Words  Squally  to  be  divided,  but  by  the  Appointment, 
that  his  Executors  ftiould  lay  out  the  Money  for  the  Benefit  of 
the  Legatees,  it  wzs  Joint. 

Two  Executors,  one  of  them  was  made  refiduary  Legatee; 
he  may  retain  the  Rejlduum  againfi  the  other;  and  if  he  take 
it,  or  any  Part  thereof,  he  may  have  an  A(3ion  of  Trefpafs 
agaioft  his  Co-executor;  but  where  a  Man  makes  one  Exe- 
cutor, and  ^ives  him  a  Legacy,  and  [f  4z]  leaves  the  Refidue  [  +  42  1 
of  his  perlonal  Eftate  undifpoled,  the  Executor  fhall  not 
hate  it,  quattnus  Executor;  but  the  next  of  Kin  of  the  Tef- 
tator fhall  have  the  Adminiftration,  and  it  fhall  be  diftribu- 
ted  according  to  the  ^  Statute.  "  2t  8c  33  Car.  a.  cay. 

But  where  a  Mai^  is  made  refiduary  Legatee,  and  he  dies  1?"  .  «  ,^ 
before  the  Will  is  proved,  his  Executor  Ihall  have  the  Admi-  *^^«^»*^P*  W 
niftration,  and  oot  the  next  of  Kin  of  the  firft  Teftator,  be-  ^' 

caofe  the  refiduary  Legatee  is  ^  in  loco  haredis ;  and  in  fuch 
Cafe,  if  he  die  belorc  Probate,  or  after,  his  Executor  hath  1  Dyer  i^:^  ' 

the  Right  of  Adminiftrttioii. 

The 
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miipt  V.  philipi,  1  .   The  Teftator  dcvifed  fcvcral  Legacies  to  particular  Per- 
ChancRep.  19%.        f^^s  (naming  tbcm)  and  the  Relidue  of  his  pcrfonal  Eftate 

to  E*  G.  and  made  T.  5.  Executor,  and  died,  which  faid 
r.  S.  the  Executor,  was  Debtor  to  the  Teflator  in  the  Sum 
of  400/.  It  was  infifled,  that  the  Teftator  having  made  his 
,  Debtor  Executor,  the  Debt  was  by  that  Means  difcharged  ; 
-and  if  fo,  then  the  400/.  was  no  Part  of  his  perfonal  EAate, 
and  by  Confequence  there  was  no  Rejiduum\  and  it  appeared, 
that  there  was,fufficient  Affets  befides  to  pay  all  Debts  and 
Legacies;  yet  it  was  decreed  againft  the  Executor,  that  he 
fhould  pay  the  Rcfiduum  of  the  Eftate  to  E.  G.  to  wBom  it 
was  dtevifcd- 

>  (7.)  Where  Intereji  JhdU  le  paid  for  a  Legacy* 

Where  a  Debt  is  due  to  the  Teftator,  he  may  by  his  Will 
refpite  the  Payment  thereof  to  the  Legatee,  and  in  fuch  Cafe 
he  cannot  demand  any  Intereft  for  the  Forbearance,  and 
much  lefs  he  cannot  pretend  to  Cofts  and  Damages ;  'tho  the 
Debt  was  of  fuch  a  Nature  as  the  Default  of  Payment  might 
intitlc  him  to  fuch  a  Demand.     2  Dom.  157- 

Adjudged,  that  where  no  certain  Time  is  appointed  for  the 
Payment  of  a  Legacy  (if  the  Legatee  is  an  Infant)  he  fhall 
have  Int^reft  after  one  Year  from  the  Death  of  the  Teftator^ 
becaufe  a  Year  is  always  allowed  to  the  Executor,  that  he 
may  be  informed  whether  there  are  any  Debts  owing  by  the 
Teftator,  and  no  Laches  {ball  be  imputed  to  an  Infant ;  but 
if  the  Legatee  was  of  full  Age  when  the  Teftator  died,  he 
Ihall  have  no  Intereft  but  from  the  Time  of  the  Demand  of 
•  I  Vern.  962.  s^  P.  this  Legacy,  unlefs  'tis  made  payable  at  a  ^  certain  Day^  and 
«  Vent-  346. 5-  P.       in  fuch  Cafe  he  fliall  have  Intereft  from  that  very  Day.    a 

^.^"S^?ri,^  ^'^*:  *'5V  ^'"^.  "'"^^  ■?«•-,  ,        rr 

grave.  vV  here  Legacies  were  devifed  to  Infanis  fayable  at  a  certain 

Time,  which  expired  during  their  Infancy,  and  the  Executor 
refufed  to  pay  the  fame,  becaufe  the  Legatees  could  not  give 
any  Difchargts,  by  Rcafon  of  their  Infancy ;  It  was  decreed, 
that  the  Mafter  fhould  put  out  the  Money  at  Intereft  in  the 
Name  of  the  Guardian,  or  of  fuch  other  Perfon  as  he  fhould 
think  fit,  and  that  the  Defendant  fliouldbe  indemnified  againft 
the  Infants.     Chatic,  Cafes  95.    Dyke  vtitus  Dyke* 

An  Infant  exhibited  a  Bill  by  his  Guardiaa  for  a  Legacy 
of  loot  devifed  to  him;  the  Defendant  by  hi^Anfwcrcon-. 
jTefled  the  Legacy,  A{id  that  he^as  always  reaay  to  pay  \U 
fo  as  he  might  be  lawfully  difcharged^  which  the  Plaintif 
by  Reafon  of  his  Infancy  co^ld  not  do;  and  therefore  in- 
fifted,  that  it  might  be  paid  without  Intenft;  :which  was  de- 
creed accordingly, -and  the  Defendant  to  be  indemnified* 
Chanc.  Cafes  ^64/  B^en  verfus  dlkn. 
r  t  i.1  1  W  ^3]  A  Legacy  was, given  to  an  Infant,  the  Teftator  hav^ 
*•        ^-       ■*     ing  »  J[rcat  Deal  of  .Money  in  Bank  Stock,  the  Executor  was 

reltduary  Legatee ;  a  JBill  was  brought  in  the  Exchequer  for 
the  Legacy;  and  the  QucfUon  was,  whether  it  fhould  bear 

Intcrtft, 
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IntcTcft,  and  from  what  Time.  Chief  Baron  ,PfngeIfy  and 
BtTonHo/r;  It  isa  cevtaiti  Rule,  that  v^here  the  Fund  is 
certain,  as  when  charged  on  Land,  it  fliall  bear  Intercft, 
becaufe  it  plainly  appears. the  Rents  arc  received.  Sb  the 
Fund  on  which  it  is  charged  produces  a  Profit  here,  it  is 
equally  certain,  and  therefore  (hduld  bear  Intereft,  Salk.  415. 
f)VM// verfus  Defy  and  fhould  be  from  the  T^ftator's  Death. 
But  this  was  oppofed  by  Carfef-  and  Comy7?Sy  Barons,  that  it 
fliould  only  bear  Intereft  from  a  Year  after  the  Teftator's 
Death,  for  as  Legacies  are  to  be  paid  after  Debts,  the  fexecu- 
tor  has  that  Time  to  inquire^  till  which  Time  they  are  not 
payable,  fo  not  to  bear  Intereft;  which  was  agreed.  ^ 

A  DiflFerence  was  offered  to  be  made,  that  as  this  was  a 
Legacy  to  an  Infant,  it  could  not  be  fafely  paid,  and  there- 
fore could  not  bear  Intereft;  to  which  it  was  anfwered  by 
the  Chief  Baron,  that  it  might  be  fafcly  paid  into  the  Hands 
of  an  Infant,  having  proper  Evidence  of  the  Payment,  as  is 
JVcntw^rthls  Executor  313.  And  frr  Carter y  it  may  be  paid 
into  the  Hands  of  the  Guardian,  having  Evidence;  but  if, 
he  takes  Security  from  the  Guardian  which  Ihould  prove  de- 
fedive,  there  as  he  does  not  rely  on  the  Security  the  Law 
gives,  he  muft  depend  on  that  taken  at  his  Peril.  Bilfan 
Terfus  Saunders,  Sele6i  Cafes  in  Chancery^  fo*  7a. 

Dcvife  of  500/.  to  his  Grandaughter  (then  an  Infant)  to  ht 
feid  at  fuck  Time  and  in  fuck  Manner  zs  his  Wife  (who  was 
Executrix,  and  the  GrandmotheT)y^ottii  think  fit  and  hejl  for 
his  faid  Grandaughter:  The  Executrix  lived  Twenty  Years 
after  the  Death  of  the  Teftator,  in  all  which  Time  this  Le- 
gacy was  never  demanded;  and  then  (he  having  made  the 
Defendant  her  Executrix,  (he  died  without  paying  this  Le- 
gacy; and  upon  a  Bill  exhibited  againft  the  Executrix  of  the 
Executrix  for  this  Legacy  tho*  lio  Demaijid  was'proved;  and 
tho'  the  Time  and  Manner  of  paying  it  was  left  to  the  Wife; 
yet  it  was  decreed  to  )be  paid  with  Intereft  from  the  Death  of 
the  Teftator.     Churchill  veii" as  Speake.  x  vernon  2Su 

(8)   Other  Cafes  concerning  Payment  of  Legacies. 

Devife  of  a  Sum  of  Money  to  T*.  S.  to  be  p^id  to  him 
whom  the  Teftator  fhall  appoint;  he  died  without  making 
any  Appointment,  this  is  a  good  Dcvife  to  T,  S.  Chan.  Ref. 

The  Teftator  devifed  500/.  to  T.  S.  which  A.  B.  now 
owed  him  upon  Bond ;  afterwards  the  Money  was  paid  to 
the  Obligee:  Adjudged,  That  the  Legacy  was  due,  though 
the  Security  was  altered.     Raym*  335. 

Dcvifc  of  100/.  to  a  Feme  Covert,  to  he  faid  within  Six  pum^r  v.  Trtv«r^  i 
Months  after  the  Teflator's  Death',  and  a  Bill  being  brought  Vera,  ofiu 
for  thb  Legacy  by  the  Hufl>and,  the  Executor  anfwered, 
that  he  had  paid  it  to  his  Wife,  and  had  h^r  Receipt :  This 
was  decreed  to  be  no  good  Payment,  but  that  it  mould  be 
paid  to  thp  Hulband,  with  Intereft,  it  being  appointed  by 
the  Will  to  be  paid  at  a  certain  Time. 

Vol-  I.  H  Where 
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•'iSalk.  ^54.  ^  Where  Lands  arc  made  fubjcft  either  by  Deed  or  Will, 

r  I  Vcrn.  256.  even  thofc  \rhich  are  barred  by  the  Statute  of  P  LimitatioD.s 

t  fhall  be  paid,  becaufe  they  are  Debts  in  Equity ;  and  though 

[     f  44     ]      the  Statute  hath   [f  44]  taken  away  the  proper  Remedy  to 

I  recover  them,  yet  the  Duty  remains. 

In    1707.  Sir  Henry  Johnjan  was  indebted  to  BUkkiway  in 

;     .  343^ 

!  In   17 14.  he  received  50/-  in  Part. 

'.  In  1719.  Sir  Henry  died  having  made  his  Will,  and  dc-^ 

""'^"  vifed  his  Lands  to  his  Executors^  in  Truft  to  fay  his  Dehls ; 

the  Executors  renouncing,  the  Earl  of  Stn^ord  i^dminiflercd 
-with  the  Will  annexed. 

Blakeway  brought  his  Bill  tp  be  paid  out  of  AfTets. 
vi^^.  The  Earl  of  Strafford  pleaded  the  Statute  of  Limitations, 

and  that»neither  he  nor  (as  he  believed)  Sir  Henry  made  any 
Promife   to  pay  the  Debt  within  fix  Years  before  the  Bill 
"  brought. 

Lord  Chancellor  :  I  would  be  cautious  of  giving  any  Re- 
lief againA  an  Acl  of  Parliament;  but  it  is  plain  the  Debt 
is  not  extinguiflied  by  the  Statute  of  Limitations,  fince  the 
Statute  muft  be  pleaded,  which  the  Defendant  is  not  bound 
to  do;  and  if  he  afterwards  wrll  acknowledge  ibe  Debt,,  it 
takes  it  out  of  the  Statute ;  Y\\h  Lordfhip  over-raled  the 
Plea. 
,  *  Upon  an  Appeal  brought  in  the  Houfe  of  Lords  this  De- 

cree was  reverfed,  and  the  Pica  ordered  to  ftand  for  an  An- 
fwer.  BhkexOay  againft  J^he  Earl  cf  Strafford.  2  H'iiliams 
3'^3»  yi^^  ^  F'ern,  141.  Gorton  v.  Mill,  and  Staggers  v. 
ff^elby. 

Lands  were  fettled  on  Tiuflees  to  raife  Money  for  thd 
'  ^  **^k.  JSp  Payment  of  Debts  and  Legacies ;  all  the  Money  was  railed, 

but  not  paid,  as  directed  by  theTeftator;  and  this  being- 
made  an  Objeflion  why  the  Heir  fhould  not  have  the  Lands, 
that  the  Money  was  not  paid  by  the  TruAees,  but  that  they 
converted  it  to  their  own  Ufe;  but  decreed,  that  the  Heir 
atLaw  fhall  have  the  Lands  difcharged  of  the  Debts  and 
Legacies,  becaufe  the  Lands  were  fubjeS  and  Debtor  to  them, 
but  not  to  the  Default  of  the  Truftees,  againft  whom  both 
the  Creditors  and  Legatees  may  have  a  proper  Remedy- 
Goflini  ,v.  DoTAey^  Lands  were  devifed  to  be  fold  for  Payment  of  Debts  and 
2  Verfi..4S«.  Legacies;  the   Lord   Chancellor  Nottingham  decreed,  that 

'     they  fhould  be  paid  fari  f^u  in  equal  Proportion ;  but 
the  Lord  iCeeper  North  reverlcd  that  Decree,  and  gave  Pre- 
ference to  the  Debts ;  and  fo  he  did  in  the  Cafe  of  4  Hixon  and 
^  X  Chan.  Rep.  %^    JViiham;  but  the  Lord  Chancellor  J^^ics  was  not  latisficd 
^    PoEea  ptrt.  ^  vith  this  Reverfal. 
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» 

§.  Vin.  Tlic  Divifion  of  Teftamcnts. 

I.  Cf  airirr  t  Diviftort  of  Tejlaments* 
%.Anoih'rT4ireeJoldDivjiJit>rt.    .        "      * 

FORASMUCH  as  that (i) ancient  Divifioji  of  T^Hameots,  t  ^  \S  A 
whc-rehy  they  were  firft  diihibuted  into  Two  Sorts  % ''^^f^*-^'*^^*" ^'^*'- 
tiie  one  Tcftament  being  termed  Caiatis  Comiiilsy  «,  the  other  •  i.e. Vocatiscomitil^ 
procinclttm  t,  {whereunto  afterwards  a  third  Kind  was  ad-  ^ei  vocato  populo,  a 
d«i,  called  Per  as  ^  Ubram  «,)  hath  [f  45]  been  long  fince  Pj^ft'^^J^  ^ 
aboliftcd  *,  and  vorn  not  orUy  out.df  Fafhion,  but  almoft  porcB»aiquepacis,tift 
out  of  Memoi-y  ;  infomuch  that  nnto  feme  their  very  Nattier  tantum  inaunoTcfta- 
may  feem  very  ftrange  :  Unwilling  therefore,  to  offer  any  ^^jcincr^^'^p^^, 
'iliing  more  tedious  thrn  profitable,  I  thought  ^ood  to  make  eoque  pnefcnte,  ac 
PvepoTt  of  fomc  other  Kinds  „of  Teftaments,  whereof  haply  5°*^  *^^*^'  ultimain 
wc  may  have  forae  Ufe  m  htigland.  ^j„^,^  ^^^^^^^^  M.„. 

fing.  in  d..5»  h 
'  Hoc  tfiUmenttup  ^eri  copAieyit  ab  exituris  in  prxliuin,  ob  dubiam  belli  aleam.    Inde  proMnAani' 
diciMr,  non  quodfuccin^e  £eret,  fed  quod  procindU  dicuntiu-  npilites,  quaii  precin£tt  &  cxpediti. 
Vigil lu  in  d.  ^.  J.  "  !•  e«  Per  ImaginariAm  venditionem;  prxfentibus  enim  tefiibus  ana  cum  libri- 

peade  fto  aftiinatote  patrimonii,  is  qiii  fuccedbrdefuhfti  futurus  erat,  morituri  bonaemebat,  deind* 
fercutiens  libracn,  il.iud  aeris  quafi  pretium  dabat  ei  a  quo  hxrediutem  e3^^£tab^t.  Mining,  go^ 
VljJ.  in  d.  $.  J.  *  Text,  in  d.  §.  I.  '  • 

UnderAand  tfacrefore,  that  (2)  of  ^eflam.ents  fome  be  yj>*  ■* 

Umn^  fome  unfohmn ;  fome  writt^rty  fome  unrvrittetiy  or  nuncu^r 
f^tvc  y  ;  fomc  frpH"^'  an'l  ^9^^  not  frhiUged.  K  'J^^  fcripw-'^'^a 

videturalia  fpecies  a 
Teftamcnto  folcnni,  pleriimque  pnim  hac  duo  confunduntur,  &  rndiffercater  fen  promjfcue  pftupan-. 
tur.  (Bar.  in  L.  Tabular,  flf.  C^emad.  tcftament.  app.  &  aperhus  Minfing.  in  §.  fed.  cum.  fnftit.  d« 
lefla.-ori.  &  in  j.  fin.  ibiu.  GrafT.  Thefaiir.  com.  op.  §*  tefta.  q.  20.  n.  I.)  '  At  vero  jure  quo  nos  utl- 
mur  iafpe^o,  plane  diyerfa  funt.  Sspius  etenim  oecefTarium  eft,  ut  Teftamenta  noftra  fint  fcripta, 
fed  ut  fintTolcnnhr  nunquam.  ^uinimo  vel  coi  jure  Civili  teftamcntum  iniplenne  dividiiur  in  fcrip* 
jam  &  non  fcriptum.     GrairThefau.  com.  op.  §.  tefta.  q.  I'o,  &  q.  li.  n.  3.  »  Mantic  deconjcdi^ 

^:*  vol.  1.  I.  tit.  ^.  Adde  JuL  Clar.  §.  tdlam.  q.  3.  ubi  tr^dit  nobis  oliam  teftamsntorum  divifioueiOf 

* 

§.  IX.  Of  folemu  Tertaments, 


I.  J^hat  is  afolemn  Tejlament* 
%.  No  Ufe  of  f 


No  Ufe  of  folemn  Tejiam^fs  here  in  IJnj^land. 
^.  The  Rigour  of  the  Civil  Law  concerning  Tejlaments. 

4-  This  Rigour Jujlly  reformed,\ 

5-  ^A^z/ iwov^a  Juftinian  fo  exaSt  the  Number  of  f even  WiU§ 
neffes  in  Tejiamenti. 

6,  TwQ  or  1  hree  Witnejfes  fufficictit  by  jhe  Law  of  God.  , 

C'OLIMN  Tejlaments  are  they,  (1)  wherein  arp  all  thofe 
^  Solemnities  of  the  Civil  L^w  :  As  the  Prefence  of  Sevett 
l^itnejjesy  ajjd  required  thereunto,  ^heir  Subfciipt'ipn,  their 
Subfigiiation,  the  Expedition  of  the  k&.  at  one  T;mc,  ^c^.  t  ^•^^^""{U  "'* d^' 
Bnt  (2)  of  this   Kind  of  Teftaments  w^e  have  no   Ufe  in  iJ!  tt,c%onfaitiff*ina! 
fnglani  K     Wherefore  it  ihall  fuffice,  tha^  I  have  lhe\fcd  c.  de  tefta. 
that  fuch  a  Kind  of  Teftament  there  is  mentioned  in  the  ^f/^'JJ,|'/Vc  \l'\ 
tivil  Law  y  to  the  (3)  Obfervation  whereof  the  Rottian  Peo-  nCz-^i  7.  ^xIq^-  "ft>', 
bU  \5er<?  ilriilly  tied  iu  the  Making  oF  their  Teftaments,  ».  c.  t§. 
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What  a   Tejiament  or  Lqft  Will  is.        Part  I. 

(much  like  as  were  the  yews  to  their  Jewifli  Ceremonies :) 
So  that  if  any  one  of  thefe  Solemnities  were  omitted,  the 
«  L.  I.  injuft.  nipt.  &  Teftament  was  Void  ^.  Which  Thing  was  not  only  hard  to 
la  il:  stL^^i!^  n^^  ^  performed,  but  in  fome  refpefls  alfo  ungodly.  For  that 
^  Deut.  c.  19.  Matth.  it  was  not  fufficient  for  any  Man,  to  prove  a  Teftament  by 
c.  18.  Mantic.  de  con- Two  or  Three  Witneffes,  (the  Law  of  God  requireth  no 
s'.t.'is:  '"'^'  ""''  nioie  d,)  but  it  muft  be  proved  forfooth  by  Seven  Wiindfes  «. 
•  D.}.  fed  cum  paa-  Wherefore  with  (4)  goo4  Reafon  was  this  Excefs  reformed, 
latim.  -  .  -  fiiAhy  the  Ecclejia/lical  Law,  which  did  reduce  the  Number 
j%cuineIfca.dctdU.^j.  g^^^  Wttnejfes  to  Three,  (the  Parochial  Minifter  being 
<  Tefta.  videlicet  ad  one  ^,)  and  in  {ome  Cafes  Two  S ;  and  then  "by  the  general 
^tiSi^d*  ^tefui  Cuftom  of  this  Realm,  which  diftinaiy  requireth  no  more 
^tr.         '*'*  'Witneffes  than  Two,  fo  they  be  free  from  any  juft  Caufc  of 

^landw.  c  ftatutde  Exception  ^.  The  Reafon  (5)  wherewith  Jujlinian  was 
teft^  1.  3.  P'^^j^^^*^*!'  moved  to  approve  thefe  Solemnities,  and  to  add  thereunto 
Peckips  in  c.  privU^  as  he  did,  was,  as  he  doth  frankly  acknowledge,  (rrofter 
^oiB.  de  xt%*  jur.  1-  6.  ujlamentorum  Jinceritatemy  ut  nulla  jraus  adhibeatur  J,^  And  I 
i^P^*  j  ly  ^j|y„  paula-  <^oubt  not  but  before  he  did  fet  down  fo  prccife  a  Law,  he 
1  tifflilnfi.de  tefta.  ord.  had  fufficient  Trial  of  great  Cunning  and  Craft  pra£lifed  in 

the  making  and  proving  of  Teftaments ;  (I  wbuld  there  were 

none  in  England'^  which  urged  him  to  go  from  fhat  Rule  (6) 

.  and  Law  of  Ulfian  the  famous  Lawyer ;  the    fame  alfo 

L     14^     J      being  moft  agreeable  to  the  Law  of  God.  Ubi  [f  46]  numerus 

teftium  non  adjicitur,  eiiam  quo  JiMciunt  y  fluralis  enim  elocutio 
%  Ii*  ubi  dt  tcftibus.  ff.  duorum  numero  continia  ejl  k.      Where  he  faith,  the  plural 

Speech  is  content  with  Two,  which  is  the  Reafon  of  the  Law, 

it  hath  this  Senfc:  It  was  a  Thing  very  well  known,  that 

One  JVitnefs  alone  was  not  fufficient  to  decide  a  Controverfy, 

,*  c.  licet,  c  venient.  (the  Teftimouy  of  one  being  as  theTeftimony  of  none  l;)  and 

•  &E.  jutjurand.  de  tcf-  therefore  there  were  required  Wit/teOis:  But  how  many  Wit- 

iX*^"*         ""'  neffes  were  fufficient,  was  doubted  of;     Whereupon  Ulfian 

anfwereth,^  that  albeit  Witneffes  are  required,  yet  that  plural 

Speech,'  Witneffesy  is  fatisfied  with  Two  ;  and  fo  Two  Wit- 

^  DD.  in  d.  L.  ubi.     neffes  are  fufficient,  where  a  greater  Number  is  not  required  ™  ; 

but  by  out  Law  where  Lands  are  devifed,  Three  Witneffes 
are  required.     '    '      •'  , 

%.  X.  Of  unfolemn  Teftaments,  and  whether  th^ 
aforefaid  Definition  of  a  Teftament  do  agree  to  ou^p 
Teftaments  in  England.  '  ' 

T .  What  is  an  unfolemn  Tejiament • 

1,  Of  the  Freedom  we    enjoy  in   England   in  making  our 

Tejlaments. 
3.   JVritiHg  required  in  the  Devife  of  Lands, 
4..  Many  Things  permitted  which  be  not  necejfary* 

5.  Whether  it  be  needful  that  Witneffes  be  required  in  a  Tejla^ 
ment. 

6.  Whether  our  Teflaments  in  England  do  agree  with  the  for- 
mer Definition  of  a  Teftament,  • 

7.  Some  Reafons  whereby  itjhmtldfeem  that  the  former  Defi- 
nition and  our  TeflamenU  do  nrrt  agree. 

8.  Tht 


Parti.        What  a  Tefiament  or  Lafi  Will  is. 

8.  Thi  former  Definition  of  a  Teftament  doth  comprehend 

Icthfjlemn  and  unfoUmn  Tejlaments* 
9*  The  ReafoHs  which  frove  that  this  fprejetid  Definition  doth 

comfrchend  both  Tefiatnents. 

10.  Ulpian  dtdfiourijli  before  Juf^inian. 

11.  The  Increaje  or  Decreafe  of  Solemnities  do  not  make  the 
Teftament  to  fwerve  from  the  former  Definition, 

12.  An  unfolemn  Marriage  is  a  true  Marriage  in  reffeB^of 
the  Knot  or  Ejfence  of  Matrimony. 

13.  if  Military  Tefiamenty    though  unfolemn,  is  froferly  a 
Teftament. 

14.  il  Teftament  among fi  Children  is  properly  a  Tefiament, 
tko*  unfo/emn.     . 

15.  J  great  Inconvenience  if  an  unfolentn  Tefiament  were  not 
properly  a  Tefiament. 

16.  What  is  a  Tefiament  properly  fo  called  ? 

17.  In  England  oiur  Tefiament 5 y  though  Mnfokmny  have  the 
BffeHs  of  Tefiaments  properly  fo  called. 

18.  An  Anfwer  to  thofe  Reajgns  which  feem^to  prove  our  Tefia-' 
wunts  do  not  agree  with  thejormer  Definition. 

19.  The  former  Definition  is  not  of  any  fpecial  Tefiament. 

20.  The  Conclufion. 

JJNSOLEMN  Tefiaments  are  ( i )  fo  germed,  where  the  So-      ^     t  47  •    ] 
^  lemnities  of  the  Civil  Law  above-jnentioned,  or  any  of 
them,  arc  omitted,  at   the  Making  of  the   TcAament  *:  ■  L.j.  dcinjuft.  rupc 
Without  which,  by  the  Civil  Law,  the  Teftaments  are  void^,  ^^^'tl^^nic  con- 
cxccpt  in  certain, Cafes.     But  (2)  with  us  in  England  they  are  fuluflima.  §.eximpcr- 
DOt  void :  For  that  our  Teftaments  are  not  fubjeA  to  the  ^«^-  c  ^^  ^«5*i  ^^^' 
Ceremonies  of  the  Ci^il  Law,  but  are  made  with  all  Liberty  fauiathn. '  inftit.''"d^ 
and  Freedom,  and  (as  one  rcponcth)  Jure  militari  ^,    And  tffta.ord.  n.  1%. 
fo  we  arc  no  farther  tied  than  to  the  Obfervation  of  thofe  ^^-  *'^'*  ^{*^*   ^^ 
Rcqoifitcs  that  be  neccflary  Jure  gentium  ^.  Which  rcquireth  q^Sdtimcnii!diftin6ie 
bat  Two  Witneifes  *:  Saving  that  in  (3)  a  Legacy  or  Devifp  nonadinitterem,qua^- 
of  Land  Three  Witneffes  and  Writing  is  alfo  neceffary,  and  ^^f  feXme^iu  mUU 
that  to  be  madtf  in  the  Life  of  the  Teftator  K  Howbeit,  it  is  tarlbus  cempctere  vi- 
not  to  be  doubted  but  that  a  Man  may  make  his  Teftament  in  deantuc,  quaiia  funt. 
Writing,  wherein  he  difpofeth  of  his  Goods  only,  and  fo  he  a^l^e^^'erMTn^ 
may  ufc  the  Tcftimony  of  more  Witneffes  than  Two.     Alfo  alia,  (de  quibus  infra- 
(4)  if  he  will,  he  may  procjire  the  Witneffes  to  fubfcribe  5*  nOqua  noftratibus 
thchr  Names- to  the  Teaament    yea    to  every  Page  of  the.eS:f  IZr^Tnt^.: 
lettament,  (it  there  be  divers;)   and   it  is  a  good  and  fafe  RoRatio  teftium,  qua 
Courfe,  whereby  many  Forgeries   might  be  prevented,  or  P^^  foiennitatc  in  ml- 
more  eafily  deteSed.     But  no  (j)  Man  is  tied  to  the  Obfer-  '^.^Z^.^^^^^^lk 
ntion  of  thcfe  Cautels  s,  (except  as  before)  no  not  fo  much  cainiio,)  ab  AngHs  tef- 

i  •  'as  ^"'^^^^^s  ^^^  ^^  ncccf- 

fario  obfervatur. 
•*MHitC8adfolcnnitatP8 


^    .  WJiat  a  Tejlament  or  Lajl  Will  is.        Part  I. 

*  Ratio  eft,  quia  roga-  %^  to  require  the  WUneffirs  h;  So  beneficial  are  the  Laws  of 
;en-r*irrutdMnirAK  '^is  Realm  to  the  Sobjcas  of  the  fame.  ' 

C<>\  ar.  &  alii  in  c  rc- 

Uium.  cl.  j  tie  tefta.  extr.  Tiraqnel.de  privilcRiis  pke  cauOr,  cauf;?,  0.3.  quo  pofito*  cooflat,  Anglos 
V'lcr.iDic  libcrtate  frui  in  conden*.Us  Teftamcntis,  cjuam  qiue  vel  ipfis  niiUribus  indulta  fuit  a  jui^*  ci- 
viii,  quo  (ii  communi  fit  credcndum  opinioni)  rog.itio  tcltjum  eft  neccfiTaria.  Jul.  Clar.  |.  teftim-  q. 
58.     ^uamvis  non  dcfiru  qui  contetidnnl  rogatioacna  huiufmodi  non  ad  fdlcnnitatetn  exi^i,  fed  \k  ex 


folennitas  juris  gentium,  non  eft  necefTarium  ui  tcftcs  fint  rogati.    Graff.  Thefaur- com.oix  §.  teftam. 
q.  n.     Clar.  §.  teftim.  q.  18.     Dec.  copfiU  6^0.     Denique,  ncc  in  tefto.ad  pias  caofas  (ineujut  ion- 
fe£kloncm  adhibenda?  fuat  juris  gentium  folenniiates)  requiritur  nt  tcfies  fini  rogati,  ut  tubet  com-  op* 
efte  Covar*  in  0  relatum.  el.  j*  de  tefta.  infr.  §•  16. 

But  (6)  h^re  methinks  a  Queftion  doth  offer  it  felf  to  be 
rcfolved.  If  all  our  Teftamcnts  in  England  be  unfokmny  and 
(7)  if  by  the  CWil  Law  regularly  all  unfolemn  Teftauients 
be  void,  infomuch  that  if  but  one  Solemnity  be  omitted,  the 

SrJr  ^'eft"J**ff.T^e^  '^^^'"^'^^^  "^  ^^^  doth  the  Definition  of  a 

impprfca.^L.  fi  unus-  Teftament  above-mentioned,  borrowed  out  of  the  Civil  I-raw^ 
4e  tcfta.  C-  agree  with  »our  Teftamcnts  here  in  England,  being  all  unfo- 

lemn Teftaments  ?  It  fliould  fcem  we  had  need  to  fcek  a  new 
Definition,  and  that  I  have  erred,  together  with  other  our 
Common  Lawyers  of  this  Realm,  in  borrowing  that  Defi- 
nition, which  agreeth  fo  juft  with  their  Teftaments,  with 
which  oiir  Teftaments  do  not  agree.  ,  For  if  the  Definition 
did  agree  with  both  Teftaments,  they  fhould  agree  betwixt 
themfelves ;  but  the  Teftaments  do  not  agree  betwixt  them- 
felves ;  and  therefore  the  Definition  doth  agree  but  with  one 
alone.  If  it  agree  but  with  the  one^  and  we  confefs  it  doth 
agree  with  their  Teftamefits,  how  then  can  it  agree  vrith 
ours  alfo  ? 

To  this  Queftion  briefly  my  Opinion  is  this,  that  the  (8) 

DefiniUon  doth  compi'chend  both /ofcmn  and  unfolemn  Tefta- 

tnents ;  and  therefore  is  agreeable  to  our  Tf  ftaments.     The 

Antecedent  I  prove  (q]  thus.     The  Definition  (as  appeareth) 

f  Ulp.  in  JU  j.  dt  tefta.  was  jnade  by  Ulpian  ^ :  This  [f  41]  Ulfiantis  (10)  is  one  of 

*•  |-     J.     q     "1      thofe  ancient  Lawyers,  whofe  Anfwers,  Definitions,  Rules 

L     T  40    ►  J      ^mj  ConclufiOns  arc  contained  in  the  Digefts,  and  who  flou- 

J  juftinianu*  adeptus  rifhed  no  lefs  than  Two  hundred  Years  before  Jufiinian  I  : 

chrifti^^auTa?.   UK  W^ich  Jujlinian  did  add  certain  othe^  Solemnities,  without 

pUnut  autem  floruit  which  he  ordained  that  the  Teftament  fhould  be  void  "*.     It 

longc  ante,  "^iroiru*  muft  be  grantpd  therefore,  that  the  Definition  being  pcrfeft 

imp^Ro.  i»ulo'*piu«  before  thofe  new  Solemnities  wercdevifed,  arid  agreeable  to 

cc.  annis  poft  chrif- thofc  Teftaments  which  had  not  thcfe  Solemnities,  becaufe 

turn  natam.   Cagnoi.  ^  y^^  ^j^^y  ^^^^  jjq^  .  g^  j^q^  ^j^g  fame  Solemnities  being 

diccntiflfr  *  ^  takep  ^way,  the  Definition  conaprehendeth  thofe' Teftaments 
■■  §.  Sed  cum  pauia-  which  have  them  not  at  this  prefent,  as  it  did  thofe  other 
ftir.'i"tcft!i!^o*)L.^iI  Teftaments  which  had  them  not  at  the  Beginning  «.'  So  that 
jubem.  L.  cnm  anti-  the(ii)  Inci^cafiog  or  Decreafing  of  the  Number  of  Solemn-' 
quitaa.  Cl  de  tefta.  ities  maketh  not  ihe  Teftament  to  come  nearer,  ordepar; 
■  ^«°?  ^"i'tt,  "tio  fartUex 

oppofiti  in  Qppofito,  ac  ^^ 

propofiti  in   propofito- 

Socin.ooncil.  16.  lib.  $.  n.  15.  Kverard.  loc.  a  cOntrarlii. 
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farther  from  the  l)efinuion  <>.  Indeed  the  Prefence  or  Abfeticc  "  Nim  diflferefttitana 
of  Solemnities  make  tfacTeflament  folemn  or  unfolemn;  but  ^^^j^"^^"^.^^^^^^^ 
they  do  not  make  it  a  Teflament  or  no  Tcftamcnt  ?•  Forconftituitdiverfaefpc- 
(\i)  as  an  unfolcmn  Marriage  is  not  therefore  no  Man"iage^*«?>.^^'CBecdivcrikf 
becaofc  it  is  unfolemn,  (the.  Banes  perhaps  not  being  pub- f^^d^^i^ft^J^^^^^^^^ 
lillisd,  'or  the  Marriage  not  being  celebrated  in  the  lace  of  Olden,  dc  culpa, 
liie Chinch,  but  privately  in  a  Chamber,  or  fomc  other  Rite  '  ^^  ^">™  t<{\xM&  caenis 
or  Ceremony  thereof  being  omitted,)  but  is  neverthelefs  le-  ^^^  ^^^  laciat^cqiSm 
puted  for  a  true  Marriage  4,  (fo  that  the  fame  were  folemn-  non  tflfe  equum;  fed 
ifcd  byaMinifter  in  the  Prefence  of  a  fufficient  Number  of?*»'^.  ^^  ocuUtiun.  a 

-D    r  '       ,  -ji  i^rrr-n*  ^^       r  fortiori,  teitameiiti  in- 

rcrions  thereunto  required,  by  whole  1  eftimony  the  lame  foiennitas  non  fiicit 
might  be  proved;  in  which  Cafe  the  faid  Marriage  may  bcteftam.  non  efletcfta- 
iaid  to  be  celebrated  in  the  Face  of  the  Church,  though  J"f"^^""' ^'v^  non  effe 

...^  ,  ^,  iL-         riu        u  u-       folenne:  a  fortiori,  in- 

nntccr  in  Church  norC^hapel,  but  in  a  Lhamher,  none  being  quam,  quum  cjecitas 
purpofcly  excluded  ' ;)  both  in  the  EccleliaRical  Couit,  infitdetAus  in  natms, 
rcipea  of  the  Effcnce  of  Matrimonies  ^  and  in  Temporal  ^^^^^J^^^^^^ 
Courts,  in  rcfpe<St  of  the  Wife's  Dower,  and  other  legal  vilis. 
Mffls*;  at  leaft  if  the  Parties  married  be  licenfed  or  dif-'  Nam  ilia  wquifita 
pcafed  with  by  the  Ordinary  in  that  Behalf  - ;  fo  that  there  ^^^Z'^^^n^^i 
be  BO  other  lawful  Impediment,  as  of  Confanguinity  or  Affi-  ext.  non  effe  dc  forma 
niiy  within  the  Levitical  Degrees  prohibited,  Precontra6^,  *^/"^^*^^»?  !""^**"^- 
orfuch  like,  but  the  Defe6t  of  Solemnity  only  ^:  Even  fo  proiut  fcd^*™olcnni- 
an  unfolemn  Teftamcnt  doth  ftill  remain  a,  Teflament,  when  tatc  tantimi,  &  xd  ip- 
thcfc  Solemnities  do  rather  appertain  to  the  Proof  or  Ap- J^"  ^^'«^j^jj^*^°^"^ 
pearance,  thau  to  the  Subftance  or  Teflament  y.  For  it  is  cinoniftaa  ^rodidit 
Dot  faid  in  the  Defjiition,  there  muft  be  this  or  that  Number  Granif.  coniii.  clviK 

of  Solemnities   in  the  Teflament ;  only  it  is.requifite   that]!5^;.*f.^i;;|^^P;  ~"^ 

..         ..,  ^TT^  i>rr  IT         mum  calculo  receptam 

there  be  a  jufl  Number  z,  that  is  to  fay,  lo  many  as  the  Law  dicit  Jo.  I^ub-  &  Maf- 

requircth  :  And  if  the  Law  require  none,  the  Definition  re- card,  dc  probat.  verb, 
quircth  none,  more  than  is  fulliclent  for  a  due  Proof*.  .        I^^^FATct^hoUie'p^; 

concil.  Tridentln.  hu  • 
JBTmodt  matrimonia  fiant  irrita ;  nog  tamen  fequimur  antlqanm  jus  comm.  tanquam  non  mutatum. 
Sut  H-  S.  an.  35.  c  19.    Nee  illud,  c.  jo.  q.  5«  c.  i.  de  eland,  defponf.  cxtr.  *  Mafcard.  Traft. 

1^  probat.  conclfu  io$5.  ubi  locuplcti  tellimonio  conilat  matrinioniutn  in  facie  Ecclefiae  pofTe  contra- 
ki&i,  oonvocatis  amicis»  ncmine  videlicet  feriofe  exclufo,  etiamfi  non  fcrvetur  forma.     In  ca.  Cum 


part.  c.  6.  m  pnncipio,  ;  v  • 

fiitut.  Cant.  *  Perk-  tit.  Dower,  foL  fexageiimo  prim,  quod'  verura  en  jure  hodlerno.  Licet  olim 

n^iiote  H.  3.  &  longc  ante  eum  contrarium  jus  obiinuit.  Fitz.  Nat.  Brev.  f.  150.  **  Fitz.  Nat. 
Brc.fc!.  150.  "  Mafcard.  ubi  fupra.  Socin.  jur.  confil.  87.  n.  65*  vol.  4.  Palliot.  da  noth.  6c 

fpnr.cap.  5.  n-  7.  fie  cap.  10.  n.  i.  ^  Minli^g.  in  d.  $.  Sedcum  paulatim.  01d.de  Af^.tlaPf.  5*  in 

pda.Itipa  in  L.  Nemo,  de  leg*j*  ^  J^'*  Crot.  in  eand.  I^  col.  6.  Quorum  opinione  hz  folennitates 
triuaentari;e  non  ^d  fabilantiam,  fed  ad  probat.  teilat.  pertinent:  ^nx  quiaem  opinio  fine  difiicul- 
Uteprocedlt  hie  in  Anglia,  ubi  iftiufmodi  folennitates  omnino  non  funt  neceflariv;  licet  fortalTtt 
Alias  contraria  tanquam  commatiii  opinio  locum  (ibi  vendicaret.  Bar',  in  d.  L.  Nemo.  Covar.  in  c 
c«m  dfa.  de  tefta.  e^tr.  ti.  8.  "  Jufta  fententia.  »  Bon.  in  c  cum  eCTes-  de  tefta*  extr.  in 

fiiuSoare^  1.  rec.  fenten.  verb,  tefta*  n.  7a.  Jaf*  inL.  cun£los  de  fumma  tri.  C*  n.  39.- 

[f  49]   If  an  unfolemn  Teflament  were  no  Teflament,      [     t  49     1 
then  Teftamentum  militare  were  no  Teflament ;  for  it  is  an 
nofolemn  Teflament  *>:    And  yet  Trjlanuntum  (i 3)  militare  *  Wefenb.  in  tit.  de 
is  both  in  Name  and  Nature  a  Teftment  c.     Likewifc  if  an  ^^H'y.'^i^'  ?*  ^f *t' !?" 
Qololemn  Tcftamem  were  no    1  cftaraent,  then  rejtamentum  cifcun.  n.  55. 
ttfer  Ubcros  were  no  Teflament,  being  unfolemn  and  unper-  •  Tit.  de  tefta  mil.  ff. 

r^XJ^  .  Inftit.  &K:.Vafquiuade 
icv;i^  fuccef.  crea.  j.  ai*  Q» 

47- 
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*»L.Hiccoiifultiffiina.feftd:  But  Teftamentum  {14)  inter  liheros,  though  unfolcmn, 
uft"*"^"^^""  ^'  "^^  ^y^^  properly,  and  by  the  Civil  Law,  is  a  Teftament  ^.  Be- 
«  Graff.  Thefaur. com.  lidcs  this,  (15)  if  an  unfokmn  Teftament  were  no  Tcfta- 
op.  §.  tcftim.  q.  1 1  n.  ment,  then  all  the  Teftaments  here  in  England  being' unfo- 
^c  com.  cxf'^Alex!  ^^^^>  ^^  ^^^^d  all  die  Intcftate  f :  And  dying  Inteftatc,  then 
Dec-  curtio  Nat.Ema-  (mark  what  an  Inconvenience  would  follow)  by  the  Statutes 
Sc'^Uij^^nV^foR  ^^  ^^'^^  Realm,  the  Admin^ftration  of  the  Goods  of  every 
d.  5."xSpcrfcao!  ^^  Man  dying  Inteftate  ought  to  be  committed  to  the  Widow  or 
« inftit.  dcCtred.  quz  next  of  Kin  to  the  Deceafed.  But  the  contrary  hath  been 
ab  intdUt.  in  princ.    generally  obferved,  that  is  to  fay,  where  an  Executor  hath 

been  appointed,  able  and  willing  to  undertake  the  Execotor- 
fhip,  there  the  Maker  of  this  Will  hath  been  adjudged  not 
to  have  died  Inteftate;  and  fo  the  Adminiftration  of  his 
Goods  hath  not  been  committed  to  the  Widow,  or  next  of 
Kin,  according  to  the  Statute,  although  the  Teftament  were 
uufolemn :  Which  Admipiftration  otkcrwife  ought  to  have 
been  committed  according  to  the  faid  Statute,  as  is  afore- 

va^t^fiir^ubric^^^'o-  ^^^^  ^'  ^^^  therefore  by  common  Obfervation  alfo  an  un- 
fpkitiLr!     ^^^  ^^'  folemn  Teftament  is  not  no  Teftament;  but  rather  properly 

a  Teftament.     For  by  the  (16)  Opinion  of  the  moft  and  beft 

Writers,  that  is  concluded  to  be  properly  a  Teftament,  the 

Author  whereof  cannot  be  faid  to  be  Inteftate,  and  whofc 

^Bald.  in  L.  cuaa^  Executor  therein  named  is  to  fucceed  ex  Tejlamento  ^  ;  though 

n.  x;?SchaS^.  ii'  L-^^  ^  ^"*  *"  refpeft  of  the  Laws  or  Cuftoms  of  the  Place 
Hac  confultiflima.  j.  where  the  Teftament  is  made,  beiijg  contented  with  fewer 
tcftir^I^'flnfoi  Gr;^  Solemnities  than  are  requifite  in  other  Places  K  Which  (17) 
Thcikur.  com-  op.  §!  Effeft  our  unfolemn  Teftaments  have,  wherein  an  able  and 
tefta.  q.  11.  n.  ».  juU  willing  Executor  is  named.  For  neither  he  is  reputed  to  die 
S™*'/^?*n,l/f*  Inteftate,    which    appointeth    fuch   an   Executor  k    but  is 

Jiverara.  coaiil.  195.  ni     -,    •   ^  -rrA-nT  •  /r  i^ 

8.  plainly,  even  in  Laws  of  ftrict  Interpretation,  (I  mean  the 

'  Andr.  Gail.  lib.  %.  Statutes  of  this  Realm,)  termed  a  Teftator  ^ :  Neither  is  the 

Soafctat^^J^^^^^  G^^^?  committed  to  the  Widow  or 

ten.  verb. teilam-n.^z.  next  of  Kin,  by  the  Authority  of  the  Ordinary,  according 
Baptift.  Viiiaboi.  hb.  to  the  Statute,  as  in  Cafe  of  one  dying  Inteftate  ™.  But  the 
n?'57.^Gabr.Vom.*Si  Executor  deriving  his  Authority  from  the  Teftator  only,  doth 
4.  tit.  detetta.  cone 4.  fucceed  in  the  Place  of  the  dead  Man  by  Force  of  the  Tcfta- 
Vafq.  d^c  fucceOl^cRA^  m^^t,  according  to  the  Teftator's  Meaning  and  Difpofition  ". 
nf^confii.^ii. V.  4*"  Wherefore  an  unfolemn  Teftament  is  even  properly  a  Tcfta- 
vol.  $,  quonim  opinio  ment.  Which  Conclufion  being  true,  the  Definition  is  not 
eft  procuidubio  com-  ^^^^  proper  to  the  one  than  to  the  other. 

mums,  licet  al Iter  fen-  *      * 

tiat  glpfT.  in  d.   f.  ex 

imperfeAo  ^  Hoc  nemo  nefcit  qui  vel  raediocriter  in  alterutro  fisrp  verfatur.  1  Su&  Xd* 

%.  n.  4.  c.  7.  U  an*  a5.  c  5*  Stat.  H.  8.  an.  21.  c  5*  Ac  aliis  pene  infinitis  locis.  *"  Id  quod  oca 

femel  diaum  eft,  fed  fe  fxpiua  eft  dicendum.  ^  Plowden  in  cafu  inter  Greiibrook  &  Fox,  fol* 

tSo.  his  verbis:  Lez  executores  nofmes  fount  executoret  maynetenant  &:  devant  probate  del  tefbi- 
ment:  Car.  le  probate  neft  que  confirmation  &  allowance  de  ceo  que  le  teftator  fift,  Uc.  £t  ils  pof- 
cat  executer  devant  probate,  &c. 

Now  for  the  Anfwering  of  the  Arguments  objcftcd-  Firft, 
•where  (18)  it  is  objeAed,  that  all  unfolemn  Teftaments  are 
void,,  although  Solemnity  were  omitted ;  that  is  true  only 
by  the  Civil  Law.  But  it  doth  not  therefore  follow,  that 
an  unfolemn  Teftament  i«  no  Teftament  in  refpeA  of  this 

Defiaitiooj 
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Definition  <>,  howfo^vtr  it  hath  not  the  fame  Effcft  to  all  In-  •  Var<i;dcfucccff.crca. 
tents  in  Law.     But  if 'it  be  therefore  a  Tcftament,  becaufe  it  »'  **•  ^'  ^*' 
ttkes  Effeft  in  Law,  then  arc  all  our  Teftaments  (though 
imfolemn)good and  fufiScient  Teftaments;  becaufe  they  have 
as  mach  Force  without  thofe  Solemnities,  as   if  they  hid 
them  all  [|  50]  and  an  hundred  more  P.    Secondly,  Where      [+50] 
it  is  ^bjcfted,  that  the  Definition  doth  agree  to  their  Tefta-  '  Soarez,  lib.  rccep. 
ments,  and  that  their  Teftaments  and  ours  do  not  agree  be-  cwfL  d^ V^^^w-^q- 
twixt  themfelves;  I  anfwer,  that  the  (19)  Definition  is  not  u,  ciar.  .$.  tcfiijn.  q! 
of  any  fpecial  Tcftament,  that  is  to  fay,  it  is  not  of  a  folemn  ^3-  And.  Gail.  l.  1. 
Tcftamcnt  alone,  nor  of  an  unfolcmn  Teftament,  nor  of  a  ^'*^;  d^j'^J^^J^^  ^^^^^^ 
written  Teftament,  nor  of  a  nuncupative  Teftament  alone,  §•  21'  »•  47-  Sichasd. 
nor  is  <;onvertible  with  any  fpecial  Kind  of  Teftament  men-  j^-  ^\  ^*S.*i?^'^^)I'*u' 
tioned  in  any  Part  of  the  Civil  Law,  from  which  our  Tef-  ^^/'°P«'*^o-  ^^^^ 
laments  made  in  England  do  differ.     For  indeed,  if  the  De- 
finition were  made  of  any  fpecial  Teftament  aJone,  mentioned* 
in  the  Law,  from  which  our  Teftaments  do  difier;  then 
could  not  Wr  Teftaments,  differing  from  the  Teftament  de-       *  , 

fined,  agree  with  the  Definition  q.  But  the  Definition  is  of  dfil'difSrff^cfi- 
a  Teftament  which  is  alfo  common  to  all  thofe,  or  any  other  nitionc'  ut,  quod  non 
Kind  of  Teftaments,  as  well  folemn  as  unfolemn,  as  appear-  c*homo,noneftanimai 
eth  before:  And  therefore  the  Teftament  fo  defined,  although  Sdcn.  iS^o^rdTfinlii^ 
it  be  fpecial  in  refpcft  of  the  Definition,  yet  is  it  general  in  one.  jo.  cafuaOxon. 
refpcflof  the  fcveral  Kinds  of  Teftaments  above  recited  S!x^fl^m^f*^^^'^**d^' 
and  is  verified  of  every  of  them,  folemn  or  unfolcmn ;  and  fioimingcmi^eft*iub- 
fo  confequcntly  is  common  as  well  to  our  Teftaments  as  to  altcrnum.  idquodpo- 
theirs,  diftributing  both  Name  and  Nature  to  every  fpecial  '^i^^^fvw^ain  n  ^I 
Teftament  s,  howToever  they  differ  amongft  themfelves  ^  To  fpcau :  nimimm  fpc- 
(z)  conclude  therefore,  we  need  not  feek  any  new  Definition,  cicsrcfpcaufuperioris, 
but  rather  they  themfelves  by  Reafon  of  their  new  Solemn-  id  eft.  fcntcntia ;  genus 
uies,  devifed  imce  the  Making  01  the  old  Dcnnition.  eft,  paganici,  &  miii- 

taris;  fcripti,  &  nun- 
cuttLtivi;  folemnis,  &  infolemnis  tcftaznenti.  Hujufmodi  autem  teftaxnenta  diffenint  non  niimero; 
^^iifpede;  &  fie  teiUmentam*  cujasfupra  eft  definitio  pofita,  genus  eft,  quia  prxdicaturdc  pluribus 
differentibas  fpecie.  *  Id  quod   eft  eeneri  proprium.    Olden.   Topic.   I^gal.  Loco  a  generc. 

'  SDsdes  namqiK  per  formam  dilcrepat  a  ipecie.  Conveniunt  autem  omnes  fpecies  in  Aio  genere* 
OUen.ic  Sveraid.  ubi  fapra^ 

Indeed  we  have  not  thefe  folemn  Teftaments  of  the  Civil 
law j  but  in  that  refpeft  we  are  the  more  happv^  and  our 
Law  the  more  godly  ^;  being  not  bound  to  any  ot  the  afore-  «  Akiat.  in  t.  j.  C. 
liid  Solemnities,  but  only  to  that  in  Writing,  where  Lands  ^«  facrofan^.  Icdcf. 
oredntffdy  and  that  the  Teftator  fhould  fubfcribe  his  Name^  "'  ^*' 
and  publiih  his  Will  in  the  Prefence  of  Three  Witneffes, 
tad  they   fiiould  fubfcribe  their  Name^  in  his  Prefence,  as 
Btty  be  feen  hereafter. 

§.  XI;  Of  a  written  Teftament. 

I.  JFk4t  is  a  written  Tejlametii^ 

%'  A  Ttfiamtnt  ftuncufative  is  not  made  a  wriUen  Tefi0Hen$ 

h  after  Writing,  except  in  certain  Cafes. 
3-  S^me  TTun^  common  both  to  a  written  andio a  mmcufati^ 

TefiamenU 
'    A*  Some  Things  feculiar  to  a  written  Tejiamenh 
Vol.  I.  I  5.  Devifi 


What  a .  Tejiament  or  Lajl  Will  is.       Part  I. 

J.  Devife  of  Lands,  Tenements,  or   Hereditaments,  is  not 

good  without  Writing, 
6>  In  a  written  TeJIatMnt  it  is  not  necejjary  that  the  Witnejfes 

he  frivy  to  the  Contents. 

7.  Caufes   wherefore  Tejlators  many  Wimes  would"  have  their 
WiUs  fecret. 

8.  In  what  Manyur  the  Teflament  is  lo  be  made  when  ths*JVit* 
nejfes  know  not  t^e  Contents. 

r     +*?!      1  [t50  9'  The  Witnejfes  mujl  be  learned,  and  mujl  write  their 

Names  on  the  Tejiament,  when  they  do  not  know  the  Contents 
thereof 

fcri'^Uarm^l"  f '"  A  '^^^^^^  *  Teflament  id  (i)  that  which  at  the  Time  of  the 
<iM^*i**efta.*foleiiiSl  tx  Making  thereof  is  committed  to  Writing  ^.  By  which 
cxaminavi  fiipra,  §.  8.  Words,  at  the  Time  of  the  Making  thereof,  arc  excluded  (2.) 
b\l??*?*^*^*«  r  4        fuch  Teftamcnts  as  arc  afterwards  put  in  Writing.  For  being 

"  Mmfine.  $•  fed  cum  1     r   n   T    tir      j     r  »*        1        l        1      n-n  • 

paulatimT  inftit.  dc  made  firft  by  Word  of  Mouth,  they  do  ftiH  remain  nuncupa^ 
tefta.  or<lin.  tive,  notwithilanding  the  reducing  thereof  into  Writing  <^. 

liSir^^ft.i?.  '.'ra^*'*  Unlefs  the  Teflament  being  firft  made  by  Word,  and  after- 

wards  (in  the  Life-timc  of  the  Teflator)  being  written,   it 

were  brought  to  the  Teftator,  and  by  him  approved  for  his 

Teflament:  Or  unlefs  the  Teftator,  when  he  declared  his 

Teftament,  did  will  that  the  fame  Ihould  be  written,  and  that 

thereupon  it  was  written  accordingly  during  his  Life  :  For 

then  it  is  as  effcSual  for  the  Devife  of  Lands,  Tenements, 

fe^^au^'i  TnoRnuU  ^"^  Hereditaments,  as  if  it  had  been  written  at  the  firft  <*. 

lia  hujus  resgni  Anglic  Infomuch  that  if  the  Writer,  being  flcilful  in  the  Law,  do 

jarifpcrkij.r  only  take  Notes  from   the  Mouth  of  the  Deceafcd  of  his 

Laft  W^ill,  for  the  Devife  of  Lands,  Tenements,  and  Here- 
ditaments, and  afterwards  write  the  fame,  but  before  it  be 
IKewed  to  the  Teftaior,  he  depart  this  Life ;     yet  this  is  f uffi* 
cicnt  for  a  Will  in  Writing,  for  the  Conveyance  of  Lands, 
•Et  hanc  opinionem  Tenements  and  Heicditaments  ^,  whereof  fuch  Notes  were 
tcnuifTe    Curiam    de  taken.     And  fo  it  fecms  when  Notes  or  Articles  be  made, 
fummu7jufticiariiis*in  and  rcad  to  the  Teftator  by  the  Notary,  though  the  fame  be 
cafu  Inter  Sackviil  &  not  written  up  at  large,  or  in  Form  of  Law,  until  the  Tef- 
^'2^''^' . .  r     r       tator  be  dead  f . 

•  Dyer  ubi  fup.  fuper 
ultimam  ▼oIutRatem 
cujufdam  H^nton  civitatis  Londbiw      ^ 

A  written  (3)  Teflament  albeit  it  havefome  Things  there- 
unto belonging  which  alfo  belong  to  a  nuncupative  Tefta- 
ment, and  fo  common  to  both,  as  the  Appointing  of  an  Ex- 
ecutor, (without  which  there  can  be  no  Teftament  at  all, 
neither  written  nor  nuncupative,)  and  as  the  Devifing  or 
Difpofing  of  Goods  or  Chattels,  (which  may  be  done  indif- 
ferently either  by  Word  or  by  Writing ;)  yet  (4)  there  be 
fome  Things  which  be  proper  and  peculiar  to  a  written 
Teflament.  One  is  the  (5)  Devife  br  Grant  of  Lands,  Te- 
nements, and  Hereditaments  ;  which  cannot  pafis  by  a  ntin- 
»  Srar»  H.  S.  an.  %%*  cupativc  Teftament,  or  Will  without  Writing  C.  Neverthe- 
*'  ^  kfs  it  feemeth  that  in  the  Devife  or  Bequeath  of  Lands  and 

Tencmejiu 


Pirt  I.  •      Wiai  a  Tejiammt  er  Loft  Will  it. 

Tcncmfnts  hoMcn  in  Burgage-tcnure,  and  ftich  as  were  dc- 
Fifablc  before   the  Statute  of  Hen.  8-  An»  32.  it  is  not  ne- 
cefliry  that  the  fame  fhould  be  written,  but  that  fuch  Lands, 
Tenements  and  Hereditaments  ipay  pafs  fufficiently  by  Will 
nuncupative,  or  Devife  without  Writing.   And  that  the  faid 
Statute  of //.  8.  An,  32.  caf.  i.  which  doth  require  Wri- 
ling  in  the  Devife  or  Bequeft  of  Lands,  Tenements  and  He- 
reditaments, wHhout  which  Writing  the  Devife  is  not  good 
in  Law,  is  to  be  underftood  to  take  Place  in  thofe  Cafes 
only,  in  the  Devife  of  fuch  Lands  as  could  not  pafs  by  tlic  • 
Deccafed's  Will,  before  the  making  of  the  faid  Statute ;     . 
whereby  Men  were  enabled  to  devifp  their  Land,  Tenements 
aud  Hereditaments,  by  their  Laft  Wills,  fo  that  the  fame 
were  written  in  their  Life-time  h.    As  doth  afterwards  more  br^^^fSoS 
fully  appear  :  Where  is  alfo  fhewed,  what  Lands  and  how  e(re,&  in  forU  oWcr- 
much  may  he  dcvifed  by  Will  >.    Another  Thing  peculiar  to  vaum  faepiffime  aoc^ 
awrittcn  Teflamcnt  isthiJ:  In   a  [f  5 0  written  Teftament  ^^°?.»»'«'„d^i^ 
(6)  the  Teftator  hath  this  Benefit,  he  may  conceal  and  keep  ritiam  fatu  approW 
fccretdie  Tenor  or  Contenu  of  his  Will  from  the  \yitnef-  tamcogaovi. 
fesk;  which  he  cannot  do  when  he  maketh  a  nuncupative  k^LH^^,^Qnf^'-J,*(*; 
Tcftiment.    And  therefore,  if  the  Teftator  be  loth  to  have  de  tefla.  &  glolT*  ibid# 
hJs  Will  known  ;  which  Thing  iiappeneth  very  often,  (7)  ei-      t     ^  52     } 
thcrbecauf^  the  Teftator  is  afraid  to  offend  fuch  Perfons  as 
do  gape  for  greater  Bequefts  than  either  they  have  deferved> 
or  the  Teftator  is  willing  to  beftow  upon  them ;  (left  they, 
pentdventure,  underftandihg  thereof,  would  not  fuffer  him 
to  live  in  q trie t :)  Or  ^Ife  becaufe  he  Ihould  overmuch  en- 
courage others,  to  whom  he  meant  to  be  more  beneficial  thai) 
ibeyexpefled;  (and  fo  give  them  Occafiontobe  more  ne- 
gligent Hufbands  or  Stewards  about  their  ow|i  Affairs,  than 
otherwife  they  would  have  been,  if  they  had  not  expefted 
fuch  a  Benefit  at  the  Teftator's  Hands :)  Or  for  fome  othep 
Confidcrations  :  In  thefe  and  like  Cafes,'  after  the  Teftator 
hath^iTitten  his  Will  with  his  own  Hand,  or  procured  fome 
other  to  write  the  fame,  he  may  clofe  up  the  Writing,  with- 
out making  the  Witncflcs  privy  to  the  Cf>ntents  thereof:  and 
fticwing  the  fame  to  them,  he  may  fay  unto  th^m.  This  is 
"?  Lujl  Will  and  Tejlamenty  or.  Herein  is  contained  my  Lafi 
^^iU:  And  this  is  fufiBcient  1.  Neither  is  the  Teftament  the  '  Auth.  Et  aw  obfcr- 
kfe  available,  becaufe  the  Wit neffes  do  not  know  what  i§  ^biSm.       •       ^^' 
contained  in  the  fame  ",  in  cafe  (8)  the  Witneffes  be  able  to  «  Minfmg.  in  5.  fed 
prove  the  Identity  of  the  Writing:  that  is  to  fay,  that  the  c^»  P^^lat]™-   mftit. 

w  .  .  n_  J     •      ^i_  r  II-  •  •  u*    u  *.i.     de  tefta.  orQ.Cui  accc- 

wntmg  now  Ihewed,  is  the  very  fame  Writing  which  the  ^^t.  ^ij^g.  incund.tit. 
Teftator  in  his  Life-time  affirmed  before  them  to  be  his  Will,  n.  8.  vide  Simo.  d« 
or  to  contain  his  Will  n.  Otlierwife  the  Will  can  take  no  ^^f^^  ^^  interpret. 
Effcd,  through  the  Defe6l  of  fufficient  Proof  ^.  And  there-  »  DD.ind.L-Haccon* 
fore  (9)  left  the  Will  (hould  peridi  for  want  of  due  Proof,  fuitilT.  &  in  Auih.  Et 
^hen  the  Teftator  would  not  have  the  Contents  knoy^n,  it  [J^'^^^/^^^^^^^^^^^^ 
i»  expedient  that  they  write  their  Names  on  the  Back-fide,  tibi  de  te«a.'  ext.  n.  5. 
or  fome  Part  of  the  Teftament  P,  that  they  may  be  able  to  ie  inf.  part.  4-  §•  «5- 

^**nnff  **  fi*r-  «  a^»   ^^^   ^  ^» 
acpoie  .^^  f^ipf^jo  ft-,  dc  cond. 

&:  demon.  Parif.  conf. 

j> vol,  3.11.  15j  ^         *  Specul.  dc  inftxt  tdii  f«,eompeiidiofe  a*  4Q*  KUn§*  la  tit.  de  tciU*  Qxdla* 
KoMi.  t.  dc  9.  Clar*  ^«  u^  <!•  f«  a.  j« 


What  a  Tejiament  or  Laji  Will  is.        Part  I. 

> 

»  dcpofc  and  teftify,  that  the  fame  is  the  very  Writing  it  felf 

which  the  Teftator  affirmed  to  be  his  Will,  or  to  contain  his 
^  sichard.  ii^  Auth.  Will  4.  If  the  Tcftator  affirm  that  his  Will  is  already  writ- 
quad  fine,  c  de  tcfta.  ten,  and  that  it  is  in  the  Cuftody  of  fuch  a  One,  naming 

de''leftk!\x%''sjeci^^  ^^^^  fmgular  Perfon,  which  Perfon  fo  named  doth  bring 
ubi  fupra,  &infr.  pajt.  forth  a  Writing,*  and  doth  depofc  by  .Virtue  of  his  Oath, 
4-  5.  «s.    ciar.  dc  J.  that  ttis  is  that  Will  or  Writing  which  the  Teftator  affirmed 

JtXrr Mlfctrd!  r:?>^"  *°  '"'^'f  ^''^.  Will  and  Tclhtment:  This  Man's 
Traa  de  probac.  cob-  Tcftimony,  together  with  the  other  Witneffes  ',  depoung 
duf.135z.11. 173'  Pa-  that  the  Teftator  affirmed  unto  them,  that  his  Will  was  in 
?.  n,  zW,  ai?'  ^hat  Man's  Keeping,  is  a  fufficient  Proof  of  the  Will  of  the 
>Ludo.  Zunt.Refponf.  Dcceafed,  albeit  none  of  them  were  privy  to  the  Contents 
Co°ndiT'A^^  f^«.  thereof,  faving  the  Teftator  alone;  But  if  the  Teftator  did 
•  Caftro.\nieg  hircdes  ^^^  Amply  affirm,  that  his  Teftament  was  in  that  Man's 
.plam.  if. de  Tefta.  &  Keeping,  but  alfo  that  it  was  written  with  his  own  Hand; 
oneLE!conSSnm!i"  ^^^^  *^  '^  ^^^  fufficient  for  the  Proof  thereof,  that  this  Man, 
Cod.  de  *^tefta.  Ludo.'  who  doth  produce  the  Will,  /depofc,  that  it  be  the  fame 
Zuat.  ubi  fup.  n.  89.  which  the  Teftator  did  commit  to  his  Guftody,  unlefs  alfo  it 
?^n^°5^"  "**'' ^  appear  that  the  fame  was  written  with  the  Tcftator's  own 
«  Caftreaf.& in al' ubi  Hands.  For  the  Teftator,  in  affirming  that  the  Teftament 
fup.  was  written  with  his  oyrn  Hand,  doth  intimate  thus  much, 

r  n'J^3il*V*!ft" i.:  t^*t  unlefs  it  appear  to  be  written  with  his  Hand,  that  other 
Tint  fuperflua,  imoim-  Man  s  Tcftimofty  uiall  not  fuffice  S  as  m  the  former  Caie : 
propriefuntaccipienda  Otherwife  the  Mention  of  his  own  Hand-writing  had  been 

potius  quam  fuperilue.  :^i«  u 
Mantle  de  conje£t.  ult.  ****c    • 
vol*  lib.  3 .  tit.  9.  A.  X. 

[     ■''  53     ]  l^t  53]  Whether  a  Teftament  may  be  written  with  Notes 

or  Figures,  and  whether  it  may  be  proved  without  WitndiTcs, 
by  the   Hand  and  Seal  of  the  Teftator,  with  other  like 

*  Infra  part  4-  $•  «5.    Queftions,  is  declared  afterward  *.  , 

Whatjball  he  ffud  to  be  a  goad  Will  to  pafs  Lands  and  Te- 
nements within  the  Stat.  32  H.  8.  cap,  i. 

*  See  the  Statute 


The  Imtium  ought  to  be  plenum  £^  perfedtumt  othei^ife  it's 
not  good :  And  therefore  if  one  command  another  to  make 
his  Will,  and  by  that  to  devife  JVhiu-acre  to  J.  S.  and  his 
'Heirs,  and  Black-acre  to  J.  H.  and  his  H^irs,  and  he  writ 
the  Devife  to  J.  S.  in  the  Life-time  of  the  Devifer,  and 
before  the  other  is  writ  the  Devifor  dieth  ;  yet  this  is  a  good 
Will  to  J.  S.  But  if  he  command  one  to  make  his  Will, 
and  to  devife  JVhite-acre  to  J.  5.  and  his  Heirs,  upon  Con- 
dition, and  he  write  the  Devife  to  J.  S.  and  his  Heirs,  and 
before  that  he  hath  writ  the  Condition  the  Devifor  dieth ; 
the  Devife  is  void  :  For  in  the  one  Cafe  the  Devifes  are  feve- 
ral  and  diftinft,  and  in  that  Cafe  tHe  Devife  to  J.  S.  is  full 
and  perfect ;  but  in  the  laft  the  Devife  is  not  full,  but  imper- 
fc6l;  for  the  iatire  Devife  as  to  7.  S.  was  not  fully  put  in 

W  nting, 


Part  I.  What  a  Tejiament  or  Lajl  Will  is. 

Writing,  fo  as  the  Initium  in  that  CdScnon  ftdt  flenumY.^  «o  Eliz.  Cattltrfh 
Therefore  if  a  Man  intend  Land  to  y.  S.  for  Liie,  the  Re-  ^\^^-  3^*S'^illa 
mainder  to  y.  2).  and  before  the  Remainder  is  written,  the  Bake/^  caft*  RiownU 
Dcvifor  dieth,  it's  a  void  Dcvife  for  the  whole  Land ;  be-  ^«P*  p»it  P  lol-  4*» 
caufc  the  one  did  depend  upon  the  other.  T.  1 1  ^ac.  C.£*^  ^ 
Sir  TAo.  Lake's  Cafe. 

A  Will  in  Writing  is  good  to  convcv  Lands,  by  the  Sta- 
tute 32  H.  8.  cfl^.  I.  tho*  'tis  net  yr/i/^iby  the  TcftitoT ; 
for  that  Statute  doth  not  mention  Seaiingy  but  only  Writing: 
ind  'tis  by  that,  (viz.)  by  Writing,  that  Men  are  enabled 
to  convey  their  Lands  in  i'ee-Jimfk :  The  Words  of  the  Sta- 
tute are.  That  every  Peifon  having  Manoi^,  Lands,  £rc.  fl^iU* 
have  power  to  give,  difpofe,  will  and  devife,  as  well  by  his 
Laft  Will  and  Teftament  in  Writi7igy  as  otherwife  by  A6t 
executed  in  his  Life-time,  all  fuch  Manors,  Lands,  (sc.  at 
his  Pleafure.  % 

So  likewife  by  the  Statute  of  Frauds,  £^r.  Anno  29  Car* 
2  caf.  3.  all  Devifes  of  Lands  muft  be  in  Wriiing^znd  filmed 
by  the  Teftator ;  but  Sealing  is  not  required  by  that  Statute^ 
Before  the  faid  Statute  32  H,  8.  it  was  held,  that  if  a 
Man  devifed  Lands  of  which  he  was  not  feifed,  and  after- 
wards had  putchafed  thofe  very  Lands,  that  the  Urvifc  va^ 
good;  but  fince  the  Statute,  it  hath  been  otherwife  adjudgf'd; 
for  where  the  Teftator  devifed  lands  to  x^vh'ch  he  had  no 
Manner  of  Title,  and  afterwards  pin-vhifed  thofe  Lands, 
and  died  feifed,  this  was  held  to  Ic  no  good  Dcvife  within 
the  Statute,  becaufe  the  Word  Havino  in,povt?  not  only  ax^ 
Ownerlhip,  but  the  very  Time  tlic  Tefia^ii  had  the  Lands, 
(viz.)  at  the  Making  the  Will,  arxd  tiiat  is  c^t  the  Time  it 
was  publifhed-  Butler  verfus  Bi^l^n  ,  Mor.r  kcp,  254.  3  Rtp* 
25.  5.  C-     I  And.  348.  S,  C,     ro^^h.  87.  o.  C. 

If  a  Man  feifed  in  Vtc  of  Tands  by  his  Will  declared, 
that  h«  intended  to  advancoids  'I'wo  Daughters  equally,' 
and  devifeth  the  one  Moiety  by  \\  ^ <  lal  Name  of  the  Land  to 
his  cldeft  Daughter,  and  di 's  [j  54]  before  he  has  devifed'  r  x  i'^  \ 
the  other  Moiety  to  his  yovr/:.vn- Daughter ;  adjudged,  that  L  T  •>♦  J 
the  Devife  was  void  for  tl  e  Whole  ;  becaufe  he  did  intend 
to  advance  them  eijuaily.     7\   11  Joe.  in  CuiiaWardtntim^  ', 

Sir  TAo.  Lakes  ^Ti^  i\!!adani  diZ'far. 

Any  fuch  Inftini^'^ ions  to  have  his  Will   made  in  Writing, 
thereby  to  give  his  Land  to  one  of  his  Sons  for  Life^,  and  the 
Clerk  wmch  put  th-^  Wiil   in  Wilting,  writes  an    E^ate  in 
Fee:  Per  Curiam  the  Will  is  void  in  the  Whole;  becaufe  it 
was  not  the  Will  of  the  Devifov  ^'.     If  a  Jj/lzn  by  Parol  de-  ,  ^^  jg  El.  Rot.  Sit. 
vifeth  Land  to  5^.  S.  and  his  I  lei  i-s,  and  afterwards  it  is  put  m.  36  &•:  3;.  Rot.  817. 
in  Writing  during  hi?5  Life,  without  his  Command  or  Agree-  D^^»f^aU^tvi.  Ccu/ty. 
ment,  it's  no  Will  in  Writing  within  the  32  H.  8  ^.  ^X'  fto!u  A^t. 

834.  ».  C  Golcff.  ud. 
•MS  Jac.  Mcjelij  varf.  BUJbingtmh 

But  if  a  Man  write  the  Will  of  another  without  Direc- 
tions, and  bring  it  to  the  Devifor,  ^and  he  allow  of  it,  it's  *  P.  s*  J*c.  Cawera 

%  onf^^\  Will  b  ,  Stellat.    Cmh^B    Cafe. 

a  good  W  ai    .  j^^^^^.3  ^^^  ^^^  ^^^ 
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A.  3.  fcifei  of  Lands  in  Socage  dcvifed  the  fame  by  Parol 
to  his  Three  Sifters;  a  Stranger  prefcnt  recited  theTeftator» 
Words  to  him,  who  affirmed  the  fame,  afterwards  the  Stran- 
ger, for  his  Qwn  Remembrance,  put    the  Words  into  Wri- 
,.  ting;  but  read  them  not  to  the  Devifor  before  iiis  Dcarh  : 

This  Dcvife  fo  reduced  into  Writing  wodo  E^ forma  is  void; 

becaufe  it  was  written  without  the  Direction  of  the  Devifor : 

and  confequcntly  no  Will  within  the  Statute-     But-  if  after 

^    ^  .  the  Writing  thereof,  he  had  read  it  to  the  Devifor,  and  there- 

Irlfi  ^aQc?^£WJ?i  "P°"  ^^  ^^^  affirmed  the  fame,  it  had  been  a  good  Will  c. 

Cafe,  Leon  ii^. 

Vide  Pt24  £liz.  B*  R«    Leon,  part  $•  fol.  y^    Leon.  115.    z  Leon.  $5-  S.  C*    Cro.  Eliz  ioc»  S.  C 

y.  G.  being  an  illiterate  Man  commanded  one  to  wuitc 
his  Will,  by  which  he  would  that  his  Houfe,  40  Acres  of 
Land  and  52  Acres  of  Pifturc  fliould  be  fold  by  his  Execu- 
tors :  The  Party  writ  his  Will  in  thefe  Words ;  I  Will  that 
jny  Houfe,  with  the  Appurtenances  fhall  be  fold  by  my  Exe- 
cutors, and  the  Money  diftributed  for  the  Advancement  of 
piy  young  Children :  The  Devifor  dicth,  the  Executors  fell 
the  Zand:  Adjujjged,  by  this  Devlfe  the  Lands  did 
Tor  the  Words  cum  fertinentiis  are  effectual  to  enforce 
the  Devifc. 

I  li^n'^^^.'s!  cJ  ^^  ^^  ^^  adjudged  in  the  Cafe  of  d  Hicham  verfus  Hor- 

Oodboit  40.  S.  c.        rvoody  but  the  later  Authorities  are  otheirwiic,  (viz.)  that  by 
Wowd.  910.  jhe  WQrd  Appurtenances  Lands  will  not  pafs,  but  only  fuch 

Things  which  properly  appertain  to  an  Houfe;  'tis  true, 

Lands  may  appertain  to  an  Houfe,  but  not  fo  properly  a». 

Ver:m^.%^^^.^^^y^^^^^^  T^iPgsj  thcjefore  to  make  Lands  pafs,  they 

s.  c.*  Litt.  Rep.  8.  s.  muft  be  properly  expreffcd,  (vtZ'J  with  the  Lands  thereunto 

*  C-  appertaining.     See  Lett  Tejlamentqria  84. 

if . /devifeth  Land  to'jR..  his  3on,  and  the  Heirs  Male  of 
his  Body,  with  Remainder  over  to  his  other  Child^ren,  R-  died 
}n  th«  Life-time  of  the  Devifor^  having  Iffue  Mal«,  A-  the 
Tcftator  faith,  that  my  Will  and  Intent  is,  that  my  Will  fliall 
ftand  good  to  the  Children  of  J?,  as  if  he  had  furvived  me. 
By  Popham  and  Fenner,  the  Children  fhall  take  by  this  De- 
yife.  Gawdy  znd  Clench  contra:  And  their  Reafon  was,  be- 
caufe the  laft  Publication  was  not  in  Writing.  The  other 
Juftices  did  think  there  was  enough  before  in  Writing  to 
C  '''55  1  [f  SS]  make  the  Iffues  have  the  L^nd  :  But  there  they  wc^c 
,    ,  ^  to  take  by  Difcent,  whereas  here  they  arc  to  take  by  Pur^ 

•  H.  36  El.  Rot.  546.  ^u^f^e        <S).,>.^* 
FuIUr    verfu.    Fuller,  ^aafc  ^      ^re, 

Moore's  Rep.  fol.  353  • 

n.  47^    Croke  pift  3.  42%. 

A  Man  took  Notes  of  one  whp  lay  fick,  to  make  his  Will, 

and  afterwards  he  drew  up  the  Will  in  Writing,  but  the  fick   • 

Perfon  died  before  it  was  fhcwcd  to  him  :  Per  Curiam  it^s  a 

•T.  6  E.  6.    Dyer  f.  good  Wifl  within  the  Statute  of  $2  H.  8.  to  pafs  Lands  f. 

cV'  ^        '  So  it  was  adjudged  in  Hinton^s  Cafe,  where  Articles  vycrc 

read  to  the  Devifor -concerning  the  Difpofuion  of  hk  Lands, 

'  ■        .  an4 
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and  the  Articles  were  written  and  ingioffed  after  his  Peath, 

and  yet  it  was  a  good  Will  within  the  Statute  5.  e  ^  jjl^^  midttf^  Cift* 

'     '  M.  4«  &  5<  Ph.  &  Mar» 

^  £r0w«  &  ^r««s  *  Cafe.    Anderf*  Kep*  c*  S5« 

A  Man  made  his  Will  in  Writing  in  this  Manner,  I  will 
and  bequeath  my  Lands  to  A.  and  the  Name  of  the  Devifor 
was  not  in  the  whole  Will ;  yet  adjudged  a  good  Dcvifeby 
Averment  of  the  Name  of  the  Devifor  K  LoIi.  wrfWyo^ 

The  Lord  Audley  made  a  Feoffment  in  Fee  of  his  Lands, 
and  afterwards  by  Indenture  reciting  the  Feoffment  to  be  to 
the  Intent  that  the  Feoffees  Ihould  perform  his  Will,  he  de- 
clared in  thcfe  Words,  Know  ye,  that  my  Will  is,  that  they  ^ 
fhould  ftand  fcifed  for  the  Payment  of  my  Debts,  and  after- 
wards fliall  make  an  £flateto  me  and  E.  my  Wife  in  Tail: 
Per  CMriam,  it's  no  Will>  becaufe  he  limited  the  Eftate  to  be  '        ^ 
cxeclitcd  in  his  Life-time.    It  was  farther  holden,  that  the 
Wife  was  a  Stranger  to  the  Land,  and  to  the  ancient  Ufe; 
wherefore,  without  an  Eftate  re-made  to  the  Feoffees,  the 
ancient  Ufes  did  remain,  and  were  not  altered  by  the  faid 
Declaration,  but  remained  to  the  Huiband  and  his  Heirs  as  *  M.  i.  Eli«.  Dy.  fol. 
before  i .                                                                                          J.^^^f^«  ^^  -^'^'^J''* 

Kota ;  The  ufual  Way  in  former  Days  to  difpofc  Lands 
which  Men  had  by  Purchafe,  was  by  Feoffments  in  Truft  ; 
and  they  dirc£ied  hy  their  Lajl  Wills,  how.thofc  Feoffees 
fhonld  difpofe  the  Eftates;  and  becaufe  a  Truft  was  properly 
under  the  Jurifdi^lion  of  a  Court  of  Equity:  That  Court  ' 

would  compel  the  Feoffee  to  execute  the  Truft,  in  Cafe  he 
(hould  rcfufe  to  do  it  at  the  Requeft  of  the  Perfons  for  whom 
he  was  iatrufted. 

This  Method  was  very  inconvenient,  for  the  Feoffees  hav- 
ing the  legal  Eftate  in  the  Lands,  and  the  Parties  themfelves  . 
the  Ufe  of  it ;  if  apy  other  Perfon  claimed  a  Title,  h^  could 
not  tell  who  to  fue,  becaufe  he  could  not  know  the  right 
Owner;  'tis  true,  the  Feoffee  was  now  become  the  Owner; 
but  the  Feoffor,  tho'  he  was  the  old  Owner,  and  the  Perfon 
who  took  the  Profits  of  the  Eftate,  yet  he  could  not  .properly  * 
be  faid  to  be  feifed  of  the  Lands ;  for  his  Wife  could  not  be 
endowed,  neither  could  thofe  Lands  ,be  extended  for  his 
Debt- 

If  a  Man  cxprefs  by  a  Letter  his  Will  to  difpofe  of  h\% 
Land,  it  fhall  go  accordingly,  dnd  it's  fufficient  to  give  the 
Lands,  -per  3a  H*  8.  It  was  the  Cafe  of  one  WeJ}^  who  was 
beyond  Seas,  and  writ  fuch  a  Letter,  that  he  willed  that  his 
Lands  ihould  go  in  fuch  a  Manner ;  and  adjudced  a  good  !l  5**  ^  *\**-  ^'-^f 

T^  'c   V  J      t>  t>  Cife,  Moore  8 Rep. fol. 

A  Man  de\Lifes  fuch  Rents  as  are  mentioned  in  fuch  a 
Writing  under  his  Hand  and  Seal :  Adjudged  it  was  a  good 
pcvife  in  Writing  of  the  Rents  themfelves/  and  as  good  as 
if  they  had  been  fpecially  limited  and  cxpreffed  in  the  Will  1.  *  H. «.  jic.  Rot.  s^- 

Cxok.  part.  %-  fol.  145* 

[f  56]  A  Man  made  a  Deed  of  Feoffment  to  feveral  Ufes,     [     t  56     ] 
*ad  miketh  no  Livery,  and  after  by  his  Will  devifeth  the 

Land 
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Xand  to  fuch  Pcrfons,,  and  in  fuch  Manner,  as  he  appointed 
l»  Fairftu^  Cafe  C  .  ^^  ^^^  Deed  of  Feoffment :  Adjudged  a  good  Dcvifc  of  the 
Warder!  'Land"". 

A  Will  made  at  the  Interrogation  of  another,  is  no  Will 
within  the  Statute  of  32  H.  8.  and  therefore  if  a  Man  be 
afkedif  he  will  give  his  Lands  to  jB.  and  anfwcreth,  yes; 
though  it  be  reduced  into  Writing,  if  it  be  not  by  the  Direc- 
tion or  Agreement  of  the  Devifor,  it*s  no  Will  "within  the 

•  M.  10.  Jtc»  Sbutn^^StSLtixtt,  becaufe  it  is  but  an  Anfwer  to  a  C^ueftion  »• 

^^^  H.  Bn  being  fick  in  Londoriy  fent  for  one  Tho^  Atkins ^  a 

Counfellor  at  Law,  and  defired  him  to  write  his  Laft  Will 
and  Teftament  of  hii  Lands,  £sfc.  the  faid  Tho.  Atkins  moved 
the  faid  H.  B.  to  declare  to  him  his  Laft  Will,  who  did  de- 
clare it  to  him ;  the  fajd  Tho.  Atkins  took  Paper  and  Ink, 
and  writ  Notes  briefly  of  the  faid  Will,  /ci7.  every  Legacy 
which  the  faid  H.  B.  did  declare  to  him,  and  alfo  the  Names 
of  the  Executors ;  after  that  the  faid  Tho.  Atkins  went  to 
his  Houfe  with  the  faid  Notes  which  he  had  written,  and 
then  immediately  with  his  own  Hand  writ  the  faid  Will  and 
Teftament  of  H.  JS.  in  Form ;  and  when  he  had  writ  it  be- 
fore the  Hour  of  Twelve  in  the  Forenoon  the  fame  Day,  the 
faid  Tho*  Atkins  returned  to  the  Houfe  of  the  faid  H*  B. 
within  Half  an  Hour  after  Twelve,  with  the  faid  Will  and 
Teftament,  to  read  and  deliver  it  to  the  faid  H.  B.  but  was 
told  that  he  died  at  Twelve  of  thp  Clock  l>efore ;  whereupon 
Thd.  Atkins  delivered  the  fame  to  the  Executors  which  were 
therein  nam^d ;  the  Wife  enters  upon  the  Lands  devifcd  to 
her,  the  Son  enters  upon  her,  the  Wife  re-enters,  where- 
upon the  Plaintiff  brought  his  Writ ;  The  Opinion  of  all 
the  Juftices  was,  that  it  was  a  good  Will  in  Writing  accoid- 

•  Back^m  V.  Br9WftM%  to  the  Statute  of  32  H.  8.  <>. 

r.  4  &   5  Piiil-  & 
Mar.  Htnrj  Brtw^w  Cafe.    Kelw.  fol.  209.  «•  Anoerf.  Rep.  C*  85- 

From  which  Cafe  it  may  be  colle6led,  that  tho'  'tis  re- 
quired by  Law,  that  a  Will  by  which  Lands  are  devifcd 
lliould  be  in  JVritingy  yet  it  was  not  neQeflary  that  it  fhould 
be  written  in  the  Life-time  of  the  Teftator ;  for  if  Notes 
were  taken  by  his  Direction,  and  kfterwards  written  in  the 
Form  of  a  Will,  and  the  Teftator  had  died  before  it  was 
icad  orfhcwed  to  him,  this  would  be  a  good  Will- 
But  now  by  the  Statute  Z9  Car,  2  cap.  3-  ^  confiderabk 
Alteration  is  made  in  the  Law  relating  to  Wills;  for  they  muft 
ie  written  in  the  Life-tirne  of  the  TeJltH^r^  and figncity  himj  cr 
hyfome  other  Perfon  in  his  Prefenoc^  .and  hy  his  DireHiofif  and 
fvifcribed  in  hii  Frefence  by  Three  or  Four  IVitnejJes. 

Tenant  in  Tail  of  the  Manor  of  W.  in  JBerks  made  a 
nuncupative  Will,  which  was  afterwards  reduced  into  Wri- 
ting, and  devifed,  that  hb  Executors  fhould  purchafe  a  Par- 
cel of  Land,  in  C.  in  Wilts ^  for  the  eretS^ittg  a  Free-School 
there^  and  gave  to  the  faid  School  %qU  fer  annum  Rent>  to 
be  paid  out  of  his  Manor  of  /F, 

The 
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The  W  ill  was  made^  and  the  Tcftator  died  before  the  Sta-^ 
tute  of  Frauds  and  Perjutics,  the  Will  was  proved  in  the 
Spiritual  Court  as  a  nuncupative  Will;  the  Executors  bought 
the  Ground  and  built  the  School,  and  the  Commiffioners  for 
Charitable  Ufes  decreed  the  Iffue  in  Tail  to  pay  the  Arrears 
of  the  Rent  of  7.0 L  j>er  annum  to  the  School. 

Ct  5'^]  '^^^  l^ut  in  Tail  excepted  to  the  Decree ;  and  the  [  f  57  1 
LoTxi  Chancellor  allowed  the  Exception  and  revcrfecl  the 
Decree;  forafmuch  as  at  Common  Law. -Lands  or  a  real 
EAatc  were  not  devifable  ;  and  by  the  Statute  ^z  H.  8.  it  is 
as  much  required  that  a  Will  of  Lands  lliould  be  in  Wri- 
ting, as  by  the  Statute  of  Frauds  and  Perjuries  that  fuch  a 
Will  fhould  have  three  Witnelfes ;  and  as  in  Johnfon^  Cafr, 
(2  Vernon  597.  Precedents  in  Chancery  270.)  decreed  by  Lord 
Chancellor  Cozi'fer,  a  Dcvife  of  Land  in  Writing  to  a  Cha- 
rity, fince  the  Statute  of  Frauds,  but  not  attefted  by  three 
Witneflcs,  was  held  to  be  void  ;  fo  a  Devife  of  Land  with- 
out Writing  fhould  be  voidalfo;  efpecially,  it  being  by 
Tenant  in  1  ail,  and  of  a  Rent  too,  which  cannot  pafs  but 
by  Deed ;  and  it  would  be  very  dangerous  to  allow  of  nun- 
cupative Wills  of  Land. 

Std  qiuerey  ^  vide  Duke's  Charitable  Ufes  81.  StoddarcTs 
Cafe,  where  one  before  the  Statute  of  Frauds  devifcd  Rent 
of  10/.  fer  annum  out  of  Lands  to  a  charitable  Ufe,  and 
willed,  that  one  Hugh  the  Scrivener  ftiould  put  it  into  Writ- 
ing, which  was  accordingly  done;  and  decreed,  that  this 
nuncupative  Will  was  good  ;  for  though  a  Rent  cannot  be 
created  without  Deed,  yet  by  the  Words  of  43  Eliz.  it  may 
be  appointed  without  Deed,  and  though  the  nuncupative 
Will  be  void  as  a  Will,  it  is  good  as  an  Appointment.  And 
it  feems,  that  the  Statute  of  43  Eliz.  which  made  thefe  Ap- 
pointments to  Charities  good,  being  fubfequent  to  theStatute 
of  32  IT.  8.  of  Wills,  fuperfedes  and  repeals  that  Statute ; 
but  it  is  true,  that  the  Statute  of  Frauds  and  Perjuries,  be-  . 
ing  fubfequent  to  the  Statute  of  43  Eliz.  does  repeal  that 
Statute;  and  therefore  lince  the  Statute  of  Frauds,  &c,  an 
Appointment  of  Lands  to  a  Charity  by  Will  not  attefted  by 
three  Witneffes  is  void.     Jenner  v.  Harfer^  i   Williams  247- 

Lands  were  devifed  to  Truftees  and  their  Heirs^  in  Truft,  Surtii  vcrAw  L»ri 
that  if  within  Three  Yealrs  after  the  Teftator's  Death  there Z**^'*^'  »  s*lk.  %zu 
fliottld  happen  to  be  a  Marriage  between  the  Lord  Guilford  and 
Mrs.  W.  (who  was  Heir  at  Law  to  the  Tcflator,)  then  the 
Lands  fliould  be  and  remain  to  her  for  Life,  Remainder  in 
Tail  to  the  firft  Son,  &c.  of  that  Marriage ;  and  if  the  Mar- 
riage Ihould  not  happen,  then  the  Remainder  in  Tail  to  the 
Lord  Faulkhnd:  She  afterwards  married  Mr.  C.  and  not  the 
Lord  Guilford,  and  the  Hufband  exhibited  a  Bill  to  have  the 
Lands,  he  being  equal  in  Birth  and  Eftatt  to  the  Lord  Guil- 
f^^9  fwggefting  that  his  Wife  was  an  Infant,  and  in  rto  Fault, 
and  therefore  ought  not  to  lofe  her  Eftate,  the  Lord  Guilford 
differing  with  the  Truftecs  about  the  Settlement.  Upon 
kean'ng  the  Caufe,  feveral  Papers  and  Writings  were  offered 

VoL.L  K  in 
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\n  Evidence  to,  prove,  that  the  Tcftator  intended  it  fhould 
not  be  in  the  Power  of  the  Lord  Guilford  to  make  the  young 
Lady  forfeit  her  Eftate ;  but  decreed,  that  thofe  fafers  and 
Jf^ritings  (hould  not  influence  the  Conftruflion  of  a  Will  in 
Writing,  for  that  would  be  to  make  them  Part  of  the  Will 
itfelf,  when  Vis  exprefly  required  by  the  Statute  of  Frauds^ 
that  every  Part  of  a  Will  ftiall  be  in  Writing;  and  even  be- 
fore that  Statute,  n<f  collateral  Proofs,  either  by  Papera  or 
Words,  were  admitted,  becaufe  a  Will  is  a  confummate  Aft 
of  it  felf. 

Touching  Wills,  my  Advice  is  to  all  which  have  Lands, 
that  by  Advice  of  Counfel  learned,  by  Aft  executed  they 
make  Affurances  of  their  Lands  according  to  their  true  Inr 
tent,  in  full  Health  and  Memory ;  to  which  Affurances  they 
may  add  fuch  Conditions  or  Provifoes  of  Revocation  as  tliey 
C     t  58     3      pleafe:  Fori  have  found  great   [f  58]  Controverfies  and 

Doubts  daily  to  grow  and  arife  by  Reafon  pf  Devifes  and 
Laft  Wills,  fometimes  in  refpeft  of  the  Tenures  of  the  Land, 
at  other  Times  under  Pretence  of  Revocations,  which  niay 
eafily  be  made  by  Parol ;  alfo  in  refpeft  of  obfcureand  ia- 
fenfible  Words,  and  repugnant  Sentences,  the  Will  being 
made  in  hafte ;  and  fome  do  pretend  that  the  Teftator,  in 
refpeft  of  Extremity  of  Sicknefs,  was  not  of  found  Me- 
mory ;  and  divers  other  Scruples  and  Queftious  are  moved 
about  Wills.  But  if  you  pleafe  to  devife  your  Land  by  Will, 

.1.  Make  it  by  good  Advice  in  your  Health  and  found  Me* 
mory,  and  inform  your  Counfel  truly  .of  the  fftate  and  Te- 
nure of  your  Lands,  that  it  may  be  made  according  J^o  the 
Rules  of  Law,  and  fo  all  Q^cftions  and  Controvenics  may 
thereby  be  prevented. 

a.  If  your  Will  concerns  Land  and  Inheritance,  it  is  good 
to  make  it  indented,  and  to  leave  one  Part  with  a  Friend, 
left  after  your  Death  your  Will  be  fupprefled. 

3.  At  the  Time  of  the  Publication  of  your  Will,  take 
credible  Witnefles  which  may  fubfcribe  their  Names  to  it. 

4.  If  it  may  be,  let  the  whole  Will  be  written  with  one 
Hand  in  Parchment  or  Paper,  for  fear  of  Alteration} 
Addition,  or  Diminution. 

5.  Let  the  Hand  and  Seal  of  the  Devifor  be  put  to  it. 

6.  If  it  be  in  feveral  Parts,  let  the  Hatid  and  Seal  of  the 
Devifor,  and  the  Names  of  the  Witneifes  be  fubfcribed  to 
every  Part. 

7.  If  there  be  any  Interlinrhg  or  Rafure  in  the  Will,  let 
there  be  a  Memorandtun  of  it. 

8.  If  you  make  any  Revocation  of  your  Will,  or  of  any 
Part  of  it,  dp  it  in  Writing  by  good  Advice ;  for  upon  Re- 
vocations by  Parol  Controverfies  do  arifp,  fome  of  the  Wit- 
neffes  affirming  it  in  one  Manner,  ai^d  others  in  another 
Manner  P. 
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Part  I.  What  a  Tefiament  or  Loft  Will  is. 

§.  Xn.  Of  a  nuncupative  Teftament.  See  Part  11.  c.  29* 

j»  What  is  a  nuncupative  Teftament. 
1.  Wherefore  it  is  called  Nuncupative. 

3.  Of  the  Force  and  Effect  of  a  nuncupative  Tejlament. 

4.  At  ivhat  Time  nuncupative  Teflaments  art  made^  and  what 
is  the  Reafon. 

5.  Tefiamtnts  favour cihly  expounded. 

6.  A  nuncupative  Tefiament  made  divers  Wdys, 

A    Nuncupative  Teftament  (1)  >s,  when  the  Teftator  with- 
out any  Writing  ^oth  declare  his  Will  bcfoTe  a  fuffi- 
cient  Number  of  Witneffes  q,  and  it  is  called  nuncupative  (2)  '  J-   F"";  H^'^'  f* 
a  nuncupando,  i.   e,  nommandoy  ot  naming  ^ ;  bccaule  wnen  ^^^^  paUm.   ff.    de 
a  Man  makcth  a  nnncupatlve  Tefl^mcntj  he  muft  name  his  tcfta. 
Executor,  and  declare  his  whole  Mind  before  Witneffes  s. 'Miniing.  in  d.  §.  fin. 

And  (3)  a  nuncupative  Teftament  is  01  aS  great  rorcc  ana  j^^.  oj^in.  n.  n. 

Efficacy  (except  lor  Lands,  Tenements  afid  Hereditaments)  •  Minfing.  in  d.S.  fin. 

as  is  a  written  Teftament  t.    This  Kind  {4)  of  Teftament  is  'J^^  j^pe/nun^^^ 

commonly  made  when  the  Teftator  Is  very  fick,  weak,  and  tionem.  c.  de  tcfta- 

paft  all  Hope  of  Recovery  ".    For  it  is  receive<J  for  an  Opi-  d.5.  fin.lnfti^  dcteftf. 

nion  amongft  the  ruder  and  more  ignorant  People,  that  if  a  Vj^l,,  cf  Lavf,  verb. 

Man  fhould  be  fo  wife  as  to  make  his  Will  in  his  Health,  pcvifc. 

when  he  is  ftrdng  and  of  good  Memory,  having  Time  and 

Lcifure,  and  might  alk  Counfel  (if  any  Doubt  [f  59]  were)      [     t  59     ^ 

of  the  learned,  that  then  furely  he  fhould  not  live  long  after. 

And  therefore  they  defer  it  until  fuch  Time,  when  it  were 

more  convenient  to  apply  themfelves  to  thePifpofing  of  their 

Scab,  than  of  their  Lands  and  Goods  ^.     (5)  And  in  Con-  » ibidem. 

^deration  hereof  it  is,  that  Tcftaments  are  fo  much  favoured  ^ 

which  be  made  in  fuch  Tines,  namely,  for  that  the  Teftator 

then  cannot  conveniently  ftay  to  afk  Counfel  of  fuch  Points  ^ 

as  be  doubtful  in  Law  y.  ^  ^^^'^«'  P***  ^  *'  ^ 

A  (6)  nuncupative  Teftament  may  be  made  no^only  by  the  , 

proper  Motion  of  the  Teftator,  but  alfo  at*  the  Interrogation 
of  another^  as  is  hereafter  declared  2.  » Infra,  pan  4.  (•  96. 

Debt  brought  by  Executors,  the  £)efendant  demanded  Oyer 
of  the  Teftament,  and  had  it ;  wWch  was  thus  ;  Mcmoran^ 
iumy  that  W.  8.  of  London  made  this  nuncupative  Will  in 
this  Manner,  v;V.  he  appointed  T.  W.  and  R.  C,  his  ExC" 
tutors ;  and  that  was  under  the  Seal  of  the  Ordinary  ;  Per 
UOam  Curiam,  it  is  fufficient  to  enable  them  to  maintain  ah 
AAion,  notwithftanding  it  was  but  under  the  Seal  of  the 
Ordinary,  and  pot  of  the  Party'.  4  H.  6.  foh^-  5  i?.  S» 
I.  Brook  T\t.  Tejiament.  H.  8.3.  14  H.  6v  5.  But^^r 
Ch^e,  Executors  cannot  have  an  ASion  upon  a  nuncupative 
Teftament,  except  it  be  after  put  in  Writing ;  and  therefore  • 
the  Ufc  is  to  prove  it  by  Witneffes  before  the  Ordinary,  and  m  4  h.  6.  i.  5  h.  5.  u 

ibcQ  to  write  it.     jo  E.  4,  i.  V   r  14H.65.  xoX.  4»i- 

^        Brok.  tit.  Teftament,  pi.  ©.  3. 

Nuncupative  Wills  are  more  ancient  than  Wills  in  Writ- 
*^n&  bccaufc  they  were  in  Ufc  before  Letters  were  known ;    _ 

and 


What  a  Tejiament  or  Lajl  Will  is.    ,    Part  J. 

and  they  are  now  of  as  great  Force  and  Efficacy  tb  difpofc 

of  the  perfonal  Eftatc  of  the  Teftatpr,  as  Wills  in  Writing 

*  This  ws  before  the  in  the  Tcftatoi's  Lifc-timc,  having  the  *>  Court  Seal  aitxcd 

Statute  #/  Frauds^  hut  ^     thcm  " 

ihe  Law  it  now  altered.       rr-,     ,'  »  .  ,      ./.    ,  ^         t«r-ii  •      txj-  :*: ^^A 

Tho'  many  Legacies  are  devifed  by  a  Will  m  JVriUttgy  and 
no  Executor  appoihted,  y?t  tnis  will  not- amount  to  a  Will 
ill  Writing ;  becaufe  the  Appointing  an  Executor,  which  is 
an  eflential  Part  of  a  Will,  is  wanting ;  however,  it  will  be 
a  good  nuncupative  Will.     Gadolph.   13. 

One  feifed  in  Fee  of  L^inds  raifes  *  Term  for  Years,  which 
he  fettled  on  Tr'uftees,  forfuch  Ufes  as  h^hyDeedor  ;r///ihould 
appoint,  and  for  Want  of  fuch  Appointment,  to  attend  the  In- 
heritance \  afterwards  he  made  a  nu^cuf^tive  JVillxn  thefe  Words^ 
'      ^  (vU.)  I  give  All,  Ail  to  T.  S.  and  then  died  without  Iflued ;  it 

was  agreed,  that  before  the  Statute  of  Fraudi,  ?5?^. aMan might 
V  difpoffe  of  a  Truft  by  Parol,  and  ^hat  the  Words  All,  All^ 

are  fufficient  to  pafs^a  Term  for  Yeai^;  but  in  this  Cafe  the 
Term  being  exprefly  fettlpd  by  Deed  for  fjich  Ufes  as  he 
flxould  appoint;  and  for  Want  of  fuch  Appointment,  to  at- 
tend the  Inheritance,  this  reftyaiils  him  from  inaking  any 
parol  Difpofition',  and  the  Words  All,  AIL  muft  be  intended 
of  ^// he  could  difpofe  by  Pa^ol.  i  F^n.  341-  'J'hrwctm 
V-  Aitorney  GeneraL  ,         ,         " 

By  the  Statute  of  Frauds,  ?^c.  'tis  cfiafled,  that  a  nuncu- 
'  fative  JVill  (hall  not  he  good  which  exceeds  30 1,  unkfs  froved  by 

Three  Witnejfes,  who  were  frefent  at  the  Making  thereof'^  nor. 
itnlefs  it  was  made  in  the  Titne  of  the  lajl  Sicknefs  of  the  Deceafed^ 
or  tn  his  Houfe,  or  where  he  hath  been  refidentfor  Ten  Dayj  be- 
fore, unlefs  jurfrifed  in  Sicknefs  frpm  home',  and  i^o  Evidence, 
I  Jhall  be  given  to /prove  fuch  Will  after  Site  Months,  unlefs  it  be 
committed  to  Writing  within  Six  Days  after  the  Mdking ;  neither 
fhall  the  Probate  of  fuch  Will  fafs  the  Seal  of  any  Court  till  Four^ 
teen  Days  after  the  Death  of  the  Teflator,  nor  until  Procefe 
hath  ijfued  to  call  in  the  Widow  or  next  of  Kin  tp  contejl  it. 
r     t  60     1  ft  60]  After  this  Statute  this  Cafe  happened,  (viz)  The 

^  -^      Teftator  made  his  Wife  Executrix  find  refiduary  Legatee ; 

but  fhe  dying  in  his  Life-time,  he  by  ^  Codicil  nuttcuptitive  de- 


«JiA.il    WAO  gUUU,     UULWlkllliaUUlUg   kXAV.    *ii/V«w«vv»    wu^vr»«.    »»«»-***.**^  - 

ed;  and  adjudged   that   it  was,  2ind  quaji  a   new  VV ill  for 

fo  much  as  he  had  given  to  his  "\Vife,  and  that  it  did  not  alter 

his  written  Will;  for  there  was  no  fuch  Will,  the  Operation 

of  it  being  determined  by  the  Death  of  the  Wife,  living  the 

TeAator,  who  was  her   Hulband.    Saym.  334.  StoniwelTs 

Cafe. 

An  Adminiftrator  brought  a  Bill  to  difcover  arid  have  an 

Account  of  the  tntcflate's  Eflate ;  the  Defendant  pleaded, 

that  the  fuppofed  Intcftate  made  a  nuncupative  Will,  and 

anothcl-  Porfon  Executor,  to.  whom  he  was  accountable,  and 

not  to  the  Plaintiff  as  Adminiftrator  ;  but  decreed,  that  tho' 

tli?"ic  was  fuch  a  nuncur.ativc  Will,  vet  it  was  not  pleadable 

.  .       ■*>  "^  '  •      *■  •   ft 

againit 
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agaiuft  an  Adminiftrator  before  it  was  proved,     i  Chan*  Ref^ 
192.  Verhom  \tr{u%  Srewin. 

Dr.  Shallmer  by  Will  in  Writing  gave  200/.  to  the  Parifh 
of  St.  Clement  Danesy  and  after  Frew  the  Reader  coming  to 
pray  with  him,  his  Wife  put  him  in  Mind  to  give  %ooL  more 
towards  the  Charges  of  building  their  Church,  at  tvhich, 
though  Dr.  Shallmer  was  at  firft  difturbed,  yet  after  faid  he 
would  give  it,  and  bid  Frew  take  Notice  of  it ;  and  the  nex^ 
Day  bid  Pr^v  remember  of  what  he  had  faid  to  kim  the  Day 
before,  ajid  dies  that  Day ;  within  three  or  four  Days  after, 
the  Doflor's  Widow  put  down  a  Memorandum  iii  Writing  of 
the  faid  laft  Devife,  and  fo  did  her  Maid  ;  Frew  died  about 
a  Month  after,  and  aroongft  his  Papers  was  found  a  Memo- 
randum of  his  own  Writing,  dated  three  Weeks  after  the 
Doftor's  Death,  of  what  the  Do6lor  faid  to  him  about  the 
zoo/,  and  purporting  that  he  had  put  it  in  W  riting  the  fame 
Day  it  was  fpoken ;  but  that  W^riting,  which  was  mentioned 
to  be  made  the  fame  Day  it  was  fpoken,  did  not  appear,  and 
thefe  three  Memorandums  did  not  exprefsly  agree ;  about  a 
Year  after,  on  Application  by  the  Parifli  to  the  Commiffi*- 
oners  of  Charitable  Ufes,  and  producing  theft  Memorandums, 
and  Proof  by  Mrs.  Shallmer  and  her  Maid,  they  decreed  the 
ooo/.  but  on  Exception  taken  by  the  Executors,  the  Decree 
was  difcharged  of  this  200/.  and  the  Lord  Chancellor  held 
it  not  good,  becaufe  it  was  not  proved  by  the  Oath  of  Three 
Witncflcs;  for  though  Mrs.  Shallmer  and  her  Maid  had  made 
Proof,  yet  Preto  was  dead,  and  the  Statute  in  that  Branch 
requires  not  only  Three  to, be  prefcnt,  but  th^t  the  Proof 
Ihall  be  by  the  Oath  of  Three  WitnciTes.  ^  Trin.  1704.  Be- 
tween Phillips  and  The  Parijh  of  Su  Clement  Danes* 

A  Daughter  depodts  180/.  in  the  Hands  of  her  Mother,  ' 
the 'Defendant,  afterwards  makes  her  Will  in  Writing,  and 
thereby  devifes  feveral  Legacies,  and  makes  her  Mother  Ex- 
ecutrix, but   takes  no  Notice  of  this  180/.  but  afterwards 
by  Word  of  Mouth  fhe  defires  her  Mother  to  give  this  180/. 
to  the  Plaintiff,  if  fhe  thought  fi^,  and  {pon  after  died  ;  the 
Mother  proved  the  Will,  and  the  Plaintiff  brought  a  Bill  for 
this  180/.  the  Mother  by  her  Apfwer  admits  ftie  had  fuch  a 
Sum  in  her  Hands,  that  her  Daugter  did  make  fuch  Requeft 
her,  but  that  flic  left  it  to  her  EleiSion,  whether  fhe  would 
give  it  to  the  Plaintiff  or  not  by  the  very  Form  of  the  Devife, ' 
and  inlifled  that  flie  did  no^  think  fit  to  give  it  to  the  Plain- 
tiflF.  In  this  Cafe  it  [f  61]  was  agreed,  that  this  was  not  good      r     f  ^r     ^ 
in  a  nuncupative  Will,  being  above  30^.  and  not  reduced  in-  -^ 

to  Writing  within  fix  Days  after  the  Speaking,  as  the  Sta- 
tute requires,  idly.  That  if  the  Defendant  had  infifled  oh 
the  Statute  of  Frauds  and  Perjuries,  the  Court  could  not 
have  relieved  the  Plaintiflf  as  upon  a  Truft ;  bu^in  this  Cafe 
the  Defendant  having  by  her  Anfwer  ccnfeffed  the  Truft, 
there  was  no  Danger  of  Perjury  from  Variety  of  Proofs, 
^hich  was  the  Mifchief  the  Statute  intended  to  provide  ' 

^ainft ;  and  therefore  the  Court  took  it  to  be  in  Nature  of 
*  Truft,  and  decreed  for  the  Plaintiff.  Faf.  17 18^  Jones  and 

§•  XTJI.  Oi 


s 


Whit  aTeJlammt  or  Loft  Will  is.    .       Parti. 
§.  XIII.   Of  privileged  Teftam^nts. 

I.  What  is  a  frivileged  TeJiamenU 
0*  Wherefore  they  he  called  frivileged. 
3.  Divers  Sorts  of  frivileged  TeJ}ament%. 

* 

ryRIVILEGED  Tiiftaments  are  tbofo  (i)  which  havefomc 

•*      fpecial  Freedom   or  Benefit,  contrary  to  the  coromou 

«  Mtntic  dc  con}«a,  Courfe  of  Law  ^.     They  are  termed  (2)  privileged,  a  frivi^ 

ult.vol.  lib.  !•  tit.  57' /^g/o,  qua/i  afrivatalege  ^.    For  a  Privilege  dotfi  fignify  a 

^'sttmma  Hofticnf.  tit.  P"^*^^  Law.     Forafmuch  therefore  as  by  a  private  or  fpc- 

de  privilcg.  in  prin.  cial  Law  fome  Teftaments  are  difcharged  from  the  ufual  Or- 
ders or  Obfervations  of  common  or  general  Law,  in  that 
refpeft  they  ate  called  privileged.  ^ 

Of  (3)  privileged  Teftaments  tTierc  are  Three  Sorts  ;  Tef^ 
tamentum  militarey  Tejlamentum  inter  liberoSy  Tejlanuntum  ud 
fias  c4ufas :  A  Teftament  made  by  a  Soldier;  a  Teftament 
made  by  a  Father  amongft  his  Children  ;,  and  a  Teftament 
made  for  good  and  godly  Ufes.  And  ;^lthough  /here  be  fome 
other  privileged  Teftaments,  yet  their  Privileges  arc  but  fmjiU 

f  Videlicet.  tefUmen. »°  ComparifoB  of  thofc  Three  e. 

ta  rufUcorum,  teftam. 

tempore  pefiis  condiu*  U-  httjufi^odi,  de  (julbus  Rip^  in  trad,  de  pefte,  c.  9. 

ft 

§.  XJVr  Of  a  Military  Teftament. 

I.  The'Caufes  wherefore  Soldiers  enjoy  ftich  Privileges  in 
^  Tnaking  their  Tefl^ments* 

a.  Wherein  Soldiers  ar^  frivileged  concerning  the  Making  of 
•        •  '  their  Tejlaments» 

3.  Soldiers  frivileged  in  reffeSl  of  their  own  Perfons^  and  of 
others  alfo> 

4.  Soldiers  frivileged  in  reffeSl  ef  Solemnities  Teflanuntary* 

5.  Soldiers  frivileged  in  rejfed  of  tbf  Svhjiance  and  Form  of 
a  Teftament. 

6.  Three  Sorts  of  Men  called  Soldiers. 

7-  Whether  all  armed  Soldiers  enjoy  thefe  Privileges. 

8.  Whether  Dolors  of  the  Lata  and  Clergymen  enjoy  thefe 
Privileges. 

9.  The  Fruit  which  the  Common-wealth  reafeth  hy  the  Study 
and  Prafiice  of  the  Law. 

10.  What  Ben^t  doth  redound  unto  us  iy  the  Clergy* 

I I .  Whether  the  Soldier  or  Lawyer  arermore  hoftaurahle. 

[     t  62     ]  [t  62]   12.  What  Manner  of  tejlamentary  Privileges  Divinft 

and  Lawyers  do  enjoy. ' 
13.  All  Da&ors  and  Divines  he  not  frivileged. 

FORASMUCH  as(i)  Soldiers,  being  better  acquainted 
with  Weapons  than  Books,  arc  prefumed  to  hav^  io 
much  the  lefs  Knowledge  in  the  Laws  of  Peace,  by  how 

jnucA 
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much  the  more  expert  they  are  in  the  Laws  of  Avilis  ^:  For-  ^^J.?^'.*'  f'  ^*^^i' 
ifmuch  alfo  as  Warrioi-s,  in  the  Defence  of  their  Country,  ^  Minfi^g.  in  tit.  d© 
do  oftentimes  undertake  perilous  Emerprizes,  wherein  they  tefta.  mil.  infUt* 
lofc  their  Lives  or  their  Limbs,  and  felddm  cfcape  without  ^ 
Wounds  or  bodily  Hurt  g  :  As  -well  therefore  in  regard  of  dc  tcfta.^mU^^&'ibi/. 
their  fmall  Skill  in  our  peaceable  Laws  on  the  one  Sidc*^,  as  Dec. 
inRecompence  of  their  great  Perils  and  Hurts  in  Battles  on  I'  inftit.dc  mil.  tcila. 

,,*,,.,.,  ^.  T>  •    -1  1  T*        r      •      111  pnnc.  Ana.  Gail.  1. 

vxtothtv  bides  they  enjoy  many  rrivileges  and  Benefits  m  2. praaic  obfcrvat. c,   ' 

the  taking  of  their  Teflaificnts,  (efpepially  by   the  Civil  118. 

Lavr,)  which  are  not  allowed  unto  others  k.  ;^D^  to  d^  u^^ 

Atque  ha  rum  caufa- 
rem  prior  eftimpulfiTa,  pofterior  finalis.     Gail,  ubi  fupra*  ^  Vafqaiusdcfucccff.  reloluc  li.  2* 

}.  20.  ubi  enumerat  70  privile^a  militibus  indulta. 

Of  thefe  (2)  Privileges,  fome  do  rffpc6t  the  Perfon  of  the 
Tcftator,  feme  the  Perfon  of  the  Executor  or  Legatary; 
fome  the  Solemnities  about  making  the  Teflament,  and  fome 
itfped  the  Subflance  or  Form  of  the  Teffament  made  1 .  ^ I-  neljue   enim.  ff. 
Concerning  the  firft  Kind  of  Privilege:  Whereas  (3)  there  ^^.^^.^^^^^^^^ 
are  many  which  be  difabled  to  make  their  Tefiaments,  (as  tcfta.  mil.  c  Mantle, 
tftehrards  doth   appear  «»;  yet  a  Soldier  is  not 'difabled  by  ^coi^Je^'^ilt.vol.Ub. 
My  of  thefe  Impediments,  unlefs  it  be  for  Want  of  Reafon,  m  i^^^  ^  p^rti 
crrforfome  other  Caufes,  when  he  is  6\{7ih\cd  jure  gentium  ".  »  Bar.  ind.  L.  Ncque 

Concerning  the  Perfon  of  the  Executor  or  Legatary:  Whereas  w^im-  Minfmg.  ia  tit. 
♦V—        J.  VI.  1.-U-     J  ^     u    T^*  T       oe  mil.  tcfta.  Inft.  ta 

tnerc  are  divers  which  are  prohibited  to  be  Executors  or  Le-  pjiu. 

gataries  to  other  Pcrfons ;  yet  they  are  not  prohibited  to  be 
Executors   or  Legataries  to  a  Soldier,  (except  in  fome  few 
Cafe  o.)    Concerning  (4)  the 'Solemnities  of  the  Civil  Law  •  Bar.  in  d.  L.  Ncque 
tobc  obfdrved   in  the  Making  of  Teftaments  :  Soldiers  are  «°*"^-  &rinf«»  part  5- 
ckarly  acquitted  from  the  Obfervation  thereof  P;  faving  that  ^  L.  Divw.  fr.detcfta. 
Soldiers  when  they  make  their  Teftaments  Ought  to  require  ^^'  5'  ^^^^   ^^^' 
4c  Witneffcs  to  be  prefent  M.  But  as  no  Subje6l  of  this  Land  q  q[uonim  opinio com- 
isftridlytied  to  this  Obfervation,  of  requiring  the  Witnef-  munis  eft,  utrcfert  Jul. 
fa  in  the  Making  of  hisTeftament  r,  (thofe  Solemnities  only  ^supri  5^^^^ 
being  neceflary  which  are  Juris  gentium  ^;)  therefore  that  cum  nctat.  ibidem. 
Opinion  is  not  to  tak^e  Place  here  in  England:  Otherwife  this  *  Supra  §.  x^  in  prin- 
iUurdity  would  foUowi  that  Soldiers  would  be  tied  to  more 
*n3  ObCervation  than  Men  of  greater  Skill,  and  enjoy  lefs  / 

Liberty  than  they  of  lefs  Defert  *.    Concerning  (5)  Military  t  vide  quae  fuperiu* 
Privileges  which  refpeA  the  Form  ai^d  Subftance  of  the  Tef-  di^ia  funt  §.  x.  n.  5. 

ttment:  Firft,  wherea^s  no  other  Perfon  can  die  with  Two  ^2!)ncm"n^*?e^^^^^^ 
Teftaments,  yet  a  Soldier  may;  and  both  Teftaments  ftiall  ex  neccfliute,  Tefta- 
ke deemed  good,  according  to  the  Will  arid  Meaning  of  the  ^^^  Lindw.  iti  c  fta- 
Tefator  -.    And  whereas  another  Perfon  cannot  die  partly  Ts^-'p^^i'f  %7°ffiu 
icftatc  and   partly  Inteftate,  (at  leaft  by  the  Civil  Law  ^f,)  cant.  verb,  probatis. 
yet  a  Soldier  mzy  r.    And  therefore  if  he  make  his  Tefta-  " ^-  qu*rebatui.  H.de 
•cut,  and  therein  appoint  an  Executor  for  Goods  in  one  ?l!%8  noftmm.  de 
Kace  *,  tlic  next  of  Kin  (hall  have  Adminiftration  of  Goods  rcg.  jur.  ff. 
ia  another  Place  ».    But  this  Privilege  doth  alfo  belong  to  |^^-  Mile*,  c.  dc tcfta. 
pwySubjcS  of  this  Realm.     Other  Privileges  there  be,  but  Td.  L.  Mi^e^ 
^  were  too  long  to  repeat  them  all  ^.  *  Fitzhcrb.  Abridge  tit. 

ATter  ^**^*  "*  ^'  ^  in^ra, 
^  part.  4-  §.  I?-  5-  iS- 

^  V'lAt    (fi     placeat) 
Tafqu'  de  fucceif.  refoinc  1.  A  $.  20.  ubi  eauroerat  ^o  privilegia  qiat  militibus  competunt. 
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[     f  ^3     1        ^^  ^^  After  we  have  viewed  what  Privileges  do  belong  to 

Soldiers,  it  fhall  be  expedient  to  (hew  what  Manner  of  Sol- 
dieis  they  be  to  whom  thefe  Privileges  are  granted.  Where- 
fore we  are  to  underftand,  that  there  (6)  be  Three  Sorts  of 
Men  which  be  termed  in  Law  by  the  Name  of  Soldiers. 
The  firft  be  Miiites  armaii^  armed  Soldiers :  (Such  as  are 
above  defcribed  :)  The  Second  be  Milhcs  literarii,  lettered 
Soldiers,  as  Doctors  of  the  Law  :  The  Third  Sort  are  Mi^ 
Utes  ccelejles^  celcftial  or  heavenly  Soldiers,  as  Clergymen  and 

*  Minfing.  in  Rub.  de  Divines :  For  fo  the  Law  doth  term  them  «.    Concerning  the 

or  Place  of  Defence,  or  befieged  by  the  Ehemy,  only  in  Rea- 
dinefs  to  be  imployed  in  Cafe  of  Invalion  or  Rebellion ;  and 
'  intelligcftationarios  then  they  do  not  enjoy  thefe  Military  Privileges  ^  :  Or  clfe 
&iimitancos  miiites:  they  be  fuch  as  are  in  Expedition  or  actual  Service  of  Wars; 
tft\?rMiS'  Sand  fuch  are  privileged  S  at  Icaft  during  the  Time  of  their 
$.  iilbj  autem.  inftit.  Expedition  ^,  whether  they  be  imployed  by  Land  or  by  Sea?, 
de  te{t  mil.  &  Jul.  ^^^  whether  they  be  Horfemen  or  Footmen  h-    (8)  Concern- 

fr!fin.A5hibe^^s'!ilia$'  ^^g  ^^^  o^^cr  Two  Sorts  of  Soldiers,  many  arc  of  this  Opi- 
micas  falls,  unam  ex  nion,  that  they  do  not  ejnoy  the  aforefaid  Privileges  »,  be- 
Zafio,  in  L-  Miles,  ff.  caufc  they  are  not  Soldiers  properly  fo  called,  but  metaphor- 

de  rejud.  n.  S'altcram  .      n     v       r\.i.  r  r\    '•    '  tc       '       /  \ 

e  Decio,  in  Rub.  dc^^*"/  •  Others  are  01  a  contrary  Opinion ;  amrmmg(9} 
tefta.  mil',  c  n.  3.        that  the  great  Pains  and  ftudious  Travel  of  learned  Lawyers, 

*  L.  Pen.  c.  de  tcfta.  (efpecially  Doflors  of  Law  and  fuch  like)  are  no  lefs  bene- 

mil.Mantic.  de  con-).   /,  /   •      ^  •  t      1        1      a  1  r    u   r 

jea.uit.voi.l.6.tit.i."Cial  to  their  Country,  than  the  hardy  Adventures  01  thole 
n.  3«-  •       armed  Soldiers:  For  that  without  Laws  no  Common-wealth 

L^-J:'tJS?CUr.t.  f'^'^  ^  g°/"f  d  -And  in  that  refpeft  dcfenre  as  great  PrWi- 
Tcfta.  q.  15.  n.4. And.  leges  as  they  1.  Much,  (lO)  more  then  (by  all  Probabihtics) 
Gail,  d-obfervat.  iiS.are  thofe  Spiritual  Soldiers  worthy  of  all  Privileges,  by 
k^'o^l'^'ltl^'.  ^^<>f«  Prayers  and  Interceffions  the  Wrath  of  God  is  ap- 
<{.  3.  n.  I.  Zaf.  in  L.  peafed,  and  Victory  many  Times  obtained,  and  without 
miles,  ff.  de  re  jud.  whofe  Miniftry  Chriftianity  would  quickly  be  ruinated  and 

n.  5.  m  fin.  ru^^^jm  * 

••  Dec.  in  Rub.  de  tefta.  f  ub VCrted  "»  . 

mil.  C>  n.  S-  Ripa  inL. 

ccnturio  ff.  de  vule.  fub.  n.  11.  '  Sichard.  in  Rub.  de  mil.  teft.  c  9.  Jaf.  Ripa  &  alii  in  L.  ccn- 

uirio.  in  de  vulg.  fub.  ff.  quorum  op.  com.  eft,  ut  refert  Vafq.  de  fucceff.  crea.  §.  24.  n.  aj.  ^  Min- 
fiDg.  in  Rub.  de  mil.  tefta.  Inftit.  n.  2.  ^  Michael  Graf,  Thefanr.  com.  op.  $.  teftm.  q.  4.  Al^z. 

in  d.  L.  centurio.  qui  tamen  aliis  lundamentls  nititur.  "*  Alex,  in  d.  L.  centorio.  n.  18. 

And  yet  it  is  more  doubtful  in  Law,  whether  thefe  Mili- 
tary Privileges  do  appertain  to  Teftaments  made  by  Clcrgy- 
■  ^ipa  in  d.  L.  cen-  men,  than  if  they  were  made  by  Lawyere  «.     The  Realon 
nl"9.  ^as^m.  ja-  ^^Y  ^^  bccaufc  howfocver  Divines  be  worthy ;  yet  ttey  be 
fon.  Claud.  &   alios  otherwifc  rewarded,  though  not  in  thb  o :  But  this  Rcafon 

iqot  tu  G^aff!"  The*-  ^^^^  "^^  ^^  ^""j  fatisfy.  For  if  Doaors  and  Pleaders  of 
faur.  com.  op.  §.  teK  the  Law  be  therefore  privileged,  becaufc  they  be  compared  to 
tam.x|.  5.  Soldiers  P;  who  like  valiant  Champions,  by  Force  ot  Leatn- 

§.''24!^n^'3S^'fiii'''*'  "'"g*  Strength  of  Wit,  and  mighty  Power  of  Eloquence,  de- 
pGioir.  &  DD.  in  L.  fend  their  Clients  Caufes  againft  the  Subtiltic^and-Injurics 
miles,  ff.  de  re  jud.  of  their  Adverfaries :  How  much  more  ought  our  Divine8> 

Mentionem  autem  fe-  ^ 

ci  non  folum  de  doc^  ^** 

toribus»^   fed    de  aliis 

cUam  caufidicis,  propterca  quod  Ucctttiati  ratione  cxercitU  privilegiis  iniliuribus  fniontor,  Te 
Kipa.  d.  L.  centurio.  a.  lo. 
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our  Captains  in  the  Spiritual  Warfare  of  this  Life,  by  Means 
of  whofe  Miniftry,  and  Virtue  of  whofe  godly  Inftruflion, 
and  Might  o^  Preaching  that  powerful  and  in-vincible  Word, 
not  our  Purfes,  nor  our  Bodies,  but  even  our  Souls  are  de- 
fended and  kept  in  Safety,  againft  the  cruel  Aifaults  of  that    • 
mortal  Enemy  of  Mankind,  and  againit  his  Hoft  of  uicked 
Spirits,  who  never  reft  Day  nor  Night,  but  ftill  ftiive  to  over- 
throw us,  and  to  bring  us  all .  to  everlafting  Deftrucftion  ? 
How  much  more^  I  fay,  are  thefe  our  Captains  in  thefe  fo 
terrible  Conflidls,  to  be  gratified  and  dignified  with  all  Man- 
ner of  Military  Privileges  *1?  Wherefore  if  the  Matter  reft 
upon   the   IflTue  of  Dcfcrt  and  Worthincfs,  without  [|  64]  «  Arg.  a  min.  td mij. 
Doubt,  of  thefe  Three  forenamed  Soldiers,  the  Divine  is      L     ^  ^4     J 
001  the  laft,  bat  the  foremoft. 

Concerning  the  (11)  other  Two,  (the  Lawyer  I  mean  and 
the  Soldier,)  whether  of  them  delerveth  better  of  the  Go.m- 
jDon-wealth,  and  whether  is  to  be  preferred  before  the 
other,  is  a  C^ueftion  fo  incident  to  this  Controverfy,  that 
there  be  few  Writers  which  haadle  the  one,  but  they  alfo 
touch  the  other  «*,  In  the  Determination  whereof,  if  the  In-  t  x\tx*  Jaf.  Ripa  ia 
tcrprcters  of  the  Law  may  be  Judges  in  their  own  Caufe,  d.  L.  ccnmrio.  Vafq. 
then  the  Sentence  muft  needs  be,  Cedant  arma  toga  «.  ^«  Jjf^^^-  ^^«^-  5-  ^^• 

"Vafq  ind.  $1  94-  n* 
$1  Jaf  in  L.  pen*  C  de  paAis,  n.  4.  Angel.  Are.  in  §.  fin.  Inftit.  demil.  teila.  Alex,  in  d.  L^^cen  curio* 
B.  14.  &  Ripa  ibidem,  n.  15.  Panor.  U  Canoniils  in  L.  quando  de  magifln  extr.  n.  $.  Fell  ti  Rub. 
de  major.  &  ob.  extr.  col.  2* 


,  ♦ 


For  my  Part,  if  you  will  give  me  Leave,  I  will  tell  you 
a  Talc  out  of  Zajitis  t,  writing  upon  this  Queftioi\,  which  *  Zafj  in  L.  miles,  de 
is  as  true  as  any  in  JEfof's  Fables-     A  certain  Painter  (faith  '*^  ^"^^  ^* ""  ^ 
he)  meaning  by  his  Art  to  defcribe  the  Strength  of  Man, 
did  paint  a  Tittle  Man  riding  upon  a  huge  Lion,  as  if  a  Man 
were  ftrongcr  than  a. Lion.     A  Lion  paffing  by,  demanded  of 
the  Painter,  wherefore  he  made  fuch  a  Pidure.     Becaufe 
(quoth  the  Painter)  my  Man  is  able  to  tame  any  Lion,  as 
eafily  as  an  Horfe  or  an  Afs.      Well,  Sir,  faid  the  Lion,  if 
we  could  paint,  thou  fhouldft  fee  a  Lion  devouring  a  Pain- 
ter.    Eloquent  Men  are  as  Painters,  valiant  Soldiers  as  Li-  ' 
ons.    It  is  not  the  gftdcn  Chain,  nor  the  Plume  of  Feathers, 
nor  the  big  Looks,  nor  the  proud  Brags,  which  make  a  right 
Soldier  «.  Neither  is  it  the  long  Gown,  nor  the  grave  Beard,  «  Zaf.  in  d.  miles,  n. 
nor  the  ftately  Gefture,  which  make  a  good  Lawyer  x.     The  i'^,  ^  . 

Counterfeit  of  either  deferveth  no  Honour;  be  he  never  fo  j^onachi^-Barbanoa 
brave.     If  both  be  as  they  fhould,  the  Pre-eminence  in  War  facit  Philofophum. 
is  the  Soldier's;  in  Peace  the  Lawyei-'s  y.    In  other  Matters,  y  ZtS.  in  d,  L.  centu- 
he  is  the  more  honourable  which  doth  more  honour  than  the  '^^''j'^V.**^  ^^"oaiu 
other.    To   return  to  the  former  Gtpe|tion,  whether  (la)  i^».pra^*obf^.  ns! 
thefe  Soldier-like  Lawyers  may  challenge  thefe  former  tefta-  n.  i6r 
menury  Privileges:  we  arc  to  diftinguifli  betwixt  Privileges 
granted  to  Soldiers  (fo  properly  called)  in  refpeft  of  their 
Want  of  Skill,  and  Ignorance  in  Matters  of  that  Quality, 
(for  fach  do  not  belong  to  the  Learned,)  and  Privileges  of 
Prerogative  ox  Defert.    For  thefe  Kinds  of  Privileges  belong 

Vol.  L  L  alfo 
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■  DD.  in  L.  miles.  &:  Jilfo  to  DoSors  and  Clergy-men  '':  But  (13)  with  this  Re- 
L.  ccnturio.  ff.  de  rc  ftri6lion,  that  as  they  belong  no)t  to  every  Soldier,  but  only 

jud.     Michael    GralT.  ^     r  _v   ^„       ^  •      a  ci •  r      \         x.   ^         ^  t\    a 

Thcfaur.  com.  op.  §.  ^^  *^^"  *^  ^^^  "^  Action  ;  fo  they  belong  not  to  Doctors  ut- 
tcilm.  q.  5.  n  5-  terly  non^rcficient^  or  Clerks  non-reJideHiy  but  fuch  as  pain- 

fully attend  their  Profeflion,  aikl  diligenfly  labour  in  their 
*  Gra(r  d.  q.  5-  vig-  Vocation  ». 

lius  in  d.  §.  j.  Inftit. 

Ai  tefU.  roU.  Sichard.  ia  L.  fia.fi^qiiis  vcro.  C.  de  codicil,  b.  5. 

§.  XVr  Of  the  Teftament  of  the  Father  amongft  his 

Children.  * 

• 

1 «  What  is  a  Teftament  amongji  Children, 

%.  That  Tejlament  is  frejumed  laj}y  which  is  made  in  Favour 

of  Children. 
3.  i/"  Two  Teguments  he  found ^  and  it  do  not  of  fear  which  U 

firjl  or  lajly  neither  is  good. 
f     t  65     ]  [f  ^5]  4'  ^^^  Tejlament  made  in  Favour  of  Children  is  not  fo 

eajily  revoked  as. another  Tejlament, 

5.  if ''hat  Manner  of  Mention  is  to  le  made  in  the  latter  TeJ^ 
tamenty  t9  take  away  the  former  made  in  Favour  of  Children, 

6.  Certain  Cafes  wherein  the  Tejlament  made  in  Favour  of 
Children  may  be  taken  away  by  the  Second ,  without  any  Men" 
iion  of  the  former, 

7.  Whether  a  Tejlament  may  le  froved  which  hath  no  Witnef- 
fes  of  the  Making  thereof 

8.  The   Privilege  of  Proof  without  WitneJifeSy  whether  it  he 
peculiar  to  one  Kind  of  Tejlament, 

TH  E  fecond  Kind  of  privileord  Teflafnents  is,  Tefa- 
nienlum  inter  liheros  ^  :  That  is  to  fay,-(i)  when  in  the 
»Ut.  vol.  lib.  1.  tit.  7.  FathiT  nameth  his  lawful  and  natural  Children  his  Execu- 
<L.'ex  hac  confiiitif-  ^^^'^9  giving  to  them  tlie  Refidue  of  his  Goods  ^,  Unto 
fnna.  §.  eximpeneao.  which  Kind  of  Teftament  divers  Privilegfes  do  appertain  ^. 
cdeterta.  &  ibi  Djx  The  firft  Privilege  is  this.  If  (2)  Two  Teftaments  be  found 
&:  L.  fm.  cfamiLher- ^*^^*^  the  Death  ot  the  Teftator,  of  divers  Tenors,  and  it 
ciftun.Mantic.de con-  d(;th  not  appear which  of  them  is  the  latter;  in  this  Doubi 
^tit^."^''  ''''^*  ^'^'  ^'  *^*^  1>f^ament  is  prefumed  the  latter,  which  is  made  in  Fa- 
«  Bar.  in  L.  j.  §.  j^'^pur  of  the  Children  «.  Whereas  if  (3)  neither  le  in  Fa- 
de pon.  poflT.  fecun-'vour  of  the  Children,  nor  othcrwife  piivileged,  neither 
feZi!  J*i<S.  ^^"*  ^'  Teftament  fhall  prevail,  but  both  are  void,  the  one  deflroy- 

•  L.  fin.  de  hiered.  In-  ing  the  Other  ^*  Unlefs  the  Teftaments  be  made  by  a  Sol- 
ftit.  L.  jus  noftrum.  de  dier;  for  then  itfeeraeth  that  both  Teftaments  Ihall  prevail, 
ibSem!'n.  t  Blitl  ^^^caufe  he  may  (if  he  will)  die  with  Two  Teftaments  5. 

Caftr.  in  L.   cum  qM» 

de  acqulr.  her.  ff,  '  L.  quxrebauir.  de  tefta.  mil.  if.  bare  in  d.  L.  j.  $.  j.  de  bon.  fo(t  fcauidQiB 

^ab.  ff. 

Another  Privilege  is  this.  The  (4)  Teftament  made  inFa- 
voui'  of  the  Children  is  not  fo  eafily  revoked  as  the  other 

*  Anth.  hocinterlib-  Teftaments  areb;  Forwhereas*  in  other  Teftaments,  thefor- 
^W.  ibid.     ''^'  *  ^^^  is  revoked  or  infringed  by  the  latter,  and  that  iffojureK 

»  J.  pofteriore.  Inftit.  without 

quibus  mod.  tell,  iatfir^ 
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without  any  exprefs  Revocation  of  tbe  form,er,  and  without 
any  Kind  of  Mention  of  the  former  Tcftament,  either  ge- 
neral or  fpccial  ^^  (certain  Cafes  excepted :)  Yet  (5)  by  the  *  infra,  part.  7.  §.  i4« 
Civil  taw,  if  the   Father  have   once  made  ^  Teftament, 
wherein  he  h^.th  preferred  h^s  Children  as  before,  the  fame 
Is  not  revoked  by  a  ia,ucr  Teftament,  wherein  Strangers  are 
preferred,  (whether  the  former  be  a  writteji  Teft§iment  or 
nuncupative,)  unlefs  in  the  latter  Teftament  thei:e  be  fpecial 
Mention  of  the  fbr^ier  ^.     So  (6)  that  it  is  not  fufficient  foi;  Jib;^^]' Ai«^^af!''s^^ 
the  Teftator  jto  make  general  Mentioji,  faying,  I  make  this  chir.  ibidem,  quorum 
my  Laft  Will,  notwithftanding  any  former  Teftament ;  but  opin.  commuaifi  .eft, 
kc  jnuft  make  fpecial  Mention,  as,  potwithft.anding  any  for- ^^J^*^^^*^^^^^^^^^^^ 
mcr  Teftament  mad^e  amongft  my  Children  "'.    Or  unlefs  the  com.  op.  5.  tcftm.  <{! 
fecond  Teftament  be  made  ad  fias  caufas  ".  Or  elfe  fome  great  86.  n.  ix. 
Difpleafure  or  Enmity  have  happened  betwixt  the  Father  "j^^^^",^^^^^^ 
and  the  Children  ^ ;  or  fome  like  Caufe  have  come  to  pafs,  n.  19.  5c  Sjchardiad. 
whereby  it  may  appear  that  the  Father  did  repent  him  of  the  Auth- Hoc  inter. 
Making  of  his  faid  Will  p.  ,  ^  -  .^Jaf.iad.Auth.Hoc 

•  GraCr  Theftur.  com. 
<       .  '  op.  3.  tcftm-  q.  86.  n.  ii>  p  Graff,  ibid. 

Another  Privilege  granted  by  the  Civil  Law  to  a  Father's 
Teftament  amongft  his  Children  is  this.  That  the  (7)  fame 
take  Effcft,  tho'  there  be  no  Witneiles  to  prove  the  fame ; 
As  when  there  is  a  [j-  66]  Teftamentfound  in  fome  Cheft,  or      C     f  66     3 
like  Place,  written  or  fubfcribed  with  the  Teftator's  Hand, 
or  by  him  procured  to  be  written  by  fome  other  4.    Howbeit  •».Bald.  Paul,  de  caftr, 
I  do  fuppofe  that  by  (8)  the  general  Cuftom  of  this  Realm  ^^cii^ttft!^'  "^"^ 
of  Ef!glandy  thpfe  Two  Privileges  are  not  proper  or  peculiar 
to  Fathers  Teftaments  alone,  but  that  the  fame  are  common 
to  all  other  Etiglij}imensli^ii2imtnxs\  and  namely  the  latter 
Privilege,  when  u  doth  jippear  undoubtedly  to  be  written  or 
fubfcribcd  with  the  Teftator's  own  Hand*,  or  it  is  proved 
the  Teftator  caufed  the  fame  to  be  written  by  another.  How 
this  Proof  is  to  be  made,  that  the  Teftament  is  written  or 
fabfcribed  with  the  Teftator's  own  Hand,  is  declared  in  ai^or 

ihcr  Place  r.  '  ^''^'♦'  r»ft.  ^  §• 

xxv» 
Other  Privileges  there  be,  whereby  thefe  Kinds  of  Tefta- 
ments are  free  from  fundry  Obfervations  and  Solemnities 
wherewith  other  Teftaments  arc  chaigcd.  But  becaufe  they 
are  alfo  common  to  all  the  Teftaments  here  in  England ^  it 
vcre  improper  to  repeat  them  in  this  Place  under  the  Tit^c 
of  Privileges. 

§.   XVI,   Oidilt&ZTDfiXit  ad pias  caufas. 

J-  A  Teftament  ad  pias  cs^uf^s  wylc  fo  iermed  either  in  r^f^ 
fe^  of  Perfons  or  Phcef. . 

2.  A  Teflament  ad   pies  caufas  may  h^  ^ade  hyfirange  and 
unaccuflomed  Notes* 

3.  A  Tejlament  ad  pias  caufas,  heing  found  cancelkd^  (s  not 
p'dHmed  to  be  advifedly  cancelled  by  iM  Teliator% 


What  a  Tejlament  or  Lajl  Will  is.        Part  I. 

/^.  In  a  T^Jlatncntzd  ma^  cz,u{2ls,  whether  ttie  Condition  ou^kt 
to  be  oblerved  frecijely* 

5.  A  Tejlament  ad  pias  caufas  is  not.  void  by  Reafan  of  Un- 
certainty, ^ 

6-  Whether  all  Privileges  which  belong  to  a  military  Tejlament^ 
or  to  a  Tejlament  amongjl  the  Tejlator^s  Childreny  do  aljo 
'  belong  to  a  Tejlament  ad  pias  caufas. 

^.  What  if  there  afpear  Two  privileged  Tejlaments,  and  it 
doth  not  appear  which  is  later  ^  Whether  JhaU  be  preferred  f 

THE  third  Kind  of  privileged  Teftaments  is  that  Tcfta- 
mcnt  ad  pias  caufas  s;  Which  is  fo  termed  (i)  not  only 

S'fii?&iiri.6.trt'.3!'^'^  ^^^P^^  °^  Perfons,  (as  when  the  Teftator  willeth  his 

Goods  to  be  diftributed  to  young  Orphans,  Widows,  Stran- 
gers, Prifonei-s,  Lame  and  difeafed  rerfons,  fo  that  they  be 
poor  and  needy,  fuch  as  the  Law  termeth  miferahle  Perfons;) 
but  alfo  in  refpeft  of  Places  :  As  when  the  fame  is  left  to 
Hofpitals,  to  Churches,  to  repairing  of  Bridges, '  Walls  of 
a  Town  or  City,  when  the  fame  are  decayed  and  ftand  in 
need  to  be  repaired  ^    And  fuch  a  Teftament  hath  very  many 

«  Lindw.  in  c  iu  quo-  Privileges  ". 

ruQdam,    verb,     pias  ^"'^"^S^^ 

caufls-  de  eefta*  lib.  3*      ^ 

^provincial,  c^nftitut:  Cant.  &  latiilitne  Tiraquel.   tra£l.  de  privileg.  pie  caufs  in  prxf.  ejufd. 

^  Xiraquel-  in  a.  tra6l,  ubi  enumerat  1^0  privilegia  pix  canf;e,  quorum  tamcn  longe  maxima  pan 

competit  fingulis  Anglorum  Teftament is^  etiamfi  non  iint  condita  ad  pias  caufas* 

One  Privilege  is.  That  (2)  'I'his  Kind  of  Teftament  may 

be  written  with  ftrangc  and  unaccuftomed    Charafters  or 

Notes;  as  ihftcad  of  A.  the  firft  Figure  i.  inftead  of  J5.  the 

fecond  Figure  2.  inftead  of  C.  the  third  Figure  3.  or  with 

C     t.  67     ]      fome  other  more  ftrange  devifed  Letters,     [t  67]   Yet  pevcr- 

thelcfs  the  fame  is  as  cfic<3ual,  tas  if  it  had  been  written  after 
-  Mantic.  de  conjeft.  thc^ifual  and  accuftomed  Manner  ^. 

ult*  vol.  lib.  6.  tit>  3*  n. 

3.  Tiiaqucl.  dc  priviicg.  pi«  caufe,  c  1  j.  vide  infr.  part.  4.  §.  S5. 

Another  Privilege  is  this.  That  if  the  (3)  TtRsimcnt  ad  fias 

caufas  be  found  cancelled,  and  it  is  not  known  whether  the 

TeftatoT  did  willingly  cancel  the  fame,  the  Law  doth  pre- 

fume  it  to  be  cancelled  unadvifedly  v  ;  and  fo  it  is  in  Effcfl 

y  Covar>  in  Rub.  dc  ^g  if  i^  had  not  been  cancelled  at  all :  Whereas  in  other  Tcf- 

Gra*vetra  ^onfiK  lit.  tameiits  the  contrary  is  prefumed ;  that  is,  that  the  Tcftator 

Mantic    dc   conjeft.  did  willingly  Cancel  the  fame  2;  whereby  they  are  made  void, 

uit.  vol.  lib.  i2i  tit.  a.       afterward  is  declared  ». 

n.  3z. 

'  Alex.  conf»l.  104.  n. 

^..vph  7*    Mantic  deconje A.  ult.  vol.  lib.  12*  tit*  i.  num-  30.  '■  Infra,  paft*  7.§<  16. 

Another  Privilege  is.  That  for  obtjiining  of  any  Thing 
left  conditionally  ad  pias  caufas,  it  is  (4)  fufficient  the  Condi- 
tion be  accomplifhed  by  other  Means,  than  according  to  the 
precife  form  of  the  Condition  ^.  Whereas  in  other  Tefta- 
ments or  Legacies  it  is  not  fufficient,  unlefs  the  Condition  be 
1^^:' "r'aut  "c^t.  P^<='=5fely  obfcrvcd  c. 

'  I..    Mevius.    L.  qui  •  '  Anotlier 

lijcxt  di*  de  coad.  &:. "demon,  ff.  vide  iufia,.  part-  4'  §»  7* 
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Another  Privilege  is.  That  the  (5)  Tcftament  adfias  caufas 
IS  not  void  in  Rcfpe(S  of  Uncertainty,  (as  other  Teflamcnts 
arc  •)  And  therefore  if  the  Teftator  fay,  I  make  the  Poor 
my  Executors,  or,  I.  Will  that  my  Goods  be  diftributed 
amoDgfl  the  Poor ;  fuch  Manner  of  appointing  Executors 
or  Legacies  is  not  void  ^.  4  n,,  ju  t  r  •   r  • 

«^  ^  Bar.  &  Jaf.  m  L.  j. 

C.  de  faciofandl.  £c<' 
clef.  Qrair.  Thcfaur.  com.  op.  §.  Inftitut.  q.  1%^ 

Generally,  I  fuppofc,  that  (6)  whatfoever  Privilege  doth 
belong  either  to  a  military  Tcftament,  or  to  a  Tcdftament 
made  by  the  Father  amongft  his  Children,  in  refpe6t  of  the 
Solemnities  to  be  obferved  in  the  Making  of  Teftapa^nts  ^,  *  J«rc  civai  non  va- 
orthcSubftance  of  Tcftamcnts  f,  that  the  fame  do  alfo  ap-  1?^  ^^If'  *^/j^*  ^f"-- 

_^.^         rr-A  >•  r         r  *'        •     c  f^   r       ^^  abfifue  folennxU- 

pertam  to  a  Tcitament  ad  pas  caufas ;  laving  m  fome  Cafes,  ubu*  conditum  -.  fccui 
and  namely,  where  the  Privileges  of  both  the  former  Kinds  j«tc  canon,  modo  ad- 
of  Privileges  be  contrary ;  as  where  Two  Teftament  be  ex-  Iii^';!.^i;°j.*'''2^^^^^^ 
tint,  and  it  doth  not  appear  which  is  iormer  or  latter.  In  eft  communis  opia. 
which  Cafe  it  feemeth,  tha.t  if  they  be  military  Teftaments,  Oraff.  Thcfaur.  coia. 
that  then  they  aie  both  good,  otherwife  they  are  both  void  g.  B^r.  bcdM$.^n.  3! 
But  if  the  one  of  them  be,  ad  fias  caufas ^  then  that  is  pre-  unde  non  rcquiritur,  ut 
fumed  laft,  and  fo  available,  the  other  not  being  privileged  h.  teftcsfintrogati  incon* 

'  '  0^0.  feaione  tcilm.  ad  piaa 

,   .    ,  caufas,  ut  habet  com- 

BRinis  opinio.     Tefiibai  Covar.  in  c  relatum  cl.  j.  de  tcft.  cxt  n.  4.    Tiraqu<l»  dc  privilcg.  pise 
anfie,  c  3.  &  GraiT.  4.  q.  18.  n.5.  '  C  cum  tibi.  de  teft.  extr.  ^uid  autem  rcfpedlu  pcrfonse 

teflutii  ?    Die  ut  Mr  Ju.  C^ar.  J.  tcftm.  q.  5.  «  Supra,  $.  14.  >  J4f.  &  Lichatd*  id  L.  £n; 

C.  dc  Bdift.  D.  Adfian.  tollend.  .        t  w  **«• 


But  (7)  what  if  both  Teftaments  be  privileged,  the  one 
being  inter    liberos,  the  other  ad  fias  caufas^  and  it  doth  not 
appear  which  is  former  or  latter  }  Which  fhall  prevail  ?  I 
fuppofe  that  which  is  inter  Itberos  » ;  For  the  Children  are  \  Mantic'  de  ctonjefti 
to  fucceed  iii  Cafe  both  the  Wills  were  void  ^,  and  fo  have  «it-  vol.  l.  ^.  tit.  3.  lu 
a  double  Help,  the  one  gf  the  Teftament,  the  other  of  Pro-  i^^^^  in  l   "    €  de 
tifion  of  Lav^  ^.  And  it  were  hard  to  take  the  Tefta tor's  bon.*poffcf.  Vecundum, 
Goods  from  his  Children,  unlefs  it  did  plainly  appear  [j  68]  ^^^  ^*  stat.  H*  8.  an. 
that  the  other  were  the  latter  ™.     Howbeit,  it  feemeth  that  f '£.^^^^^5^.  m  ^i^  ff 
if  the  Teftament  were  not  in  Favour  of  his  Children,  but  of  de  minor. '  Aidat.  de 
•  fome  other  of  his  Kin,  that  then  the  Teftament  ad  fias  caufas  prafump.  reg.  j.  prae- 
werc  to  be  preferred  5  unlefs  they  did  prove  the  Teftament     pP'  '*|*  Jl|'    -, 
made  in  their  Favour  to  be.the  latter  n.  m  'st  j     *       A  . 

"   Unde    Aug.    C^i- 
cunque  (inquii)  vult. 

ezhxredato  filio,  lueredexn  facere  Eccleiiam,  alium  pntronum  quxrat  quaA  AuguAinum*  cult.  17* 

q-  4*  ^  Mantic  deconjeft.  ult*  vol.  1.  6.  tit.  3.  n.  43. 

A  Devife  to  a*  Charity  is  good,  tho'  the  Will  is  void  in  Damr^g  Cafe, 
law ;  as  for  Inftaiice,  A  Feme  Covert,  who  was  intitled  to  ^^^  ^}P;  ^^«* 
a  Debt  as  Adminiftratrix  to  her  firft  Huft)an3,  devifed  it  to  a       ^'     ^     • 
Charity  ;  now,  tho'  her  Will  was  void  in  Law,  yet  it  was  a 
peclaiation  of  her  Intention  and  within  the  Statute ;  fo  that 
if  there  were  Affets,  either  of  the  Inteftate's  Eftate,  or  her 
own,  the  Charity  Ihall  be  fupported. 

The  Teftator,  befow  the  Statute  sz  ff.  of  Wills,  d^if^dj^/^^'^  Cafe,  Moor  88fc 
his  Lands  to  repair  Highv/ays  i  this  Land  was  not  devifable 

hy 
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by  Cuftonty  and  therefore  it  being  before  the  Statute,  was 
void ;  yet  it  was  held  to  be  a  good  Limitation  and  Appointr 
ment  within  the  Statute  of  Charitable  Ufcs. 
Ho^i36.in  pi.IMjd'B      So  where  the  Dcvife  was  to  the  Principal,  Fellows  and  Scho- 
lars of  Jefus  College  in  Oxford,  and  their  Succeflbrs;  to  find 
a  Scholar  of  his  Blood;  this  is  void  in  Lavp,  becaufe  itis 
not  allowed  by  the  Statute  of  Wills,  to  devife  Lands  to  a 
Corporation  in  Mortmain ;  but  yet  it  was  held  good  by  the 
Statute  4'Z  J5//>.  as  a   LimiUtforfund  Apf ointment  oi  Tl^h^ClZ' 
to  a  Cl^arity. 
Moor  cha.  Ufcs  8i.         Devifc  01  a  Rent  iffuijig  out  of  fuch  an  Houfe,  ^c.  to  a 
St$dJard'$  Cafc.  Charity,  and  a  Scrivener  w^as  direfted  to  put  it  Into  JVriting; 

but  the  Teftator  died  before  it  w^ks  done,  and  afterwards  the 
Scrivener  wrote  the  Will :  Now,  tho*  a  Rent  cannot  be  cre- 
ated or  granted  ;without  fome  Deed  or  Will  in  Writing,  yet 
this  nuncupative  TViU  wgts  adjudged  good^  pot  as  a  Gift  by 
the  IJevife,  but  as  a  Limitation  or  Appointment  by  the 
Statute.  . 

Olic  Poor  of  Jftmifiri    'The  Father  purchafed  Copyhold  Lands  in  the  Name  of  his 
call'  i^***^'  *^^-^  ^^^  Sons,  and  their  Heirs,  and  afterwards  devifed  to  Sir 
7o»  William  Marten  a  B.ent- charge  of  40/.  per  Annum,  iffuing 

out  of  the  fame,  for  the  Relief  of  the  Poor  of  Woodford  \ 
?  Chaiic.  qafes  75.     ^^"f^  though  jfae  Father  jitvci  o  furrendered  to  the  Pfe  of  hij 
ThePortreve  of         Will,  and  though,  the  Eftate  in  Law  was  in  His  Spns,  yet 
Qardytu  Ofif,  5.  p.  f^^^  he  enjoyed  the  Lands  during  his  Life,  he  fliall  be  ac- 
counted the  lawful  Owner,  and   his   Will,  though  void  in 
Law  for  Want  of  a  Surrender,  (hall  be  a  good  Limitation 
-and  Appointment  of  the  Charity. 
Hatt  ver.   Sr.  Joints     A  Devife  to  a  Charity  isgood,  though  there  was  a  DefeS 
m"'  ch    ^V^'''*^^''  in  the  Execution  of  the  £ftate;  as  where  Tenant  in  Tail  of 
^oof  CU?.  u  e$  27'     2L  Copyhold,  fuffered  a  Recovery  in  the  Manor-Court,  but  no 

Judgment  was  give|i  againft  the  Vouchee  ^  then  he  devifed 
the  faid  Copyhold  to  a  College  :  Adjudged,  that  the  Reco- 
very was  void  fo  as  to  bar  the  Intail,  becaufe  there  was  no 
Judgment  againfl  the  Vouchee  to  have  a  Rccompence  in  Va- 
luc ;  but  yet  the  Devife  was  |ood  to  the  College  as  a  Limita- 
tion or  Gift  of  the  Lands,  ^pd  fhall  liot  be  s^voided  fo^*  Want 
of  a  Circumftance  in  Law  to  make  it  goodi 

So  where  in  a  Devife  of  Charity,  the  Devifee  was  mif- 

named,  this  was  held  a  good  Appointment  in  Equity  within 

tlje  Statute.  Chanc.  Cafes  221.     Attorney  General  yerfus  Piatt. 

M*ik        AT  n       d     ^^^^*^  ^  Will  was  fuppreffed,  yet  the  Charity  was  decreed, 

Scbelan^^^f  Magi  Jen- ^  ^OT  Inftance,  The  Teftator  devifed  100/.  per  Annum  to 

H^il,  Duke  Cha.  ufes  Ten  poor  [f  69]  Scholars,  to  be  chofen  out  of  the  Free-  ' 

*^V     4.  /w%     1      ^<^l^ool  in  Worcefter,  and  to  be  educated  in  Magdafen-HaU 

L     t  99     J      in  Oxford;  this  Will  was  never  fcen  after  the  Death  of  th? 

Teftator ;  but  it  was  proved,  that  he  made  fuch  a  Will,  and 
faid  a  little  before  his  Death,  that  he  would  not  alter  it; 
the  Heir  at  Law  refufed  to  convey  according  to  the  Will ; 
but  it  was  decreed  by  the  CommifTioners,  that  the  Chancel- 
lor, M afters  and  Scholars  of  the  Univerfity,  and  their  Sue- 
fcifors,  fhould  ftand  feifed  of  the  Charity,  and  receive  thf 

'  ^    '     ■  ,  Rents, 


r 
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JRcnts,  and  pay  the  fame,  as  dire^Sled  by  the  Will ;  which 
Decree  was  confirmed  by  the  Court  of  Chancery. 

Where  a  pamicular  Sum  of  Money  is  devifed  to  a  CharhyyP^flrti  vcr.  J%f^j 
and  the  Tcftator  did  not  point  out  of  what  it  {hould  iffuc,  ^^°'  ^^^  ^^"^*' 
but  died,  leaving  Lands  and  Affets,  and  his  Wife  Executrix, 
and  flie  refufed  to  buy  Lands  or  Rents  of  that  Value  :  The 
Ccurt  of  Chancery  decreed,  that  fhe  fhould  buy  to  the  Va- 
Juc  of  the  Money,  and  fettle  it  in  one  Charity. 

So  where  the  Tcflator  devifed,  that  his  Lands  fhould  be  Moor  Cha.  Ufes  8x. 
fold,  and  the  Money  applied  to  a  Charity,  but  did  not  direft  ^''^^'f'  ^"•«'«- 
ly  whom    they  Ihould  be  fold  ;  the  Commiffioners  may  ap- 
point a  Pcrfon  to  fell,  and  decree  fuch  Sale  to  be  good. 

Likewife  where  the  Teftator  doth  not  direft  what  (hall  be  8  Rep.  130. 
done  with  the  improved  Value,  it  fhall  go  towards  the  In- 
creafe  of  the  Charity,  as  it  was  adjudged  in  the  Cafe  of 
Jhftford-SihocL 

And  there  is  a  Cafe  wherein  the  irue  I'^luewzs  confidered,  frrig:H  ahd  TheSch^l 
(viz.)  TheTeftatrix  devifed  a  Portion  of  Tithes,  ^c.  to'f^Nt^t.i^yxk^cht, 
Five  Perfons  and  their  Heirs,  to  the  Intent  they  fhould  cm-  " 
ploy  the  yearly  Profits  to  ere61  a  Grammar- School' in  Newport 
iH  Effex  for  a  competent  Number  of  Children,  Inhabitants 
of  that  Place ;  vrliich  Tithes,  at  the  Time  of  the  Devife, 
\ierc  in  Leafe  for  feveral  Years,  at  7/.  fer  Annum  ;  the  De- 
vifees  received  the  Rent  and  built  the  School,  and  then  the 
former  Leafe  being  expired,  they  dcmifed  the  faid  Tithes 
for  Thirty-fix  Years,  at  the  fame  yearly  Rent ;  afterwards, 
in  Conlideration  of  a  Surrender  of  this  laft  Leaf^,  the  Truf- 
tees  demifed  the  faid  Tithes  to  the  Surrenderor  for  Fifty 
Years,  at  the  fame  Rent ;  the  Leffee  died,  and  the  Tithes 
from  bis  Death  to  the  Year  1650,  were  worth  43/.  fcr  An- 
num more  than  the  referved  Rent ;  about  Thirty  Years  after-  ' 
wards  the  furvivingTru flees  leafed  thefe Tithes  for  Twenty- 
one  Years,  at  10/.  per  Annum  Kent,  which  Leafe  was  to 
commence  after  the  Determination  .of  the  Leafe  for  Fifty 
Years,  at  which  Time  the  Tithes  were  worth  60/.  fer  An- 
num more  than  the  referved  Rent :  Adjudged,  that  the  con- 
current Leafe  for  Twenty-one  Years  was  to  defraud  the 
Charity,  and  that  the  Truftees  ought  to  have  let  a  Leafe  ac- 
cording to  the  true  Value,  and  not  exceeding  Twenty-one 
Years. 

Lands  were  charged  with  1000/-  to  put  out  poor  Appren-  chanc.  cafea  l8^ 
rices,  the  Money  was  paid  to  the  Executor  of  the  Donor ;  i['YS  General  \tr> 
It  was  decreed,  that  the  Payment  was  made  to  a  wrong  Hand,    '^     '«/*'''• 
and. by  Confcquence  the  Charity  abufed ;  for  it  is  cxprefsly 
required  by  the  Statute  7  Jac.  that  Money  given  to  put  out  1  J*c*  »•  cap.  % 
pocM"  Apprentices,  fhall  be  imployed  by  the  Parfon  or  Vicar 
for  that  Purpofe,  and  therefore  inuft  be  received  by  him, 
and  difpofed  for  the  Ufes  intended  by  the  Donor ;  and  this 
is  agreeable  to  the  Civil  Law,  which  is,  that  Bifhops  of  the 
icfpedive  Diocefes  fhall  fee,  that  what  is  given  to  Charity 
be  duly  applied,  according  to  the  Intention  of  the  Giver : 
and  that  ever  fince  Chriftianity  [j  70]  came  into  the  World,     f     t  'JO    1 


^ 
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it  hath  been  the  peculiar  Care  of  Bilhops,  that  what  is  given 
to  Charitable  Ufes  fhould  be  duly  applied, 
c^xnc.  Cafes  «4S-  Sir     Where  a  Devife  of  Charity  was  to  the  Poor  indefinitely, 
mUinmjcnesy.P^accci.'^^  ^^^^  (jafc  Equity  givcs  the  Difpofal  thereof  to  the  King; 

becaufe  the  Word  Poor  extends  to  all  the  Poor  in  Great- 

Britairty  and  confequently  it  would  not  avail  any  Thing; 

but  by  the  Civil  Law  fuch  a  Devife  would  be  to  the  Poor  of 

the  Hoffital  in  that  Parijh  where  the  Tejiator  lived ;  and  if  there 

was  no  fuch  Hoffital^  then  to  the  other  Poor  of  that  very 

Parifli. 

Chanc.  Cafes  353*  Sir     The  Teftator  built  an  Hofpital  in  the  ParifK  of  Lambeih^ 

nrf^^mitcUff//  *'^  *"^  placed  Seven  poor  Women  of  that  Parifh  in  it,  of  Six- 

jeremy      t  c  C9  .     ^^  Ycars  old,  and  gave  4/.  fer  Annum  to  each  of  them,  to 

be  paid  by  quarterly  Payments,  and  charged  fome  Lands  with 
the  Payment  thereof;  and.dircftcd,  that  when  one  or  more 
of  them  fliould  die,  their  Places  fhould  be  fupplicd  by  other. 
fo0r  Womeny  but  did  not  fay  of  what  Parifli :  Decreed,  that 
this  Charity  fliould  be  paid  in  Succeffion  to  poor  Women 
to' be  chofen  out  of  JLambeth  Parifli,  otherwife  it  would  be 
prejudicial  to  that  Parifli ;  for  if  they  fliould  be  taken  out 
of  any  other  Parifli,  then  Lambeth  muft  contribute  to  their 
Maintenance,  becaufe  the  Charity  of  4/.  fer  Annum  is  not 
fuiBcient  to  maintain  a  poor  Woman  of  Sixty  Years  old. 

The  Tcftator  devifed  a  Charity  to  be  diftributed  every 
Year  for  ever  on  Eajler  and  Chrijimas  Eves^  amongft  the  poor 
Inhabitants  of  the  Parijh  <?/*Langcnew  in  the  County  of  Mont- 
gomery,  whereas  there  was  no  fuch  Parifli  in  Ihat  County ; 
but  there  was  a  Parifli  of  that  Name  in  the  County  of  Den- 
bigh, where  the  Teftator  was  born,  and  his  Parents  lived 
and  died  there ;  therefore  it  was  decreed,  that  he  muft  intend 
that  Parifli  in  the  County  of  Denbigh. 

Several  diftin6l  Charities  were  devifed  to  the  Parifli  of  C. 
(viz,)  one  Farm  of  the  yearly  Value  of  12/.  for  Repairing 
the  Church;  another  of  the  yearly  Rent  of  6/.  for  Repair- 
ing the  Highways,  and  another  towards  the  Relief  of  the 
Poor;  and  Complaints  being  made  againft  the  Truftees,  be- 
fore tlie  Commiffioncrs  for  Charitable  Ufes,  that  the  Church 
was  out  of  Repair,  and  the  Rents  of  the  Farm  being  12/. 
er  Annum,  were  not  applied  to  repair,  but  that  it  was  done 
y  a  Rate  ralfed  and  levied  upon  theParifliioners;  the  Truf- 
tees replied,  that  the  whoW  Charity,  amounting  to  40/.  f^ 
Annum,  and  no  more,  had  been  applied  to  the  Highways 
and  Relief  of  the  Poor ;  and  though  they  had  not  prccifcly 
purfued  the  Dircilion  of  the  Charity  in  the  firft  Inftitution 
thereof,  yet  they  having  done  nothing  for  any  private  Ad- 
vantage, but  only  what  was  neceifary  in  parochial  Concerns, 
in  which  they  expended  all  the  Money  received  by  the  Cha- 
rity, they  hoped  to  be  excufed  for  the  Time  paft,  and  the 
rather,  becaufe  for  above  Twenty  Years  together  this  Mo- 
ney had  been  promifcuoufly  imployed,  and  great  Part  of  it 
in  finding  a  Lefturer,  there  being  no  Minifter  to  oflBciatc  ia 
the  Parifli,  who  otherwife  muft  have  found  one,  and  that  if 
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was  the  fame  Thing  to  them,  irhbth^r  they  p&ki  theit  Mdhe^ 
to  find  a  Le£lurer>  or  repair  the  ChuJxh ;  but  decreed,  that 
an  Agreement  amongft  the  Parifhioners  ihall  not  alter  tht 
Charities,  or  divert  them  to  other  Ufcs^;' therefore  it  being 
jnifimployed,  there  fhould  be  no  Allowance  for  what  th^ 
paid  the  LeSurer. 

[f  71]  The  Teftator  devifed  go/,  per  Annum  for  a.Lec-^      j^     a.  ijj     1 
tnrcr  in  Polemical  or  Cafaiftical  Divinity,  fotuie  wasdBm^  ^  \ttn*  ss*  Attorney 
ekelor  or  Do&or  in  Divinity,  and  Fifty  Tears  bid,  ahd  Would  General  on  the  Behalf 
read  Five  Lcdures  every  Term,  and  at  the  fend  ^^^^^^  ^^^^1^1%,^^^' .^ 
wo^ld  deliver  fair  Copies  b(  the  faid  LeAures,  to  be  kept  jf^ MM-garet'^%^ 
in  the  Univcrfity ;  and  in  Default  of  fuch  a  Leiftiirfer,  then  ^«i  Pirtfifir  there* 
he  devifed  the  faid  50^  fer  Annum  to  a  College  in  Oxford; 
but  now  the  Utoiverfity  of  Cambridge,  with  the  Confent  of 
the  Heir  at  Law,  would  have  a  Man  of  Forty  Years  old, 
ctptble  of  this  Salary,  and  that  Three  Leffures  every  Tcrin, , 
ami  the  Delivery  of  fair  Copies  thereof  once  every  Year, 
might  be  fufficient ;  the  Court  would  not  intermedak;  but 
declared,  that  the  Parties  fliould  be  held  to  the  Letter  of 
the  Charity,  and  that  the  Heir  could  not  alter  the  Difpofi- 
tion  of  the  Charity  of  his  Anceftor.    ' 

The  Teftator  devifed  600/.  to  Mr.  Baxi^,  to  be  diftribu-  ^tttm^  General  vtri^ 
ted  by  him  amongft  Sixty  poor  ejeflcd  Minifters,  addiiig,  Avr/^«iYem.a49. 
that  be  would  not  have  his  Charity  miftaken,  i^  being  given, 
not  as  they  were  Non-conformifbi,  but  that  the  Teitator 
knew  many  of  them  to  be  pious  Men,  and  in  gr^at  Want ;; 
and  upon  an  Information  exhibited  upo;i  this  Will,  alledg- 
mg  this  Charity  to  be  againft  Law,  and  therefore  the  Right 
to  apply  the  Money  was  vcfted  in  the  King,  who  had  dc~ 
ckred  his  Pleafure,  that  it  fhould  go  towards  the  Building 
Chelfea  College^  ^c.  Mr*  Baxter  in  hi&  Anfwer,  amohgft 
other  Things  faid,  that  the  Dodrine  and  Difpofition  tjf  the 
DIEenters,  meerly  as  ejefted  Miniftars,  was  not  fo  bad  ^s  to 
make  them  incapable  of  Charity,  and  that  not  only  Religion' 
bat  Humanity  obliges  us  to  pity  thdfe  who  fpent  their  Lives 
in  ftodying  tQ.know  God's  Will,  and  who  by  a  Miftake  in 
fome  OpifiW^ns  w^re  reduced  to  great  Want ;  and  that  he 
could  not  aflent  to  a  Refignation  of  the  Suftehance  of  poor 
Men,  and  hoped  the  Court  wohld  liot  niifconftrue  this  Affc 
of  Charity.  On  the  other  Side  it  was  argued,  that  thii  De- 
Tife  was  to  Sixty  ejeAed  Minifters,  eo  nomine,  as  they  ate 
Diffeaters,  ai|d  to  fufifcar  thfcm  to  take  by  fuch  aDevife,  would 
be  to  encourage  a  perpelual  Schifm  in  the'  Church. 

To  which  it  wa^  anfwered,  that  it  could  hot  keep  up  a 
Schiljn^  becaufe'Acre  waa  nothin|^  given  which  \vas  durable; 
no  Land,  Rent  or  Annuity  given,  but  only  a  Sutti  bf 
Tea  Pou0da  to  a'Man,  to  keep  hitnfelf  aiid  Family  for^  a 
Cttlc  while ;. that  it  could  not  be  pretended  this  was  a  De- 
vifc  to  any  fuperftitious  Ufe ;  and  that  if  It  haid  bceh  of  Ten 
Patusde  a-picc^  to  Sixty  cjc(fted  Minifters  hy  Name,  there 
coold  not  be  any  Pretence  to  make  this  Charity  void :  Now, 
the  Teftator  had  givtfn  Mr.  Baxter  the  Powtr  d/  naming 
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f hem,  and  he  is  not.difablcd^by  Ltfw'to  execute  th?t  Power ; 
but  the  Court  decteed,  that  tht-Ufe  was  void,  but  not  the 
Charity,  uid  tbat'  the  Money  (hmild  be  applied  towards  the 
Building  CA^^tf  College ;  then  it  was  urged,  that  Charities 
ought  to  be  applied  in  eocUmgenere  ;  and  this  being  intended 
for  poor  eje£led  Miuiflers,  ought  to  be  diftributed  amongft 
the  Clergy ;  and  thereupon  it  was  decreed  for  the  Mainten- 
ance of  a  Chaplain  for  Chelfea  College ;  but  this  being  an  un- 
reafonable  Decree,  it  was  reverfrd  by  the  Lords  CommifE- 
on^js  in  Trinity'Term,  1689,  ^^^  ^^^  600 L  which  had  been 
brought  into  Court,  was  ordered  to  be  paid  out  and  diftri- 
.    buted,  asdireftedby  theWill. 
jttfsrmey  General  vetiui      The  Defendant's  Brother  having  by  his  Will  charged  a 
SjdirM  I  vcm.  aa4.  Manor  to  raife  1000/.  out  of  the  Profits,  to  be  applied  to  fuch 

charitable  Ufes  as  he  had  by  Writing  under  his  Hand  formerly 
[     t'  72     ]      dire^ed,  and  no  fuch  [f  7a]  Writing  being  found,  the  Attor- 
ney General,  at  the  Relation  of  the  Governors  of  Chrift's 
'    Hofpitalf  exhibited  a  Bill  againft  the  Defendant  (who  was 
Heir  at  Law,)  fetting  forth  the  Will,  and  that  the  Writing 
therein  mentioned  was  not  to  be  found,  therefore  the  Appli- 
cation of  the  Charity  was  in  the  Kinp,  who  declared  his 
Pleafure  was,  that  this  Money  fhould  be  laid  out  for  the  Be- 
nefit of  the  Mathematical  Boys  in  Chrijl's  Hoffital;  and  it  was 
decreed,  that  the  Charity  being  now  become  general  and  in- 
definite, it  was  vefted  in  the  King  as  to  the  Application 
thereof;  and  though  by  the  Will  it  was  direfted  to  be  raifed 
cut  of  the  Profits  ;■  yet  it  being  a  Sum  in  grofs,  it  fliall  carry 
Interejl  to  the  Time  it  fhould  be  raifed  out   of  the  Profits : 
F  Trier  v.  Ftamk.         p  So  a  Devife^ir  the  Good  of  tke  poor  Peoflefor  every  this  be- 
ing indefinite,  the  King  dircdcd,  that  it  fliould  be  applied 
for  the  Benefit  of  Chrift*s  Hofpiial;  and  fo  it  was  decreed, 
though  theTeftator  had  feveral  poor  Relations,  who  infilled, 
that  they  were  within  the  Equity  of  the  general  Devife  of 
this  Charity. 
FieUiMg  vtrCv  Smd,        The  Tcftator  devifed  feveral  Legacies  to  particular  Per- 
1  Vera.  a^o.  ^^^^  ^^  amongft  the  reft,  he  gave  40/.  to' a  Charity ;  there 

liappened  to  be  a  DefeA  of  Affets  to  pay  all  the  Legacies, 
but  the  Spiritual  Court  was  of  Opinion,  that  the  whole  40/. 
ought  to  be  applied  to  the  Charity,  and  not  in  Proportion 
with  the  reft  pi  the  Legacies;  and  for  that  Reafon  the  Plain- 
tiif  exhibitcd^his  Bill,  and  prayed  an  Injunftion  ;  but  it  was 
denied,  becaufe  Legatory  Matters  were  properly  detennin- 
able  by  the  Civil  Law  ;  and  the  Spiritual  Court  had  a  pro- 
per Jurifdi^ion  in  fuch  Cafes  ;  and  if  by  their  Law  Pre- 
ference was  given  to  a  charitable  Legacy,  a  Court  of  Equity 
will  not  alter  it.  .       ' 

Charity  Legacies  that  are  pecuniary  fliall  on  a  Deficiency 
of  Aflits  come  into  Average,  as  well  as  othia:  pecuniary  Le- 
gacies.    I  Williams  423,  6*75. 

A  Devife  by  a  Tenant  in  Tail  of  a  Rent,'  iffuing  otit  of  the 
intailcd  Eftate,  to  a  Charity  good,  though  no  Fine  was  le- 
vied, or  Recovery  fuffcred,  by  the  Tcftator.  1  Willims  %A^' 
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One  by  Will  devifed  an  Annuity  of  50/.  per  Annum,  and 
tlfo  1000/.  in  Money  to  A*  and  bis  Heirs^  and  if  A^  died 
without  Heirs  then  to  a  Charity.  A.  died  without  Iflue  in 
the  Life  of  theTeftator,  and  then  the  Teflator  died;  it  was 
held,  that  the  Devife  over  was  void^  and  that  the  Word 
Heirs  fhould  not  be  conftrued  to  lignify  Heirs  of  the  Body, 
where  the  Deviiee  over  was  not  inheritable-  Attorney  Gcne^ 
rgl  V.  Gill,  2  Williams  369. 

§.  XVII.  Of  Teftamients  unprivileged. 

UNPRIVILEGED  Teftaments  are  thofe  which  have  not 
any  Freedom  or  Benefit  contrary  to  the  common  Courfe 
of  Law,  but  are  tied  to  f^ich  Obfervations  and  Solemnities 
as  the  Law  requires  regularly  for  all  Teftaments,  of  which 
Fonns  ve  (hall  difcourfe  heicii>  ^itts. 


WHAT 
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WHAT 


PERSONS 


MAY    MAKE   A 


TESTAMENT. 


THE  SECONp  PART, 


SECT-    I. 

1.  Eviry  Terfon  may  make  a  Teftament  which  is  not  forbidden. 
a.  Divers  Perjfms  forbidden  to  make  their  Tefiaments. 

3.  Some  forbidden  for  Want  of  Difcretion* 

4.  SamaferHddiH  for  Wa»t  of  Freedom. 

5.  Some  forbidden  fpr  Want  of  their -prindfal  Senfes. 
6*  Samefitrliddeit  J^f  Reafon  of  jfome  heinous  Crime. 

IN  tke  foeond  Fart  of  this  teflamentary  Trcatife  (ball  be 
declared  what  Pcrfbns  aaay  make  a  Teftament,  and  who 
lajF  not  fo  do* 

Wherein  the  Rple  15,  ThM  (i )  every  Perfon,  Chriftian  and 
Jew,  found  or  fick,  (and  generally  of  what  State  or  Con- 
dition foever  hcorfticbe)  hath  full  Power  and  Liberty  to 
aakc  a Teftajnent  or  Laft  Will  *,  and  may  therein  difpofe  of 
his  Goods  and  Chattels  *> ;  faving  fuch  Pcrfons  as  be  prohi- 
Ktcd  by  Law  or  by  Cuftom. «.  *  inftit.i^uibus  non  eft 

permiirum  teilam.  fac. 

^^^^L^1u?h''^^\?''^!Sil^^'  Michael  Graff.  Thefaur.  com.  op.  5.  codWK  n.  i,' 

Ht  caim  edi^utt di  tcftuaentUprolubitoriaai  certamm  perfonanim.    Gloff  in  «  i  inft  o«:k,- 

Wa«ft  permiflam  teiU  fac    GriufThef^ttr-com.  opin.  teiTqueft-Tn.  t      ^'  "'*  ^'^•*^^**^ 

Therefore,  if  we  eacanjiinic  what  Perfons  are  forbidden  by 
^'y  ?rbyCuftom,itwiIl  appear  vho  are  they  that  can  make 
*  ^'^raacnt,  or  difpofe  of  their  Goods  and  Chattels.  And 
though  {%)  many  Perfons  arc  forbidden  by  J^w  or  Cuftojn 
^  2?^^  Teftamcnts,  yet  they  are  reduced  by  fome  unto  Four 
r  ''^  ^J^  ^  Amoiigft  the  firft,(3)  are  comprehended  fuch  •*  Bar.  ^  Bald,  in  t. 
«  VfOHt  Jjtfcretion  or  Judgment^  as  Children  «,  Mad-folks  f,  siqu«ramu8.ff.dcteft. 

'  ?  Liridw.  in  c  cum  viris. 

conftit.  C«t.  .  i^„  cid.  part.  J  "    ""  '  ^iJ^fJ^fs' 
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'/nfra  eai  Sltrl'J.'t'  ^'"^  ^^'^^  ^  '  ^^^^"^^  ^-Ifo  I  may  joiii  thofe  Pjerfoni^hi) 

*  Infra  cad.  part!  |.  6.  ^^  f?  ^^^  o^'^  ^liai  they  bccome  childifh  again  ^  ;  and  him 

that  is  drunk  »• 

r     +  74     ]  ft  74]  Amongft  the  fecond  (4)  Sort  are  comprehended  fuch 

»  Infra  cad.  part.J.  *;,  ^s  lack  Freedom  and  full  Liberty  \  as  Bohd-flaves  andVillains^; 
>  inO^a  ead.  part.  5  8.  Unto  whom  may  be  added  Captives  and  Prxfoners  ^,  and 
■*  Infra  cad.  part,  f . 9,  Women  Covert  ™.  '    " 

In  the  third  Sort  (5)  are  contained  fuch  as  lackfome  of  their 
-Infra  ead.  part.  5. 10.  ^/^^£^^/  g^^j-^^     namely  fuch  as  bc  dumb  and  deafs  and 

•Jnfrae^d.part.§.u.  JjUj^^  o.  ,    ' 

Among  the  fourth  Sort  (6)  are  placed  fuch  as  for  fomehei^ 
^     -        ,  •       noiis  Crime  zve  deprived  of  Ability  of  making  Teftaments ; 

1  infraMdip^rt'l.isi^*  Traitors  p,  Felons  %   Heretips  ',  Apoftatcs  «,  and  many 

'  Infra  ead.  part.  |.  I4«  Others  ^ 

•  1"^"  ?J^-  P?^^-  8-  '5' .    And  laft  of  ^11,  others  (7)  for  other  Caufcs  hereafter  fpe- 

•  Dc  quibus  infra  ead.    '^^  1  ,,  '^  \//  "       r^ 

part.  SJ.  16, 17,18,  19,  Clhcd«, 

90,  %i,  %%. 

•*  Infra  cad.  §J.  23,  24-  cum  fequcntibus.  Vide  Jo.  ab.  Imol.  in  c  qua  i|igredientilius.  dc  tefta.  e«r. 
^\A  hxc  funt  carmina;  T&Jlari  me^meupt  imfmbes,  religiofus,  Fiiius  hjacris,  merti  dammUaSf  Of  '^kfifp  Crf^ 
pffft  dnintiattUf  imm  mutojurdvs  ^  tilt,  Q^i  majefiattm  Uftt,Jit  cacns  V  ijfip 

,  §.  II.  Of  Children. 

I  •  At  what  Age  a  Tefiament  may  he  made  of  Lands. 
.  1.  At'  what  Age  a  Tefiament  may  he  made  of  Goods. 

3.  What  if  the  Minor  he  doli  capax^  or  a  Soldier,  or  the 
Tefiament  be  ad  pias  caufas  ? 

4.  What  If'  the   Tefiament  he  made  with  the  Authority  of  the 
Tutor. 

5.  What  if  the  TefiaXrr  do  live  until  he  come  totlawfiil  Age  f 

6.  A  Boy  after  Fourteen   Years,  a   Woman  after   Twelve^ 
may  make  a  Tefiament  of  their  Goods.     See  Dom.  fol.  9. 

7.  What  if  the  laft  Day  of  the  Tear  he  not'finijhed  f 

8.  What  if  the  Tefiament,  made  during  Minertty,  he  affrovei 
hy  the  Teflator  after  he  he  of  full  Years  f 

F  wev^illunderflandvrhenaChildroay  make  bis  Tefiament, 

we  muft  diftinguiih  whether  it  be  of  Lands  or  of  Goods. 

If  Qf  Lands,  (i)  it  is  provided  by  the  Statutes  of  this 

Realm^  that  Wills  or  Teftaments  made   of  any  Manon, 

Lands>  Tenements,  or  other  Hereditaments,  by  any  Perfon 

within  the  Age  of  Twenty-one  Years,  fliall  not  bc  taken  to 

»  Stat.  H,  &  an.  34.  c.  be  ^ood  or  effeflual  in  Law  *  \  for  until  that  Time,  by  the 

^-  Common  Laws  of  thisRealm^  they  be  accounted  Infants  >*• 

c.  a?5ib.  ij^  cltsT  ''      I^  (a)  of  Goods,  we  muft  diftinguilh,  whether  the  Child 

be  Man  or  Woman.  A  Boy  cannot  make  his  Tefiament  be- 
fore he  have  accomplifhcd  the  Age  of  Fourteen  Years,  nor 
'  L.  mia  ctatc.  ff.  de  a  Girl  bcforc  the  Age  of  Twelve  Years  «.  Infomuch  that 
Itt^qteonTftpVi:  (5)  if  before  the  forefaid  Years  they  were  of  that  Ripencft 
laiffum  tefta.  fee.  L.  fi  of  Wit,  that  they  were  doli  cafaces,  capable  of  Deceit,  or 
fiater.  c  quiiefta.fac  able  to  difccni  bctwixt  Good  and  Evil,  and  betwixt  Tiiith 
M)D.  in  d.  L.  qua  ^"^  Falfhood ;  yet  could  they  not  make  any  Tefiament,  nor 
.Ttaic.  quorum  opinio  difpofc  of  thcir  Goods  *.     Or  if  the  Boy  were  of  that 

communis  eft»  ut  aiunt  Strength, 

GrafiT.  Thefaur.  comm.  ' 

o^^  $.  telUp.  q.  %Q*  &  Yivius  eod*  lib.  verb  f  iipillus>  n.  ^ 
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Strength,  that  he  were  a  Soldier,  notwithftanding  thofegreat 
Privileges  that  do  belong  to  Soldiers  in  making  their  Tefla-      r     j.  m^     t 
mcnts,  yet  could  not  he  make  his  Teftament,  before  he  had      L     T  75     J 
accomplifhed  his  Age  of  Fourteen  Years  ^.    Neither  can  a  ^Jr  ^}i'  J-  ^  tf.?*"* 

•»./«         --         **  iwii-n  -XT  r»»  "J^"*  Grail.  K    VlVlllS 

Boy  before  he  have  accomplilned  Fourteen  i  ears  of  Age,  ubi  fupra,  refcrcntca 
nor  t  Girl  before  ftie  is  Twelve,  make  a  Teftament  ad  fias  hancop.cffccom. 
mujas  c.  Neither  (4)  is  tl^e  Teftament  good,  made  by  a  Boy  i^Kc^poffrc!  «^^^ 
or  Girl  before  the  faid  Ages,  although  the  fame  fhould  be  tiscbplnio  communl 
made  by  the  Authority  or  Content  of  the  Tutor  d.  Neither  caicuio  comprobatnr. 
(5)  doth  the  Teftament  become  good  being  made  in  their  J^'J;  ^^^^jj?' i^^^^: 
Minorities  refpeflivcly  [f  75]  aforefaid,  albeit  they  fhould  a'  17. 
afterwards  attain  to  their  feveral  Aeea,  wherein  they  micht  J*^- *"  <1  Lfifratcr. 
make  their  Teftaments  c.  ^     -  ^rP-:;/ri 

quibus  noa  eftperiDiflT. 
tefta.  f4C.  L.,fi  filius-familias  £f.  qui  tefU*  £ic.  poiT. 

« 

Howbeit  (6)  a  Boy  after  the  Age  of  Fourteen  Years,  and 
a  Girl  after  the  Age  of  Twelve  Years,  may  make  a  Tefta- 
ment and  difpofe  of  their  Goods  and  Chattels  ^ ;  and  that  i  d.  £.  q^ji  jg^^tg.  ^^ 
not  only  without  the  Authority  or  Confent  of  their  Curator  de  tcfta.  Perkins  tit. 
or  Guardian  S,  but  alfo  without  the  Authority  and  Confent  jj^^'r^effi^*^^'^^^"^! 
of  the  Father,  if  he  or  (he  have  any  Goods  of  his  or  her  vTz^"itJJJa  (x)  omifli[ 
Own  h.  Or  if  (7)  he  or  ftie  hath  attained  to  the  laft  Day  of  nam  quod  fie  fcribitur. 
Fourteen  or  Twelve  Years,  the  Teftament  by  hi^i  or  her,  "||j^^n,5"*^*  ^^''^^' 
in  the  very  laft  Day  of  their  feveral  Ages  aforefaid,  is  as  good  «  jVf.  m  L.  fi  frater 
and  lawful,  as  if  the  fame  Day  wxre  ah'eady  then  expired  i.  ^^^  ^cfta.  fac.  poff.  c. 
Likcwife  (8)  if  after  they  have  accomplifhed  thefe  Years  '  ^''j^^'^'^  J^fHiiusI 
of  Fourteen  or  Twelve,  he  or  ftie  do  exprefsly  approve  the  famiiiasteftarincqueat 
Teftament  made  in  th«ir  Minority,  the  fame  by  this  new  Will  ob  illam  patriam,  cut 
»nd  Declaration  is  made  ftrong  and  effeaual  K  XTir.  ^ngS: 

fat  perampla  hate  po- 
teftti  &  pfi?ro^ativa.  trac  de  repub.  Angl.  lib.  3.  c  ^  &  Tr  ceflante  cftufa,  ceffit  effc^us.  » G.L. 

qua  £Ute.  &  IJbi.  Bar*  '^  raol  ,de  caft.  &  alia  ia  L.  fi  fraler.  qui  tefla*  fac.  pofif.  G. 

'  But  by  the  Law  of  this  Nation  an  Infant  before  the  Age 
of  Eighteen  Years  cannot  make  his  Teftament,  and  confti- 
lutc  Executors  for  his  Goods  and  Chattels.  Itiji*  fart  i.  foh 
89.  b.  Adminifti'ation  granted  durante  minore  (Btate  Iball  ceafe 
at  the  Age  of  Seventeen  Yeats.  H*  43  Eliz.  C.  B.  Piggofs 
Cafe,  Lib.  5.  fol.  29.  Therefore  before  that  Age  he  cannot 
make  his  Will. 

In  the  Chancellor  of  LitchfiMs  Cafe,  a  Prohibition  was  Tho.  Jones  210. 
prayed  to  the  Confiftory  Court,  becaufe  a  Will  of  Goods  -5'^'^"'*  ^*^*- 
was  exhibited  to  that  Court  there,  being  made  by  the  Tcfta- 
tor,  who  was  no  more  than  Sixteen  Tears  old,  and  Sentence 
given  for  that  Will;  but  the  Prohibition  was  denied,  becaufe 
die  Spiritual  Court  had  a  proper  Jurifdi6lion  to  determine 
at  what  Age  a  Will  may  be  made  of  Goods ;  and  if  the  Court 
^▼es  Sentence  againft  the  Law,  the  Party  grieved  may  have 
Remedy  by  Appeal,  and  not  by  Prohibition. 

But  in  our  Law  'tis  fettled,  that  an  Infant  at  the  Age  of  sid,  io5. 
Eighteen  Years  may  make  a  Will,  and  thejreby  devife  his 
Goods,  and  appoint  Executors,  bnt  cannot  difpofe  his  Lands 
Wort  Twenty-one  Years-     i  Infi^  89.  b. 

And 
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,JFio  may  make  a  Tejiixmtnty  or  not.         fartH.    j 

Vcrn.  255,  3«9-  And  in  Chancery  it  hath  been  decreed,  that  an  Infant  at 

the  Age  of  Seventeen  YcJirs  might  make  a  Will  and  conftitutc 
an  Executor,  and  that  he  might  likewife  adminiftcr  it  that 
Age,  but  could  not  commit  Wafte  till  of  full  Age. 

In  this  Cafe  no  Difpute  was  made,  but  that  a  Male  Infant 
a;t  the  Age  of  fourteen  Years,  and  a  Female  Infant  of  twelve 
.  Years  of  Age,  might  make  a  Will  of  a  perfonal  Eftate :  And 
Mr.  Gilbert  faid,  it  was  fo  agreed  by  Lord  Keeper  JVrighi 
in  the  Cafe  of  Shsrf  and  Sharp,  wherein  th«y  followed  the 
Rule  of  the  Civil  Law  of  Juflinian,  for  their  Confent  to 
Marriages  at  fuch  Ages.  Hyde  verfus  Hyde,  HiL  8  Ann^, 
Gilbert's  Ref.  foL  74, 

[    t  76    ]  §.  m.  Of  Mad  Folks  and  Lunatic  Perfons. 

.  I.  Mad  and  lunatic  Perfons  cannot  make  a  Tejfammty  gnd 
•what  is  the  Reafon. 
a."  Whether  the  Tejlament  made  in  the  Time  of  Furor  he  good 
when  the  Tejlator  is  come  to  himfelf, 

3.  A  Tejlament  may  be  made  by  a  lunatic  P erf  on  betwixt  the 
Fits. 

4.  Every  one  is  frefumed  to  be  of  ferfed  Mindand  Memory^ 
until  the  contrary  be  fro^jed. 

5.  He  that  ohjeSIeth  Infanity  of  Mind,  mufi  frovt  the  fame, 

6.  Whether  it  be  fufficient  to  f rove  that  the  Tejlator  was  mai 
before  the  Makino  of  the  Will 

r.  Whether  he  that  /.s  once  mad  be  frefumed  fo  to  continue* 

8.  Infanity  of  Mind  hard  to  be  proved. 

9.  Witnejfes  n.ufl  yield  a  Reafon,  if  they  will  frove  a  Man 
to  ffe  mad. 

10.  Arguments  cf  Mad nefs. 

1 1 .  Whether  a  general  Reafon  f^ct  to   fro^e  Infanity  of 
Mmd. 

12.  Whether  Madnefs  may  he  froroedhy  fnpilat  Witnejfes. 

13.  Thofe  Witnejfes  are  to  he  i>ref erred,  which  depofe  thai  the 
TeJleUor  was  of  found  Mim. 

14.  What  if  the  Tejlament  he  made  by  a  lunnttc  Perfon.  arid 
the  Time  of  the  Making  unknotoH  f  Whether  is  ih^  Tefa- 
ment  good,   orno  P 

1 5.  What  if  it  cannot  be  proved  that  the  Tejlatof  had  quiet  In- 
termijjtons  f  .     ^ 

16.  ff^at  if  there  he  a  Mixture  of  wife  Things  andfoolijk 
in  the  Tejlament  ? 

MAB  Folks  (1)  and  lunatic  Perfons,  during  the  Time 
of  their  Furor  or  Infanity  of  Mind,  Cannot  mstkc  t 
ql^bi^'Torift'Ter:  Teftament,  nor  riifpofe  any  Thing  by  Will  1,  no  not  adfias 
roiflum.  L.  fiirioftiin.  coufat ».  The  Reafon  is,  becaufc  they  know  not  what  they 
c.  qui  tcfta.  £jic.  poff.  Jq  n.  For  in  making  of  Teftaments,  the  Integrity  or  Per- 
di;  ^dut^^^''**  ^  f<^^nrfs  of  Mind,  and  not  Health  of  the  Body,  is  i^quifite  <>. 
"  Bar.  in  l!  j.cdc  fa- And  thereupon  arofe  that  common  Claufe,  ufed  in  every 

croTanc.  Scclef.  c- 16.  Teftamcnt, 

Dec.  in  d*  L.  furiofum* 

&  haec   opinio    com-    .  ^    «.  .  ^      « 

muniter  ell  rccepta.  Jul.  Clar.  j.  tcftm.  q.  5-    GcalT.  d.  f .  teft  q  l7»  *  GxaH.  d.  J.  tcftm.  q-  a- 

la  pria.  *  X.  fcnlum.  C-  qui  tefta>  fac>  pofl*. 


Part  11.         Wh  may  tfuAe  a  Tsjhmtenf^  ^  aof. 

Teftunent,  Jict  in  Body,  ha  of  ferfe6t  Mind  tni  Memory  P.  »  Minfiof .   in  de  §. 
Therefore  P.- 3^  f^-  in  Ci>w*^'s  Cafe,  in  Cafiierd fteliata,  it  F««"ca;  inftH.  qui- 
was  agreed  by  the  Judges,  imxiane  memory  f or  the  Making  qu«   tanen  daufuia 
of  a  Will  is  not  at  all  Times  when  the  Party  can  f peak  yea  nen  eft  tdeo  nccefla- 
orno,  or  bad  Life  in  him,  nor  when  he  can  anfwer  to  any  ^^'^^^^  fcmper  obicr- 
Thing  with  Senfe;  but  he  ought  to  have  Judgment  to  difcerja 
and  to  be  of  perfeft  Memory,  otherwife  the  Will  is  void  q.  '  ?•  s   J«c.  Camera 
Andfo  (2)   ftrong  is  the  Impediment  of  Infanity  of  Mind,  ^^*^^^*^^^^^^^ 
that  if  the  Teftator  make  his  Teftament  after  this  Furor  hzth  n.  1051.        • 
overtaken  him,  and  while  as  yet  it  doth  pofTefs  his  Mind, 
albeit  the  Fteror  afterwards  departing  or  ccafing,  the  Tefra- 
tor  i-ecover  his  former  Underilanding,  yet  doth  not  th«  Tef- 
tament made  during  his  former  Fit  recover  any  Force  or 
Strength^  thereby '.    Howbeit  (3)   if  thefe  mad  or  lunatic  »d.L.furiorum.C.qui 
Petfoos  have  clear  or  calm  IntermifTions,  then  during  the  ^*j^*  ^^*  ^,^*  ^^<^^ 
Time  of  fuch  their  G(uietnefs  and  Freedom  of  Mrnd,  they  Son  eft  pcrmiffum/&c- 
mav  make  their  Teftaments,  appointing  Executow,  and  dif- 
ponng  of  their  Goods  at  their  Fleafures  s.  So  that  neither  the  ■  d.  t.  furlorum.  it  de 
Furm-  going  before,  nor  following  the  Making;  of  the  Tefta-  ^^•j^'*^*'^'"'  ^  ^^' 
laent,  doth  hinder  the  [77]  fame  begun  and  firtiftied  in  the      r     f  n*;     1    ^ 
mean  Time  *.    Much  more  is  that  Teftament  good  slnd  avail-  ,  ^  j^j^,, 
able  in  Law^  not  only  for  Goods  and  Chattels,  but  alfo  for 
Lands,  Tenements  and  Hereditaments,  which  ^as  made  by 
one  of  found  Memory,  never  affe^Sled  with  any  Lunacy  or 
any  Infanity  of  Mind,  until  the  fame  were  fully  accomplifhed 
and  finished :  For  then,  albeit  afterwards  the  Teftator  be 
overtaken  and  oppreffcd  with  Infanity  of  Mind,  (which  is  a 
Thing  not  rare  a  little  before  Mens  Deaths,)  yet  that  fubfe- 
qucnt  I)ifability  doth  not  difannul  the  precedent  Teftament, 
orLaft  Will  ^;  the  rather,  becaufe  this  Infirmity  doth  pro-  -vide    Dom.    Ck>ke, 
cccd  from  the  Will  and  by,  the  Vifitation  of  God,  not  by  any  lib.  4.  in  cafu   inter 
Tolantary  Ad  of  the  Party  «.  ^'^ .'SJkeTbi  fa- 

pra,  lib.  ult«  If.  de  in- 
juft*  rapt*  & irrit*  t«fti  Boer,  aiildndum*  el.  j* de  tlt€t.  extr* 

And  here  Note,  that  (4)  every  Perfon  is  prefumed  to  be  of 
pcrfcfi  Mind  and  Memory,  unld*s  the  conti'ary  be  proved  y.^  Bw-ln  L.  nee  co- 
And.thereforc  (5)  if  any  Perfon  go  about  to  overthrow  the  f^^;  ^  Tr^^dt 
Teftament  by  Reafon  of  Infanity  of  Mind,,  or  Want  of  Me-  pnefumpt.   rejuia.  ]• 
/mory,  he  muft  prove  that  Impediment  z.     Now  Infanity  of  pr^f^nap*  78- 
I  Mind,  or  a  not  difpofing  Memory,  is  not  fuch  a  Memory  as  rfi^-'^fni^g^fn^-. 
to  Bttke  proper  Anfwers  to  common  and  familiar  C^ueftions,  prsterea.  Mantic.  it 
but  to  be  able  to  difpofc  the  Eftate  with  Intelligence  andcpnjca.ult.voi.  Ub.«. 
Reafon  ;  and  this  was  »  the  Mftfqjuefs  of  JVinchefter's  Eftate,  i*5  ^^^  33.  a, 
who  being  fick  and  very  old,  was  not  of  perfea  Metoory ; 
and  if  the  Queftion  fhould  arife,  whether  the  Teftator  was 
nf  a  difpofinc  Memory,  or  not^  this  Ihall  be  tried  at  Com- 
aon  Law.  If  it  be  aiked,  wherefore  then  is  that  ufualGIiiiffe 
ij^  ferfeA  Mind  and  Memory)  fo  duly  obferved  in  every 
Teftament^  if  he  that  doth  prefer  the  Will  be  not  charged 
with  the  Proof  thereof?  It  may  be  anfwered.  That  that  which 
tt  notorious  b  to  be  alleged,  not  proved  h.    And  f 0  this  be-  T,^  fi  rfalttrium.  J. 
«g  aecounted  notorious,  (becaufe  where  the  contrary  ap- 
Vgr..  ^*    .  I  N        ^  ,      pearcth 
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•■'V.tf.  dc  fucceff.  pro^.pcarcth  not,  the  Law  prefumeth  it,)  it  need  not  be  proved  c. 
grcflf.  li.  I.  5.  j.  ubi  And  therefore  I  fuppofe  that  Claufe  to  be  more  ufual  than 

fStS^'q'S  X-  '^^"^"y'  "^"^  y" "°'  ^^"^^^"1  '• 

^ns  mentis  infa-nitS'    • 

tem  tenetur  eadcm  probarc,  non  duhitat  hanc  opinionem  indienam  tantis  viris  afSrmare.  Fgo  vero 
fcntcntis  Vafquii  fubfcribo,  nifi  conftct  teltatorem  ante  fuiwc  furiofum.  Vide  Mafcan  de  piobac. 
concl.  824.  n.  10,  \x,  \7n  \%-  ^  Immo  piodeft  hujufiAodi  daufuU,  quoad  probationis  adminicu** 

um;,  a  Notario  A:ripta.  Mantle*  de  eonjeA.  ult.  vol.  lib.  %  tit.  5*  in  fin. 

Seeing  then  he,  whofe  Intent  is  grounded  upon  the  Madnefs 
and  Lunacy,  muft  prove  the  fame,  it  ihall  not  be  ,amifs  to 
\        fet  down  fome  Obfervations  concerning  the  Manner  of  Proof 
thereof.  , 

Firft  therefore,  it  may  be  delivered  for  a  Rule,  that  (6)  it 

is  fufEcient    for   the  Party  which    pleadeth    the  Infanity 

of  the    Teftator's  Mind,vto  prove  that  th'c  Teftator  was 

befide  himfelf  before  the  Making  of  the  Teftamcnt,  although 

h^  do  not  prove  the  Teftator's  Madnefs  at  the  very  Time  of 

*  CW.  in  c  fin.  de  th€  Making,  of  the  Teftamcnt  «.  The  Reafon  i^ ;  It  (7)  bc- 
fiiccefl.abintcflat.extr.  jj^g  proved  that  the  T^ftator  was  once  mad,  the  Law  pre- 

\m^^oZT^t^x^^l  fumeth  him  fce  continue  ftill  in  that  Cafe,  unlefsthe  contrary 
exti.  verb,  teftium  do-  be  proved  f ^  For  like  as  the  Law  prefumeth  every  Man  to 
pof.fc eft communis^o-  ^c  an  honeft  Man,  unlefs  the  contrary  be  proved  &;  and  be- 
Jiieau^'Jefponf.  eW  ^^8  proved,  then  he  which  is  evil,  to  be  evil  ftill  ^  :  So  con-' 

*  Mantic  dc  conjcA.  coming  Furor ;  the  Law  prefumeth  every  Man  to  have  the 
uJt.  vol.  .lib.  a.  tit.  5.  Ufe  of  Reafon  and  Underftanding,  unlefs  the  contrary  be 

Dec.  in  L.  furiofum.  ,         i_-i_i-  1  ^1.1         1         »•' 

c.  qui  tefta.  fac  pof.  proved  ;  which  being  proved  accordingly,  then  he  is  pre- 
'i^kiat.  de  praefump.  fumcd  in  Law  to  continue  ftill  void  ot  the  Ufe  of  Reafon 
"?.'  *;-.!Lm^T?  ^'  A.  ft  78]  and  Underfianding  i.  Unlefs  the  Teftator  were  befide 

*  C.  lemel  malus.  de  J-l   '    J^  -.,  ^         ^.  .    •     r  i*        a  n- 

reg.  jur.  6.  himlcli  but  tor  a  Ihort  Time,  and  m  fome  peculiar  Ad lonSy 

r  t  78  "I  ^^^  "^'  continually  for  a  long  Space,  as  for  a  Month  or 
""Panor.  fo.  Arid.  &  more  ^  :  or  unlefs  the  Teftator  fell  iwto  fome  Frenzy  upon 
J^utr.inccumdilcaus.  fome  accidental  Caufe,  which  Caufe  is  afterwards  taken 
de  fucceff.  ab^intcftat.  ^v,  ay  1 ;  or  unlefs  it  be  a  long  Time  fince  the  Teftator  was 
^(Te  mg?th"tcft^onU6  allaultcd  with  the  Malady  ™.  For  in  thcCe  Cafes  the  Teftator 
probat    Mafrard.    de  is  not  prcfumed  to  Continue  in- his  former  Fur^r  or  Frenzy.  ". 

probac.  verb,  furiofum. 

concl.  825- n.  5. 

^  Bor.  in  L.^.  de  bon.  polT  infan*  &  luriof.delat.  Mantic  de  cenjeft.  ult<  vol.  lib.  3.  tit.  S*  ru  7.  verb. 

fed  tamcn.  ^  Are.  in  L.  2.  fif.  de  teda.  Covar.  in  tra£t.  de  fponf.  &  mauim.  %  pait*  c  z.  n.  6. 

Mantic  ubi  fupra  verb,  tertio.  "*  Bald>  &  alii  in  I^.  furiofum.  C.  qui  teAa.;  fac   pof.  Covar.  in 

d.  c  2.  n.  6.        "  Paul.de  cail.  in  d.  X*.  Furiofum.  &Mafcard.  de  probac.  verb,  furioius,  concl.  St 5* 

I  Another  Obfervation  is  this,  (8)  That  it  is  a  hard  and 
difHcult  point,  to  prove  a  Man  not  to  have  the  Ufe  "or  Un- 
derftanding  of  Reafon.  And  therefore  (9)  it  b  not  fuficient 
for  the  Witnefles  to  depofe  that  the  Teftator  was  mad,  or  be*- 
fides  his  Wits  >  unlefs  they  render  or  yield  &  fufficient  Rct- 

*  B'ald.  HI  d.  t.  furio-  fon  <>,  to  prove  this  their  Depofition :  As  that  they  did  fee 
fum.  Mafcard.  traft.  1,5^  ^^  j^  f^^j^  Things,  or  heard  him  fpcak  fuch  Words,  as 

de  probac.  verb,  furio-        --         ,.         -w^      ¥  «■  1^.  /•»« 

fus.  concl.  S24,  827.  a  Man  having  Reafon  would  not  have  done  or  ipoken  P; 
«•  Paul,  de  caftr.  in  d.  namely,  (lo)  they  did  fee  him  throw  Stones  againft  the  Win- 

c'li^S:^Tnti??decSr-  ^'o^s  •''  o^  *»'d  f«  !'•'»  «f"»"y  to  fpit  ill  Mens  Faces  J,,  or 

jea.ult.  vol.  lil>.  I.  tit.  being 

5*'  U.  Mak-afd.  d^  concl. 

827.  Minfrng.  j«  5.  pr«terea.  Ir.ftit.  quibus  non  eft  permifluni,  &c.  *»  Bald,  in  L.  Dims*  ff*  ^ 

cflic  pr.-?fid.  i^lolr.  &  DD.  in  L.  fj  cum  dbtcm.  §.  fin.  autem.  fol.  matr.  Adhibe  mi(^am  falii,  ut  per 
Mantic.  d.  tit*  if.  n.  vi*  he  per  Dec  confil.  446.  «  Corn.  cOnfil.  %%*  vc4. 4.  MaBtk.  d.  fit*  5*  n. 

i^  MaMjuiidc  piobac  concl.  8a6.  n.  29. 


m 

part  11.         Who  may  male  a  Tejiament^  or  not. 

being  aiked  a  Qiieftion,  they  did  fee  him  hifs  like  a  Goofe^ 
or  bark  like  fi  Dag  sj  er  pky  ftich  other  Parts  a&mad  Folks  •  Mafcard.  dc   conct 
ufe  to  do.-  This,  or  the  like  Reafon  (whereby  the  Judge  may  8*8.    n.  a8.  Mantle 
be  indiiced  to  efteem  the  Teft^tor  not  to  be  found  of  Mind)  coif.  3^*'        ^''''" 
ought  the  Witnefles  to  yield,  although  they  be  not  interrog- 
ated of  the  Caufe  of  their   Knowledge  <.    And  fome  (11)*  Paul,  dccaftr*  L.  ft- 
there  be  which  hoM  this  for  a fufficient  Reafon,  if  the  Wit-  Tiofum.  c  qui.  t«ft«: 
nefs  do  fay,  I  know  h€  was  mad,  for  I  did  fee  him  mad,  {^^rri^o^^l^ln- 
^though  he  do  not  exprefs  any  particular  Aft  whereby  n.  4.  Mjfcard.  de  pra- 
fiich   Madnefs   may    be  colleSed  ".      Furtheripore,    ( i  ^)  ^jj;^^®?^ ^£ ^^^j  S*  ^ 
this   Furgr  or  Madnefs  may  be  proved  by  fiMgular  Wit- ff.  ^^'y^yb/ ob.  Boer! 
nefs  *;    fo  ^hat   the  Witneffes  be  not   fingular  io  Time,  dccif.  a$.  n.  44>  AS* 
For  if  one  Witnefs  dcpofe  of  the  Madnefs  of  the  Tefta- ^wicd.  tit-s-libv^- 
tor  at  one  Tin&c,  and  another  Witnefs  of  his  Madnefs  at  x'oa'br.  lib.   i.  com. 
another   Time,    this  doth  not  fufEciently  prove    that  the  concluf.  tit.  de  teftibu*. 
Teftator  was   midx:  But  when  the  Witneffes  agreeing  in  ^^^^5^;"pJJ:^^f^^^^  * 
Time,  one  depofeth  of  one  mad  Prank,  sinother  "Witnefs  of  alios  ibiaominatos. 
another  mad  Acl  at  the  faxjie  Time,  thefe  prov,e  jthat  the  '^  4l»od  procedit,  five 
Teftator  was  then  m^d,  though  they  do  not  both  depofe  oi)^'^l  ^  f^^cl'lV^ 
one  and  the  fame  mad  Aft  «.     If  fome  Witneffes  do  (13)  de-  in  generc,  ubi  tempu^ 
pofe  that  thcTTcftator  was  of  perfeft  Mind  and  Memory,  ^^^^  fubiUntia  aaus. 
and  others  depofe  the  contrary ;  their  Teftimony  is  to  be  MaAr'a^^^dc  ^o^^^^^^ 
preferred  which  depofe  that  he  was  of  found  Memory  *,  as  concl.  827.  n.  9. 
veil  for  that  their  Teftimony  tendeth  to  the  Favour  and  Va-  'Mafcard.  poft  Ruin, 
lidity  of  the  Teftament  b,  as  for  that  the  fame  is  more  agree-  ?  Gabriel' lib.  1.  com. 
able  to  the  Difpolition  of  Nature  ^  •  for  every  Man  is  a  cqnci.  ut.  de  tcftibus. 
Creature  reafonabie.    ^  £oncl.4.n.  i^  ubi  ad 

nunc  miem  citat  J«u 
Corne.Socin.  Dec.  Gravet.  Boer.  &  a1io<t:  ^uibus  a4de  Mafcard.  d*  cotkcl*  ?i7-  n.  ii»  ^  Simo  d^ 

^tis  dc  Inter,  nit.  vol.  lib.  2.  olo.  i.  n.  19.  *  Idem  ibid.  n.  18. 

The  laft  Obfei-vation  is  this,  (i4)'If  a  lunatick  Perfon, 
or  one  that  is  befides  himfclf  at  fome  Times,  but  not  conti- 
nually, make  his   Tcftament,  and  it  is  not  known  whether 
thefame  were  madewhile  he[79]wasoffoundMiudandMe-      L     t  7^     1 
mory,  or  no;  then,  in  cafe  the  Teftament  be  fo  concelvccf^, 
as  thereby  no  Argument  of  Frenzy  or  Folly  can  be  gathered, 
itis  to  be  prefumed  that  the  fame  was  made  during  the  Time 
of  his  calm  and  clear  Intermiffions  :  And  fo  the  Teftament 
(hall  be  adjudged  good  d.     Yea  (15)  although  it  cannot  be  l^^/""^^'  f^'^^k'f^f 
proved,  that  the  Teftator  ufeth  to  have  any  clear  and  quiet  tam.  q?Ti.*'5.  i^i^at- 
Intermilfions  at  all,  yet  neverthclefs  I  fnppofe,  that  if  the  teftaturhancopin.effe 
Teftament  be  wifely  and  otderly  framed,  the  fame  ou^ht  to  *^^™;^*^'|'  f  ^"^^^^f 
be  accepted  for  a  lawful  Teftament  «.     But  (16)  if  in  the  ^Ji^viviush'com.^op! 
Teftament  there  be  Mixture  of  Wifdom  and  Folly,  it  is  to  >erb.  teftam. 
be  prefumed  that  the  fame  was  made  during  the  Teftator's  *J^^\  opinionem 

r*^       e     '   r  1^    X.      *t    I         vi_  ^.r         nj-        commumter  receptam 

rrenzy  »,  inlomoch  that  n  there  be  but  one  Word  founding  eOe  contr^  Abb,  &  a^ 
to  Folly,  it  i?  prefumed  that  the  Teftator  was  not  of  found  lios»  revert  idem  OrallC 
Mind  and  Memory  when  he  made  the  fame.  And  therefore  ^'}:  *%,*'•  '^M^f 
in  this  Cafe  is  the  Teftament  void  S,  unlcfs  that  it  may  be  riorem  ctiam  ^  magia 
orovcd,  that  there  was  Intermiffion  of  Jwror  the  fame  Time,  cona*  affirmat  jofcph. 

§T-fr    Ludo  decif-   i,  n.    ij. 
•   ""'^'  C^uinimo  ne    ab   hac 
ppiaione  recedas^  mor., 
»tj  Graff,   ubi  f«pra.  Hippol.  Marfil.  fmg.  380.  in  fin.  '  Bald,  tz  Angel,  in  X.  forivfum.  C^  ^iji 

^  fac.  poff,  C  lism  Ai^el,  in  ead^I««  fuHof^i^. 
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§.  IV.  Of  Idiots. 

X#  What  'Perpm  is  deemed  an  Idiot. 
2-  An  Idiot  cannot  make  a  Teftament, 

3*  He  that  is  of  a  mean  Capacity j  or  indifferent  betwixt  a  wife 
Man  and  a  Fool^  may  make  a  Tejlament. 

4.  Although  a  Man  he  not  an  Idiot  y  yet  if  he  hefo  veryfimfk^ 
that  there  is  but  f mall  odds  betwixt  him^  and  a  natural  Fool^ 

fuch  a  Per/on  eannot  make  a  Tejfament. 

5.  PFhat  if  an  Idiot  fhould  make  his  Jeflamtnt  wifely  and  rear 
fpnahly  to  the  Shew  f  Whether  wire  that  Teftament  good^ 
or  not  ? 

6.  A  fleefant  Jefl  of  a  very  J^ooli  which  gave  a  very  wifa 
Sentence. 

7.  Another  Jeft  of  a  fooUfh  Magijirate. 

9*  A  natural  fool  doth  not  under/t and  what  he  faithy  although 

heffem  toffeak  wifely. 
9.  A  FooVs  Teftament  wifely  conceived  is  fomelimes  good  in  Lata. 

^  i&ota  «imd  Gicero-  A  ^  ^^*^^  ^  or  a  natural  Fool  is  (1)  he,  who,,  nciwith- 
nem  Se  aiio^adoftum  £\  ftanding  he  be  of  lawful  Age,  yet  he  isfo  witlefe,  that 
f€u>  aiiteratum  pie-  he  cannot  number  Twenty,  nor  can  tell  whs^t  Age  he  is  of  ^ 
i  WtT  >u^^*^Brc.  de  "^^  knoweth  who  is  his  Father  or  Mother,  aor  is  able  to 
idiota  inquiwndo.*  anfwcr  any  fuch  eafy  Queftion  ^.  Whereby  it  may  plainly 
k  quid?  eftnc  ftatim  appear,  that  he  hath  not  Reafon  to  difcern  what  is  t<>  hi* 

wcm?  Abfit.  Uiam,  ut  infoTDied  Or  inftructed  by  any  other '.  Such  (2)  an  Idiot  can- 
concedim  fiiium  uium  nQt  m^^Lt.  any  Teftament,  nor  may  difpofc  either  of  his 

?uum W nSv" patrm^^  L^nds  m  or  Goods  «».  And  this  appe&reth  by  3  J^^.  I>7'f<^h 
Certe  fi  conciuderem>  203,  20)4.  whcrc  the  Cafe  was,  that  Executors  recovered  m 
rcHquos  omnes  effes  ^^  \SC\Qii  of  Accoont,  and  the  Defendant  was  jaken  in  Ex^ 
duSerem^non  pauaw"  ecution  for  tbe  Arrearages,  and  afterwards  the  Will  was 
Notum  eft,  quod  ccci-  made  void,  becaufc  the  Teflator  was  an  Idiot ;  [|  80]  and 
nitde  Telciriacha  in-  thereupon  the  Paity  fucd  an  Audita  fuerela,  upon  which  tbe 
ni^.w  m-a/*r  iHtf  ^/iViV ;  tf/ Executors  demurred*  ■  VwC*  Itb.  g^  foL  143.  inJ>T.JJiy' 
ifje  N'tCao:  mm  cerium  ry's  Cafe,  whcrc  it  is  rcfoUed,  that  in  fuch  Cafc  an  Audita 

SoS^^7St^  9^'^^  d?^^  ^'^^  .^"^  ^  Lunatic  baring  hci^a  intervaUa  toay, 
rciiquit  Fitzh«ib.  Que  in  the  Time.of  his  right  Mind/  make  a  Will  and  Executors; 
tie!  jwrfon  ferra  dit lot  ^4  £,  3  /c/.  3;^.    The  DifTerence  between  an  Idiot  arid  a 

Srrit''l2uVC:S?e'L""^^i^  ^'^^  ^'*-  4.  ^n;^VsCafe.i.And(3)  if  *  Man  be 
ouniere,  &c.itacxau-  of  mean  Undcrftanding,  neither  wife  n^r  fpolifli,.but  indif- 
di«»dum  €11,  fi  ncfciat  fereni,  as  It  were,  betwixt  a  wife  Man  and  a  Fool,  yea,  though 
L^S^° JuViTu^^^^^^  he  rather  incline  to  the  foolilh  Swt,  fdthat  for  hb  dttU Ca- 
f  t  80  ]  pacity  he  might  be  termed  Groffitm  caputs  a  I>unce;  fuch  an 
» Fitzh.  ubi  fTjpra.  one  is  not  prohibited  to  make,  a  Teftament  <»  :•  Ujilefa  he  (4) 
**  Stat.  H.  8  an.  34-  be  yct  more  foolifh,  and  fo  very  fipiple  aind  fottifh,  that  he 
•.^chard.  in  Rnb. qui  ^^X  eafily  be  made  to  believfe  Things  incrcdibi*  or impofr 
trifla.  he,  pofT.  C-  n.  6.  ble;  as  that  an  Afs  can  fly,  or  that  Trees  did  walk,  Beafts 
Simo  de  Prart,  dc^lh-  ^^j  Birds  could  fpcak,  as  it  is  in  JBfofs  Fables.  For  he  that 
Tm  4  ^  ^^'  «  fo  f^oliih  cannot  make  a  Teftament  r,  bccaufe  he  hath  not 

•  Simo  de  Prrtk  uM  fo 

Aipra.  Minfin^.  $>  in 

pr;©tcrca.  Inillt.  q^bo^  non  eft'  pcimiiT-  &c-  f  SiciQ  de  Prattis  ^  ioterp-ult.vol.  Ub-  a*dnb.i. 
xol.  4.  n.  3i«  .    ,  .      '  . 
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fo  muck  Wit  as  a  Child  of  Ten  or  Ekvexi  Years^old,  who 

is  therefore  inteftabky  (as  the  Text  witneffetb,)  na|aaely>  fof 

Want  of  Judgment  ^.  *I  do  read,  that  if  piie  have  fo  much  l^^^' i^^^  f'  ?[*' 

Underfianding  as  he  can  pneafure  a  Yard  of  Cloth,  or  right-'  ^0^  ^  pcrniifl?"teft^ 

ly  name  the  Days  in  the  W^ek,  or  beget  a  Child,  Son,  or  fac. 

Baoghter,  he  fti4ll  not  be  Accounted  an  Idiot  or  natural  Fool 

by  thfcLaws  of  the'  Realm  r.  ^  Which  Cbnclafioii,  if ^it  be  ^f^-^J  'f.^^'  ^"^• 

.'       ^  •  1    /♦  •err  n  •     i«   •   i  i."    -n  /</»«/.  Stamfordde  prae- 

true,  to  avoid  lomc  Effects  preiudicial  to  the  Party  »;  yet  rogativ.   Regis  c.  9. 
neverthelelTi  unlcfe  he  have  fome  more  Uud^rfianding,  namely "  viz  Nc  fit  fub  cuf- 
to  conceive  what  is  the  Nature  ot  a  TeAament  or  Laft  Will,  ^^  '^^'  ^' 
being  well  informed  thei-cof,  and  the  Hatter  plainly  deliv- 
ered, I  do  not  hold  him,  being  dcftitute  of  fuch  Undcrftand- 
ing,  fit  to  make  %  Will  t,  although  |)e  coplrf  meafurc  a  Yard  •  Supra  ead*  pait.  5. 
of  Qoth,  or  rightly  name  the  Days  in  the  Week,  or  beget  ^^^^  J^"/'' fi.*"  ^V" 
a  Child.    For  the  Making  of  a  Will  is  an  AA  requiring  at  D*Cojte  Ub!  6?  iiTcaS 

£  eater  Meafufe  of  Underftandipg,  than  to  be  able  to  pci'- a*/-? Ac  Marques  de 
na  a0y  of  thefe  AAions,  knd  efpec^llv  tHe  laiit  of  the  fj;;^*^'^  j^  ^^ 
Three  «^  being  ah  A<Sl  pr6ceedihg  rather  from  Inftinft  of  tcftamiint.  d^  tcfta.  ff. 
Nature,  than  from  Capacity  of  Rejatfon,  and-  whiqh  Brute  l.  z.  qui  teftamentum 
?eafe,  not  capable  of  Rtafon;  can  perform  efeajiaUy^: '•  [^^  ^-   ^^' 

»    Gommune    autem 
animantium  om^tuta  eft  cQnjuzLdlionifi  appetttuf,  &c.    Cic.  lib,  i^OthcJ 

But  (5)  -yrhat  if  an  fdiot  or  natural  Fool  fliould  make  bis 
Tcftamcnt  ifo  Vdl  and  wifely,-(in  Appearance)  that  the  lame 
Bay  fccm  rather  to  be  made  by  a  reafonablc  J^an, '  than  by 
one  Void  of  Difcretion:?*  Whether  is  this  Tcftamcnt  good  in 
Law,  or  no  ?  Some  ha"ver\)een  of  Gpinion^  thiat  fuch  a  Tef- 
tament  is  good  and  available  in  X'ky^  r;  b^caufe  God  doth  r  lu  fuifle  decifum  in 
fomctimcy  f o  illntttiMte  the  Minds  of  the  foolifh,  that  for  «««»*»  Romano  com^ 
that  prcfcnt,  thtfy  are^  hot  much  inferior  to  the  Wife  ^. '  And  ^rff  cum  aiS 
(6)  to  this  Purpofe  divers  ci-ediblc  Writers  do' remember  a  in  c.  ad  noftram.  de 
merry  Accident,  wliich  (rf  fhey  fay  trtfly)  was  no  Fjible,  but  ^^^SJ^^-  ?*'•  , 
an  undoubted  Faa  a:  And  this  i^  it.  ^    j^r^lf  *"  ^  "•  *^ '^^ 

*  Je.  And.  Panor.Bar-* 
bi.  le  alH  IB  d  c.  ad  noftram.  Itierv.  franc,  in  £■  fnrtoli  de  reg.  jnr.  C  Bocf.  decif.  2^  n,' SB.  Man- 
tle. deconJeftJ  alt.  voL  h  %•  tit  ^^  tv^  8.  Corfet.  Sia^^  verb.  Tftftamehtumr 

**  At  Taris  one  Morning  a  huiigry  poor  Men,  beg^ng  his 
"  Alms  from  I)oor  to  Boor,  did  at  the  laA  cf^)}^  very  good 
^^  Chear  irt  a  Cook's  Hpufe,  whereat  hia  Mouth  began  to 
^'  vater ;  and  the  Spixr  of  his  i^tomach  ptickihg  him  for^ 
^  ^atdsi,  he  m^de  as  miich  Haft'e  towards  the  Hace  as  his 
^  feeble  Feet' would  giVe'him  teaye':  Where  he  was  no 
"  fooner  come,  but  the  pkafant  Smell  of  the  Bleat  and 
*'  [t  8 1]  Sauc«  did  catch  fuch  h^ld  ©i"  tJie  pp w  Mian's  Nofe,  [  i  8l  ] 
'*  that  (as  if  he  had  been  holden  with  ft  Pair  of  Pinfers)  he 
'*  had  no  poller  ^b.pafs  from  thence,  untSl  he  had  (to  ftay 
"  the  Fury  of  bis  raging  Appetite)  eateiita  Piede  of  Bread 
"  which  he  had  of  Ghaarity  gotten  in  another  Plact.  In  the 
**  Eating  whereof  Ms  Scufe  was  fo  delighted  w*ith  the  frcfh 
"  SfncU  of  the  Cook's  Meat^  that  tho'  ht  did  not  lay  his 
"  Lips  to  any  Morfel  thereof,  yet  in  thf  End'  his  Stomach 

"  \tas 


Who  may  make  a  Tefiammfj  or  not.        Part  IT. 

**  was  fo  well  fatisfied  with  theSmell  thereof,  that  he  plainly 

*^  acknowledged  to  have  gotten  as  good  a  Break faft,  as  if 

«  he  had  there  eaten  his  Belly  full  of  the  bcft  Chear.  Which 

*'  when  the  Cook  had  heard,  (being  an  egregious  Wrangler) 

"  he  in  hafte  fleps  forth  to  the  poor  Fellow,  liys  hold  on 

"  him,  and  in  a  choleric  Mood  bids  him  pay  for  his  Break- 

"  faft  ?  The  honeft  poor  Man,  amazed  at  this  ftrange  De- 

"  mand,  could  not  tell  what, to  fay:  But  the  Cook  was  fo 

*^  much  the  more  earneft,  by  how  much  he  perceived  the 

"  good  Man  to  be  abafhed  at  his  Boldnefs ;  and  did  fo  cun- 

^*  nin^ly  cloak  the  Matter,  that  in  the  End  the  poor  Man 

"  was  contented  to  refer  the  Deciding  of  the  Controverfy  to 

**  whatfoever  Perfon  fliould  next  pafs  by  that  Way,  and 

V  abide  his  Judgment.     Which  Thing  was  no  fooncj  coh- 

*^  eluded,  but  by  and  by  cometh  to  the  Place  a  very  natural 

"  Fool',  and  fuch  a  notorious  Idiot  as  in  ail  Paris  his  like 

/'  w^s  not  to  be  found.    All  the  better  for  me,  thought  the 

^'  Cook ;  for  more  he  doubted  the  Sentence  of  a  wife  Man 

'*  than  of  a  Fool.     Well,  Sir,  to  this  aforefaid  Judge  they 

*^  rchearfed  the  whole   Fad ;  the  Cook  complaining,  and 

"  the  other  patiently  confefTmg  as  before.  A  great  Multitude 

*.*  of  People  were  gathered  about  them,  no  Icfs  defirous  to 

'*  know  what  would  follow,  than  wondering  at  that  which 

had  gone  before..    To  conclude,  this  Natural  perceiving 

what  Moxiey  the  Copk  ex^ftcd,  caufed  the  poor  Man  to 

put  fo  much  Money  betwixt  T^o  Bafons,  and  to  fliakc  it 

*.^  up  and  dgwn  in  the  Cook's  He^ripg :  Which  done,  he  did 

'*  award,  that  as  the  poor  Man  was  fetisfied  with  the  Smell 

^*  of  the  Cook's  Meat,  fo  ^he  Copk  inouM  be  recompenfed 

^  with  the  Noife  of  the  poor  Man's  Money.     Which  Judg- 

"  ment  was  fo  commenced,  that  whofo  heard  the  fame, 

thought,  if  Cato  or  Solomon  had  been  there  to  decide  the 

Controverfy,  they  could  not  have  given  a  more  indifferent 

f'  or  juft  Sentence. 

*  And.  Barba.  in  d.  c.      The  Ijke  j(7) Cafe  is  reported  to  have  happened  zxBononia  ^^ 

ti"ex[^  r        " ''  There  ii  certain  covetous  Man  loft  his  Purfe,  with  Twcn- 

' "  ty-one  Ducats  in  it  \  whicl;  "when  he  could  not  recover 
f^  with  diligent  Search,  he  was  like  a  Mad-man,  and  ready 
**  to  have  hanged  himfclf  with  Sorrow.  Another  honeft 
**  Man  having  found  fuch  a  Purfe,  moved  with  CompaflSon, 
^'  came  aijd  delivered  the  fame  to  this  covetous  Perfon  \  who 
"  never  thanking  theBringer,  fcllforth  with  to  telling  of  the 
*^  Money,  and  finding  bpt  Twenty  Ducats  therein,  with 
^'  great  'Greodinefs  he  exafted  the  odd  Ducat :  Which,  be- 
*'  caufe  the  Finder  denied,  he  is  brought  before  the  Magif- 
"  trate,  a  Man  of  viery  great  Wealth,  but  of  very  little  Wij. 
^^  (But  fuch  Magiftrates  are  many  Times  elefted,  where  the 
^•'  Matter  lieth  in  the  Mouths  of  the  Multitude^)  The  one 
•^  Party  fweareth,  that  there  were  Twenty-one  Ducats  in  the 
"  Purfe  wjiich  he  loft.  The  other  Party  fweareth,  that 
*'  there  were  but  Twenty  Ducats  in  the  Purfe  which  he 
r'  found.     The  Magiftrale,  although  a  Fool,  giveth  no  feol- 

"  ilh 
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"  ifh  Sentence  :  For  he  pronounced,  that  the  Purfe  which 

"  was  found,  was  not  that  [f  82]  Purfe  which  was  loft;  and     r     t  82     T    . 

"  therefore  condemned  the  covetous  Perfon  to  reft  ore  the 

"  Twenty  Ducats  to  the  other  Party." . 

By  thefe  Reafons  and  Examples  therefore  it  may  be  rea- 
fonably  inferred,  that  if  a  Fool  do  make  a  wife  and  xeafon- 
able  Teftamem,  the  fame  ought  to  be  allowed  as  lawful^ 

Neverthelefs  this  is  thc^  truer  Opinion,  that  fuch  a  Tefta- 
mcnt  is  not  good  in  Law  c.     The  Reafon  is,  becaufe  a  Tef-  •  Jaf/&  Dec.  in  L. 
lament  is  an  Aft  to  be  performed  with  Difcretion  and  Judg-  Jj^*  c,qnitdU.fac. 
mcnt  <J.     But  (?)  a  natural  Fool,  by  the  general  Prefumption  ?supra  prim.  part.  §. 
of  Law,  doth  not  underfts^nd  what  he  fpeaketh,  though  he  3-  verb.  Senten. 
feem  to  fpeak  reafonably  «  ;  no  more  than  did  Balaam's  Afs  ^,  *  Dec  in  d.  L.  furio- 
when  he  reafoned  with  his  Mafter ;  or  doth  a  Parrot,  l^eak-  JXlimX*  ^''^'^^' 
ing to  the  Paffengers s.    And  though  God  do  fometimes  fo  «Kuni. c.  2«.  verf. aS. 
illuminate  the  Minds  of  very  natural  Fools  and  Idiotsy  that  «  P«t.  c.  2.  veific  16. 
they  do  well  perceive  and  underftand  what  they  fpcak;  yet '„Sff„»^-$Jf;f,^J^|: 
becaufe  this  Thing  happeneth  but  very  fcldom,  the  Law'de  reg.jur.  a.  a« 
doth  not  prefume  the  fame  by  Occafion  of  Words  only  ^.  J  ^^'  '^^  ^'  ^  furiofi. 
And  therefore,  unlefs  farther  Proof  be  made  thereof  by  f^g^^^^;/^.  ^n'JJ^^ 
other  Circumftances,  the  Law  doth  not  approve  fuch  Tcfta-  conjea.  uit.  Vol.  l.  a. 
Ments.  c  5.  n-ix. 

Indeed  (9)  if  it  may  appear  by  fufEcient  Conjeflures,  that 
they  had  the  Ufe  of  Reafon  or  Underftanding  at  fuch  Time 
as  they  did  make  their  Teftamcnts,  then  doth  the  former 
Opinion  uke  Place,  that  fuchTeftaments  are  good  in  Law ».  i  Dec.  in  de  L.    in 

negotjUt  &  in  Hiero. 
?ranc.  in  d.  L.  ftttiofi,  dcrcg.  jur.  ff.  Mantic  dc  conjeft.  ult.  vol.  lib.  a.  c  15.  Hyppol.  A  Marfil.  Sing. 
3&N  in  fin. 

A  Teftator  at  the  Making  of  his  Will  ought  to  be  of  a 
Memory,  not  only  to  anfwer  to  ordinary  and  familiar  C(uef- 
tions,  but  alfo  to  have  a  difpofing  Memory,  fo  as  to  be  able 
to  make  a  Difpofition  of  his  Lands  with  Reafon  and  Under* 
Handing ;  and  that  is  fuch  a  Memory  which  the  Law  calls 
Sana  Metnoria>  T.  31  Eliz*  B,  i?.  Co.  lib,  6-  fol*  23.  the 
Marquefs  of  Winchefter*^  Cafe, 

§.  V,  Of  old  Men,     Dom,  10.  par.  5. 

1.  Age  alone  doth  never  deprive  a  Man  of  the  Power  of  mak" 
ing  a  Tejlamefii. 

2.  He  that  by  extreme  old  Age  is  iecome  a  Child  in  his  Under ^ 
fiandingy  cannot  make  a  Teflament. 

3.  He  that  hath  hjl  his  Memory  cannot  make  a  Tejlament. 

1 

THO'  (i)  old  Age  alone  doth  not  deprive  a  Man  of  the 
Power  of  making  a  Teftamem^:    (For  a  Man  may  k  i^  fenium.  c/qui 
freely  make  hlsTeftamcnt  how  old  foever  he  be;  for  it  i^  not  tefta.  fac.  poff. 
the  Integrityof  the  Body,  but  of  the  Mind,  that  is  requi- 
fitc  in  Teftamcnts  1 :)  Yet  (2)  if  a  Man  in  bis  old  Age.  do  *  d.  L.  Seniwn. 
become  a  very  Child  again  in  his  Underftanding  ™,  (which  "*  Simo  dc  PratU  de 
Thing  doth  happen  to  divers  Pcrfons,  being  as  it  were  worn  \»*t«r-  ^}'  ^o^*  ^-  *• 

away  ^ 
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t^vay  with  extreme  Age,  and  deprived  not  only  of  the  Ufc 
of  ReafoB,  but  of  Senfe  alfo^  fucb  a  l^erfon  can  no  more 

•  Ibidem.  jg^\^  a  Teftament  than  a  Child  ^. 

r     I  83     ]         It  S5]  So  it  IS,  (3)  if  a  Man,  ei  then  by  Reafon  of  Age, 

or  fome  other  Infirmity,  become  fo  forgetful,  that  he  hath 

•  L.  fin.  c.  de  hared.  forgotten  his  own  Name  ^i  (Which  Thing  hath  alfo  hap- 
^^^  «^  pened  to  divers  wife  and  learned  Men :)  Becaufe  for  any  A«S, 

which  is  to  be  performed  with  Difcretioft,  he  is  no  more  fit 
»  Said,  in  d.  J!-  fin.  than  a  Fool  or  an  Idiot  P,  of  whom  we  have  fpoken  already- 
^\X  tft.^^'L'^^l  ^^^  ^^^  Infirmities  of  old  Age,  which  do  not  take  away 
a  Do«.  aa.  pur. V      ^  Ufc  of  Reafon,  do  not  hinder  thofe  who  are  in  that 

Condition  to  make  a  Wuh 

§.  VI.  Of  him  that  is  drunk. 

I.  Whether  he  that  is  drunk  may  make  a  Tejlameni* 


H 


E  (i)  that  is  overcome  with  Drink,  during  the  Time  of 
his  Drunkennefs,  is  compared  to  a  Mad-man;  and 
therefore  if  he  make  his  Teftament  at  that  Time,  it  is  void 
1  v^lqui.  d(B  fttoccf.  in  Law  <1.  Which  is  to  be  underftood,  when  he  is  fo  exccfs- 
qu"!  "^  ni  *8.  ^%^o  ^^^^X  drunk,  that  he  is  utterly  deprived  of  the  Ufc  of  Reafon 
dc  Practis  de  inttr.  ult.  and  Underlknding.  Otherwife,  if  his  Underftanding  be  ob- 
voUib.a.dub.1.  folucfcured,  and  his  Memory  troubled,  yet  he  may  make  his 

^ii  "cm  vafq.  &  Simo  Teftament  ■*^.  ^  . 

de  Pi«tis  ttbi  fupr«.         To  this  wc  «'xll  add  the  Words  of  Dr.  Godolphin : 

Such  as  are  drunk,  during  the  Time  of  being  drunk,  can 
make  no  Teftament  that  fhall  be  good  in  Law ;  yet  this  is 
,only,  when  he  is  fo  exceflBve  drunk,  that  he  is  altogether 
deprived  for  the  Time  of  the  Ufe  of  Reafon  and  Under- 
ftanding, being  according  to  the  Flaggon  Phrafe,  as  it  wcre> 
Dead  druaik ;  for  if  he  be  but  fo  drunk,  that  his  Under- 
ftanding is  but  fomewhat  clouded  and  obfcured,  and  his  Me- 
mory troubled,  he  may  in  that  Cafe  make  his  Teftament,  and 
it  may  be  good  in  Law*  He  therefore  that  is  but  exhilarated 
with  Liquor,  and  thereby  doth  but  fomewhat  deviate  from 
the  Rule  of  right  Reafon,  is  not  the  Perfon  M'hom  the  Law 
Tenders  at  that  Time  inteftabfe ;  but  he  who  by  a  continual 
Cuftom  of  Toping,  or  by  fuch  an  Exce&,of  Drunkennefs 
b^th  fo  exiled  his  Intelle^^s,  that  be  hath,  as  it  were,  totally 
loft  the  rational,  and  referved  nothing  to  himfelf  but  the 
aaimal*     Orphan's  Legacy y  fart  x.  c.  8.  yi  5.  f.  z6* 

§•  Vn.  Of  SUres  and  ViUains. 

I.  Of  all  Men  the  Slave  is  ht  greaiejt  SuhjeSion. 
^  JU  l¥hat  is  a  Slave. 

5.  A  Slente  hath  neither  tands  nor  Goods,  for  hoiK  en  his 

4*  Whether  ¥he  thiUrm  of  Bond-Far ents  hefuhjeS  to  Servt- 

tudem 
p  By  the  Civil  Law  tfie  Child  is  free,  if  the  Mother  befreh 

tiotwithftanding  the  Bondage  of  the  Father* 
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6.  By  the  Laws  af  this  Realm  the  Child  is  free^horn  whop 
Father  i^free^  though  the  Mother  he  a  Bond-woman^ 

7.  No  Bajiard  is  born  a  Slate,  though  the  Father  he  a  Bond^' 
man* 

8.  A  Bor*d^man  cannot  make  a  Tejl'ament. 

9«  Of  the  Difference  hetwixt  a  Bond'Jlave  and  a  Villain. 

10*  A  Villain  like  unto  him  which  is  called  in  the  Civil  Law 

Afcrtptitias  Gleb3p. 
II.  Whether  a  Villain  may  make  a  Teftament. 
[I  84]  12.  The  Lord  may  take  from  his  Villain  whatfoever  he      [     t  34     ]1 

hathy  Life  excepted. 

13.  The  Teflament  of  the  Villain  is  not  voidj  lut  voidable. 

14.  Sometimes  the  Lord  cannot  make  void  the  Tejlament  af 
his  Villain. 

15.  The  Prince  may  at  any  Time  make  void  the  Alienation  or 
Gift  of  his  Villainy  and  confequently  his  Tejlament. 

l6-  What  Manner  of  Villains  he  here  meant  ^ 

ij^  A  Villain  Executor  may  make  a  lejlament.  /  •-         ■  •  ; 

\^.  A    Villain  Executor  may  maintain  an  Aflion  again/i  his    ^ 

Lord. 
19.  The  Reafon  of  the  former  Concltt/ion*  • 

OF  all  (i)  Men  which  are  tlcftltute  of  Liberty,  the Slarc 
is  in  the  greateft  Subje6lion  :  For  he  is  {%)  thatTcrfon 
who  IS  in  Bondage  to  another,  even  againft  Nature  s.    N^i-  f  ScrtlviM.  inftit  ^e 
ther  (3)  hath  he  any  Thing  of  bis  own,  but  whatfoever  he  ^d^^t^^^i^neTerviw!* 
pofiefleth  is  his  Lord's  *.    Not  only  Lands,  Goods  and  Chat-  non  a  -fcrviendo,  fed 
tels,  and  generally  whatfoever  he  getteth,  either  by  his  owii  *  ^'=J'*'^*^°»  J'**P^^^ 
Induftry,  or  by  the  Gift  of  others,  or  by  any  other  Means  »  :  Stndi',7unta<iSmint8. 
But  (4)  even  his  Children  alfo  are  infe6ted  with  the  Le-  Nam  cum  antiquitua 
profy  of  thdr  Father's  Bondage  *,                                           muiiifeviiffMitincap. 

prohibitum  id  fiiiticon- 
ftitutomq ;  at  potius  venderentur  quam  occiderentur.  £t  iride  a  fervaftdo  noinen  mutuarunt  fervi.  ^. 
fervi  aatem.  Inilit.  de  jur^  perfonarum*  *  §•  ia  poteflate*  Inftit.  de  Ills  qui  ful  vel  alie-  jur.  "  %. 
keram.  f nilit.  per  quas  penonas.  *  BraAon  de  legib.  &  cokfu.  Angl.  lib.,  i.  c»  6.  Priacipal 

Groandt,  foi«  44. 

•      t 

And  although  by  (5)  the  C  ivil  Law,  the  Wife  being  a  Free- 
womajo,  the  Children  are  likewife  free,  Sluia  partus  fequitur 
venirem  Y  ;  infomuch  that  if  the  Mother  bfe  free  cither  at  the  ^.S«  Scd  etfr  Iriftit.  de 
Conception  or  at  the  Birth  of  the  Child,  by  the  fame  Law  ^««*^^«-    ' 
that  Child  (hall  be  free,  notwithOanding  the  Bondage  of  the       '«     « 
Father  *  ;  yet  (6)  it  is  otherwife  by  the  Laws  of  the  Realm,  ■  Eod.  f .  fed  etfi*    • 
for  the  Child  doth  follow  the  State  and  Condition  of  the 
Father ;  And  therefore  in  England  the  Father  being  a  Bond^  ^ 

man,  the  Child  fhall  be  in  Bondage,  without  Diftin6iion, 
whether  the  Mother  be  bond  or  free  » ;  fo  that  the  Child  is  •  Bradoti  de  leg.  te 
begotten  or  born  in  lawful  Matrimony:    But  {7)  a  Baftard  ?,?^:^°^*^it^*w. 
ihallnot  be  bound,  though  the  Father  were  a  Bond-flave  %  Principal  Ground««fol« 
bcca;ife  the  Law  doth  not  acknowledge  any.  Father  in  this  44- 
Cafe:  For  by  the  Law  a  BaAard  is  fometimes  called^iituf 
mdliusy  the  Son  of  no- Man;  {oiattimts  filius  vulgiy  the  Son 
of  every  Maac.    But  howfoevcr  th«  Civil  Law  ami  the  ^^^^^.P^JSk^ffi     * 

Vol.    L  O  Laws  &  omnia.  Cvi  pater ell 

*  .      .  populiut  non    habet 

Ipfe  XfAfetm.  Gloff  in^-  pen.  Inftit.  de  noptiia. 
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Xaws  of  this  Realm  differ  in  this,  whether  the  Bondage  of 
the  Father  or  of  the  Mother  do  make  the  Child  bound: 
Yet  in  (8)  this  they  do  agree,  that  a  Bond-man  cannot  make 
**  L.  Lib.  dc  petic.  h«-  ^  Ttilament  d. 

yed*  L*  lervus.  Comnt.  ' 

•ic  fuccttr.  C.  Vafq.  de 

:  JccdT.  progrelT.  lib-  !•  $•  j*  ^^  multfs  ampl.  hanc  propofifloncm.  oraau 

A  Villain  (9)  howfoever  he  may  feem  like  imto  a  Slave^ 
yet  his  Bondage  is  not  fo  great :  For  \vhatfo£vcr  a  Bond- 
ftave  gett<[^t}iy  it  is  bis  Lord's,  though  ignoilnt  and  un^vril- 

•  J.  Item,  nobis.  Inft.  ling  « ;  not  only  in  refpcft  of  Property,  but  alfo  in  refpecl 
Per  quas  pcrfonas.  ^f  PoffefioR,  For  wrhatfoeVer  a  Bond-flave  doth  poiTefs,  he 
'  £od.  %.  xtemibi^noQ  doth  alfo  poflefs  it  for  his  Lord  '.  But  it  is  not  fo  with  a 
^^^*'  Villain;  For  the  Lord  hath  no  ^\i\t  to  the  Goods  of  his 

Villain  teforcSeifin  ;  nor  any  Title  to  his  Lands  before  En- 
try ;  Nor  aii^y  Title  to  any  Rent,  Reverfion,  Common,  or 
the  Advowfemcnt  of  a  Chureh  belonging  to  the  Villain,  but 
»  Perkin.  tit.  GAnt  ^7  Claim  g.     And  fo  the  [t  85]  Villaia  in  the  mean  Time 
lb'.  6.  Brook  Abfide'  bath  pcrfeft  Property  therein  ^-    And  therefore  (lo)  a  Vil- 
6^"irb°*^^'  J5oft.5:  iajn  J3  ajQj^j  j-jI-c  ^;nto  him  which  in  the  Civil  Law  is  called 
"^r-  *  1  0^1^*  1      Afcriptitius  Glebpt »,  (that  is  to  fay,  oae  that  is  afcribed  or 
L         ^5      I      affigned  to  a  Ground  or  Faim,  for  the  perpetual  Tilling  or 

•  b^^'  ^  **■  Mamiring  thcieof  K)  than  to  a  Slare- 

*  AfcriptitiosGlebs,  id 

cH  adftrrrptuA  p»«dio«  Spiei;.  Lexicon*  ^  Quemadmoduirt  enim  Afcrlpfkius  vere  fcrms  non  eftk 

fed  fervili  tantum  macula  afpcrfus-  Bald,  hi  t.  aim  precunu  C<  de  I-  caufa ;  &  ficut  qui  afciibitur 
glcbs,  feu  prcdio  perpetuo  coldndo;  litinqoam  inde  recedcre  debet :  .vd  fi  aufugiat*  nd  antiquos  ft" 
nate«  nempe  ubi  natu»eft>  redire  compel litar,  L.  omnes  dc  Af^ricul.  ceniiN  1.  !!•  C-  Eedem  piorfus 
inoio  iili  quos  yilleitu  appelUt  vul^us.  licet  non  funt  proprie  fervi;  perpetase  tameti  prsedii  culture 
liftringuQtur/  nunauam  inde  recefTari  invito  vel  ignorante  doniiao.  Q^iod  fi  aufiigiuilt,  concedituT 
itatiin  Brcvc,  <i^oa  dicitar  de  N^tivo  habeftida*    litz.  Nat'.  Bre. 

If  you  will  (11)  underilaird  whether  a  Villain  may  make 

Ms  Teftament  or  not:  We  muft  (12)  Ntite,  that  whatfoever 

Villains  may  have  of  their  Own,  be  it  Lands  or  Goods,  the 

Lord  may  by  Entry  or  Seifing  tal:e  and  enjoy  the  fame  as  his 

^IJrook   Al>ri<?c.  tit.  Own  ^  ;  only  he  may  not  flay  or  maim  his  Villain  "»-    And 

oJliSoird^^u^^^^^^^^  therefore  (13)  if  the  Villain  make  any  DeviVe  of  Lands  or 

ton     tit.    viiienage.  Goods,  the  Lord  may  before  the  Probate  of  the  Will,  or 

TVr*/  »f  law,  verb.  Appreheftfioto  of  the  Gooci«  by  the  Executor,  enter  to  thofc 

"'^old  Tenures  tit.'^*'*^'^  ^"^^  ^^^^^^^^^*^  ^^^^^>  ^^  fome  Parcel  thcif  of  in  the 
Villen.  *     '  Name  of  thd  Whole,  and  by  that  Meatts  make  void  the  Gift 

■  Doft.  acStnd.  lib.  a-  or  Devife  of  the  Villain  ".  The  Will  is  alfo  void  though 
***3*        .   .   ..:     the  Lord  do  not  really  feife  any  Goods  of  his  Villain,  in 

xafe  he  did  claim  the  Villain  in  his  Life-time,  and  by  Words 
%  only  did  fcife  his^  Goods;^  for  then  the  Executor  fliall  not 

•  Brook  tit- vmen.  n.  have  them,  but  the  Lord  of  the  Villain  <>. 

^^  But  if  (14)  the  Will  be  proved  before  the  Ordinary,  and 

the  Executors  (by  Virtue  of  tlie  fame  Will  or  Devife)  enjoy 

Or  pofiels  the  fame  Lands  accordingly  ;  then  I  fuppofe  the 

^  Brook  c«dem  tit.  n.  ^^^^  ™*y  ^^^  cnfef  to  fuch  Lands  or  feife  thofe  Goods,  no 

75.  i>«a.  &  stiid.  lib!  Entry,  Seiiing  or  Claim  being  made  before  P.     For  if  a  Vil- 

:£.c.43.  AddeouodAf-  lain  purchafe  Lands,  and  alieneth  the  fanic  to  another,  bc- 

feS?Ji'/%p2Idi*h^^^^  ^^^c  ^'5  ^^^^ ^^^^»  ^^^^ *^«  ^^^^  o^»y  ^^^  ^^^^  afterwards, 

edi,feA.<»ilimpendiofe     "  ^^^ 

LLcdw.  iac.  ftattttuiSf  verb*  ATciiptltioruxa*  de  tefta.  ]Ib.  i.  provincial,  cocflitut.  Cant. 


••  / 
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but  it  fnall  be  impiitcd  to  his  own  Folly,  that  he  entered  not 

vhcnihc  Lands  wcr^  in  the  Villain*^  Ha^ds^i.     And  fo  it  is  '  Littleton  xit-Vilkn- 

of  other  Goods,  which  if  the  Villain.feli  or  gite  to  another  *^** 

before  the  Lord  do  feii'ethjan,  the  Sale  or  Gift  is  good,  and 

the  Lord  cannot  afterwards  have  the  fame  *■.  » Ibidem- 

Ncverthelefs  if  the  (15)  Prince  have  any  Villain  whkh   ,       , 
parcbafcth  Lands,  and  aiienoth  the  fame  before   the  Prince' 
do  enter ;  yet  may  the  Prince  at  any  Time  after  enter  uj>on 
tbe  Lands  to  whomfcever  the  faifee  do  come  «*     And  lijce-  •  utticton  uti^upr*. 
vifc  if  tlie  Prince's  Villain  fell  or  give  any  Goods,  yet  may 
the  Prince  at  any  Time  after  feife  ihofe  G>oods  in  whofe 
Hands  foever  they  do  remain  ^ ;  for  the  Prince  is  not  preju-  *  Ibidccflu 
diced  by  any  Comfo  of  Time*    And  therefore  I  do  coUeft, 
ti^iat  if  the  Prince's  Villain  (hould  by  Teftament  difpofe  ei- 
ther Lands  or  Goods,  the  Prince  (notv  ithftanding  the  Ap- 
jKobation  of  the  fame  Teftament,  and  Execution  thereof,) 
might  enter  to  the  Lands,  and  feife  the  Goods  fo  devifed  ojr 
difpofed,  in  whofc  Hands  foever  the  fame  were  ^.  ,  .  "       «.    j 

Hit-  vol-  de  quo  Olden. 
I'opic.  Lq^l.  loco  a  contra^* 

Note,  that  (r6)  what  I  have  here  fpoken  of  Villains,  is  ' 

not  to  be  underftood  of  fuch  Perfons  as  only  hold  Lands  in 
Villcnage,  being  themfelves  no  Bond-men,  but  free,  Tfor  di- 
vers Perfons  hold^  [f  86]  Tenure  in  Villenage,  ana  yet  be      f     t  86     1 
j)o  Villains  themfSyes  « ^)  but  of  fuch  as  both  bold  by  Vil-  « Brook, Littleton;0]d 
lenage  aqd  ar^  VilUi.ns  alfo.    For  thefe  are  they  ^ivhofc  Tjcf-  Tenures,  tit. ViUfiuii*. 
uments  or  L^ft  Wills  are  voidable,  faviug,  as  bcfjoi'c,  where 
the  Will  is  prqx'ed,  and  the  Executor  or  Legatary  pofletfed 
of  the  Things  devifed ;  And  faving  where  (17)  the  Villain 
is  Executor  to  another  Perfon ;  for  being  Executor  himfelf, 
be  may  appoint  another  Executor,  who  fliall  have  thofc 
Go^hIs  which  the  Villain  had  as  Executor,  and  not  the  Lord 
of  jhc  Villain  v.    For  if  the  (18  Villain  bimfelf  were  living,  '^  Brook  tit.  VJUco^jc^ 
th*'  Lord  could  not  take  from  him  fuch  Goods  as  he  hath  as  **•  ^3* 
Executor  to  another  Man ;  and  if  he  did,  his  Villain  might 
bring  an  A6lion  againft  him  for  the  fj^me,  and  recover  both 
the  Goods  and  Damages^.     Thft  (19)  Pvcafon  is,r  bccaufe^fi~<>^t «i«''^*li«tt»l^ 
that  which  the  Villain  hath  as  Executor,  he  hath  it  not  to^*     '  «      1. 

his  owji  Ufe  a ;  but  is  to  be  impioycd  in  the  Behalf  of  the  j^J]  de*teft«"  3.  pkk 
Tcftator,  as  to  the  Payment  of  his  Debts  and  Legacies,  and  vine  conftitut.  Cant- 
to  other  godly Ufes ;  A9  app^areth  more  at  large  in  theOffice  ^lfi'^]^^^f,yi'.^, 

of  an  Executor  h.  ,        .    .  ilj.V*^J-  $•  *»j*    ' 

As  to  the  Interdiction  of  Villains  to  make  a  Will,  it^  is 
Dot  in  Ufe  in  England,  becaufc  there  arc  no  fuch  Perfons 
which  are  in  Bondage  to  others  againft  Nature  ;  it  is  true, 
there  were  Two  Sorts  of  Villains  lormcrJy  in  this  Kingdom, 
(viz.)  a  Villain  in  f;rofsy  who  was  immediately  in  Bondage 
to  the  Vtrjnn  of  his  Lordy  and  his  Heirs,  and  the  other  was 
^  Villain  regardant  to  a  Manor ,  like  him  who  vcd^s  Gleb^  ad- 
fcriffitius  by  the  Roman  Law,  who  was  likewife  bound  to 
liis  Lord,  but  as  a  Member  annexed  to  fuch  a  Manor, 
vhercof  the  Lord  was  the  Proprietor ;  but  the  Tenure  in 

Ville^age 


Who  smy  tnah  d  Tejiamen$^  or  net,. '         Part  H. 

Villenace  ir  now'  aboliflied,  fo  that  there  is  not  ^ny  Thing 
in  this  Chapter  which  is  now  in  Ufe  amongil  us* 

§.  VIII.  Of  Captives  and  Prifoners, 

1.  A  Captive y  during  his  Caftivity,  cannot  make  a  Teftameni. 

2.  If  the  Captive  efcape^  whether  the  Tejlament  made  during 
his  Captivity  be  good. 

.  ^.  JVhat  if  ihe  Tejiament  were  made  before  he  were  captive  f 

4.  What  if  the  Tejlator  be  taken  captive  byfome  Firate,  Turk, 
Infidel,  or  Chrtjlian,  when  War  is  not  proclaimed  ? 

5.  Jvhether  he  may  make  a  Tefiament  who  is  condemned  toper* 
'fetual  Prifon* 

6-  What  if  the  Teflator  be  imprifonedfor  Debt  ? 


•  L.    ^inB    qni  apod  XJ^^^')  >^**  '^  ^^^^"^  ^*P^*'^1,^7   *^^  ^"^"J^J  during  his 

hoAes,  ff.  detefta.        JL  JL  Captivity  cannot  make  a  Teftament  « :  Inlomuch  that 

(2)  xf  afterwards  be  do  efcape>  yet  the  Teftament  made  while 

•  Ead-l*.  ejw.  he  was  with*  the  Enemy,  -is  void  d.    But  if  (3)  his  Teftament 

were  made  before  his  Captivity ;  then  after  his  £fcape>  the 

•  L.  ratio  ft.  de  cap-  Teftament  is  of  like  Force  a^s  if  he  had  not  been  captive  «, 
STif*  nn*^«  ^5fftt«*  Likewife  if  the  Teftament  Were  made  before  he  were  appre- 

com*    op.    *•    tenam.  11'         iirUo  i-*^  -i      rr»  n- 

q.  is-nbi  hanc  opinio*  hendcd,  and  the  Teftator  die  in  Captivity ;  yet  is  the  Tefta- 
nem  communiter  ap-  ment  allowed,  apd  the  Executor  by  Force  thereof  is  to  have 
probEtumoftcadit.        ^j^  j^j^  ^^^^^  j^^^.^  ^j^j^;^  ^j^j^  g^^j^^^  o^England,  as  if  he 

'  L.  Uje  Cornelia*  ff.  had  died  the  Day  before  his  Captivity  ^.  Likewife  (4)  if  any 
dc  tefta.  Pcrfpn  be  taken  1^  captiye  by  any  Pirate,  Turk,  Infidel,  or 

Chriftian,  where  War  is  not  proclaimed  ;  he  that  is  fo  taken 
jemaineth  ftill  ^  Free-man :  And  therefore  if  be  make  hi§ 
[  t  87  ]  Teftament  while  he  is  fo  detained,  the  [f  87]  Teftament  i^. 
*L.  qui  a  latronibus.  good  apd  lawful  S.  If  the  (5)  Lay-man  b«  condemned  to 
jr.  dc  tefti.  ,  ,  perpetual  Prifon  for  fome  Offence,  it  feemetb  that  he  cannot 
teftam.extlGraflTThe-  make  a  Teftament  **.  But  if  (6)  any  Pcrfon  be  imprifoncd 
faiu,  com.  op.  %*  tef-  for  Debt,  fuch  Ipiprifonment  being  ordained  for  Safety,  not 
«n"„'5.^;*n„w!™u  for  Punifhment,  he  is  not  thereby  difabled  to  make  his  Tef- 

opiniom.  quamtumvis  .^,',  »<-»*«       *        •  •         •'        •,  • 

comaiuQi,iionacquier-  tamcnt  > ;  laving  that  the  Teftament  is  not  good,  when  it  is 
cit  ciar.  j.  teftam.  q.  made  in  his  Favour  at  whofe  Suit  the  Teftato^  is  imprifonedj 

?Bald.  in  L.  I.  C  fi  ^^  ^^^^^^  ^^  ^^^O"  ^^^  ^^^^  ^-  ' 

quia  alk|teftari.pit>hxb« 

n*  5.  ^  I/.  <^  oMrcerem.  ff.  qnpd  me  cauf.  Mantle*  de  conjeA-  ol^  vol.  lib*  %•  tit.  7*  n*  $• 

§.  IX.  Of  a  Woman  covert. 

J .  A  married  Woman  cannot  make  her  Tefiament  of  Xands* 

1.  Efpecially  not  to  her  Hujbandy  and  wherefore. 

3.  What  iffhe  be.  not  conftraineJ,  but  doth  devife  the  fornix 

•  freely  of  her  own  Accord  f      , 

i^.   What  if  the  Tefiament  be  made  before  Marriage  ? 

5.  What  if  ihe  Tefiament  being  made  during  Marriage yfht 

over-live  her  Hujhand  ? 
6*  Certain  Cafes  wherein  the  Devife  of  Lands  is  good,  not* 

withflanding  the  Coverture  of  the  Teflatrix, 
7.  A  fVife  cannot  make  her  Tefiament  of  Goods ,  without  her 

"Hujbants  Licence  or  Confcnt, 

8.  The 


« 

Partll.  Who  may  make  d  l^eji omenta  or  mf^ 

8.  The  Reafon  wherefore  the  Wife  cannot  make  her  Tejlament' 
of  Goods  J  without  her  Hufband^s  Licence  or  Conftnt, 

9.  Whether  it  be  necejfary  tnat  this  Licence  or  Conjent  fliculd 
go  before  the  Making  of  the  JVill,  or  concur.  Or  nmyfollaw* 

10.  Whether  and  xohen  the  Hufband  may  revoke  the  jLicence 


given 


to  his  Wile. 


11.  Certain  Cafes  wherein  the  Wife  niay  make  her  Tejlament 
without  the  ITU/band's  Confent- 

1 2.  Whether  an  Emfrefs  or  a  ^ueen  may  make  a  Teftament 
without  the  Confent  of  the  Em-peror  or  King. 

13.  Of  th(it  which  is  due  to  the  Wifey  whereof  the  Hujbani 
was  never  'pfffftffed^  Jhe  may  make  her  Ttflament  without 
his  Cbnfent. 

14-  ii  Woman  cofieraified  in  Matrimony^  if  the  Marriage  be 

not  folemnized,  may  make  her  Teflament. 
15*  A  Wife  being  Executrix ^  may  make  an  Executor  to  the 

former  Tefialcr,  without  her  Hufbanis  Confewt. 

16.  The  Reafon  of  the  former  Pofition. 

17.  Whether  a  Wife  being  Executrix  may  make  her  Hujbani 
Executor  in  her  Place,  / 

18.  ^  Wife  Executrix  may  not  give  away  the  Teftator^s  Goods 
by  her  Will. 

l^.  A  Wife  both  Executrix  and  Legatary  cannot  makeet  Tefta- 
ment of  that  which  Jhe  did  acceft^  not  as  Executrix^  but  as 
Legatary.        * 

40.  The  Reafon  wherefore  an  Executfir  cannot  diffofe  the  Tefr 
tator^s  Goods  by  Legacies. 

%l.  The  Reafon  wherefore  a  Wife  Executrix  and  Legatary 
may  not  make  her  Tejlament  of  that  which  Jhe  did  acceft  as 
Legatary. 

\  88]  2Z.  Whether  Jhall  the  Wife^  which  is  both  Executrix 
and  Legatary y  be  deemed  to  have,  accepted  of  the  Tefiator*s 
Goods  as  Executrix  or  Legatary. 

7,3.  Whether  the  Wife  being  licenfed  to  make  her  Tejlament, 
may  make  any  more  Wills  than  one. 


C    t88    3 


A  Married  (i)  Woman,  by  the  Laws  and  Statutea  of  this 
Realm,  cannot  make  her  Teftament  of  Manors,  Lands, 
Tenements  or  Hereditaments  U   And  firft,  fhe  (z)  cannot  de-  1  stat.  R.  8.  in.  34.  r«. 
Tife  the  fame  to  her  Halband  «>.    The  Equity  of  which  Pro-  5-  31-  B.  $.  devife  ra- 
hibition  (If  I  may  infert  the  Reafon  and  Confideration  of  the  JJk^emWicifcS 
Civil  Law,)  is  not  obfcure.     For  if  this  Gap  were  left  open,  4.  fo. 
few  Children  ftiould  fucceed  in  the  Mother's  Inheritance  n.  "B«>ok  Abridg.  tit. 
Bat  by  how  much  the   Hufcand  were  more  cruel,  and  the  Vif\\  "f 3  *fff*d€  do- 
Wife  more  timSvous :  he  crafty,  fhe  ciedulous ;  by  fo  much  nac.  inter  vlr..&  tuu 
the  more  were  the  lawful  Heir  in  Danger  to  be  difhcrited, 
add  the  cruel  and  deceitful  Hulband  in  hope  lo  h€  unworthily 
iariched  and  advanced.    Wherefore  if  the  Wife  fhould  de-   • 
tife  any  of  her  Manors,  Lands,  Tenements  or  IJeredita- 
ments,  or  any  Part  thereof,  to  her  Huiband ;  this  Devife 
were  void  ;  becaufe  the  fame  is  prefumed  to  have  been  made 
hj  Confiraint  of  ^he  Huiband,  or  other  fmifier  Means  o. 

Secondly^, 


Broc(k  ubi  fupra* 


Who  may  make  a  Tejiament^  or  iwU        .  Part  H. 

Secondly,  though  (3)  it  did  appciar  by  due  Proof,  that  the 

-Hqlbaud  did  not-conllrain  his  Wife  thereunto  ;  but  that  flic 

of  her  own  Accord  did  make  iany  fuch  Pevife,  either  to. her 

Halband,-  or  to  any  other  Pcifori  by  his  Confcnt :  Yet  is  not 

L'<uiu[r^huus""^*tf  ^^^^  Devifc  good  r,  as  well  becaufe  the  Words  of  the  Statute 

jurifptritis  "non  'vuU  ^^^  general,  (and  where  the  Law  doth  not  diftinguifh,  there 

paribus,  quos  ipfe  .ve-  may  not  wetliftinguilTi  *J,)  as  for  divers  other  Reafons  g'roun- 

nL.pTedi"ff  on  the  Common  Laws  of  this  Realm.     Thirdly,  (4) 

•  lie  inrcm.aaioii.        though  the  Teflament  be  made  befoi-e  the  Marriage,  yet  flie 

being  inteftable.  at  the  Time  of  her  Death,  by^pafon  her 

"  ne- 

tor 

ing 

thereof,  when  tlie  Teftament  receiveth  its  Effence  or  Being  i 

but  alfo  at  the  Time  of  the  Teftator's  Death,  when  the  Tef- 

•  d.  $.  alio.  &  f .  non  t^meiit  receiveth  his  Strength  and  Confirmation  '.  Foufthly, 
tamen*  infUtit,  quib-  though  (5)  the  Wife  do  over-live  the  Hulband,  yet  the  Tcf- 
J.  cxiSi/k'dc  "bom  ^^™«n^  ^^^^  AMT'mg  the  Maniajgc  is  not  good  t.  The  Reafon 
polC  Scundum  tab!  15  yielded  before,  becaufe  flie  wa,s  inteftable  at  the  Time  of 
^aT^  *i  I'  lu  h^"  ^^^  ^*^^  inakingu.  But  (6)  if  the  Teftament  being  made 
redTqual.  &c.^'  *"  during  the  Coverture,  Ihe  do  approve  and  confirm  the  fame 
« c  Non  firmatur.  de  after  the  Death  of  her  Hulband  ;  in  this  Cafe  the  Devife  is 
reg.jar.dL-i.  S-j-dc  good,  by  Reafon  of  her  new  Confent,  or  hew  Declaration 
«^Arg.  5.  prjeterca.  o^  her  Will  ^c.  What  if  the  Teftament  be  made  before  the 
inftit.  quib.  non  eft  Marriage,  and  fhc  over-live  her  Huiband  ?  Whether  in  this 
pcrmiff.tcfta.fac verb.  Cafe  IS  the  Teftament  good,  or  not?  By  the  Civil  Law 

ncc  ad  rem.  Plowd-  in  ,    .       ^  ^  ^  -r  ru    u    j  u  •    t  n  ^ 

caf.  inter  Brct'&  Rig-  It  IS  of  as  great  Forcc  as  if  the  had  not  been  married  at  allf : 
dAi,  foi.  344.  And  fo  I  am  inforined  that  is  by  the  Laws  of  this  Realm  *• 

'nWhlt^&r.  Til"''  °>'^<:1^  of  the  Devifc  of  Lands. 

6  alii. 

7  d.  €.  non  tamen.  ic  §.  pen.  verb,  denique.  Inftit  dc  mil.  tefta*  *  Plowd.  in  caf.  inter  Bret  & 
lUg4en»  f.  343.  M.30  &  3X  Zi\z,  C.  B.  Forfe  &  Hembling^'s  Cafe.  O  tit.  4-  fol.  60.  b. 

Of  (7)  Goods  or  Chattels  the  Wife  cannot  make  her  Tefta- 
r     J.  rt        -I      ment,  without  the  Licence  or  Confent  of  her  Hufband  *, 

•  Braaon.  de  leg.  &  («xcept  in  certain  [f  89]  Cafes  hereafter  fpecified  ;)  (8)  be- 
confa.  AnR.  lib.  ».  c  caufe  by  the  Laws  and  Cuftoms  of  this  Realm,  fo  foon  as  a 
2d.  Brook  tit. devifcn.  Man  and  a  Woman  are  married,  all  the  Goods  and  Chattels 
ttnLd^^n'oT^^^^^^  that  the  Wife  had  at  the  Time  of  the  Celebration 
verb,  propriorum.  de  of  the  Marriage,  ot  after  «,  and  alfo  the  Chattels  real,  if 
tefta.  hb.  3.  proWndal.  he  over-live  his  Wife,  belong  to  the  Huft)and,  by  Reafon  of 
m^n  h^' Simm  ^^^^^  faid  Marriage  4:  And  therefore  with  good  Reafon  flic 
tnr.  H.  «9  Eiiz.  c.  B.  cannot  give  that  away  which  was  hens,  without  the  SufFer- 
Ogncl's  Cafe,  lib.  4*  ancc  or  Grant  of  the  Owner  «.  Notwithftapding  upon  Li- 
irtfe  li.  lib,  4?  folu^^^ce  or  Confent  of  the  Hufband  the  Wif^may  make  her 
61.  a.  ^  Teftament  ,  even  of  his  Goods  ^,  And  though  (9)  the  Na- 
cum*fc*aen  '  ^'  "  ^"^^  ^^*  Licence  is  to  go  before  the  Aft  8,  and  the  authori?- 
«™Traa.  dTkep.  Ang.  able  Confent  is  to  concur  with  the  A£l  h  ;  Yet  by  the  Law? 
1. 3.  c^6.  Doa.  '&  Stud,  of  this  Realm,  if  a  Wife  make  a  Teftament  of  her  Hufband's 

lib.  1.  c  7.  '  rinnds. 

-  Doa.  L  Stud.  1.  I.  ^^^^'' 

c  7. 

•  L.  id  quoi  noftmm.  de  rep.  jur.  ff.  c.  filius.  de  tefta.  extr.  '  Lindw.  in  d.  c  flatutvm.  ver.  fr^T 
prionun  de  teft.  1. 3.  provinc  conftit.  Cant.  Braft.  d.  1.  ■».  c  t6.  Brook  tit.  devife,  n.  24.  •  PWK 
Fran«.  inc.  Ratiftiioitio.  de  reg.  jur.  6.  *•  Tiraqucl-  dc Icgib.  Cbnnub.  glof.  4.  in  prjn.  Iroo  licet 
jure  Civili  Confenfus  pro  forma  requifitus  debet  prK?eJcrs  ;  fccus  eft  jure  Canonic  Bcron.  in  R"*'' 
de  j  ure  pa.  n*  67. 


Partll*        Who  may  mak^  a  Ttflammt  or  not. 

GoodSf  the  Huibaiid  ilot  underfianding  thereof,  and  after 
her  Death  the  Executors  prove  the  fame,  if  the  Hulband  de- 
liver the  Goods  devifed  in  the  Will  to  the  Executors,  thereby 
he  hath  made  the  Teftament  good,  notwithftanding  he  were 
not  privy  to  the  Making  thereof* ;  becaufe  in  this  Cafe  the  *  Pcrkin.  tit.  devtfe,  c. 
fame  Law  prefumcth,  that  the  Hulband  gave  his  Confent  in  ^-/j^-    97-  TiraquaU 
the  Beginning  at  the  Time  of  the  Will  making-     And  there-  ^  *    ^"* 
fore  the  fa^ne  being  proved,  and  the  Goods  delivered  accord- 
ingly, it  is  then  too  late  for  him  to  revoke  the  fame  k.  Tho'  *  Perlins  nbi  fupra. ' 
otherwife,  if  (lo)  the  Hulband  do  give  Licence  to  his  Wife 
to  make  a  Will  of  his  Goods,  yet  he  may  revoke  the  fame, 
not  only  at  the  Making  of  the  Will^  but  after  her  Death,  ,  g^^.  Abritk.tlt  dc- 
tt  the  Icaft  before  the  Will  be  proved  ^  vifc,  a.  34. 

The  (11)  Cafes  wherein  a  Wife  may  make  a  Teftament  of 
Goods  and  Chattels  without  her  Hulband*s  Licence  or  Con- 
fent, arc  thefe*     Firft,  I  fuppofc  tliat  ( 1 1 )  an  Emprefs  or 
a  C(ueen  may  make  her  Teftament  without  the  Licence  of 
tke  Emperor  ar  King  her  Huiband  ;  fo  that  it  be  not  in  Pre-  „  -.    .      <»    &-  » 
judicc   of  her  faid  Hulband  >".    The  fecond  Cafe  is,  when  gjn^^  m^^quando  cx- 
any  Thing  (13)  is  due  unto  the  Wife,  whereof  fhe  was  not  tmptat  funt  a  legibus, 
poifeffed  during  the  Marriage  :  For  it  fecmcth  fhe  may  make  velu^^^nc  *QxOT^TeftaI 
her  Teftament  thereof,  andthat  Ihemay  make  her  Hulband  mcntum^condcrc^val 
Executor  in  that  Cafe  ".    Neither  can  the  Hulband  bequeath  leat  fine  mariti  con- 
by  Will,  or  make  -an  Executor  of  an  Obligation  which  he  ^""^^^  ""^^^  f  ^?^t 
hath  in  Right  of  his  Wife,  nor  of  any  other  Thing  in  fuo  tradkat.  de  ieftam. 
Adion  o.    But  if  the  Obligation  be  theirs  both  jointly,  then  conjug.  1.  3.  c.    23. 
he  may  devife  the  fame  by  his  Will,  or  make  an  Executor  fo!^^^? 4/2/ 3?'^^  ,8 
thereof  F*  Thirdly  if  (14)  a  Man  and  aWoman  be.contrafled  e.  i.  3. 
together  in  Matiimony,  and  the  Wgman  die  before  the  Ef-  *"  Brook  Abiidg.  tit. 
poufals  or  Celebration  of  the  Marriage;  though  the  '1^^^^^^^;^'',^^^^^^^ 
doth  often  call  this  Woman,  thus  betrothed  and  affured,  by  n.  1C9.  Apoiogk'for 
the  Name  of  Wife,  becaufe  of  the  certain  Hope  of  Mar-  ^Tr^Jl^^^^^^^^ 
riagc  Ihortly  to  be  folemnizcd,  whereby  fhe  Ihall  become  a  ^.^j^  fin*iia  h?;!^, 
W3c  <I ;  yet  I  take  it  for  a  clear  Cafe,  that  the  Woman  fo  as,  24-  39  ^^^^  %7'M. 
dyine  may  make  her  Teftament  without  his  Agreement  to  32  & ,  33  Eijz-  f  oj- 

.    **    rt    ^  rt    J   •      n/r       •  ,      T  1-1       /      \  448.  Sir  Movie  Fmch 

whom  fhe  was  contracted  in  Matrimony  r.  Fourthly,  (15)  verf.  Finch,  Moor* 
if  the  Wife  be  Executrix  to  another  Man,  fhe  may  make  her  Rep.  fo5.  339.  c.  459- 
Teftament  without  the  Licence  of  her  Hulband  «•  The  ^^  s^'^'s^D^ev^fJ^'^^^^ 
Reafon  (16)  is,  becaufe  fuch  Goods  as  Ihe  hath  as  Executrix  isit.  4. fo!  m. a  jac.' 
arc  not  her  Hulband's,  but  are  to  be  diftributcd  for  the  Graunt's  Cafe.  RoU*s 
Dead;  as  for  the  Payment  of  his  Debts,  Performance  of'^^^^^'^f'^'''^*-^^^^^^^ 
hb  Will,  and  for  fuch  other  good  and  godly  Purpofes  *:  .  ji^  uM^crt* 
And  therefore  if  the  Executrix  Ihould  make  no  Executor,  LabHdgm^cnt'LTcajSr, 
but  die  Inteftate,  Adminiftration  might  be  obtained  of  the  edit.  1599.  incerto 
Goods  not  adminiftcred  by  the  next  of  Kin  of  the  Teftator  J^^^^^  ^^^^-^^  ^i- 2. 

deceafed,  <  Covar.  de  fponfel.  z 

part-  c.^1.  n.  4.    P^k* 

ha  de  teflain*  cx>njug.  1*   4-  c.  5*  '  Perldns  tit*  FeofTmeDt,  c«  3-  fol.  40b  quod  vemm  eft  jure 


Abri^.  tit.  exec.  n.  ia  tsrooK  eoo.  tit.  n.  1 1.  rericina-  tit.  JOeviie,  c.  o.  loi.  97.    ] 

UKii.  Rot.  42 !•     Sir  Moylc  Finch  verf.  Flnch^  Moore's  Rep.  fol.  3^9.  c  459*    4  H«  o.  %i.    Brook 
tiu  Teftament,  a.  ^  M.  £  Jac.  Grauat's  cafci  Roll's  Abridgment,  tit.  Devife.  1  L«tia«  inf. 

ftf.  ^  $.  j. 


tf%  way  make  a  Tejlament^  or  not*       Part  II. 

GreST^k  fc^Fox*^*^'  dcceafed  S  (for  where  an  Executor  dicth  Inteftate,  the  Tef- 

*  Brook  Abridgf*  tit.  ^^^^^'^'^^'**  ^^*^  Time  ii  efteemed  to  die  Inteftate  «:)  So  far 
Admiiiiftrator.  n.  45.   is  it  from  the  Hufband  to  have  any  of  thofe  Goods  whereof 

his  Wife  is  Executrix.  Much  like  unto  that  Lord  whofe 
Villain  is  Executor ;  in  which  Cafe  he  cannot  take  from  his 
Villain  that  which  did  belor^  to  the  Tcftator ;  but  his  Vil- 
lain may  have  an  Adioh  agamfi  him  for  the  fame,  and  may 
recover  both  the  Goods  and  the  Damages;  (as  hath  been  faid 
>  Sopn  e^  Ittrt.f.8.1>efore  V.)  Although  othcrwife  whatfoever  doth  appertain  to 
^^^' '  '  the  Villain,  the  Lord  may  take  the  fame  from  him,  and  (as 

*  OldTenures,  tit.Vil-  our  Common  Lawyers  term  it)  may  even  rob  his  Villain  ^'. 
Icnajc.  Furthermore  (17)  it  is  not  only  lawful  for  the  Wife  being 

Executrix  to  make  a  Teftament  without  her  Hulband's  Li- 
•Bfook  Abridg.   tit.  cence,  but  fhe  may  name  and  appoint  him  Executor  *.  How- 

forfimdr  "roctiS^n^][  ^*'  ^^'*  Pofition,  (18)  that  the  Wife  being  Executrix,  may 
par.i?oa.  pag.  zz^inDaake  her  Will  of  thefe  Goods  whereof  fhe  iar  Executrix, 
fia*  without  her  Huft)and*s  Licence,  is  reftrained  in  Two  Cafes. 

The  one  is,  when  fhe  doth  not  make  an  Executor,   but  be- 
queatheth  the  Goods- whereof  fhe  is  Executrix   by  Devifeor 

*  Plowd.  in  cafu  inter  Legacy  b.  The  other  is,  when  (19)  (he  ia  not  only  Execu- 
Braniby.  &  GraEtham.  ^-ix,  ^^^  Legatary  alfo,  and  hath  accepted  of  the  Thing 

£>!•  6»5«  Imo  nee  cum  i,.?-',^'.,  t*^  -tlt 

confenfu  mariti  potcft  bequeathed,  riot  as  Executrix,  but  as  Legatary  c.  in  thele 
legsre  teiUtoria  bona.  Two  Cafes  the  Will  is  void.  The  (zo)  Reafon  of  the  former 
•inftaiuK:  ipfo  J.  n.  ^f  thefeTwo  Limitations  is,  becaufe  an  Executor  may  not 

difpofe  of  the  Goods  of  the  Teftator,  otherwife  than  to  the 
Ufe  of  the  Teftator,  as  to  the  Payment  of  his  Debts,  Per- 

*  C.  itatutaih.  lib.  i.  formiancc  of  his  Will,  and  to  other  charitable  Ufes  <* ;  and 
c^°'wiWf7a^''^^^^^  giveor  devife  the  fame  by  Legacy;  for 
tcr  Braniby  &Gran-  that  were  to  difpofe  of  the  Teftator's  Goods  as  if  they  were , 
tham.  &  infra  6  part,  the  proper  Goods  of  the  Executor,  and  to  convert  the  fame 

*  Plow'  'ubi  fupra.  ^^  ^^^  private  Ufe  of  the  Legatary  e,  and  not  to  the  Ufe  of 
lacit.  c.  fi^us  dc  tcfta.  the  Teftator.  But  when  an  Executor  doth  only  thake  ano- 
«**•  ther  Executor^  the  fecbnd   Executor  doth    ftand  changeable 

and  accountable  for  the  Diftribution  of  the  firft  Teftator's 

Goods  to  the  Ufe  of  the  fame  Teftator,  as  did  the  former 

Executor,  and  is  by  the  Laws  of  this  Realm  reputed  for  the 

I^t^^^3'^*\*'i*n^frl  ^^^cutor,  not  of  the  Executor,  but  of  the  former  Teftator  ^ ; 

par.  6°  §.  jT  5.  iij!  tu  fo  is  not  a  Legatary.     The  (2 1 )  Reafon  of  the  fecond  Limi- 

▼idc  Bar.  in  L.  veluti  tatiou  is  thfe ;  for  that  which  one  hath  as  Legatary,  he  hath 

f  L^iSa^i^'i^deieg.  %,  ^^  ^^  ^^^  ^^^  private  Ufe  g',  and  hot  to  the tJfe  of  the  Tefta- 
I*,  a  Titio.  de  funis,  ff.  tor :  And  the  Wife  being  not  only  Executrix,  but  Legatary 

alfo,  accepting  of  the  Thing  bequeathed,  not  as  Executrix, 

•  but  as  Legatary,  doth  thereby  make  it  her  own*  proper  Goods, 

and  coufequently  her  Hulband's :  For  that  which  is  the 

Wife's,  is  by.  Reafon  of  the  Msirriagc  her  Hufband's,  and 

*»  Ti«a.  dc  rep.  Ani;.  being  ittvefted  in  him^,  (as  hath  been  faid  b(forc)  cannot  be 

**L.^ld^od  noftnim  ^^y^"  ^^^°^  ^^^  without  his  LiQchceor,  Confent  >.  Great 
dc  rcg.  j^.  &  Difference  there  is  therefore  betwixt  thefe  Two  Cafes^  of  ac^- 

cepting  the  Thing  bequeathed  as  Executrix,  or  as  aLegatary: 

For  in  the  one  Cafe  it  is  not  her  Hulband's,  and  fo  fht  may 

make  a  Teftament  thereof,  by  appointing  an  Executor  to  dif- 

»■  Btook,  Ut.  exec  a.  tribute  the  fame  to  the  Ufe  of  the  firft  Teftator  k ;  and  in  the 

"*  other  Cafe  it  is  her  Huiband's,  and  fo  (he  cannot  make  any 

Teftament 


Part  II,         Who  may  mah  (i  Tefiomen^^  ^f  mi. 

Teftament  of  the  fame  without  hift  Licence  *.     Howbeit  '  Supra  cod.  J.  Rolf* 
though  the  Wife,  being  Exccutri^c,  msiy  make  h»x  TeAamcftt,  Abridgment,  tit.  De- 
ft 90  and  appoint  an  Executor  of  tbofe  Goods  which  fhe  ^  r     j.  qj     i 
hadasExecutrix,andnotasLegatary,  without  her Hulband's      Lv,    T  yi     j 
Licence :  Yet  neverthelcfs  the  Profit  and  Fruit  which  bap- 
pen  and  arife  out  of  thofe  Goods  which  Ihe  had  as  Executrix 
during  the  Marriage,  as  Calves,  Lambs,  and-luch  like  Profit 
of  Kine,  Sheep  and  Cattle,  do   belong  and  aiccrUe  to  her' 
Hulband  %  and  not  to  herfelf  asJExecutrix  *  And  theiefoze  *  ita  fsppe  mmciarmit 
Ihe  cannot  make  her  Teftament  of  fucb  Fruits  and  profits  ?1^^*>'*'^  ^"^"^^^'sai 
without  her  Huiband's  Licence,  Confent  or  Approbation,  to  SceXmTr* 
whom  they  do  belong  n.  .      :  •lafpart.a.j.e.ivir. 

But  (zz)  here  arifeth  another  Queftion:  What  if  it  do 
not  appear  whether  the  Wife  did  accept  the  Thing  be* 
qucathed  as  E-\ecutrix,  or  Legatary  i  In  whether.  Namue  is 
ihe  prefuoied  in  Law  to  have  accepted  the  fame,  as  Execu- 
trix, or  as  Legatary  ?  Some  are  of  this  Opinion,  that  flie 
IS  eftcemed  to  bave  accepted  the  fame  as  Executrix,  not  as 
Legatary  o ;  becaufe  it  is  not  lawful  for  Legataries  to  carve  •  Plo\?d.  in  oaf.  inter 
forthemfelves,  taking  their  Legacies  at  their  own  Pieafure  P,  ?*«!pot  &  Y^rcUey, 
but  muft  have  them  delivered  by  the  Executor  %    And  there-  fot  \yy]*  ^'^^'  ^*'''  ^• 
fore  if  any  fhould  determine  to  ectept  fuch  a  Legacy,  it  be.-  '  L.  i.  Quorum  lega- 
hoveth  him  by  Proteftations,  or  other  Aft  anfwerable,  tof'^'*®^  dubium.  dc 
ttanifca  the  fame'.    Others  are  of  a  contrary  OpinioJi,  Tperkins,  tit.Teliam. 
namely,  that  in  this  Pafe  fhe  is  reputed  to  have  accepted  the  c.  7.  foi.  94.  b. 
Thing  bequeathed  as  Legatary,  not  as  Executrix  « :  Becaufe  '  ^^cteitatio.dc  verb- 
where  any  Adt  may  be  done,  or  any  Thing  taken  or  polfeffcd  %^;.  KTff!  Dyer 


*^*gm:  wnicn  15  more  lavourablc  and  more  benefacial  to  the  nbivariis  arg.  fatagit 
Party  t.  Now  it  is  more  profitable  for  every  one,  which  is  *^oc  ipftua  xcmfirmare. 
both  Executor  and  Legatary,  to  accept  the  Thing  bequeathed  ^^l^"  ^^^'  ^""^ 
w  I-egatary,  than  as  Executor ;  becaufe  the  Legatary  hath  «  Aiciat.  de  -prfcfumrw 
full  Right  in  the  Thing  bequeathed,  and  may  difpofe  thereof  "^^^  3.  pr»fump.  36. 
»t  hb  Pieafure  " :  Whereas  An  Executor  hath  not  any  fuch  l.  Ga^iu?"  S.lif  de 
^ight,  but  muft  difpofe  the.  TeSa tor's  Gopds  to  the  only  Ufc  lib.  &  pofl.  ft.  n.  10.  & 
and  for  the  only  Behoof  of  thc/Tcftator  ».  And  therefore  l!^/^^^  'P;^'''^  ^^f 
onlcfe  by  folcmn  Proteftations  y,  or  other  Means,  it  may  ap-  caVd.  tJaft-^de  problcT 
pear  that  the  Exeeutor  did.  accept  of  the  Thing  bequeathed  conci.4a.  n.30.  Wowd. 
*s  Executor,  the  Party  (haU  be  deemed  to  have  accepted  the  ^^'g^^P™'  ^^'  ^^-  *^- 
fame  as  Legatary:  Which  Opinion  (if  I  do  not  err)  is  more  »  j^.  icgetum.  de  leg.  z. 
agreeable  to  the  Rules  of  the  Civil  Law  *,     If  ^  Leafe  fox  I-  »  Titib.  dc  for.  ff. 

ITu'  i^'^^l^*^^-  ^^  Executor,  and  he  enters  generally,  ^S;  ffSs^'ub^t 
AC  iftajl  take  as  i;tvidee,  and  not  as  Executor ;  except  it  may  provindal.  coniUtut. 
tura  to  his  Prejudice,  as  to  charge  lum  in  JJiavofinvity  if  there  Cant.  Magna  char.c 
be  not  fufficient  to  pay  Debts.  H.  36  £//.-.  A2I..5 1:5.  Por>- 1^  ^^  ;?!'  "^'^  ^^ 
ifwt  vert  IVtIHs.     zo  E.  3.  fol.  9.  P.  19  EUz.  Rot.  3i8..»Xf*rodeclar4i}»Up.a£ti 

C.  B.  Higs  8c  Burgk.  H.  ai  Elh.  B.  R.  Rot.'iS3^*  '  *^^'"  STbk^lTan^ix  *h^ 
wrf  vcrf.  Biir^h.  Moor's  Rep.  foi.  35^2.  n.  474.  A  Term  v"i  ma^'caJfa  rempof^ 
tor  Years  was  granted  upon  eoncfition,  that  tlieL^ffee  fhould  ftdcbat.  dd.  in  d.  L. 

VOL.L  .  p      ••  ,   ..jj^Gcrit.   ff.    dc    acquir. 

hxreo.  Mafcard.  tradl. 

dc  probac.  concl.  47.  n, 

*  „     ■  L.  in  totq  ^urf«.(k  Tcp.izt*  ff*  Mirfbard.  traft.  da  probate,  cond.-  45.  ftum.  29,  37, 57-  Grsi  er. 


Wkfntay  make  a  Tejiament,  or  not.        Part  II. 

ftot  alien  without  the  Aflfcrit  of  the  Leffor ;  the  Leffee  makes 
^  his  Will,  and  devifcs  th«  Term  to  his  Executor,  who  enters 

generally:  Adjudged  a  Forfeiture  and»  Breach  of  fhe  Con- 
dition, bccaiife  the  general  Entry  fhall  be  intended  asDevifee. 
ao  Eliz.  intcV  Senior  IVindfor  and  ^tniov  £oroughs.     As  for 
the  Reafon  of  the  other  Opinion,  that  a  Legatary  may  not 
take  his  Legacy  of  his  own  Authority;  that  is  true,  when 
•Mchard.  in  L.  non  another  Perfon  is  appointed  ExccAitor,  otherwife  not  «•  Bat 
r3/&"Taf.ittcadem£.  5*^^  although  this  Opinion  feem  more  agreeable  to  the  Rules 
lin.  ^.  of  the  Civil  Law,  that  the  Party  ftiall  be  deemed  to  have 

accept^  the  Thing  bequeslthed  as  Legatary,  rather  tlian  a(!s 
{^     t  9^     }      Executor,  when  as  it  doth  not  othet-wife  appear  [f  92]  by 

what  Title  -or  Right  the  fame  was  accepted :  Neverthelcfs 
the  contrary  Opinion,  (as  I  take  it)  is  more  aj^eeable  to  the 
Laws  of  this  Realm  ;  namely,  that  when  a  Thing  is  devifed 
by  the  Teflator  to  a  Man,  and  the  fame  Man  made  Executor 
he  fhall  be- deemed  to  have  accepted  the  fame  rather  as  Exe- 
cutory than*  as  Legatary,  when  as  it  is  otherwife  doubtful 
and  camiot  appear  by  what  Title  or  Right  the  Thing  be- 
"^  Wowd.  ubi  fapra.  queathed  was  accepted  fe.  As  for  Example,  The  Tcftafor 
ifu  loT^^'    ^'^'^^  poffeffcd  of  a  Term  of  Y-ears,  doth  deyife  or  bequeath  a 

Leafe  to  one  for  Term  of  hi^  Life,  the  Remainder  over  to 
another,  and  dotrh  make  the  Legatary  his  Executor,  who 
jifter  the  Death  of  the  Teftator  doth  prove  the  Will,  and 
enter,  not  declaring  by  what  Title  or  Right,  and  afterwards 
makes  his  Exc^tutor,  and  dicth  >  after  whofe  Dearth  thislaft 
Executor  doth  prove  the  Will  of  the  former  Executor,  atxd 
doth  enter  to  the  Leafc,  and  take  the  Profits  thei*eof.  In  this 
Cafe  the  Executor  of  the  Executor,  and  not  the  Legatary  irt 
Remainder,  fhall  enjoy  the  faid  Leafe,  by  the  Opinion  of 
'iDyer  nBi  fopra-        the  Temporal  Laws'«  :  For  that   if  is  to  be  intended,  that 

the  former  Executor  did  cntei'to  the  faid  Leafe  and  accept 
^  Ibidem^  .  .     thereof  as  JBxecuior,  and  not  as  Legatary  d.     Which  Thing 

neverthelefs  goeth  hard  with  all  Teftators,  feeing  thereby 

their  Tcftaments  may  eafily  be  defeated  by  their  Executors^, 

.    •  whofe  Office  is  to  perform  the  fame  according  to  ♦he  good 

Meaning  of  tlic  Teftator,  and  the  Trnft  fepofed  in  the  Ex- 

«  Infra  part  ^  per  to  ecutOl"S  «-       .  •  . 

tunr.  ...  p^  Man  maketh  his  Will  in' Writing,  jrnd  thereby  givcth 

fevend  Legacies,  and  dcvifes  the  Refidue  of.  his  Goods  and 

Chattels  to  his  Wife,  whom  he  maketh  Execotrix,  to  pay 

'   .   hh  Deb£s,  and  to  beftow  for  the  Health  of  hb  Soul:  Ad- 

.    .  judged. the  Wife  fhall  tajce  as  Executrix,  waA  not  as  Legatee, 

by  Reafon  of  the  Words,  (viz)  to  pay  his  Debts,  and  to 

■      beftow  for  the  Health  of  his  SohI,  arc  no  more  thao  what 

Li:*,v'frfL/3l^,5;  d>«  Law  faUh  f, 

Moor^8'Re|v  foU  ^*  n.  *         -  (t 

34X-    Dyer  S3 x*  ff*  C.    » And,  157.  S.C..  , 

If  a  Man  feifcd  of  Laridb,  and  poffeffed  of  a  Term,  dcrifc 

all  his  Lands  and  Tenements  to  his  Executors,  until  tney 
have  paid  his  Debts  and  Legacies,  and  levied  all  the  Charge* 
which  they  flxall  expcnd'itt  Suits  of  Law  againft  J*  ^'  ^ 


Part  n.        Wio  may  make  a  Tepament,  or  mt.  ' 

others,  about  the  Execution  of  his  Will ;.  he  maketh  Two 
Executors,  and  ciieth ;  the  Exccittore  enter  generally  into 
the  Land  aod  the  Leafe :  Adjijdged  that -they^alce  the  Leafe 
as  Executors,  becaufc  tl>e  Words  of  the  Will 'make  no  other 
Declaration  than  what  the  Law  faith  without  fuch  a  Decla- 
ration ;  aud  they  /liall  lake  the  Lands  in  Fee  as  Devifees  g.     r  h.  $6    EUz.   Rot* 

46.   Pamel  verfii*   iV*, 
Moor's  Rep.  fol.  350.  n.  470.    Cro.  Kliz.  34.7.  S.  C   fioldf.  185.  S-  C. 

ft 

Whai  (23)  if  the  Cafe  be  fuch,  as  the  Wife  cannot  make 
her  Teftament  withoujt  Licence,  and  that  the  Huiband  doth 
grant  LiccHce  ^o  the  Wife  to  make  her  Teftament  of  a,c€r- 
uin  Portion  of  hisG.oods^  (as  mapy  Times  it  hath  happened, 
aud  may  again  fall  out»  by  Reafon  of  Bonds  and  Cove- 
na;its  at  or  before  the  Marriage,)  ajad  iha*thc  Wife,  fo  H- 
cenfed  to  make  a  Teftament,  do^h  firft  make  one  X^^ament^ 
and  afte^M'ards  .another,  aod  per^idveAture  the  Third,  or 
Fourth  ?  Whether  fhall  the  Licexice  he  expended  to  the  laft 
Teftament,  or  fhall  it  be  u^derftood  of  the  firft  Teftament 
only  ?  For  that  Teftament  is  to  be  approved  by  the  Ordi- 
nary, for  the  Making  whereof  jLhe  Wife  islicenfed.   Divers, 
'andthofe  of  great  Authority,  are  of  Opinion,  that  the  Li- 
cence is  Jo  be  uijderftood  of  the  firft  Teftament,  and  not 
[t  93]  ^^^  ^^^^^d^d  to  any  other  Teftament  **.     Others  arc      f     f  q"     1 
of  this  JudgmenjE,  that  the  Licence  is  to  be  extended  to  the  h  sociii.<:onm.  89.V0U 
laft  Teftament » :  Otherwife  the  former  Teftament  Ihould  be  i.   Dec.  confii.  512. 
void,  bccaufe  it  is  revoked  by  the  latter  1^,  rind  the  latter  *  ^^•"Ji^'^'i?' y/^"  ^ 
Teftament  ihould  be  void  for  Want  of  thp  Huiband  s  Li-  4. 
cence  ^ ;  and  fo  no  Teftament  at  all  fhould  take  Place :  Or  *  §•  pofterior«.:  inHii. 
if  the  former  Teftament  were  not  revoked  by  the  latter,  ^s^lfXfl^'f^^^ 
bemg  unlawful,  theji  it  muft  be  granted  that  a  Teftament  ycrb.  -proprionifti  ux. 
may  take  Place  f)ot  only  without  the  Will,  but  even  againft  ^  tcfta.lib.^.provin- 
the  Will  of  the  Teftator  ni ;  whereas  it  ought  to  be  direfted  ""^i^ferttyM^^l^ 
and  ruled  according  to  the  Will  of  theTeftator,  friom  whence  furdum^ft.  quum  pc- 
it  hath  its  JLife  and  Being  ".    And  although  it  be  fo,  that  *i^  d^^^Sirm'lUtiM^ 
when  Licence  is  granted  to  any  to  do  an  iterablc  Acl,  other-  ^^*m  ^J  teftament 
wife  againft  Law,  it  ought  to  be  reftrained  to  the  fii ft  Aft  contra  vplumatemtcf- 
only  o,  whereof  an  hundred  Infiances  might  be  brought  P  :  ^^^"?    .  ^"^«*'a*S'* 
Yet  that  Rule  is  to  be  underftood,  when  the  firft  A61  dpthvoM/^tit!^^^ 
or  may  take  Effeft  in  the  Life-time  of  the  P^rfon  to  whom  »  Supra  prim.  par.  5. 
fuch  Licence  is  granted  9,     But  in  our  Cafe,  the  Aft,  ^^^^^  5'l.  bovcs.  ^  hocfcr- 
is  to  fay,  the  Teftament,  is  of  no  Force  before  the  Death  mone.  de  verb.  iig.  ff. 

of  theTeftator  »••  and  therefore  that  ought  not  to  minifter  an  '  Tiraqnci.  in  rcp«t. 

Impediment,  which  is  without  mA  in  Law/.  'sfrmLm^Xfipr., 

'  C.  Matthic.  de  celebr. 
roifr.  cxtr.  •  C.  non  prxftat,  de  reg.  jure» 

Debt  upon  an  Obligation,  the  Condition  was.  Whereas 
thcDefeudant  had  taken  A>  S.  to  Wife,  w^ho  was  a  Widow, 
being  poffeiTed  of  divers  Goods,  if  he  would  permit  his  faid 
Vt'ife  to  make  a  Will,  and  to  difpofc  in  Legacies  fo  much 
tt  would  not  exceed  50/.  and  perform  what  (he  Appointed, 
that  then,  (?c,  Tk^  Pcfendant  pleaded  that  fhc  made  no 


1 

JVM  tw^  fMke  a.  Tefiahienf,  or  not.        Part  11. 

\Vill;  whereupon  Iffuc  was  joined-  It  was  found,  that  flie 
made  a  Will,  and  thereby  difpofed  of  feycral  Legacies  not 
exceeding  50/.  but  that  ftie  was  a  Feme  Covert  at  the  Time  * 
of  th^  Makihg^of  the  Will :  It  was  adjudged  for  the  Plain- 
tiflf.  For  although  flie,  being  a  Feme  Covert,  could  not  in 
Law  be  permitted  to  make  a  Will  to  difpofe.of*  any  Goods 
without  the  Huiband's  Affent ;  yet  it  is  a  Will  within  the  In- 
tent of  the  Condition :  For  the  Intent  pf  the  Condition  was, 
that  fhe  fhould  make  a  Will  to  that  Pur4)ofe,  notwithftapd- 
ing  the  Coverture ;  and  it  is  but  her  Appointment,  which 
the  Hufband  by  th^  Obligation  is  bound  to  perform ;  and 
the  finding  that  fhe  was  a  Feme  Covert,  was  pot  in  this  Cafe 
material.  Mich  5-  Cat.  B.  R.  Marriot  and  Kingman% 
Cro,  Calais.  Czic,  Croke,  fart  i.  foL   159^ 

A  Defendant  coWnanted  with  the  Plaintiff  by  Indenture, 
that  whereas  he  intended  to  marry  £.  S.  2l  Widow,  that  he 
would  pay  all  the  Legacies  which  flie  by  her  Laft  Will  and 
Tefiament  in  YiTriting  bearing  Date  the  Firll  of  M^y  zo  £lh. 
did  give  and  bequeath,  and  was  bound  by  Obligation  to 
perform  the  Covenants  in  the  Indenture.  In  Debt  upon  the 
Obligation  the  Defendant  pleaded,  that  after  the  Making  of 
the  Will  and  the  Obligation,  he  intermarried  with  the  laid 
JS".  5.  wl|ich  Marriage  continued  till  her  Death,  fo  the  Will 
and  Deyife  of  E.  S.  was  void:  And  demanded  Judgment* 
And  it  Wfts  adjudged,  that  the  Plaintiff  (liould  recover; 
For  notwithftanding  it  was  nof  a  Will  to  all  Intents  apd  P»ir- 
pofes,  yet  the  Indejifure  referreth  to  that  which  bearcth 
the  Name  of  a  Will.  P-  26  Eljz.  C  B.  EJlop  ytxtus  Wood^ 
Cro.£liz.  47.  Croke^  fart  2-  ?/•  9- 

A  Man  in  Confidoratioi^  of  500/.  Portion  he  was  to  have 

in  Money  and   Goods  with  his  Wife,  and  in  Confideration 

[     t  94     ']      ^^  ^^^  MaiTiage^  [f  94]  fettled  Lands  before  Marriage,  inter 

clia,  to  Truftces  for  200  Years,  to  raife  200A  to  be  paid  as 

the*  Wife  by  her  Will,  or  ^ny  Writing  fhould  divefl^  the 

.  Hulband  and  Wife  Jive  together  fifteen  Yeai^s,  ftie  made  a 

'Will  appointing  ^he  Payment  of  the  aoo/.  and  died  before 

•  her  Huiband  :  the  Appointee  brought  a  Bill  for  faifing  this 

tiooA     The  Huibapd  infixed  that  he  never  received  above 

300/.  with  his  Wife,  and  that  his  having  500/*  w?is  a  Con- 

ditiop  precedent,  and  the  Confideration  of  his  difppfing  of 

*'  th«  2oo/-     But  the  Court  held,  that  the  Confideration  of 

this  Power  was   not  only  the  Portion,  but  the  Marriage, 

which  alone  had  been  a  good  Confideration ;  moreover,  at 

the  Diilance  of  fifteen  Years,  it  would  be  Hard  to  put  the 

Legatee  to  prove  ri>at  the  Huiband  had  received  500/.  with 

his  Wife,  whcrefoie  on  a  Prefumption  tliat  he  had  received 

the  500/.  the  200/.  was  decreed  to  bcraifed  with  Intercft 

from  the  pnd  of  the  Year  after  the  Wife's  Death,  and  with 

Aft  y.A       r  Cods.    North  againft  Anfel,  z  IVill.  Ref.  (618.) 

hT^LV/  ""*"•     A  Feme  fole  made  a  Will,  and  afterwards  married,  this  is 

iiouidfV  105.  s.  c.       a   Revocationof  her  Will,  bccauic  the  Making  it  is  but  an 

Jnco]nion  thereof^  for  it  hath  no  Effe<ft  till  the  Death  of  the 
Tcliaulx  ;  and  tl^ercforc  it  being  no  perfect  Will  when  fhe 

married, 


Part  n.        Who  may  meh  4  Tefiamttit  or  notf 

married^  and  her  Will  tftf  r  Marriage  being  the  Will  of  het 

Hulband^  andi  fiibje6l  to  him,  ihe  hath  wholly  revoked  the  , 

Will  ft)e  made  whilft  fole. 

By  the  Cafes  befpre-mentipped  it  appe^i-s,  that  a  Feme 
Coyert  cafinot  make  a  Will  properly  fo  called,  becaofe  fhe 
is  fo  intirely  under  the  Power  of  the  Hulband>  that  ihe  can- 
not make  what  in  Propriety  of  Speech  is  a  Will,  and  there- 
fore by  the  latter  Refplutions  'tis  called  an  Afpointm^nU 

And  in  fuch  Cs^fes  the  ufual  Way  is  for  the  intended  Huf- 
bfind  to  enter  into  a  Bond  before  Marriage  in  a  Penal  Sum, 
conditioned  to  permi^t  his  Wife  to  make  a  ^7//,  and  to  dif- 
pofe  of  Money  or  Legacies  to  fuch  a  Value,  and  to  pay  what 
{hefliall  appoint,  not  exceeding  fuch  a  Value;  and  in  fuch 
Cafc^  if  after  the  Marriage,  and  during  the  Coverture,  Ihe 
makes  any  Writing  purporting  her  Will,  and  difppfes  Lega* 
cics  to  the  Value  agreed  on,  thp'  in  StriSnefs  of  Liiw  ftd 
cannot  make  a  Will  withqut  her  Huiband's  Confent ;  yet 
this  is  a  good  Apppintment,  and  fhe  H|i|band  is  bpuiid  by 
his  Bond  to  perform  wba(  is  appointed* 

Debt  on  a  Bond  conditionecl,  that  irbetefis  the  Defendant  cro.  Car.  s}^ 
was  about  to  marry  a  Widow,  and  if  he  (honld  furvive,  2>^  vcrtu^  Arflf^ 
then  if  within  Three  Months  af^er  her  Peceafe  he  ftiould 
pay  the  Obligee  300/.  to  and  for  fuch  Ufes  as  the  Wife  by 
any  Writing  mould  appoint  under  her  Hand  a|i4  Seal,  the 
Obligation  Ihould  be  yoid;  the  Pefendant  pleaded  ihe  made 
no  Affoinifntnt ;  the  Plaintiff  replied,  (he  made  a  Will,  and    , 
thereby  appointed  the  Payment  of  fo  much  Money,  and  that 
the  Defendant  had  not  paid  it :  and  upon  a  Demurrer  this 
Replicatiop  was  held  good  ;  for  though,  properly  fpeak* 
ittg,  a  Feme  Covert  canpot  make  a  VfiW  without  the  Affent 
of  her  Hulband  after  (he  hath  qiade  it,  yet  this  Peclaratxoi> 
ia  a  Forpi  of  a  Will  is  a  good  Appointment* 

So  where  the  Condition  was  to  fern  it  the  Woman  whom  Cr(s  Car.  59% 
he  was  about  to  marry  tu  make  a  Will  to  fuch  i^  Value,  to  |.^^^^- ^*'^- 1^ J- 
be  paid  withip  a  Year  after  her  Deccafe;  jind  the  Defendant  ''^*^"  ^*'*  -^  * 
pleaded,  that  he  did  fermit  heVy  &c.  this  upon  a  Pemurrei* 
was  adjudged  an  ill  Plea,  becaufe  he  ougtit  fo  have  pleaded 
more  (viz.)  that  he  bad  paid  the  Money,  for  otherwife  thp 
whole  Condition  was  not  anfwered, 

[f  95]  Where  the  Hislband  confents  that  ^is  Wife  fhftU      [     t  95     ] 
make  a  Will,  a  little  Matter  will  be  fuHicient  ^o  prove  it ;  %  Mod.  170.  »r«*  yen 
as  for  Inftance,  if  he  tells  the  ^xecutor,  that  he  approves  5i>  /n/Aa»j  Turner. 
the  Choice  his  Wife  made  in  appointing  him  Executor :  So 
likewife  a  little  Matter  will  prove  the  Continuance  of  fuch 
Affent ;  but  it  will  be  needful  for  the  I{u(band  to  proTC  his 
Diilkflent  in  a  folemn  Manner. 

If  a  Woman  has  Pin-money  or  a  feparate  Maintenance 
fettled  on  her,  and  fhe  by  Management  or  good  Houfe-wifry 
faves  Money  out  of  it^  fhe  may  difpofe  of  fuch  Money  fx> 
fared  by  her,  or  of  any  Jewels  bought  with  it,  by  Writing, 
in  Nature  of  a  Will,  if  flic  die  before  her  Huiban<sl,  and 
Ihall  have  it  hcrfelf  if  Ihe  furvive  him,  and  fuch  Jewels, 


/ 
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ft^  may  fnake  a  Teflamenfj  or  fwt.        Part  H. 

£#<:.  fhall  not  bfe  liable  to  the  H4ift)and's  Debts.  Paf.  1692. 
Herbert  and  Herbert.  And  the  Precedent  of  Sir  Paul  Neal'z 
Cafe  was  cited  to  the  fame  Purpofe ;  the  Wife  was  allowed 
what  fhe  had  faved  out  of  her  rin-^money  again fV  the  jDevifec 
of  xbc  real  fiftatel    Mich.  1694.   Milks  s^nd  Wikeu 

§.  X.  Of  thofcAsrbo  be  Deaf  and  Dumb. 

I.  Some  PerfoHS  are  both  deaf  and  dumb;  others  -deafy  hut  n<4 
dumb^  and  others  agtdn  dumb,  but  not  deaf. 

U..  Whether  he  who  is  both  deaf  and  dumb  tray  make  a  Teflar 
ment. 

^.  Whether  he  may  mafu  aTef^Mmeni  who  is  deaf  but  notdumb* 

4«  Whether  he  inay  make  a  ^efiament  who  is  dumb^  but  not  deaf. 

'HERE  it  is  faid,  thM  fome  I^etfpns  cannot  make  a 

Teftament  by  Reaibn  of  the  Defeft  of  fome  of  their 

f.&apa  «id."p»rt.  J.  i,  principal  Senfcs  t ;  c^at  we  may  khe  better  iinderftand  whp 

thofebe>  wearetonote^  (i)  that  fome  Ferfons  can  neither 

^ear  oof  fpeak ;  od^ers  can  fpeak^  but  not  hear ;  fome  again 

^  Miafinis.  In  f .  Item  can  hear,  and  not  fpeak  '^^  Touching  Jthe  firft  §ort,  (2)  that 

S'cl^Spe'Sf^jaS?  V^  f^y*  ^^^^^  ^^^<=^  ^^  "^^  ^V^nd  dumb,  if  any  be 
Uc.  fo  by  Nature,  then  can  he  npt  make  any  Kind  of  Teilameut 

*U  difcretU.  c.  qui  or  JLaft  Will  >;  unlefs  it  do  appear  by  fufficient  Arguments^ 
fSSJis^^i^.-^qiiS^  ^^^^  ^^  underftandeth  what  a  Teftament  meancth,  and  that 
nou  eft  pcrmiflf  teil^,  ^^  h^th  a  Defire  to  make  a  Teftament :  'For  if  he  have  fuch 
f«c.  Underftanding  and  Define;  then  he  may  by  Signs  and  Tokens 

tif^Tiiriqud  VS-  ^^^^^^  his  Teftament  y.  If  he  be  not  deaf  and  dumb  by 
leg-  pie  citttir,  c!  o.  Nature,  but  being  once  able  to  iiear  «nd  fpeak,  if  by  fome 
Hoc  fciiicei  fnbintei-  Accident  afterwards  he  lofcth  both  his  Hearing  and  the  Ufc 
t:fta'm«{:.;tS  ^(  h«  Tongue ;.  then  in  caffc  he  be  able  to  write,  he  may 
conim  fbffictat  ])roba»  with  his  own  Hand  write  his  Teftament  or  Laft  Will,  |ind 
iiojaru  |^ti^fl^  fd  fo  by  Aft  f apply  the  DefeA  of  Nature  ».  But  if  he  be  not 
&  f«5litt7ft  dicin.'  *We  to  write,  then  is  he  in  the  fame  Cafe  that  they  are  which 
ilanL  be  both  deaf^^^nd  dumb  by  Nature ;  that  is  %o  fay,  if  he 

M.  §.  Item  fuiduiuhaveUnderftanding,  l^e  may  make  his  Teftament  by  Signs, 

lailit.  qulbui  noneft    ^1  ^        ^     -.     1 1  ,  '    '  ^9 

pcrmifl:  tcfti.  fiic.       otherwife  not  at  all  K 

f  Dec.  in  d.  L*  difcre- 

tls.  Tiraquel.  de  privileg.  d.  c-  I4f  pi^e  canQe* 

Suph  (3)  as  can  fptak,  and  cannot  hear,  may  make  theiv 
Teftaments,  as  if  they  could  both  fpeak  and  hear:  And'tb 
pot  ms^ferial,  whether  that  Defeft  came  by  Nature,  or  otber- 

*  Minfmfr  \n  d.  J.  wife  *>.  But  there  is  nope  foundi  fo  deaf,  but  th^t  he  is  able 
^m  fttidns.  t^  j^^,.  fonjewhat,  if  nof  the  crying  Voice  of  a  Man,  yet 

C     t  96     ]       ^^^  '^"^  Voice  of  fome  Inftri^mcnt,  as  [f  96]  of  a  Horn» 

•  PmI.  decaftr.&  jaf.  ^^.*  Trumpet,  ov  a  Gun  f .  And  if  he  can  fpe^k,  it  is  cer- 
;iid.L.dircretis.       '  tain  that  he  coul4  once  hoar,  otherwife  if  he  could  never 

have  heard,  he  pould  never  have  fpokfp ;  For  how  pould  ht 
fcfJi  §.  xi^ft^^  ^  inftruaed  to  fpeak,  if  he  could  never  hear  d  ? , 

'*  *     Such  (4)  as  be  fpccchlefe  only,  and  not  void  of  HeariDg» 

if  they  can  write,  may  very  well  make  their  Te^*"^^'"*^*' 
themfclvcs  t)y  Writing  ;•  or  may  alfo  make  their  Teftaments 


Part  K.  ^  }Vho  maj  make  a  Tejicwimt^  or  fu4. 

bySign-s  uTtha't  the  £ao»e  Signs  be  well  known  to  fuch  as 

then  be  prefent  «-  •  DD.  in  I*,  diftf rtb. 

By  ^he  Civil  £a.w^.  he  who  is  deaf  and  dunib  from  his 
Birth,  or  otherwife,  and  who  can  neither  write  ^r  rcad^  be- 
ing incapable  of  giving  any  Sign  of  his  WilV  ^^  incapable 
of  making  one  j  but  if  oney  who  during  the  Time  that  he 
was  neither  deaf  or  dumb^  had  made  a  Will  in  due  Form, 
and  afterwards  happens  to  fall  nmler  thofe  Infirmities^  tho* 
this  Accident  renders  him  incapable  of  confirming  his  Will, 
or  altering  it,  yet  the  Will  ftill  fubfifts. 

And  by  the  antieiit  Lawy  he  who  was  deaf  and  Hot  dumb> 
and  he  who  was  dumb  and  not  deaf,  could  not  make  a  Will, 
becaufe  be  who  was  deaf  could  not  hear  tht  Petfons,  whbfe 
\  Prcfence  was  neccflary  to  the  Making  his  Will  5  and  he  who 
was  dumb  could  not  explain  his  Intention  to  the  Witneffes  : 
But  with  Leave  from  the  Prince  they  might  make  a  Will. 
%Dom.  13.  fori  7. 

§/  XL  Of  a  blind  Man. 

I.  A  blind  Man  may  make  a  nuncupative  Tefiamtnt* 

%.  Whether  a  blind  Man  may  make  a  zaritten  Tejlamettt^, 


E  that  (i)  is  blind  may  make  a  nuncupative  Tefiaroent, 
by  declaring  his  Will  before  a  fufficieflt  Number  of 


H .  _, 

Witueiies  f.  But  (2)  he  cannot  make  his  Teftament  in  Wri-  *^^^  fSSnlutJl' 
ting,  unleis  the  fame  be  read  before  Witneffes,  and  in  their  de  auibut  in  jl  bac 
Prefence.  acknowledged  by  the  Teftator  for  his  Laft  Will,  coniuhiffiioa.  c  qui 
And  therefore  if  a  Writing  Were  delivered  to  the  Teftator,  dci^^tSi^^beri^di 
and  he,  not  hearing  the  fame  read,  acknowledged  the  fame  bere,  quia,  commnni 
for  his  Wyill,  this  were  not  fufficient ;  for  it  niay  be  that  if  ho  ^o^orumopinioncfo- 
fhouia  hear  the  fame,  he  would  not  own  it  g.  ISTibSTirfa  ^^^  \^ 

teilamencp  ad  piaa 
canHu  B  c^co  con^to;  nee  alias  ouic^iuam  valets  OralT*  TheHror*  com.  op.  |.  tefim.  q.  31.  Xgo  vero 
adhjtro  Alex-  Jaf.  Decio,  Sicharao,  oe  aliis  in  ead.  L.  hac  confultiifima,  &  Tiraqoel.  qui  pucaru  tit 
lunc  iblennltatem  noa^e  neceflariam  in  liujufmodi.  tei]tamento,  fed  lufiicere  probationcm  juria 
gentium:  &  hane  optnionem  recepit  generalis  regni  noilri  coafuetodo*  .<  DD.  in  d.  X«>  hac  con* 

fnltiflima.  C.  qui  tetU*  fac*  poff. 

By  the  Civil  Law,  Perfons  who  are  blind,  whether  born 
fo,  or  not,  may  make  a  Will,  tho'  they  can  neither  write 
or  read,  for  they  may  iignify  their  Will,  and  have  it  fet  down 
in  Writing;  and  declare  in  the  Prefenc<i  of  ♦  Three  Wit- *j5j,/jr.^CiWl*tciVi> 
neffes,  that  what  they  have  got  reduced  into  Writing,  and  5«-rt  n'tuffpt^ 
whichwas  read  in  the  Prefence  of  the  Witneffes,  is  their 
Laft  Will,  which  {hall  have  its  EffeA,  being  figned  by  the 
Witnefies.     %  D<m»  27.  for*  ao. 

§.  XIL   Of  Traitors. 

1.  Traitors  lofe  bdth  their  Lives,  Lands  and  Goods,  and  con^ 

feqUently  are  inteftahk* 
tt  97]  2.   Traitors  are  inferable  not  onfy  from  the  Time  ^     f     f  07     7 

theirConviSiony  but  from  the  Time  of  the  Grime  committed.  . 

3.  4  Tr^it^ 


tf^  fftay  tmki  a  Tefiammt^  at  not*       ?arttl. 

3*  4  Tri^hr  fari^»$i  ani  t^orei  may  make  his  TefiemitU. 


ov 


F  thofe  ^ho  are  prohibited  to  make  their  Teftamenfs^ 
Malefaddxs^  Traitora  may  befirft  mentioned,  be- 
e^uf^  thfy  arc  moft  pernicious  to  tjie  Commonwealth,  and 
9XC  xaoA  worthy  the  Srft  Place  in  Puniftiments. 

Voderfiand  (r)  therefore,  that  whofocver  is  lawfully  con- 

vJ^S^ed  pf  High  Trcafon,  by  Vcrdift,  Confcffion,  Outlawry 

tft  Fr^fentmeoti  faefides  the  Lo{s  of  .his  Life,  fhall  forfeit  to 

the  Prince  all  his  Goods  and  Chattels^  and  all  fuch  Lands, 

Teacmients  and  Hereditaments,  as  he  fhali  have  in  his  own 

Eight)  Ufe,  or  Pofleffion,  of  any  Eftate  or  Inheritance,  at 

*>  Sut.  £d*  6.  an.  5^  c.  theXioie  of  fuch TreafoQ  comtniued,  or  at  any  Time  after ^; 

iL  daifaub.  «.  j.  c*  *^^  ^^  confcqucntly  is  inteftable  *.    Infomuch  (2)  that  Trai- 

ad  L  juJ.  mAjti,  L.  tois  are  not  only  deprived   of  making  any  Teftament,  or 

fi  quis.  de  injuft.  teft.  other  Kind  of  Laft  Will,  from  the  Time  of  their- Con- 

Y.  va™q?  dT  ^ccl!  vi^io»i  ^"^  alfo  the  Teftament  before  mad*  doth  by  Rcafon 
proRreff/lib.  X.  f.j.  n[  of  the  fame  Convi6lion  become  void,  both  in  rcfpe6l  of 
165.  qui  muiiis  ampi.  Goods,  and  z\(o  in  refpcS  of  JJinds^  Tenements  ajul  He- 

II.  DD.  in  d.L.  n'emo* 

dfr  leg*  i»  fif*  &  Vafq.  ubi  fupra* 

It  IS  very  true,  that  one  who  is  attainted  or  "^convidcd  of 
Treafon,  cannot  make  a  Will  of  Lands  or  Goods  for  the 
Reafon  beforc-nveiitioped,  (vh,)  becaufc  they  arc  forfeited; 
but  if  he  is  only  indicted,  and  die  bcfprc  Attainder^  his  WiU 
(hall  be  good  iox  both* 

So  if  (3)  any  Pcrfon  bcibg  attainted  of^  Treafon  obtain 

the  Prince's  Pardon,  arfd  be  thereby  refto red  to  his  forme t 

EAate;  then  may  he  piake  his  TcAaipient,  as  if  he  had  not 

\  L.ri  quis.  f.  quatf*  been  convified  l :  Or  If  he  made  any  before  his  ConviiSion 

S^i"  ^'  ^i^^^^  "*^'  and  Condemnation,  the  fame  by  Rcafon  of  fuch  Pardon  re- 

snuteg*.  covereth  his  formejf  Force  and  Effe^,  as  hereafter  is  more 

■^  Infra  7-  part.§.xvij.  fully  declared  !"• 

But  if  a  Traitor  hath  Goods  as  Executor  to  another,  the 
fame  are  not  forfeited;  whence  it  fQllpw^,,  that  of  fuch 
Goods  he  may  make  his  Will. 

§.  Xra.  Of  Feload. 

I.  Felons  lofe  Life  and  (>ooif,  and  fr  he  intefiabk* 

2-  Jf^'ho  Jhall  have  Felons  Lands. 

3;  Whther  he  that  is   only  indiSted  of  Felony  may  make  Us 

'  2)ffiuppenty    - 
4.  Whether  he  that  Jlandeth  muU  m^makt  his  TefiamenX  of 

his  Lands* 

5*  Whether  a  Man,  after  ha  is  apprehended  for  Felony ^  may 

'  make  his  Teftament^ 

.  6«  Felons.  Goods  not  to  he  feifed  before  Attainder* 

7.  The  Teflament  of  a  felon  conviAed  is  void,  thotfh  he  he 

^    never  exeatted* 
*• 

j?    +  98     ]     CtjSJl'F  any   Perfon  (i)  be  condemned  of  Felony,  h^ 

L  ought  to  fuffcr  Peath^  and  tl)e  Prince  Ihali  have 

all 


Part  n.         Who  may  make  a  Tejlammt,  or  tat.    . 

all  his  Goods,  whcrefoevcr  they  be  found  ».    Aod  if  he  {%)  "  Stat*  Kli«.  an.  5.  c 

have  any  Freehold,  it  fhall  forthwith   be  feifed  into   the  vc;b.  A^Sir/    ^' 

Prince's  Hands,  and  lie  ftiall  have  the  Profit  thereof  by  the 

Space  of  a  Year  and  a  Day,  and  alfo  Wafte  <> :  And  after  •  pr«rog.  Reg.  c.  16. 

the  Prince  hath  had  it   the   Year  and  a  Day  and  Wafte,  ^i^-a^  5-c.  14. 

the  Land  ftiall  be  reftorcd  to  the  chief  Lord  of  the  Fee; 

except   in  certain  Places,  as   in  the  County   of  Glocejlery 

where  after  a  Year  and  a  Day  the  Lands  and  Tenements  of 

Felons  Ihall  revert  to  the  next  Heir  to  whoin  it  ought  to 

have  dcfcended,  if  the  Felony  had  not  been  committed  P :  p  Pr^rog.  Reg.c.x6. 

Or  in  Kent  in  Gavelkind^  whereas  it  doth  defcend  to  all  the        . 

Heir  Males,  equally  to  be  divided,  or  to  th^.  Daughters, 

where  there  be  no  Sons,  to  be  divided  araongft  them.     For 

there  it  is  faid.  The  Father  to  the  Bought  and  the  Son  to  the 

f laugh  R»    Felons  therefore  lawfully  conviditd  cannot  make  ^  ^od.  c.  16. 

any  Teft^tments,   or  other  Difpofiiions  of  any  Goods   or 

Lands,  whereof  (as  we  fee)  the  Law  hath  difpofed  already  r, '  Dnpiid  rationcdam- 

^  ''  '^  '       natus  ad  ,  mortem    fit 

inteftabiliSf  nimiruiv, 
bononim  publicatione,  Ac  damnatione  ad  mortem.  Damnatus  autcra  ad  mortem  naturalcm  efficitur 
fervus  pccns,  quod  conmuni  opinione  nititur,  adverfiis  eos.qui  exifiimarunt  ingi^nuiim'hodie  Mon 
effici  fcrvum  paen»  hujufnciodi  damnatione  t  fed  proccdit  prior  opinio,  five  quis  damnatus  fit  fecundum 
jtts  commune,  five  c^iam  fecundum ilatutum  alicujus  loci.  Jul.  Clar.  J.  teftm.  q.  ai.  Covar-  inRuU 
de  Mfta.  cxtx.  part.  n.  7.    Michael  OraiT.  Thefaur*  com.  op.  J.  teiim.q.  l6.  t 

But  (3)  if  any  Man  be  indiflcd  only  of  Felony,  and  die 
before  he  be  conviAed  or  attainted,  he  may  make  his  Tefta- 
mcnt  of  his  Good^,  and  alfo  of  his  I^ands  «•     Or  if  (4)  he  •  Q^ua  n6n  condero- 
he  indi6led  at  the  Prince's  Suit,  and  fo  being  arraigned  upon  S*^??K.f ''''  ^^Tt""! 

*u^ii-c\  -11  rv        ^i*^!  °        It.    promwtua.    vide  Stat- 

that  Indictment,  will  not  anlwcr^  but  ftandeth  mute  or  dumb,  fe.  3.  ^xi,  1.  c.  3. 
whereupon   he  is, to  receive  Pain  (as  it  is  termed)  Forte  and 
hurey  and   be  prefled  to  Death  t :  In  this  Cafe  his  Goods  •  Doft.  &  Stud.  1.  2. 
•    only  be  confifcate,  but  not  his  Lands  ^ ;  and  therefore  in  I'  j^J^j^nj   s„nf.    pj, 
this  Cafe  I  fuppofe  he  may  make  his  Teftament  of  his  Lands  ^f.  coron.  foi.  139,'  ws\ 

Inft.  part.  1.  !ol.  391. 
*  ^uia  vie.'  noo  prohibetur,  quod  no&  condemxutur* 

If  a  Felon  (5)  be  indided,  and  afterwards  be  attainted  by 
Vcrdi^^   or  Confelfion,  the  Time  of  the   Fa<ft    committed 
comprifed  in  the  Indi^ment  is  to  be  regarded  in  refpeft  of 
his  Lands  :  But  in  iefpe6l  of  his  Goods,  the  Time  of  his 
Judgment  r.     And  therefore  if  before  Judgment  he  do  ftll,  y  p^^^,   ^^     Grants 
give,  or  otherwife  alienate  his  Goo^is,  fuch  Sale,  Gift  or  fol.6.  inft.  part.  i.  foi. 
Alienation  is  good  z.     Neither  (6)  may  the  Sheriff  or  other  ^^^^n^*^^^^  ^*Ma** 
Perfon  take  or  feife  the  Goods  of  any  Perfon  an-efled  and  im-  chart**fol.^^.'  ptrt.^fl 
prifoned,  before   the  fame  Perfon  be  convi6)ed  or  attainted  40  £•  3*  ri.  3  s  3. 
of  Felony,  according  to  the  Law,  or  that  the  Goods  ^^^^^^%J^^^^^. 
otherwife  lawfully  Iqrfeited  *•     Hqwbeit,  if  he  make  his  262.' 
Teftameut  before  the  Condemnation,  forafmuch  a»  the  Tef*  '  Perkins  ubi  fupra. 
tameptis  not.good  before  his  Death:  N  fuch  Difpofuion  being  Z^'V^^'cZir^t^. 
prevented  by  Judgment  or  Condemnation  is  ipade  fruftrate  « ;  ff.  de  donac  cum  di- 
infomuch,  that  if  the  (7)  Teftator  being  convifled  of  Fe-  ftin^ionc  tamen,  ut 

M^w     i  r%  i^^„  per  Bar;  in d.L. Grain 

Vol.  L  ^  Q^  lony  V  teftm.  q.  a6. 

*  Stat.  R.  3.  an.   i.  e* 
3.92-4.  fol.  4*  Brook  tit.  Forfeiture,  pt.  5^*  '9  StanC  pl.Coron.  fd.  1^2.  lib. '5-  fol*  no^  fcxfi^B  Cafe* 
;  9K.  4.  II.  I  R.  s  c  3.  ^  c.  Matthse.  de  celeb,  miff.  extr.  '  JPangr.  in  Rtib.  d^  teiU-  txiu 

Jul  Ciar..S.  teftm.  q.  4t.  Qra(|P  f •  teft(o>  ^*'%6k    Vaf^.  dc  iiiccfff  rtfgl;  lib.  X  $•  tf.ti.'lS. 


Who  nufy  make  a  Tejiammt^  or  not.        P*t  II. 

lonybe  never  executed,  for  that  pei*haps  he  dieth  in  Prifon> 
or  efcapeth  out  of  PrVfon  and  dieth  naturally ;  yet  is  the 
Teifament  void  by  Force  of  the  Condemnation,  unlels  he 
do  obtain  his  Pardon,  and  therewithal  full  RcfVitutiou  to 
'  L.  fi-quis.  $.qiiatenu8*  his  former  £ftate  ^* 

i[»  de  injuit.  teita. 

[     t^^9    1  §'  XIV-  Of  Hcreticks* 

J  4  An  Heretick  cannot  mah  a  TefiamenU 
2*  Whether y  and  when  doth  an  Heretick  forfeit  hh  Lands  and 
Goods* 

3.  Whether  is  the  Tejlament  goody  if  the  Heretick  were  never 
conviSied. 

4.  An  Heretick  may  he  condemned  after  his  Death. 

5-  Whether  an  Heretick y  having  reclaimed  his  Herefjy  may 
make  a  Teftameitt, 


^Auth.  crcdentcs.  C.  A  N  (i)  Heretick  cannot  make  a  Teftamfent^  And  though 
de  iiacrct.  Lindw.  in  /-^  by  the  Laws  and  Cuftoms  of  this  Realm,  an  (z)  He- 
dc  fucceff.  rcfoluc.  lib. '^'ctick  do  not  lorieit  his  Lands,  unicrs,  being  delivered  ta 


J.  §.  ijij.  n.  23.  simo  Lay-mens  Hands,  he  be  Executed  for  his  Hercfy  8,  nor  his 
toUw!*,W.!rforuc.  Goods,  unlcfs  being  co«viaed  of  Herefy,  he  be  delivered 
4.  to  jLay-mens  Hands  » :  Yet  if  be  be  convicted,  and  pub- 

«  Doa.  &  Stud.  lib.  2.  lickly  Excommunicated,  though  not  as  yet  delivered,  he 
Brook  titV  Foicim^l  cannot  make  a  Teftament  of  his  Goods  or  Chattels  K 

«.  no.  •  ' 

^  Ibidem.  *  Bar  in  d.  Auth.  credentes.  ^faflf.  J.  teftm.  q.  74*  Clar.  f*  tefhtt.  q*  24.  Gabr. 

com.  coftf.  lib.  4.  tit.  de  telbr.  c*  i.    Quaere  umen  p>  Stat,  z  H.  5*  c  7. 

If  he  (3)  were  never  convifled  of  Herefy,  and  yet  die  an* 
uxkloubted  Heretick ;  in  this  Cafe  it  may  feem  that  his' Tef- 
tament is  void  in  refpe6l  of  his  Goods  y  the  rather  by  Force 
of  the  Excommunication,  into  the  which  by  Reafon  of  his* 

*  Ato'tnd.  ds  fen.  c3i-  Herefy  he  did  fall  ipfofaSlo  k  ;  efpecially  if  in  his  Life-time 

r "-ATh.^t^t/nf^  ^^  ^«<^fo  publipkly  denounced  1  ^  Yea  tho'  he  were  not  fo 
rad.  part  §.  i8.  denounced,  yet  (4)  lo  odious  is  the  Cnme  of  Herefy,  that 

1  At  non  fuificit  ex-  he  may  be  condemned  of  Herefy  after  he  be  dead  °*;  at  leatf 
orcTmen^  quo  dBc"  ^^^  Exception  of  Intcftability  may  be  oppofed  againft  the 
tur  fluit   inteftabiltfi.  Probate  of  the  Teftament  ".    If  the  (5)  Teftator  reclaim  his 

vCTum  d'«t^^s1mo'  de  ^^*'^fy'  ^^^"'  ^^  ^^  "^^  intertable,  although  he  did  not  reclaim 
Prxtis  de  interp.  ult.  ^^^  fame  before  Condemnation,  fo  that  he  do  it  before  he 
V9I.  lib.  a.  foi.  148.  n.  be  delivered  to  the  fecular  Power  <>•  But  howfoever  he  rc- 
^'c-  Sane  wofettur  a.  ^^^^^  AbRity  to  mal^e  a  Teftament,  which  reclaimeth  hb* 
38.  £  ex  judidqrumiff:  Herefy;  yet  the  Teftament.  made  by  an  Heretick,  whiles  he 
de  accu.L.  Manichaeo^  perfifteth  in  his  Hercfy,  doth  not  recover  any  Force  by  fucb 
dehlr.'«;.'^^^^^^  Recantation  P.  And  if  he  fall  again  into  th€  Herefy,  by 
$•  hcrefis,  n.sriiEgid!  ^i^ch  R61apfe  he  doth  incur  all  the  Punifhments  whercunto 
Bofl:  traft.  var.  tit.de  he  was  fubjcft  before ;.  neither  is  hb  Recantation  any  more 

nzret.   Bellam«-    Dec.  ♦-  u.»  m:^^^^m^A  n 

677.  cumff  q.  ^o  ^  accepted  n^ 

*  Per   ea  quae    habet 

Dec.  in  1.  i.  de  feci^dis  nuptlis.  C  num.  %  Cardinal,  in  clem,  eoi  de  fepultor.  q.  19*.  &  infra  ea^ 
part.  $.18.  o  Hoc  tamen  jure  quo  nos  utimnr,  nam  jure  civili  Tedtmans  poft  hzrelin  poft 

fente'ntiam  folum  ^itat  poenam.  mortis.  Panor.  ip  c.  pen.  de  hserct.  extr.  Boer,  decif.  ^43*  BolT.  traa* 
Tar.  tit.  de  hxretlcis.  r  Slmo  de  Preti^  de  iaUrp^  nit.  vol.  11.  z.  fdub.  1.  foluc.  4.  n.  56.  cuju« 

rei  ratio  eft,  quia  tdlxn.  Hi  ab  initio  auUuo»k  %  Clsir.'Bo&  Careriosi  Gillludus>  dcalli  de 

H^reti6i»« 

Nota  I . 


P  art  II.     ^  Who  may  /nake  a.  Tefiamenti  or  not. 

Ncta;  The  Statute  macfe  2  fl".  5*  c.  7.  whereby  the  Fcm:- 
fcituTc  of  Lands  in  Fce-fimplc  and  Goods  and  Chattels  "were 
given  in  Cafe  of  Herefyj  i^andeth  repealed  by  the  Statute  .   ' 

I  Eliz,  €•  I.     The  Books  which  fpeak  of  Forfeiture  are 
grounded  upon  the  faid  Statute  %  H..  5.  which  then  flood 
in  Force;  faving  5  R.  2.  which  was  before  that  Statute. 
For  neither  Lands  nor  Goeds  before  the  Making  of  that  ^J  /'  ^r  ^^i  a 
Sutute  of  2  H,  5.  were  forfeited  by  th^  Conyiftion'of  He- p^,  ^'ol,  ^j^'         - 
refv,  becaufe  the  Proceeding  therein  is  rtercly  fpiritual,  and 
fro  faliUe  anima  y  and  in  a  Court  that  is  no  Court  of  Record:       f      jqq     T 
And  therefore  the  Convidlion  of  Herefy  worketh  no  For-  ' 

feiturc  of  any  Thing  that  is  tepipoi^al,  viz^  of  Lands  or 
Goods. 

But  now  by  the  Statute  19  C<rr.  2.  c/i^  .9.  the  Writ  (fc  to*-  * 

retico  comburendoy  with  all  the  Proceedings  thereon,  and  all 
f  unilliments  by  Death,  in  Purikiance  of  any  Ecclefiaftic|iJ 
Cenfures,  are  ffom  thenceforth  utterly  aboliftied. 

§.  XV,  Of  an  Apbftata, . 

X.  An  Afojiaia  cannot  make  a  Tejiament, 

2.  An  Afojlata  worje  than  an  Heretick^ 

3.  WTio  is  an  Afojiata. 

4.  The  State  of  the  Heretlck  and,  of  the  Afoflata  damnablej 

5.  Three  Kinds  of  Afoflafy.  .  *  - 

6.  Every  Afojlata  is  not  intejlahle. 

THAT  j^i)  which  hath  been  fpojcen  of  an  Heretickinay 
alfo  be  verified  of  an  Appftata  r.  For  he  is  (2)  as  bad,  AMfUt^lu  ^m^H^- 
or  rather  worfe  and  more  execrable  «.     For  (3)  an  Apoftata  ft£nf.  tjt.  Ss^Apoftat' 
b  he  which  doth  wholly  ftart  back  from  the  Chriftian  Faith,  §•  quaiiter. 
which  once  he  did  profefs,  .and  wherein  he  was  once  bap-  ^JJiU^^c?'  L?  iSt!  ct 

tized ;  and  becometh  in  Profeffion  a  Jew  or  a  Turky  pr  fomeeod. 

other  Infidel,  approving  their  detefla Die  Rites  and  Supcrfti- 
tions  ^ :  Whereas  an  Heretick,  albcix  he  ^o  obftinately  per-  •  Sumrta  HoiUenf. 
fcvcre  in  his  Error,  yet  he  erreth  not  wholly,  but  particu-  ^^^'^^^  ^t^!'  a*V* 
larly  in  fome  Part  of  the  Chriftjan  Religion  ^.  Both  in  ^  c.  quidam  de  a- 
Tnith  are  abominable,  and  the  (4)  State  of  either  miferable  poftat.  &c.  contra  . 
?ind  damnable.  But  of  the  Two  the  Apofta^a  is  more  hor-  ^^if'^''''^  ^""^  ^*" 
riblc5  and  better  were  it  never  to  have  known  the  Way  of^  Summa  HoftienC 
Truth,  than,  after  the  Knowledge  thereof,  to  rejeS  it,  or  tit.  de  h«m.  &  d^ 
ftart  away  from  it  ^.  Worthily  therefore  is  the  Apofiata  to  ^^^^EpHl.  Pctr.  c.  «. 
be  ^  {everely  punifhed  as  an  Heretick  y,  v.  si.'  Epift.  Paul,  ad 

^Hebrsos  c  6#  ver.  6. 
'  j'anor'  la  c»  !•  de  apoftat*  cxtr* 

There  (5)  'be  Three  Kinds  of  Apoftafy  ;  Perfidifse,  Inole-  \  . 

dienticey  Irregularitatis ;  one  of  Milbelref,  another  of  Difo- 
bedience,  the  Third  of  Irregularity  z.    Apoftafy  of  Mifoe-  ««uramaHo(ycnntit. 
lief  is,  when  a  Man  doth  utterly  forfake  the  Chriftian  Be^  Jcclq^  ^^^^ 

lief,  as  Mention  is  made  before :  So  did  Julian  the  Apoftata. 
Apoftafy  of  Difobedience  is,  when  the  Subbed  refufcth'  to 
^bfy  \h^  lawful  Commandment  pf  hi^  Ordinary  or  Supc-     * 

rior : 


Who  may  make  a  Tc/famenf,  or  twf.        Part  H. 

•  SummaHoftkAf.ut.  Tfor^:  And  fo  do  many  Anabaptifts  at  this  Day.    Apoftafy 
Heb*c?^*Vcrriy*  *^^^  Irregularity  is,  when  he  that  hath  entered  into  the  Mi- 

niftry,  and  taken  Holy  Orders,  forfaketh  his  Spiritual  Pro- 
feffion,  and  becometh  not  in  Habit  only,  but  in  A&tons,  a 

«ttf  nobis  de  apoft.  Lay-man  »>.  But  (6)  I  fuppofe  that  an  Apoftata  from  Obe- 
dience, or  from  Spiritual  Profeffion,  is  not  difabled  to  make 

bo^^'c*"  ^"^  ^  ^^  ^^  Teftament  c,  though  he  be  worthily  fubjeA  to  othci- 

^Dcqluhus   Ab.  in  grievotis  Puniflimentsd. 

CI.  de   apofta*  extr> 

&  Hoftient.  fumm.  cod.  tit.  j.  qualitcr  puniantur. 

[     loi    J  §.  XVI.  Of  rfurers. 

J,  A  manifejl  Ufurer  cannot  ntdke  a  TeftamenU 
a.»  Every  Ufurer  is  not  intejiable* 

3.  Who  is  a  manifejl  Ujiirer, 

4.  Whether  one  AH,  may  make  an  Ufurer  to  he  manifejl. 

5.  Whether  he  he  an  Ufurer  which  lendetk  f of  Gain,  hut  doth 
not  receive  any  more  than  tht  PrincifaL 

6'  An  Ufurer  is  not  intejlahle  m  England,  2/»/^i  he  take  above 
Ten  in  the  Hundred  for  a  Yearns  ForhearancCi  or  after  that 
Rate. 

7.  The  Punijhment  for  Ufury  in  England. 

8.  A  nianijejl  Ufurer  is  not  to  be  huried  inany  Ciurc^^or 
Church-yard. 

AManifeJh  (i)   Ufurer  cannot  make  a  Teftament:  And 
though  he  make  one,  it  is  void  in  Law  concerning 
Goods. and  Chattels,  unlefs  he  fatisfy  for  the  Ufury,  or  put 

•  c.  qitanqtiam.   de  in  Caution  for  SatisfaAion  to  be  made  *. 

T|fur.    I.    6.    plar.    €. 

feftrn.  q.  «6.    Michael  Graff. Thcfaur. com.op.  J.  tcftm.  q.  33. 

Wh^re  it   is  (2)  faid,  a  manifejl  Ufurer,  we  are  to  note? 
,  ,  '    that  not  every  Ufurer  is  excluded  from  making  a  Teftament, 

ibl:  GloraS!"'  *^  ^"^  *  manifejl  Ufurer  only  f ;  that  is  to  fay,  (3)  fuch  anOnc 

as  hath  been  condemned  for  an  Ufurer,  or  hath  publidkly 

confeffed  that  he  haih  taken  Ufury,  or  is  publickly  reputed 

and  taken  for  an  Ufui-er  amongft  his  Neigbbouts,  who  ate 

« Gem.  &  Franc,  d.  c.  prcfumed  to  know  his  Life  and  Converfation  8.  Tbc'Veiity 

quanqiiam.  ^f  ^^^  P^^^^  ^^j  Exercife  of  the  Trade  of  Ufury,  beiiig 

the  Foundation  of  the  Fame  and  common  Optiiton  that  he 
^  VU  conftat  dc  veri-  was  an  Ufurer  h.  In  which  Cafe  he  being  not  only  an  Ufn- 
&uWuL&":^^^^  butamanifeft  Ufurer,  exercifing  that.Trade,  not  pri- 
atur  pcrfamampopuli  ^atcly  only,  but  publickly^  his  Teftament  is  void  in  Law*: 
ft  ill!  confonantcm  Unlcfs  he  made  Reftitution  or  Satisfadion  for  the  fame  in 
tatr^robTt^^^^^^^  S'^  .^j^l-^5me  k,  or  elfe  Caution  be  entered  for  ReftituUon  or 
junaas  inducitiir  pro-  Satisfaction  to  be  made  after  his  Death  U 

batio  manifeft.  quoad 

d"«^;  ^^  V!^  *"  c.rqtianquam.  de ufur.  $.  Jo.  de  An.  in  c.  $.  n.  3.  dc-ufor.  «tt.  qwm  vide  n.  -4. 

;!,«     ITu     r  i;.?;  *  Mmoch.  de  Arbit.  Jud.  I.  a.  caf.  aj5.    Mafcard.  de  probac^oncld". 

»  Boroius  m  cap.    qiiam  omnibus:  deifftt?.  «t»  n.  52-  *         1      ^ 

And 


Part  n.       •  1fh>  may  make  a   Tejiament^  or  not.  ' 

And  (4)  though  fome  arq  of  this  Opinion,  thai  a  Man 
cannot  be  faid  to  be  a  manifejl  Ufurer^  unlefs  he  have  divers 
Times  taloen  Uf ury  ™ ;  yet  that  Opinion  is  not  hjeld  for  found  "  Bar.  ia  L.  3.  dc  fiiru 
amongft  the  Writers  of  the  £ccleliaf)ical  Laws ;  who  think 
that  a  Afan  may  be  a  manifeji  Ufurer  by  one  only  A£ij  the 
fame  being  publick  and  manifeft  ".  Again,  our  Ufurers  here  *  Cwd.  in  dem.  ^oi* 
in  Efigland  deal  fo  cunningly,  under  the  Cipak  of  ojher Con-  ^  ^^'P"^*  ^-  *^ 
trads^  avoiding  the  odious  Nafne  of  an  Ufurer,  and  Pro-' 
feffion  of  Ufury,  that  though  they  prai^ife  nothing  inoie, 
yet  (by  Reafon  of  the  Colour  wherewith  their  Aftions  are 
dyed,  they  efcape  the  Punifhmcnt  of  Law)  nothing  can  Ipe 
more  hardly  proved,  than  that  they  be  man\feji  Ufurtrs ;  fo 
ihataMan  may  truly  £ay,  Non  deficit  jm^  fed  frobaiip:  Wbereia 
what  Proof  is  fufficient  ifi  this  Cafe,  over  and  above  the 
Proofs  formerly   deferibed,  is  left  unto  the  Wifdopi  of  the 
Judge  <^.    Neverthelefs  (5)  it  is  not  fufficient  in  Law,  to  de- *  Meniejch.  d.  c«f.  155, 
privc  a  Man  of  the  Authority  or  Liberty  of  Making  a  Tef-  ''^  P'^"  ^  ^  i 
tament,  becaufe  he  hath  lent  his  Money  or  Goods  to  Ufury,      [      lOJ     ] 
unlefs  he  have  taken  Increafe  over  and  above  ^he  Principal  P.  9  Dom.  &  Franc,  la 
Neither  (6)  is  it  fuflBcient  to  hjive  taken  Ufury,  and  that  iwtf-  d*  c-  quanqium.  de 
lufifily,  to  the  Effeft  of  Making  the  Ufurer  inteftable,  uhlcfe  ]?^V.  iid!   ^^  ^^ 
he  have  received  aboye  the  Sum  of*  Ten  Pounds  for  the  Loan      „  « 
or  Forbearing  of  an  Hundred  Founds  for  one  Year^  or  after  that  f  *  ^:^^^  cap?*^ 
Ratt.    *  The  Sum  of  10/.  Intercft  for  the  Forbearance  of  jfi  }^.  cap.  ly. 
100/.  for  one  Year,  is  by  Virtue  of  the  Statute  zi H.  p.  *^^'^:  *•»!>■  *^ 
and  this  was  reduced  to  8/.  ftr  Cent,  by  the  Statute  21  Jac*  '*  Aan«»  ca^^T^ 
fp.  7.  and  afterwards  ^o  6/-  f^r,  Cept.  by  the  Statute  1% 
Car.  z.  and  now  by  the  Statute' 12  i^nin^r,  'tis  ci>a6led,  that 
no  Petfon  fhall  upon  apy <^ontTaS  take  for  Loan  of  Money> 
or  any  Coo^nodity,  ilboye  ^/.  for  the  Forbearance  of  106/. 
for  one  -Year,  and  after  that  Rate  for  a  greater  or  leffer  Sum^ 
or  for  a  longer  or  ihorter  Time ;  and  all  Bonds,  Contracb, 
Aflbrance^,  €#r.  for  Money  lent  at  Ufury,  where  there  l^all 
be  more  taken,  (hall  be  void,  ai»d  the  Offender  (hall  forfeit 
trcMe  '  the  Value  of  the  Money,  Wares,  and  ptbcr  Tbinjp 
fo  lent,  bargained  or  excnanged. 
And  no  Scrivenfrs,  Brokers ,  Solicitors,  or  Drivers  pfSar^ 

S'^j,  (hall  take  more  than  5  ^-  for  100/.  for  one  Year,  for 
okage  or  procuring  the  Loan  or  Forbearance  of  any  Sum 
of  Money,'  and  fo  rateably,  &c.  on  Forfeiture  of  ao/.  with 
Cofls  of  Suit  to  the  King  and  the  Informer,  who  will  fne 
for  it  in  the  County  where  the  Offence  was  committed* 

But  tbo*  all  Ufury  is  condemned  by  the -Laws  and  Statutes 
of  this  Realm,  as  unlfiiwfuH;  Yet  neverthelefc  every  Kind  54^  S^ij 
of  Ufuiy  is  not  pnniChable  with  Kke  Penalty.  For  if  any 
A>  rcccif  e  'U,fuTy  only  after  t^e  Rate  of  ^  Ten  Pounds  in  the 
Hqndied  for  .a  Year's  F.orbcarauce,  or  under  tbf^t  Rate,  he 
ftall  only  forfeit  fo  muph  as  fhall  be  referyed  or  received  by 
Way  of  Ufury  above  the  Prippipal «" :  By t  if  any  fhall  re- 1  x|)id, 
crive  above  that  Rate,  he  doth  not  onlylofe  his  Principal, 
together  with  the  Intercft,  but  "  alfo  to  be  punifhed  a^d 
concQed  according  to  .the  Laivs  Bcflefiaftical  <•    By  (8)  •  Kod.  stat.  siie.  au. 

vhich '?•  <^' ^' 


TPho  m^y  make  a  Tejlamenf,  or  mt.  '        PartH. 

which  Laws,  if  any  be  a  manifejl  Ujurery  not  only  his  Tefta«- 
ment  is  void,  as  is  aforcfaid,  but  his  Body,  after  he  is  dead, 
is  not  to  be  buried  amongd  the-  Bodies  of  other  Chriftian 
Men,  in  any  Church  or  Church-yard,  until  there  be  Refti- 
...  ,  tution  or  Ciiution  tendered  according  "to  the  Value  of  fuch 

*  Sec  the  Cuftome  de      Si  qtiis  de  ufura  convidus  ftierity  omnes  res  fuas  amittat  ^. 
J^orm.  c.  ^0.    Inter.      UJurari  omnes  resy  five  tejiatusfivc  intejhattu  decefferity  regis 

7  Fleta,  Ub.  a-  c  5.0.         Mantjejlus  ufurartus  ejt  intejtabilts  y. 

By  the  old  Laws  of  King  Aljredy  (fcp  it  was  ordained,  that 
the  Chattels  of  Ufurers  fhould  be  forfeited  to  the  King, 
their  Lauds  and  Inheritances  Ihould  efchcat  to  the  Lords  of 

■  Major  ^  T.  §.  3.  the  Fees,  and  ^hey  Thould  not  be  b^ried  in  the  SaijSujirjr  V 

c  5*    §*   I*    Pari.  50 

^.  3.  a.  5&    Tle^a*  tib.  %.  c.  ^.    Brad*  1*  $•  f*  li$>  ;I^ 

5.  XVH.  Of  inceftuous  Perfons, 

I,  Whether  incejluous  Perfons  may  give  any  Thing  by  their 
Tejlamenfy  and  to  ivhom^ 
^    «  -  a»  fVhat  Marriages  be  incejlitaus. 

L      ^^3     J  •         3-  What  Degree  of  Confangidntty  doth  hinder  Marriage, 

4.  Certain  Cafes  wherein  the  Tejlator  may  bequeath  fomething 
,    .  tp  their  inceftuous  Children. 

HE  ( I )  who  doth  contraS  inceftuops  Marjiage  is  prohi- 
bited f.Q  difpoie  ai^y  Goods  orChattek  by  hisLaft  WiU 
cither  to  his  Children  begottea  in  fucl^  Marriage,  or  tp  any 

•  Ufj  quis-  G.  d.in"»  other  Perfon  *;  favipg  to  hb  Children  begotten  in  lawful 
eeft-  Hup.  Marriage,  (if  he  have  aijy  by  a  former  Wife,)  or  to  his  Pa- 

croi^aS?Jm'  ^ntcill^  ^^^^^*  ^^  ^^  ^'^^  Brother/ or  $ifter,  or  to  his  Uncle,  or  Aunt  ^ 
nwi  Cctwra  fiUum  %  By  (z)  inccfluous  Marriage,  in  this  Place,  I  underftand  fuch 
^liam,  fed  ncpotem  &  Marriages  as  are  folemnized  betwixt  a  Man  and  a  Woman,. 
JuS'' mrlSiiut^'fcxK  ^^^^6  ^^  Kindred  or  Alliance  the  one  to  the  other  within 
Lrcendcnt^.  &  per  pa-  thofe  Degrees  of  Confanguinity  or  Affinity  within  which  it 
rentes,  non  folum  pa-  is  noj  lawful  to  jnarry  c ;  that  is  to. fay,  within  the  .Levitic^l 
"J"  t  TTrr^'Jt  I><^grett,  or  the  Degrees  prohibited  by  God's  Law.  The 
4UQS  afcoiidentea  Ac- Wprds-ot  which  Law  are,  «11.  ]fhou  Jhalt  not  uncover  toe 
curf.  Bald,  b  alu  in  d.  J^akednefs  of  a  Woman  and  her  Daughter y  neither  Jhalt  thou  take 
p;4lle  m  StT^k^^^  or  her  Daughter's  Daughtery  tounfoyerhr 

^.dab.  i.foluc.4.  n.  9a.  NokednejSy  for  they  are  her  near  Ktnf women  ;  now  in  tlxis  rro- 

♦  covar.  de  fponf.  &  hibition  nonc  of  the  Wife's  Kindred  are  ipentioned,  but  hpr 
"r^^kx'^i^'S.  in.*  Daughters,  and  yej  her  Mother  and  herSifter  arc  both  coro- 
reftlis  36.  q.  1.  •  prehended  within  the  Rcafon  thereof^  bepaufc  they  arc  her 
<  Lcviticite  i8- ver.  l^  near  Kinfwomen. 

PtirJcn^  Cafe.  I  infUt.  But  the  Wife's  Sifter's  Da^ghtp^  is  not  within  the  Levlm^ 
4^Lion.  16.  s.  q/  Degrees;  and  fo  it  was  adjudged  upon  Confideration  of  th^ 
&^Hnnrv.BrgJjbcw,Si2LtMtt  3^  H.  8.  c.  38.  whcrc  a  Man  married  his >Viic» 
I  ^^•S?*'  ^'  I'  Sifter's  Daughter ;  but  it  was  otherwife  adjudged  in  «  Mani 
M^Sl*'  -  Cafe,  where  after  the  Marriage  the  Partiei  were  diyorceo, 

^*  '  bcca;ifethcMan  married  his  Wife's  Sifter's  Daughter;  tis 


# 


Part  Ilir        Who  may  make  a  Ttjtainmt^  or  n(ft. 

'I 

true,  Serjeant  Moor,  who  reports  the  fame  Cafe,  tells  fls, 
that  fuch  Marriage  is  jaot  prohibited,  becaufe  'tis  not  within 
the  Lcvitical  Degrees  >  but  the  Lord  Chief  Jiiftice  ^  Vavghan  §  yn^-h,  i^^p,  ^^^^ 
held  that  t*o  be  no  Manner  of  Reafon,  because  fome  Mar- 
riages rauil  be  prohibited  which  are  not  mehtioned  amongft 
thofe  Degrees,  as  the  Father  from  marrying  bis  Daughter,  i 

the  Graiidfon  from  marrying  his  Giandmother,  and  the  Un- 
cle from  marrying  his  Brother's  or  Sifter's  Daughter,. 

The  Suit  in  the  Confiftory  Court  of  the  Archbiftvop  of  fF«rt!ey  v.  Jfatkinjcii^ 
Tork  was  to  diffolve  a  Marriage  between  the  Hulband  and  xf  il^ne'ffia 
his  JVijVs  Sifter* s  Daughter  i  Serjeant  im«^  tells  us,  it  was  a  Lev.  a54. 
with  his  JVijis  Daughter ;  and  Juftice  Raytnondy  who  reports- 
the  fame  Cafe,  fays,  it  was  with  his  Sifter's  Daughter ;  but 
be  it  as  it  will,  the  Serjeant  reports,  that  a  Prohibition  was 
granted,  becaufe  it  was  not  within  the  Levitical  Degrees; 
*tis  true,  'tis  not  fo  exprefly  in  "y^^ords,  but  'tis  within  the 
fame  Reafon  of  the  Prohibition  m  the  xviii  Chaf.  mer.  14* 
•where  the  Nefhew  is  exprefly  forbid  to  marry  his  Father's 
Brother's  Wife,  becaufe  flie  is  his  Aunt ;  and  for  the  fame 
Reafon  in  the  Principal  Cafe,  the  Huiband  muft   be  prohi-     • 
bited  to  marry  his  Wife^'s  Sifter's  Daughter,  becaufe  he  is 
her  Uncle ;  and  in  arguing  this  Matter,  one  of  the  Judges 
cited  AUingtons  Cafe,  where  it  was  held  incongruous,  for 
the  Nefhew  to  marry  the  Aunt,  becaufe  fhe,  who  is  fuperior 
to  her  Hulband  in  Parentage,  muft  be  inferior  to  him  in 
Marriage ;  but  the  Reafon  is  not  the  fame  ^\'here  the  Uncle 

marries  the  8  Niece,  becaufe  he  is  fuperior  to  her  in  both  '  CUment  ^£€arJ, 
•k-r.  u  -r^^XJo  5  Mod.  448k  S.  P.  0- 

thefe  Refpofls.     .   .      .     .   ^  -    ^     ^  ^^        ^  therwifc  adjudged. 

The  C^ueftion  m  this  Cafe  was,  whether  a  Man  after  the  j^^j  ycHuB  CmJ 
Death  of  his  Wife  might  lawfully  marry  her  Sifter;  the  Vau^an  302.  '         » 
Chief  Juftice   Vaughan,  and  the  whole  Court  of  Common      r      -tq.      t 
Pleas  held,  that  fuch  Marriage  was  unlawful,  becaufe  'tis  ^      J 

exprefly  prohibited  in  the  ^  i&th  Chapter  of  Leviticus^  for  »•  Lcvit.  18.  v.  18. 
to  marry  the  Wife's  Sifter  is  prohibited   in  fame  Degree  of    • 
Affinity,   by  thefe  Words,  (viz.)  Thoujhah  not  take  a   Wife 
to  her  Siller  to  vex  her,  to  uncover  her  Ndkednefs,  hejides  the 
other  during. her  Life;  but  admitting  'tis  not  within  the  Levi- 
ticai  Degrees,  if  the  Marriage  is  had  after  the  Death  of  the 
Wife,  y<t  'tis  prohibited  by  God's  Law;  now  *tis.declared 
by  i  AA   of  rarl lament  to  be  agaiijft  God's  Law,  T^'-^'-^  1  ^g  U.  g,  ^j^p.  ^ 
That  no  Diffenfationjhall  he  made  of  a  Marriage  of  a  Man  with  •   •     p« 

his  Wif^s  Sifter y  (and  the  Reafon  there  given, is)  hecaufe  'tis 
^einft  God's  Law;  'tis  true,  that  Statute  was  repealed  by 
1  £^  a  -PA.  £^  Mar.  caf.  S«  but  was  revived  by  j  Eliz,  cap. 
I*  befides  this  Marriage  is  declared  to  be  againft  God's  Law 
by  the  ^Canons  of  King  Jamesy  w:hich  were  confirmed  by  *  99th  Canon,  Anna 
the  Parliament,  (viz.)  No  Perfonjhall  marry  within  the  De-  *^^' 
Xrees  frohihited  by  Gpd^s  Lawy  and  exfrejfed  in  a  Table fet  forth 
hy  Authority  in  the.  Year  1 563,  and  all  Marriages  otherwife 
made  and  controlled,  Jhall  he  adjudged  inceftuous  ;  now  a  Mar- 
riage between  a  Man  and  Us  Wife's  Sifter  is  exprefled  in 
that  Table.         ' 

So 


t 


Wh$  tnay  Make  a  Tejiammty  at'  not.       Part  II. 

Birrhttrfxa  Wcks,        So  whcrc  a  Libel  wa*  exhibited  againft  the  Defendant  for 
Jsfut'sS'  ^^^^^  *^  Carrying  his  mfis  Sifter ;  he  fuggefted  for  a  Pro- 

hibitioni  that  his  firft  Wife  was  dead,  and  that  he  had  a 
Son  by  his  prefent  Wife,  to  whom  an  Eftate  would  defcend 
as  Heir  to  his  Mdther ;  and  that  tho*  he  pleaded  this  Matter 
in  the  Spiritual  Court,  yet  they  proceeded  to  make  the  Mar- 
riage Toid,  and  to  baflardife  the  Iflue ;  but  a  Prohibition 
was  granted  as  to  that  Matter,  and  that  they  might  proceed 
to  punifh  the  Inceft. 
MitftCtSt,  t-Joaa  Prohibition^  C^r*  the  Hufband  fuggefted,  that  he  hadfct- 
*'***  tied  his  Lands  on  his  Children  by  his  prefent  Wife,  and 

that  h^  was  profecuted  in  the  Arches  to  be  divorced,  for 
that  {he  was  the  Sifter  ofhisfirft  Wife;  the  Confequcnce 
ifrhereof  was  to  make  his  Children  BaRards,  and  draw  the 
Settlement  of  his  Lands  in  G^ueftion ;  but  the  Prohibition 
was  denied  j  for  if  if  fhould  be  granted,  then  every  inccftu- 
ous  Marriage  might  be  fheltered  under  the  like  Pretence; 
•  and  the  Mattef  being  proper  to  the  Jurifdiftion  of  the  Ec- 

cleiiaftical  Court,  it   fliall  be  determined  there,  though  a 

Temporal  Inheritance  may  coi[ifequentially  come  inG(ueftion. 

Uv9rytrCvi$Jifi»tt,         Libel,  t^c.  againft  a  Man  for  marrying  his  Wifes  Sifter* s 

5MaJ.i68,  Baftardi  he  fuggefted    for  a  Prohibition,  that  a  Baftard 

Daughter  was  not  within  any  of  the  Levitical  Degrees,  either 
of  Confanguinity  or  Affinity,  that  the  piiohibiting  a  Man  to 
approach  to  any  near  of  Kht,  can  never  be  intended  of  a  Baf- 
tard, becaufe  (he  is  in  Law  accounted  ^/i<i  ^^zi/f,  and  by 
«  Confequence  can  have  no  tCin ;  to  wHich  it  was  anfwered, 

that  at  the  Time  when  the  Levitical  Law  was  given  to  the 
Ifraeiites,  there  was  no  Difference  amongft  them  between  a 
Child  born  in  Adultery  and  in  lawful  Marriage;  that  the 
ZeviticdlhsLW  was  founded  on  the  Law  of  Nature  as  well  as 
on  a  politick  Reafon  to  enlarge  their  Kindred,  and  to  unite 
their  Families ;  and  therefore  'tis  naturally  as  unlawful  to 
marry  his  Wife's  Sifters  Baftard,  as  it  would  be  to  marry 
A/s  JVift^s  Sifter's  legititnaie  Daughter  J  therefore  fuch  a  Mar- 
r  jo^  "I  tiage  is  prohibited  by  thefe  Words,  Ad  froximum  Sanguims 
^         ->     ^      non  acudas :  The  Court  inclined  to  grant  a  prohibition  in 

the  principal  Cafe. 

By  the  (3)  Statutes  of  this  Realm  \\  is  declared  and  cfta- 

bliflied^^  he  lawftdfor  all  Perfons  to  marry,  which  be  hdtfro^ 

hibited  by  God's  Law  ;  and  that  no  Prohibition  (Gois  Law  ex* 

teftedj  JhaU  trouble  or  impeach  any  Marricge,    without  the 

1  Stai.H.?.  an.  %%*     Levitical  Degrees  i.     And  theiefore  whofoever  doth  marry, 

c-  38.  ,        being  prohibited  by  God's  Law,  or  being  within  the  Leviticd 

Degrees,  cannot  difpofe  any  Thing  by  his  Teftament  but  to 

the  Perfons  above-named ;  end  efpecially  not  to  his  or  her 

Children  begotten  in  fuch  inceftuous  Marriages':  Unlefs  (4) 

the  Parents  were  ignorant  of  the  Impediment  of  fuch  Con- 

"^  Simo  de  Praetu  de  f  anguinity  of  Affinity  ».    In  which  Cafe,  the  Marriage  bring 

^nterp.  uit.  vol*  lib.  a.  publickly  folemnized,  the  Children  which  are  bom  during 

4ttb.  X.  foloc.  4-  n.  5».  £^^h  th^ix  Igi^rance,  Ht  the  Ignorance  of  one  of  them,  arc 

by  the  Eccleiiafiical  Canons  capable  of  all  Legacies  and  all 

Manner 


T$n  n.  ^  fw^  fn^  a  T^fime^f^  or  mt. 

Manner  of  teftamcntarjr  Benefits,  as  legitimate  »  ;  albeit  the  *  ^^j^^hd!'  h 
Parents  afterwards  fhould  be  divorced  «•  Or  unlefs  fo  much  fp2nf*'extr.  &*ibi  Pa- 
only  ^erc  left  unto  their  faid  Children,  as  would  ferve  for  nor.  Brook  tit.  Baf- 
their  competent  Suftentation  or  Nouri{hmcmP:  Or  Vinltis  i^J^^*!"' ^:J}^^;;' 

ij^«.*i  •!!  **  -t  iterD.  tit.  iMitaroy«  n« 

the  Children  were  appointed  bare  Executors,  without  any  a. 

other  Benefit.    In  which  Cafes  the  Tefiament  b  good  %  as  •  Cov.eplt.de  fpoofaU 

hereaftcr.more  at  Urge  r.  fra^rm'iLV  ^ir^Jk 

tit.  BaiUrdjr,  n.  SA-  flc 
tiiU  per  eondem  inter  foos  cafos,  an.  Jt4HQli.  S.  quem  locum  dilifenter  obferves  cupio.  '  mud 

lU  jure  Can.  c  cum  haberef.  de  eo  qui  dux.  in  ux  ext-  quod  c.  locum  habet  non  folum  in  fpurila, 
led  etiam  in  inceilnofis»  ut  eft  com.  op.  teile  Decio^  c  in  prxfentia.  de  prob.ext.  n.  39.  Gabr.UU 
^de  alimen.  conch  i.  n.  5*  *  Infra  i.  part.  $•  7*    ^ctr.  Du^.  rq^.  %66,    Limit,  o.  verb,  filiui. 

Simo  de  Pnetia de  intarp  ult. voh  lib*  5-  &A*  if'  n.  if.  <  Inira  5.  part.  $.  ^.        '    "^  •     j 

S*  XVni.  Of  a  Sodomite- 

I.  JfOio  is  a  Sodomiti, 

%  A  Sodotgiiu  cannot  ntak^  a  Tejlament* 

3.  iVhal  if  it  vere  nev/fr  amd^mn^d  of  Sodomitry  ¥ 


Q 


(i)  So4oi]»At^>  (that  U  to  (ay,  he  or  flie  that  doth  com- 
mit  that  wic^rd  ax^d  horriUe  Sin  againft  Nature  •,  as  *8^omi«  autem  did* 
id  the  Si^iplf,;,  whereof  Mention  is  made  in  the  Holy|;>;4;^^^?^*;|^ 
Scripture  t^)  i$<9l)  p^pt^ibited  to  make  aTefiament",  and  inter  mafc&a^  fed 
tp  bequeath  hU  Goods  and  Chattels.  And  albeit  hcwere^^i*'"  &^tium  mud 
aox  copviaerf/ (3)  oj:  condemned  thereof  in  his  Lifc.time,^'^^""^^^  ""^^^ 
yet  I  fuppofe  this  Exception  may  be  obje6led  againft  the  Pro-  niocomiaunis  eft, con- 
bate  of  the  Tcftavient  »  ;  for  that  he  was  inteftable'  at  the «"  ^\^].  contcnden- 
Time  of  the  F^a  committed  r.  wm  to'fsSdcffi 

fed  extraqrdinariam 
qnandam  polhitlonem  did  debere,  qnem  DD*  communit^r  reprobant,  ut  rejert  Vivius,  lib.  com.  9p» 
Vterlv  Sodomi^.  Dec  in  L.  ]•  de  fecundis  nuptlia,  n.  9.  C.  Card,  in  clem.  1.  de  confang.  Be  aiT.  q.  13* 
■  GtB*  c.  19.  **  Spec,  de  Inft.  edit.  $.  compendiofo,  n.  5.  '^  Dec.  in  L.  i.  de  fecundis  nup 

p.  Simo  de  Prctb  de  i^terp  i)l&  vol.  li.  i.  dab.  j.  folac.4*  n«  97.  'Simo  de  Pnetis  &  Dec  uU 

fapra-  Adde  <^r4iQat  in  clem.eos  de  Cepul*  <(*  .19^ 

« 

Buggery  or  Sodomy  is  the  carnal  Knowledge  of  the  Body  Sec^^xod.  m.  v.  19. 
of  Man,  Woman,  or  Beaft,  a^ainjl  the  Order  of  N^f }  it  I^^»^- >«•  ▼;  *»•  *> 
may  be  committed  by  a  Man  ^ith  a  Man,  or  with  a  Wqman^ 
or  by  either  Man  or  Woman  with  a  Sea^  ;  'tis  Felony  by 
the  antient  Common  Law,  both  in  the  Agent  and  patient^ 
unlels  it  be  in  a  Boy  or  Girl  under  the  Age  of  .Difcretion  ; 
and  not  only  he  who  doth  the  Aft  .is  a  prit^cipal  Felon,  but      [     106     ] 
airthofewno  are  prefent  aidln   '     '    ^«.       »     ^  .    •     , 


are 

are,  If  any  Perfan  (hall  commit,  &c.  wj^ich   Word  Pfrfon 
extends  to  a  Woman  as  well  as  a  irfan* 


Vol.  I.  R  J.  XIX. 


IFXff  may  make  a  Tejlament,  or  not.        Part  IT. 
§.  XIX.  Of  a  Libeller, 

I 

I.  What  is  a  famous  LiheL 

%.  A  Libeller  intejlahh. 

» 

A(i)  Famous  *  Libel  is  a  Writiflg  made  to  the  Infamy  of 
any  Manf,  publiflicd  abroad  to  that  End  ^:  and  he  that 
ouein  maiam  pirteitt  (i)  is^  conjdemned  for  Deviling,  Writing,  or  Publilhing  the 
?umi  muitU  cxempiis  fame,  is  thereby  deprived  of  the  Ability  of  Making  a  Tef- 
eJurffiT-'s/^*"^'^"^^"^'  ^^  difpofing  of  any  hi*  Goods  or  Chattels  c. 

^Summa  Angel*  Sont* 

Silvift.  verb,  libellos.  ^^ll^  fi  cui  §.  fa  quif.  ff.  de  teda.  L.  unic.  de  bmof.  libel*  G.  Petr.  a  P)a. 

epit.  delift.  lib.  uc*  2t  , 

f  XX.  Of  him  that  Idlleth  himfelf. 

IF  any  Man  do  willingly  kill  bimfelf,  his.  Teftament,  if 
he  nmde  any,  b  void  ^,  both  concerning  the  Appoint- 

tcft^fiic!  Twir.^c.  ^  ^^  ^^^^  ^^  ^^^  Executor,  and  alfo  concerning  the  Legacy  or 
•  Va^.  de  fiicccff.  re-  Bequcft  of  any  Goods  ;»  for  they  arc  confifcate  «. 
iblucUb.  1- J-3*a.3i*     But  by  the  Law  of  this  Realm,  the  Goods  and  Chattels 

of  a  Felo  de  fe  are  not  forfeired,  till  it  be  found  by  the  Oath 
of  Twelve  Men  before  the  Coroner  fufer  vifttm  corporis^  or 
appear  upon  Record.  So  adjudged  H.  27  Elh*  B.  R* 
LoughtairCs  Czity  cited  in  /iMrZ/sCafe,  Kb.  5^  no*  b*  Inft* 
fart  3.  fol.  55.  - 

*BrUton,  c  7.  Cuft.     If  the  Tcftament  be  of  Lands,  it  feems  it  is  not  void,  bc- 
de^Norman.   o^^  21.  ^2^^f^g  ^  p^j^  ^  jg  Jq^^  not  forfeit  any  Lands  of  Inheritance  ^ : 

rieca,!caV  s^.-^  '     *  ^^^  "^  Mdiii  can  forfeit  his  Linds  without  an  Attainder  by 

Courfe  of  Law. 

1  Lev.  &  ThQ  Forfeiture  of  the  Goods  and  Chattels  muft  relate  to 

the  Time  ef  the  Stroke  given,  and  not  to  the  Death  of  the 
Criminal;  and.thcrc  i«  a  Difference  between  Killing  ones  felf 
and  another,  for  the  (irfl  is  againfl  the  Law  of  Nature,  the 
other  is  againft  the  Mofarcal  Law,  by  which  Vengeance  is  to 
betaken  againil:  the  Minflayer;.  but  no  Vengeance  can  be 
Bad  againll  one  who  kills  himfelf,  therefore  his  Goods,  ^c* 
are  forfeited  to  the  King,  who  is  by  this  Means  deprived  of 
the  Benefit  of  a  Subjeft. 

* 

§.  XXL  Of  him  that  is  outlawed. 

«  ft  ^^ 

1.  An  outlawed  Perf<m  hfeth  his   Goods,- and  Bentfit  of  the 
Law, 

2.  What  if  rh£  Anion  he  ferfonal  ?  , 

3.  What  if  the  ABion  he  unjufl  f 

4.  Whether  an  outlawed  Perfon  may  malte  his  Teftament  f 

5.  What  if'  the  Prince  give  the  Goods  to  the  Executor  ^  Whe^ 
ther  he  is  therefore  chargeable  with  the  Payment  of  Legacies  f 

6.  He  that  is  outlawed  doth  fometime  forfeit  not  Go^  only, 
hut  Lands  alfo, 

7.  An 


Part  II.        Wko  may^  make  a  Te/lanmity  or  not. 

7.  An  (italawed  PerfoH  may  make  his  TeftametU  ,of  JLands  not 

fcrfeiud' 

8.  An  outlawed  Per fojp  may  tjffign  Tutors  tefiammtary  to  his      £     J07     3 
Children* 

9*  Certain\>ther  Cafes  wherein  he  th^t  is  outlaw^  may  make 
his  TeJiamer{U 

AN  (i)  out-la  wed  Pcrfon  is  not  ojtily  otU  of  the  Proteflion 
of  the  Prioce^  a,nd  ou.t  of  the  aid  of  .the  Laws  of  ithis 
Realm  8,  but  alfo  all  his  Goods  and  Chattels  be  forfeijted  to  'J^^^'j^^ ^^'j^' 
the  Prince,  by  Mea^s  of  the  Outlawry  ^  ;  although  ;(2)  he  yeJb.  VtU^ry!      ^* 
were  outlawed  but  in  an  adion  perfonal  ^ :  And  although  (3)  >"  dqA.  &  stad.  lib.  %• 
^Ifo  the  .itAicvi  were  pot  juft,  neverthelefs  his  Goods  and  V^^^^  uj  ^  ^^ 
Chattels  are  forfeited^  by  reafon  of  his  contempt  in  not  ap^      "^       '  **^'** 
pearing:  F/>r  it  is.a  ilf4«im  in  the  Conunon  Laws  .of  this 
Realm,  that  he  thajt  is  outlawed  doih  forfeit  all  his  Goods 
and  Chattels  to  the  Prince,  without  DUUndjioD,  whether 
the  kBXoji  be  juft  or  upjuft  k.    And  therefore  (4)  it  foll^weth>  DoA.  &  Stud.  1.  «• 
that  he  that  is  outlawed  cannot  make  his  Teftament  of  his  ^'  3- 
Goods  fo  forfeited  ^     Ipfomuch  that  (5)  if  the  Prince^  jsav-  &  jui.  ciar.  ^.  teftm. 
ingfeifed  the  forfeited  Goo.ds  of  theTeftatpr^  fhould  givej;^9-  Doa.  &  fitnd. 
the  fame  again  to  the  Executor ;  neverthelefs  the  Teftament  *  *  **  *^*  * 
]s  yoid  in  refped  of  fuch  'Goods ;  neither  can  the  Legataries 
recover  the  fame  at  the  Hands  of  the  Execujtor  **» :  For  by  "DoO.  &  Swd.  lib.  «• 
the  Forfeiture  and  Seifln  the  Property  thereof  is  altered,  ajjd  ^' 
fo  ceafing  to  be  the  Goods  of  the  Teftator,  do  not  charge  '   « 

the  Executors  as  Affets  ".  *  Dodk  &  Stud.  lib.  %^ 

If  (6)  the  Teftator  be  outlawed  by  an  Outlawry  for  Fe-  ^*  3-  ^^"^  i-<^^ 
Ipny,  thei)  he  doth  not  only  forfeit  ^bis  Gpods  and  Chattels, 
but  alfo  his  Lands  and  Tenements,  whether  they  be  holdea 
i;i  Fec-fimple  o;*  fior  Term  of  Life  o.    And  he  that  is  thjus  •  Ttrmi  •fLatu^  verb* 
outlawed  can  neither  make  his  Teftament  of  thofe  Goods  VtUsorj. 
per  of  thofe  Lands,  for  they  are  none  of  his. 

But  if  an  Exigency  for  Felony  be  awaixicd  againft  n  Man, 
whereby  he  lofeth  all  his  Goods,  yet  he  may  make  an  Exc- 
cator  to  reverfe  it,  for  there  he  is  not  attainted.  RotV^  Abridgp 
Tit*  E^ecut^  h. 

Howbeit  (7)  I  fuppofe  that  he  th^t  is  outlawed  in  an 
Adion  perfonal  may  make  a  Teftament  of  his  Lands,  for 
they  ^.rc  not  forfeited  P.  Or  if  (8)  he  do  afllgn  Tutors  to  ^  Vide  ^nm  feqnun- 
his  Children,  (as  within  the  Prmincc  of  IV*  and  other  ^^^^  ^Jf^^- ^JjJ^*  ^I 
Places,  by  Cuftom  there  ufed.  Parents  may  do  %)  the  fame  ?^ripf«upt  Brook,  St. 
Aifignation  is  to  be  confirmed  '  by  the  Ortliuary  to  whom  the  Gard.  9.  6.  &  Per- 
Probate  of  Teftajnents  jippertaineth.  Or  (9)  if  there  be  ^^r,?;?"**^'/^^:,^ 
any  Error  or  Pifcontinuance  m  the  Suit  or  rrocefs,  by  r  xs  enlm  qui nohrati-, 
Means  wherpbf  the  Outlawry  is  rcverfed  or  annulled.     Orbu«  didtur  iitic|aiii«» 

*  •rpaniin  diffen  a  rele* 

^  uto:  Cum  relegatio 
(ficttt  utlesatio)  nihil 
aliudeft,quam  exiliom  temporarium*  L.  relepti.  fF.  de  pan.  Q*iiiiimo  &  relegati  quaadoaue  (proot 
ctiam  utlegati)  bona  conMcata  funt.  Jul*  Clar.  §.  teflm.  q.  2«.  Atumen  non  amittit  tettm.  faaio« 
Dem  rdegatos  quoad  bona,  fi  qu»  fint  non  confifcau.  Jul.  Clar.  d.  q.  da*  Quare  ficut  rclegatufl,  ica 
etiam  nticgatos  teitandi  bciihateni  retinet  *,  fi  quid  fuperfit  non  prorcriptaa»  five  publicatum.  Porror 
btOBitni  non  eft  inteilabilis.  Clar.  q.  17.  Denique  nee  depiprtatut  ad  piat  caufas-  GralT.  f .  teftm* 
<Ir  i7«n.9.     Multo  minus  e^Bcitui  utle^atus  intelUbiiis,  quoad  m  qu«  noa  fuat  appUcanda  fifco. 


Who  may  make  i  TeJUMmt^  dr  not.        Fart  it. 

if  the  Ftrty  dixtlawed  were  beyond  the  Seas  jit  the  Time  of 

•  Ttrmi  tf  Lt9,  vei^.  tht  Outlawry  proDounced  *.    Or  if  Three  Proclamations 

^'^'-f*  were  not  made»  according  to  tlic  Statute  lately  made  in  that 

.    '  Bebalf>  %h*~  one  in  the  opej^Coupty-Court,  another  at  the. 

general  ((uarter-SefEon,  md  the  Third  at  the  Chtireh  or 

^  Stat.  Ell*.  an.3i.c.3«  Chapel  where  the  Defendant  dwelleth  « ^  ip  refped  whereof 

the  Outlawry  is  rcvjerfed  and  void.     In  thefe  ^nd  like  Cafes 
the  Teftameftt  is  ^ood,  notwithfianding  fpch  Outlawry.  And 
'»L.fiqiii«J.qiiat2nu4,(^o  it  is  if  Pardo?!  be  obtained,  and  he  thereby  fuUy  rcftorcd".. 
dcliiJttft.teft.flE;  Where  an  Executor  is  outlawed,  yet  he  may  maintain  an 

Afiion,  1)nt  where  the  Teftator  ia  outlaw/ed^  and  an  Adion 

£     298     3      pf  Debt  is  brought  agaipft  his  Executor,  *tb  a  good'Plea  for 

,*         '      him  {o  plead,  that  his  Teftator  was  outlawed ;  but  it  was 

ptherwife  adjudged  \n Sullen  and  y^rti//s Cafe,  as  followeth: 

An  fiction,  of  Debt  was  brought  againii  A.  as  Executor 

of  JS.    A.  pleaded  that  B.  was  outlawed  at  the  Suit  of  H» 

after  Judgment,  and  fb  continued  outlawed  ivhen  be  died^ 

and  that  it  is  iii  full  Force ;  and  demanded  JudgmeptyZ  ^0^ 

(fc.  upon  which  Pie:?,  the  Plaintiff  demqrr'd:  Apd  adjudged 

no  P1ea,'becaufe  the  Plea  doth  not  amojunt  to  mote,  buf 

that  he  hath  no  Goods:  And  fo  he  ajifwereth  drguMentath^^ 

and  by  Implication.    And  it  vrzs  holden  that  t^h  Plek  doth 

iiot  prove'a  Nullity  of  theWifl,  for  then  'he  might  have 

pleaded,  tEat  he  was  never  Execptorl     49  JB.  ^^^  5:    29  Jjll 

^3-    33^*  ^.  27.  'And  an  Adminiftrator  or  Eiecutor  inay 

have  divers  Goods  which  are  not  forfeited  to  the  King,  as 

Arrearages  of  Rent  ujpon  an  Eftatc  for  Life.    M.  to  Jdc. 

fez^tiXz.6i$tS.C*RohefiJbUllen\tT{usyervis.  iT.  3*]  Eliz.  Rot.  2954.    *  ^ol- 

'  ky  y^rixxs  BradwelL    Hpttan^s  Ref.  foL  S3*    36 -ff- 6.  27.    ii 

£:  3.  jj.  .  [   ' 

A  Man  outlawed  in  a  perfonal  Adicnmay  makeExecuto^i 
for  he  may  have  Debts  upon  Contrad  which  are  not  for- 
feited to  the  King ;  and  thofe  Executors  may  have  a  "Writ  of 
'  Error  to  reveife  the  Outlawry.     Af .  43,  44  £lis.  £*  A. 
^  Cto.  lUx.  f59.         inter  r  Shaw  ^tid  Cuttrefs.    AoU'n  Abridgment,  tit.  Excctaor: 

H»  16   J?.  4.  foL  4.    9  /f.  6.  20.    Brook's  Abridgmenty  tit. 
Outlawry,  fl.  49,  54,  59,       '  ' 

^  And  if  the  Teftator  had  mprtgaged  his  Land  upon  Condi- 
tion, that  if  the  Mortgagee  pay  not  aj  fudh  a  Day  to  hiin  or 
his  Executors  ioo7.  that  then  it  fliall  be  lawful  for  him  or 
his  Heirs  to  re-enter,"  and  after  and  before  the  Day  the  Tef- 
tator is  outlawed,  and  makes  his  'Executor  and  dies,  and  at 
the  Day  the  Mortgagee  pays  the  Money  to  the  fixccutois ; 
that  is  Affcts,  and  not  forfeited  to  the  Kittg.'   Huttonis  Ref* 
>'•  S3v  ...  ... 

But  if  A>  takes  a  Bond  in  another!s  Naihe^  and  is  after* 
wards  outlawed,  the  King  Ihall  have  the  Bond  /  and  it  (hall 
not  be  Affcts  to  his  Executors  if  he  dieth.  Adjudged  ^4 
Eliz,  Sirkef's  Cafe,  Crokc^  fart  %.  fol  5 1 3.  the  King  vcrfu^ 
Sir  jfo.  I)accoinhe\  Executors  in  the  Exclic'quer. 

So  if  Leffee  for  Years  aiTign  his  Term  to  another  rn  Truft 
fox  hhnfelf,  and  if  Leffee  for  Years  be  outlav  ed,  this  Truft 

'       -    •  will 


1 

Part  II«        Who  may  mak^  a  T^Onent  or  ncff 

will  be  forfeited  to  the  King.     Xt^'  Eliz*  Armjlrw^h  Cafe, 
Crok.  fMTt  %.  foL  513. 

The  Tcftator  was  outlawed  for  Felony,  and  his  Executor  ^"^-^'s  Cafc. 
brought  a  Writ  of  Enor  to  reverfe  the  DutlSwry ;  it  was  £^^525.3.  c. 
objeSed,  that  one  attainted   in  Felony  could  not  make  a  c^o.  Eiiz.  973. 
Will,  and  confequently  an  Executor ;  'but  if  he  could,  he 
fhould  only  have  a  Writ  oY  Error  \o  reyerfe  an  Outlawry 
in  a  perfonal  A6)ioB,  and  not  in  a  criminal  Cafe,  as  this 
was  ;  but  adjudged,  thstt  this  Executor  (hall  hfive  a  Writ  of 
Error,  becaufe  his  Teftator  might  not  be  outlawed  lawfully, 
for  'tis  probable  he  n^ight  have  only  Goods  and  no  Lands, 
and  if  fo,  then  he  was  pot  duly  outlawed ;  fo  that  if  this 
Writ  of  Error  would  pot  lie,  then  the  Executor  might  lofc 
all  the  Goods ;  therefore  Leonard  reports,  that  it  was  ad- 
judged to  lie  j  and  my  Lord  Cclte  in  '  Fp^ley^  Caj^e  cites  it  to  *  5  Rep.  nu 
beto  adiudged. 

.  The  PUintiff  exhibited  a  Bill  in  Equity  to  bjft  relieved, 
mnd  to  *have  a  l>ebt  due  to  him  as  Executor,  &€•    The  !De«- 
lendatit  pleaded  in  ^ar,  that  the  plaintiff  was  outlawed  ; 
but  it  was  oTcr-ruled,  becaufe  the  Plaintiff  fued  as  Execu-      r     jqq     i 
tor  in  the  Right  of  juipthei.    Vernon  i^j*  Killigreiff  yertus      •  V     J 

So  where  Bebt  W|»  brought  agaipfl  iin  Executor,  who 
treaded,  that  hisTeftator  was  outlawed,  and  died  outlawed; 
If  was  adjudged,  that  this  did  not  proye  that  the  Will  was 
iroid,  becaufe  the  Plea  amoums  to  po  fnore,  than  that  no 
poods  cscme  to  th^  Hands  of  the  Defendant  as  Executor,  to 
fatisfy  the  Tcfiator's  Ifebfs,  rfrey  being  forfe!ftd  by  the  Out- 
Ijcwry  ;  for  if  he  would  have  tn&de  the  Will  void,  he  ought 
to  have  pleaded,  that  he  never  was  Exffcutor. 

A  Pcrfbn  outlaweid  is  not  capable  of  being  a  Legatary, 
but  he*cannot  foe  for  the  Legacy,  uplefs  the  Outlawry  is  re- 

Irerfed  by  fome  Error  or  pifcoriti nuance  in  the  Suit,  orun- 
rfs'lie  was  beyond  Sea  aj^  the  Tipie  of  the  Outlawry  pro- 
nounced,' or  unWs  there  was  fcrtne  Defefi  or  Omiflion  in  the 
Three  Proclamations  required  by  the  *  Statute,  or  unlefs  he  « %\  Wiz.etp \v 
ba(ha  *>  Pardop,  hi  whiph  thcWords  are  to  be  qonfidcred,*fpr  ^s^^^^^'mif^yr^lH 
by  the  Outlawiy  |:he  J-egacy  is  forfeited.  *^' 

:$•  XXn.  Of  an  excommumcat^  Perfo^. 

1.  An  excommunicaU  Per/en  may  make  a  TefiamenU 
%,  Saving  in  certain  Cafe4* 

WHETHER  (')  an  excommunicate  Pcifon  may  make 
a  ^'eftament,  or  not,  is  a  C^ueftion  which  hath  many  * 
Patrons,  both  of  ^he  affirmative  and  negative  Part;  howbeit 
the  Affirpfiative  hath  more  in  Number,  and  thofe  alfp  greater 
in  Weight  or  Authority  c.     And  this  affirmative  Concluiion  « Gabr.  Rom*  lib.  4-. 
proceedethj  although  he  be  publickly  caccommunicated  ^  :  <^o»*  ^®"^-  *»^  de^f- 

*^  »  **  *^  '  1  r^  ta.   toncl.     1.    GrafT. 

unlets  Tbefaur.  com.  op.   j. 
^teftam.    q.    34-    Pctr. 
Doea.  tnA.  re^  Zc  t^jL  u^i  citxntur  &  hnjui  &  illius  oiiiDionis  AutliQics  pcx;e  infjiiti.  **  ^'^'• 

fc  Daea.  ubi  fupra.  ' 


fPh>.may  tmke  $  Te^amcnt,  or  not.        Part  H. 

unlefs  it  is  (2)  far  Herefyy  or  manljtji  Ufury,  or  for  Tome 
other  Caufe  for  the  whicjii  he  is  prohibited  to  make  any 

•  SiJ  an   hie   etiam  Teftament  «:  Or  unlefs  he  be  excommunicate  with  that  greet 
opus  fit  (ienuncUtione,  Cttf/f,  which  is  called  Anathema^  which  is  not  to  be  infliflcd 

]untcaX^rrt!'5A^^^         ^PO'^  g^ca^  Caufe,  with  great  Deliberation  and  So^ 
&§.  18.  *        lemnity  ^  , 

*  Sorin.  Traft.  rcg.  & 

fall.  verb,   excommunlcams.  •  •  ■ 

Excommunication  is  a  Ci^fling  any  Pei*fon  oMt  of  the  Com* 
,  miinion  of  the  Church,  and  in  the  primitive  Times  of  Chrif- 
jtiai^ity,  it  was  a  Sentence  decreed,  l^y  an4  with  the  Confent 
of  tl^e  Ch.urch  in  general  upon  a  full  Hearing  of  the  Mat- 
ter, and  propouijced  by  the  Bifliop;  and  by  the  Cuftoin  of 
this  Realm,  the  ^^erfon  wlio  remained  Forty  Days  upder  this 
Sentence,  was,  at^he  Requeft  of  his  proper  Diocefan,  to 
be  arrefted  and  imprifoped  by  ^  Vfv'xt  De  ttccomtpwdcfito  ca" 
fiertdo,  but  firft  there  ought  to  be  a  ISignfficavit,  wbiph  b  the 
Bifhop's  Letter  ui)der  the  Epifcopal  Seal,  lignifying  ^o  the 
Court  of  Chancery  the  Contempt  of  the  Party  to  Holy 
Church. 

*rhf  Forty  Days  are  to  be  accounted  after  the  Minifter 

hath  publifhed  the  Excommunication  in  the  Church,  which 

IS  done  by  Virtue  of  an  Inftrument  he  h^th  for  that  Purpofe 

^'i^ft^is  *'  ^'  under  the  Seal  of  the  Ecclefijftical  Cpurt ;  and  then  if  the 

S  Repl  68.^  Verfon  excommunicated  doth  not  fubmit  within  Forty  Days 

after  the  faid  Publication,  then  after  the  ^ignificavft  he  may 
be  arrefted  upon  the  Capias ;  apd  whilft  he  is  Ux)der  this  Sen- 
tence, he  is  difabled  to  do  any  judicial  A&,  fs  to  fue,  to  be 
a  Witnefs,  &c.  fo  likewife  if  an  Executor  or  Adminiftrator 
r     X  {0  <   1      is  excommunicatedy  he  is  difabled  to  fue  as  Executor,  be- 

caufe  he  who  converfeth  wifh  a  Perfoii  excommunicate,  if 
^imfelf  excommunicate(^. 

§.  XXn.  Of  prodigal  Perfons. 

I.  Divers  Perfons  intejlahle  hy  the  Civil  Law,  tvhtch  are  nof 
^prohibited  by  the  Laws  and  Cujloms  of  this  Realm. 

CITHERS  (i)  j^lfo  forojber  Caufes  are  forbidden  to 
*  make  their  Teftaments  by  the  Cxvil  Law  S :  Namely 
inTfaa  method"  jur.  prodigal  Perfons  h,  apd  fuch  as  lire  doubtful  of  their  State 
cLmVc^^cntLbi^*.  ^  ^  ^^  Freedom  or  Bqndagc  i.  The  Son  alfo,  fo  long  as  his 
S*JU  is^lSd'ff!  de  tefta.  ^*'Ji^r  lived,  (in  whofe  Power  he  was,)  could  not  make  a 
5.  Item  proiigus.  inft.  Teftament  by  the  Civil  Law  ^.  But  feeing  the  Laws  of  our 
ftZ  S:?«lTe™  ft  R^i?  »«  contrary,  I  Ihall  not  n«d  to  enter  into  »ny  Dif- 
k  L.  qui  in  potcftatei  courie  ot  that  Law  about  thefe  Pcrlops^ 

if.  de'tefta* 


f.  X3^IV. 


N. 


Pari  IL        Wko  fTia/  make  d  Ttjldmmfy  or  noi* 

5.  XXIV^  Of  him  that  hath  fwom  not  to  make  a 

Teftament, 

I,-  It  is  On  old  SiuiJlioHj  whether  fie  thai  hath  Jworn  not  t0 
make  a  Tejiament^  may  notzuithjlanding  make  a  f eft  amenta 

2.  The  greater  Puri  hold  the  Affirmathe* 

3.  No  Cautcl  under  Heaven,  whereby  the  Liberty  of  making 
a  Tejiament  may  be  taken  away. 

4.  Whether  it  be  needful  tJ^t  the  Tejlator  do  exfrefly  revoke 
his  Oath. 


1 


T  is  (i)  art  old  C(iteftioi1,  "\^hether  he  that  hath  taken  an 
Oath   not  to   make  a  Teflament,  may  notwithftanding 
make  a   Teftamcnt  K    And   (2)  although  there  were  many  *  De  qua  q.  Bir.  in 
which  did  hold,  that  in  this  Cafe  he  could  not  make  a  Tet-  t;J^  ind!  lii"^ c.^T^^^ 
tament  ™ ;  yet  the  greater  Number  are  of  the  contrary  Opi-  'femcl.'de  rcg-'jur.  x. 
nion  ",  cftccming  the  Oath  not  to   be  lawful,  and  confe-  «•  ^*  Bald,  in  Auth. 
quently  not   of  Force  to  deprive  a  Man  of  the  Liberty  of  ^?^^|"J*''i^^,^^.^|: 
making  a  Teftament  o.    And  thereforcif  a  Man  firft  make  a  compendiofe.Verr^uid^ 
TeAament,  and  then  fwcareth  never  to  revoke  the  fame,  yet  fi  q»w««  Summa  HoT- 
notwithftanding  he  niay  make  another  Teftament,  and  there-  5!  an11dtum!oS 
by  revoke  the  former  P.     For  (3)  there  is  no  Cautel  under  coaf.  ity. 
Heaven,  whereby  the  Liberty  of  Making  or  Revoking  his  J,f|^^;i][^i"(;^' 
Teftament  can  be  utterly  taken  away  9.     Howbeit  if  (4)  the  .'3^^*  in  d!  L.  Vi  q^ 
Teftator  will  make  his  Teftament  contrary  to  his  Oath,  then  Jul.  ciar.  5.  tcllm.  q. 
it  is  neceflary  that  he  revoke  his  Oath  alfo ;  for  the  former  ^^'^g^    g^^eziib 
Teftament  is  not  revoked,  unlcfs  the  .Oath  be  alfo  fpecially  rcc.Venter).verb.teftani! 
or  exprcfly revoked  ':  Or  at  the  leaft,  Mentionmuft  beefpeci-  n-  6%  &  haec  opinib 
ally  made  of  the  former  Teftament,  with  the  Oath  :  As  for  Pl^^^n^^.^"^^''^* 
iixample,  i  do  now  make  this  1  ejtament,  notwithftanding  my  dem  Craf.  Soarez. 
former  Tejiament,  with  the  Oath  therein  contained  not  to  revoke  •  Bar.  ubi  fupra.  ciii 
the  f ante  »,    For  in  this  Cafe  the  former  Teftament  is  revoked,  if  t^AfoV^HTir?!^?; 
And  10  It  IS,  it  thelecond  Teftament  be  confirmed  with  an  nrin.  covar.  in  Rub. 
Oath:  For  then  the  former  Teftament,  which  the  Teftator  ^«  ^«^^*- "^'^^ «  T^^^- 
did  fwear  not  to  revoke,  is  neverthelefs  as  effeflually  re-  J^p,";  cahrf 'lib*    1.  - 
Yoked,  as  if  the  Teftator  had  not  only  made  mention   of  com.  concl.  tit.  de  ju- 
the  Oath,  but  precifely  revoked  the  fame  ^  rcjuran.  concl.  i,  r.  8. 

*  .  '  cum  mnnitis  aliis*  ' 

.  ^  Bar.  &  Olden,   ubi 

fupra.  »  Jul.  Clar.  f .  teftafn.  q.  94*  Soarez  1.  rec.  fen.  vcr.  tefiam.  n.  6*^,  GraflT.  §.  teftam.  q.  87. 

ubi  dicit  hoc  eue  va]de  notandum.  "  Menoch.  de  praefumpt.  lib.  4*  pr^efuma  166 •  <  Jo 

I>iaJea«  Dunn*  de  arte  TefUnd.  tit*  10*  c  n*  5* 

5.  XXV.  Of  him  that  is  at  the  very  Point  of  Death.      [     iii     ] 

I.  Hr  that  is  at  the  Point  of  Death  cannot  always  make  his 

Teftament, 
Z.  What  if  it  afpear  that  he  is  tf^tirfeS  Mini  and  Memory  ? 

3.  Whaiif  his  Words  canfcarceJy  be  underftood  f 

4.  What  if  it  be  doubted  whether  he  be  of  ferfeU  Jljlind  and 
Memory  ? 

5.  Whether  the  Teftament  made  at  the  P4nnt  of  Death  ly  the 
Mitioti  of  another^  be  goody  or  not. 

6,  What 


Wh  may  makt  «  tejlmtmhcr  not*       Fart  II. 

f..  What  if  the  Perfon  hefuffeffed  who  doth  ajk  iht  ^efiionf  ^ 

7*  Th(y  tMch  he  ^^tr9$nely  Jkk  do  ea/ily  anfwer  (  Tea)  to  any 
Shteftion.  . 

8i  M  he  farmer  Tejlarhent  is  not  revoked  hy  the  fecond,  mode  hy 
Aim  that  is  rct^y  W  die,  at  the  Interrogation  of  afufpRtd 
Verjon^ 

^.  Jf'hether  the  T^^^^^  ^  t^  t^hich  is  made  at  the  In- 
terrogation of  a  Perfon  notwfp^^^* 

10.  What  if  thejick  Man's  meaning  do  not  afpfor  but  by  his 
h4r0  AnnUer  ^  ' 

11.  Whether  that  Teflament  be ^ood^  tuhich  is  written  by  the 
Kinsfolks  of  the  fick  Mbh,  and,  afterwards  read  unto  him, 
find  hf  being  detnanded,  vihsther  he  be  content  to  have  thefan^e 
Jiandfor  Us  Willy  anfwereth  (^eaj. 

WHETHER  (i)  he  that  is  ait  the  very  Poittt  of  Death 
may  make  .a  Teftament,  or  whether  the  Tcftament 
made  by  him  when  he  is  half  dead  be  goodi  or  no,  may  be 
known  by  tliefe  Cafes  following. 

"^  The  firft  Cafe  is,  when  a  Man  Js  fo  extremely  fick>  that 
he  is  nigh  dead,  yet  (2)  if  it  appear  by  his  Geftures  and  fen- 
fible  Speeches,  that  he  is  of  good  Underftandingand  found 
Memory :  In  this  Cafe  there  is  no  Ctueftion  but  that  be  may 

•  1-  ^'***]*'"  Jj*|^  make  his  Teftament  «  for  the  Integrity  of  the  Mind,  and 
DD^  iWein.  Mamie  ^^^  ^^  ^he  Body,  is  required  in  the  Teftijtor  ^  j  and  the  Li- 
ifccoajeA.uit.voi.iih.  berty  of  making  a  Tcftament  doth  continue  even  until  the 

^s^e  hifc^''irit.''v^  ^^^  ^^fr  ^'-  I»fo^"ch  that  (3)  if  the  Teftator  be  not  abk 
Jib.  t*3ub!^  ult.  foiuc!  to  pronounce  his  Words  fo  plainly  and  diilinSly  as  he  had 
4*  ^  been  accuftomed,  but  fcarcely  and  with  great  Difficulty  can 

*^*- ^*  ^l^'/"bc  underftood  of  fuch  as  be  prefcnt,  (his  Toncae  pcrhaw 
fac.  poff.  being  twoln  or  become  ftm ;  and  he  unruly,  or»  othcrwile 

7  L.  4.  de  adimen.  J^.  Jifturbcd  by  Means  of  his  Sicknefs ;)  yet  doth  not  the  Tcf- 
^d,  L.  quoniam  indig-  ^*»^^^  therefore  Ipfe  his  Force  and  Virtue  ^. 

nutn.  '  Simo  de  Prae- 

t:s  ubi  fupra.  Phil.  Franc  in  Rub.  de  te(U.  lib*  6*  Alex*  confil.  ss*  vol.  (•  a*^ 

f 

[      113     ]  The  fecond  Cafe  is,  (4)  wImju  a  M?n  is  at  the  Point  p 

Death,  but  it  doth  not  appear  plainly  whether  he  be  of  p^- 
feft  Mind  and  Memory.  In  which  Cafe  fome  are  of  Opi- 
nion, that  neverthelefs  he  b  to  be  pr<ifumed  of  perfedMmd 

•  Panor.  In  c  fin.  dc  and  Memory  •.  Others  are  of  the  contrary  Opinion,  com- 
fucccir-abintcftat^xtr.  paring  him  that  is  in  thisCafe  to  a  dead  Man,  partly  through 
"'  ^'  the  Extremity  of  the  Sicknefs,  and  partly  through  the  Ca- 
^  Panl.  de  caftr,  Qonfil..gitation  of  imminent  Death  ^.  Others,  more  indififerent,  d« 
155.  vol.  I.  reconcile  thcfe  contrary  Opinions,  with  this  Diftinftion : 

Either  the  tick  P^ribn  doth  fpeak  fo  diftinSly  as  hi  may  be 
underftood,  and  then  he  19  prefumed  to  be  of  perfeS  Mind 
soii  Memmy,  and  fo  to  be  in  that  Cafe  tb^t  he  may  make 
his  Tcftament ;  pr  4tf<i  he  cannot  (peak  fo  dlflinflly  as  pe  may 

•  DD.ln  L.  jub«mu8.c.  bc  undcrftoo(%aiKl  then  he  is  not  in  Cafe  to  make  his  Tcfta- 

de  tcfta.    Mantic*    de  --,^,,«.  c  Ti,* 

conjeft.  ult.  vol.  lib.  z.  ™^*^^    '  •*  "^ 

tit.  6.  a«  5*  Vigliui  in  {.  fed  cun  i>iaUU»*  itfftit.  de  teft  ord.  ubi  hoc  difUa^UQa^Sl  Mart  coDcUiat 
iftM  coatrarias  Icgei,  nempc  L.  quoniam  indl(naiii,  M  L.  jtabfniiiii  €«  de  tefla. 


PanS.  tf^  may  mahe  a  Ttftament^  or  not* 

The  third  Cafe  is,  (5)  when  he  that  i3  at  the  Point  of 
Deaths  and  hardly  able  to  fpeak  fo  as  he  may  be  underftood, 
doth  not  of  his  own  Accord  make  or  declare  his  Teftament; 
but  at  the  Interrogation  of  fomc  other,  demanding  of  him 
whether  he  n^ay  make  this  or  that  Perfon  his  Executor,  and 
whether  he  give  fuch  a  Thine  to  fuch  a  Perfon,  anfwerethy 
yea,  or,  I  do  fo*    In  which  Cafe  it  is  a  Qjjeftion  of  fome 
Difficulty,  whether  the  Teflament  be  good,  or  not :  Neither 
can  it  bcanfwcrcd  fimply,  either. negatively  or  affirmatively,  v^um  ManliJdcco^^ 
but  diverfly  in  divers  refpe^ls  d.     For  (6)   if  he  who  dothjea.  ult.  vol.1,  a.  tit. 
atk  the  Qoeftion  of  the  Tcftator  be  a  fufpe^led  Perfon  «,  6.  &  Gab.   Rom.   u 
or  be  importunate  to  have  the  Teftator  fpeak  f ,  or  make  J;  t'Xm.'^''concl.  ^  a! 
Requeft  to  his  own  Commodity  & ;  as  if  he  fay,  Doycu  make  ubi  non  paurh  conten- 
nu  your  Executor  ^  or^  Do  you  give  this  or  that  r  And  thereupon  tus  eft  diiliBaionibus. 
the  Teftator  anfwer^   Yea:  In  this  Cafe,  it  is  to  be  prefumcd  fj.  ^^^^  col.  pcn.^^voK 
that  the  Teftator  did  anfwer.  Yea,  rather  to  deliver  himfelf  i.  Zaf.  conf.  3.  vol.  i. 
of  the  Importunity  of  the  Demandant,  than  upon  Intent  to  •?:  3^  socin.  jun.  con- 
make  his  Will  Ji  J  becaufe*  it  (7)  is  for  the  moft  Part  painful  qui\efen  hanc^  opin'. 
to  thofc  that  be  in  that  Extremity,  to  fpeak,  or  be  demanded  effe  rta^is  com. 
any  Quefiion,  and  therefore  they  are  ready  to  anfwer  (Yea)  ^^^'j  ^^'iS^tteOamr 
to  any  G^ueftion  almoft  *,  that  they  may  be  quiet :  Which  hanc  opu  clTecom. 
Advantage  crafty  and  covetous  Perfons  knowing  very  well,  *  Socin.  d.  confii.  i8g. 
aie  then  moft  bufy,  and  do  lalpour  to  procure  the  fick  Perfon  [^^L^' j?,bem*us!' c.^dt 
to  yield  to  their  Demands,  when  they  perceive  he  cannot  ea-  tefta.  n.  in  fin." 
fily  refift  them,  neither  hath  Time  to  revoke  the  fame  after-  |*  Paui.tfe  Caftr.  in  L. 
wards,  being  then  paffing  to  another  World  K    And  there-  i^tlurhuma^rc!  qtl  • 
fore  with  great  Equity  and  Reafon  is  that  to  be  deemed  for  tefta.  fac.  pof-  Mantic. 
DO  Teftament,  when  the  ikk  l-crfon   anfwereth   Yea,  the  *1«  ^onj^ft.  uit.  voi.iib. 

IntciTogation  being  made  by  a  fufpefted  Perfon ;  as  well  in  ^n!  conW.' r^.  v^!".' 
rcfpeA  of  Prefumption  of  Deceit  in  the  one,  as  of  Dcfeft  ii.  49-  Sichard.ind.L. . 
of  Meaning  of  making  of  a  Teftament  in  the  other  l.    And  ^"^^^^*i^^tj]J^^^'de 
(8)  this  is  true  efpecially,  when  there  is  another  former  Tef-  tcfta.  conjug.Wb.  i.  L 
tament ;  for  that  is  not  to  be  revoked  by  a  fecond  Teftament  u- 
made  at  the  Interrogation  of  another,  in  Manner  aforefaid*«.  [Jf/AlSo^fjS 

Ita,  ctiam  fi  interrog- 
ates nun  interfecifiet  hominem.  conf.  33.  vol.  3.  »  d.  L.  juberous.  &  DD.  ibid.  ^  Mantic.  de^ 
conjeft.  tilt.  vol.  lib.  a.  lit.  6.n.  9.  Covar.  in  ccum  tlbi*  de  tefk.  ext.  n.  ^  Peckius  d.  c.  17.  n  2.^ 
"  Socin.  Jun.  dl'confil.  183.  n.  34.  Zaf.  d.  conf.  3.  n.  4-  Molineus  in  addic  ad  confil.  Decii  489*  ubi 
non  dabiut  affirmare,  Decium  &  alios  contrarlam  contratium  coniil.  jpeiBoieconruluiflTe.  Adde  Me- 
Boch.  de  pnsfuxnp.  1. 4*  ^oi,  6f»  vctb.  quartum.  qui  hoc  di£tum  temperat,  &  Decium  falvat  dxilinft^ 
aais  op«. 

39  if  8.  a  Monk  came  to  a  Gentleman  (who  was  then  in 
extremis)  to  make  his  Will-  The  Monk  afked  the  Gentleman 
if  he  would  give  fuch  a  Manor  and  Lordfhip  to  his  Monaf- 
tery.  The  Gentleman  anfwercd.  Yea.  Then  if  he  would 
^vefuch  and  fuch  Eftates  to  fuch  and  fuch  pious  Ufes.  The 
Gentleman  anfwered,  Yea,  to  them  all.  The  Heir  at  Law  f  1 13  1 
obferving  the  Covetoufnefs  of  the  Monk>  and  that  all  the  ^ 
Eftate  would  be  given  from  him,  a(ked  the  Teftator,  if  the 
Monk  was  not  a  very  Knave :  Who  anfwered.  Yea.  After- 
ward the  Will  came-  in  Queftion,  and  at  a  Trial,,  for  the 
Reafons  abovefaid,  it  was  adiudged  no  WilK 

Vol.  L  *S  But 
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But   (9)   if  the  Perfon  which  maketh  the* Motion  be  not 
any  Way  fufpecled,  and  it  doth  appear  withal  by  fome  Con- 
jectures, that  the  fick  Perfon  had  a  defire  to  make  his  "Will ; 
as  if  He  fend  for  his  Friend,  who  being  come  unto  him,  aik- 
eth  him  whether  he  make  this  or  that  Man  his  Executoi*, 
which  otherwife  were  to  have  the  Adminiftration  of  his 
Goods,  if  he  died  inteftate;  to  whom  the  fick  Perfon  an- 
fwereth.  Yea,  ox  I  do  make  him  my  Executor :  In  this  Cafe 
°  Zaf.  ^.  confil.  3.  n.  the  TeAament  is  good  ",  albeit  it  were  in  Prejudice  of  ano- 
3.7.  s^in.  jun.  dcoa- tj^er   Perfon   made   before©.     But  (10)   what  if  it  do  not 
iVd!^'cum^\bi/n*4.  appear  i3y,any  Conjeilure,  that  the  Teftator  had  a  Meanmjj 
Peckiuird.  c.  17.  n.  5-   to  make  his  Teftament,  and  yet  no  Sufpicion  canbccon- 
».Dec.  d.  confii.  4^9^  ccivcd  againft  the  Perfon  which  demanded  the  Qucllion? 
vol.  ^.n.  44,  45.         ^^  nether  is  the  Teitament  goody  it  the  Teftator  do  only  an- 
p  Mantic  de  conjea.  fwer.  Yea  ?  I  fuppofe,  that  without  fome  Conje6lure  of  the 
"^^VtJ-^,^'  ''''Jr  Teftator's  Meaning,  it  is  not  fufficient  P.     And \hough  fome 

n.  9.  Socin.  Tun.  com.     ^  1    *       »       •        1       r  1111  j    u 

183.  vol.  2.  h.  6,  37.  of  good  Authprity  do  ieem  to  hold  the  contrary,  and  that 
«i  ivienoch.  traA.  <ie  it  is  fufficient  4;  yet  J  do  take  it,  that  this  Opinion  ought  to 
prxfump/s!  n.  asi  "^^  ^^^  ^l^icc,  whenas  it  doth  appear  fufficiently  that  the  Tef- 
tator was  of  found  Memory,  notwithftanding  the  Extremity 
^1^4  ve;.^^':  of  Sicfencfs  and  the  Pr-opinquity  of  Death  r. 

dus  cafus  ubl  extat.  6. 

GQlod  cum  teftator  vcrc  fa na  mentis  eft,  etfi.corpore  sgeratque  infirmus  jacet,  valet  ipfius  teftament 
turn  ad  aherius  interrogatiofrem  conditum;  cujns  reguls  extenfio  tertia  eft»  etUmft  non  conftate 
haac  teft^torem,  ante  hiinc  interiogationen^  habuifle  animum  teftandi* 

The  fourth  Cafe  is,  when  the  (i  i>  fick  Man's  Kiiisfolks/ 

or  fome  other  Perfons^  do  caufe  a  Teftament  to  be  writtei* 

.  after  their  Inditing,   (the  fick    Man   as   yet   not  knowing 

thereof,)  and  then  afterwards  the  fame  being  read  unto  him^ 

and'  he   being  demanded,  wi'Cthev  the  fame  fliall  fiand  for 

his  Teftament,  anfwcreth.  Yea,  and  fhortly  after  dicth.  In 

^l^  ?oM.  ?  thTn!  tlj"^s  Cafe  the  Teftament   is  not  good  s,  unlcfs   the  Teftator 

10.  quidicit  banc  op.  had  firft   Uttered   his    Meaning    to   the   Writer  or  Inditcr 

ciTemagh  coai.covar.  thereof  t,  or  had  requefted  him  to  write  his   Will  "  ;  or  un- 

•SidxardT4ubemut:  lefs/he  Teftator  being  of  good  Minded  Memory,  had  by 

c. de  tcfta.  n.  7. Gabr,  plain-  and  cxprefs  Words,  or  other ^ppyx*nt  Conieciurcs, 

lib.  4- com.conciuf.tit.  confirmed  the  fame,  and  not  only  by  anfwcrinc  Yea  ^. 

de  tefta.   coacl.   z.   n.       ^  '  -^      '  ° 

13.  17- 

"  Gabriel  ubi  fupra.  *  Mantic.  de  conjedl.  ult.  vol.  tit.  6.  in  fin- 

,    But  what  if  a  Will  be  brought  to  the  fick  Man,  which 

l^ing  read  over  in  his  Hearing,  and  he  demanded  whether 

the  fame  fliall  ftand  for  his  laft  Will  and  Teftament,  anfwer- 

.   cth,  yea  ;•  and  it  doth  not   appear  whether  the  fame  was 

written- and  prepared  by  the  Direction  of  the  fick  Man,  or 

elfe  of  his  Kinsfolks  and  Friends  ?  Whether  is  it  to  be  prc- 

fumed  to  have  been  prepared  by  his  Dire6iion,  or  by  theirs. 

^G^^.T'''^' m'^e  I^^^«°^^^h>  by  the  fick  Man,  in  Favour  of  t.he  Teftament  >'. 

tefta* concl.  t'.  ViV  15!  ^^^^  when  it  appeareth  indeed  to  have  been  made  ready  by 

Menoch.  d.  1.4. foi. 56.  others;  then,  albeit  the  Teftator  being  interrogated  to  an- 

^*  ^'  f»*'er  a$  before,  it  is  prefumed   that  the  Queftion  was  made 

'  Mantic. ^de  con]c£^.  by  the  Suggeftion  of  the  Executor  ^- ;  and  fo  the  Teftament 

ult.  vol.  ^..  tit.  6.  n.  10.  i^  ^^        d    ^3  i3  aforefaid.        • 

§,  XXVI. 


t 
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§.  XXVI.  Of  Ecclefiaftical  Perfcas. 

I.  TxvoSorisof  Ecchjiajlical  PerJonSy  Regular y  and  Secular,. 
•2.   Who  are  meani  by  Regular  Perfons. 

3.  Religicus  Pcrfons  compared  to  Bond-men, 

4.  Religious  Per  fans  compared  to  dead  Men. 

5.  JVho  be  here  meant  by  Secular  Clerks, 

6.  Ecclejiajiical  Per  forts  are  not  Jim  fly  prohibited  to  make  their 
Tcjiaments, 

7.  Ecdejiajlical  Peffons  may  make  their  Tejlamenis  of  all 
Goods  €uhfck  they  have  not  in  Right  of  their  Church. 

8-  Et'cleJiaJlioalP erf 011s  cannot  make  their  Tejlamenis  of  Things 
immovable^  zt'hich  they  fcffejs  in  Right  of  their  Church, 

9.  An  Ecclejiajiical  Perfon  may  make  his  Tejlament  of  the 
Glebe  by  himjown, 

10.  Whether  an  Ecclejiajlioal  Perfon  may  make  his  Tejlament 
of  the  Fruits  not  received, 

I I .  All  Fruits  which  happen  during  the  Vacation^  are  due  to 
the  7uxt  Incumbent, 

12-  Whetlier  an  Ecclejiajiical  Perfon  may  mdte  his  Tejlament 
of  all  moveable  Goods  which  he  hath  in  Right  of  his  Church. 

13.  Some  Cafes  wherein  Ecclejiajiical  Per  fans  cannot  difpofe 
cf  their  Goods. 

OF  (i)  Ecclefiaftical  Perfojis. there  be  two  Sorts,  the  one 
Regular^  the  other  Secular  *.     By  Regular  {%)  I  do  un-  a  c.  duo.  i^.  g.  i.  gloflT. 
derftand  Monks,   Friers,   and   other   religious    Ferfons  *> ;  Jn  R^b*  dc  reguiiribu^. 
whereof  bec^jafe  we  have  none  this  Day  in  the  Church  oi^^'^  ^^  ^^^^  ^^^^ 
England^  I  fhall  no±  need  to  enter  into  any  Difcourfe  coa- 
jccrning  them.     Only  this  by  the  Way,  that  (3)  thefe  religi- 
ous Ferfons,  in  Rcfpeft  of  their  canonical  Obeifance  vowed 
unto  their  Abbots  and  Prelates,  are  in  Law  compared  unto 
Bond-men  ^,  and  (4). in  Refpe^St  of  their  Vow  of  perpetual '  Spccul.dc  ftatu  Mo* 
Poverty  or  renouncing  the  World,  they  are  compared  unto"*^**' 
dead  Men  ^  :   And  in  thefe  Refpefls  they  could  not   make  a  *  Littleton,  tit.  villen* 
Tcftamept  c.     But  if  a  religious  Man  had  made  a'Tef^ament  *5e.  circa  medium, 
before  his  Entrance  into  that  Profcflion,  then  was  the  ^^mtl^f^^"^'^^^^^^ 
to  have  been  proved  and  executed,  as  if  he  had  been  natu-  MonachusfittcftabiUs^ 
rally  dead  ^  :  And  if  he  had  made  no  Teftamcnt  when  he  ^^F^t^- c^*f- Sr.tftftm- 

had  entered  into  Religion,  the;i  the  Ordinary  niight  haveQ;afl*.%^tcilm^q,  34! 
committed  the  Adminiftration  of  his  Goods,  as  of  one  that&  Ferdinan.  Vafq.  de 
had  died  inteftate  g.  But  it  was  and  is  otherwife  with  fecu-  ^^^c^eff.  progrcff.  lib  i. 
lax  Clerks,  who  albeit  they  be  fometimes  comprehended  un-  » jLittleton  ubi  fuprau 
dcr  the  Name  of  religiou3  Ferfons  ^  ;  yet  the  Law  difpofeth*  ibidem.  AddcBcne- 
otherwife   concerning  their  Tcftaments  than  of  the  Tefta-^'^J^j*^  "P'^A^.* 

-       ...         -n^  r        I  nutius  de  c.  Telia.  « 

ments  of  religious  Fciions  *.  n.  i.  foi.  67. 

*»  PanOr.  in   de   regu- 
lar, extr.  >  Ut  ftatim  itsjoitur  hoc  | 

By  (5)  Secular  Clerks  I  underftand  Arclibifliops,  Bifliops, 
Deans,  Archdeacons,  Prebendaries,  Parfons,   Vicars,   and 

'    ''  other 
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»  Michael  Gr»f.  the-  other  Ecclefiaftical  Minifters  or  Clergymen  ^-     Thefe  Pcr- 
ftur.  com.op  §.  teftm.  f       /^j         ■     ^^^^  Refpeas  prohibited  to  make  their  Tef- 

q.  27.  ^  taments;  bat  they  arc  not  limply  forbidden  ^      VVhcrcfore 

I  c.  1.  ccuminbflficns.  that  we  may  the  better  know  when  they  may  make   a  Tcfta- 

quififtra^'  tcfta!  cxtV.  ^^"^^y  *"d  ^^'^^^  ^^^^X  "^^Y  ^^^^  ^  ^^  are  firft  to  confider  whc- 
Covar.  in  d.  c.  I.         ther  the  Things  whereof  they  make  their  Teftaments  do  be- 
[       I' 15      ]       long  unto  them  in  any  other  Refpedl  than  in  Right  of  the 
"» ita  diftinguitur  in d»  Church,  or  of  their  Ecclefiaftical  Living  ™. 
c.  lelatum.  cl.  ».  ^ox  (7)  of  Other  Things  than  fuch  as  are  gotten  by  Right 

of  the  Church,  whether  the  fame  be  left  unto  them  by  their 

Parents,  or  given  by  fome  Friend ;  or  whether  they  got  the 

fame  by  their  own  Induftry,  either  by  Preaching  of  the  G-of- 

»  Panor.  in  d.  c.  rela-  pel,  or  by  teaching  of  Scholars,  or  other  Labour  **,  of 

turn.  el.  %.  dc  tcfta.  ^^^^i  Things  they  may  freely  difpofe  and  make  their  Tefta- 

cxt-    Fiores   ult.     voi.  ^  ji        t         t\     r         ^         \  \.  l     u     /•  i_ 

part.  I.  fol.  4.  ments,  as  well  as  Lay  rerfons  o ;  although  the  lacxe  be  given 

«  d.c.  i.de  teita.extr.  or  gotten  after  they  be  entered  into  the  Miniftry,  and  alfo 
%  Si'S^st^Pc?-  ^f'^^  ^^^y  ^^^^  obtained  fuch  fpiritual  Promotion  V. 

kins,  tit.  Dttvifes,  c.8. 

in  prin.  *  Cyn*  &  alii  in  Authen.  llcentiam  C  de  Epifcopis  &  Cler.  Grau.  de  §•  teibn.  q 

34.  n.    2«  «  ' 

I 

If  any  Thing  do  appertain  unto  them  in  Right  of  their 

Church,  thea  we  are  to  confider  whether  the  fame  be  move- 

shU  or  not.     For  (8)  of  immcvefibk  Things,  as  of  Houfes, 

or  of  Demeans,  or  a(  Glebe,  and  fuch  like,  Ecclefiaftical 

«  L.  juberaus  c  de  fa-  Pcrfons  cannot  difpofe  by  their  Teftaments  M  ;  nor  of  the 

roffidU^o'eUtum.  Jrces  or  Fruits  growing  ttpon  the  fame  Demeans,  or  Glebe  r; 

el.  a.  de  teilto.  extr.  lavijag   (9)  where  the  Incumbent,  before  bte   Dettb^  hath 

^Perkins,  tit- de devifes,  caufed  any  of  h\s  Glebe- Lands  to  be  manured  and  f^wn  at 

'"p^^kins  wbi  fupra- his  proper  Cofts  and  Charges  with  any  Corn   or  Grain;  for 

Epiftoia  cujuf<lam  li-  in  tjiis  G^Ce  fuch  Inoombfnt  may  make  and  declare  his  Tef- 

bri  qui  infcribirar.  -^«  tament  of  all  the  Profits  of  th^  Corn  growing  t^pon  the  fame 

njwer  0  an    jia  .    Glcbc-Lands  fo  manured  and  fown,  by  Force  of  the  Sta- 

•  Stat.  H.  8.  anno  28.  twtes  of  this  Realm  «.     Which  Statute*  is  agreeable  to  the 

^*  ^^'  Cuftom  of  other  Nations,    namely    of  France   and  Spain: 

The  general  Cuftom  of  which  Countiics  is,  that  all  fecular 

Clerks  may  freely  difpofe  of  the  Fruits  and  Profits  arifing 

put  of  their  Benefices,  nof  only  by  alienating  the  fame  whilft 

they  be  yet  living,  by  Way  of  Bargain  and  Sale,  or  other 

Contracts;  but  alfo  by  dcvifing  or  bequeathing  the  fame  in 

«  Scfmient.  TracV  de  their  laft  Wills  and  Teftaments  t,    Infomuch  that  if  the  faid 

&*c;V%trun^^^^^  Cleiksfliould  not  alienate  the  fame  in  their.  Lifc- 

diAa'  confuetuda  non  time,  nor  devife  the  fame  by  their  laft  Will,  but  die  inteftatc; 

complcAiiur    Epifo-yet,  by  the  faid  Cuftom,  their  SnCceifors  in  their  Benefices 

^'.a^bis^E^reV^aicIs  <>^^^"W  not  reap  the  fame  «.     Which  Thing  is  alfo  obferved 

p«r  viam  ultima?  vo- here  iw  Etiohndy  whcrc  Clergymen  dying  inteftafe,  the  Ac- 

luntatis    Don   difpo-  miniftiation    of  their  Goods  'is  ufually   committed,  as  of 

"Teimient.-  ubi  fupra.  ^^^]^^^  Lay  Perfcns  ;  by  Force  of  which  Adminiftration,  the 

ISxclpinntur      tameh  faid  Adminiftrator^  enter  to  all  thofe  Goods   and  Chattels 

Epif^opi;  nam  qnoad  ^rhcreof  the  faid  Clergymen  dyirg  miohi  make  their  Wills-*. 

hns  fervatur  | us  corn-   *     j      i   u    »    /       %    »  ^r  '     '°   1,  ^»  1    r^»    n    •«  «f 

mure     Kcclefiaftjctm  ^^^  vAxho    (lo)  heretofore,  as   ucll   by  gcncisii  Ciiftom  r*! 
five  Canonicnip^  this 

*  Id  quod  nemo  necfcit  vf  rfarns  in  nc-otHs  forenfibi:^ 


PanIL        Who  may  make  a  Tejiammt^  or  not. 

this  Realm  y,  as  by  fpecial  Conflitution  ^y  it  was  lawful  for'^  lindw.  in  c.  nullui 

Parfons  and  Vxcaw,  after  the  Feaft  of  the  Annunciation  0^^"^:^^^^^^^^ 

the  bleifed  Virgin '5  and  in  fome  Places  after  the  Feaft  of  ftitut.  CaA^ 

St.  Mark^y  to  make  ihcir  Tcftaments  of  the  Fruits  of  their  '^l'^^^"^^^^^^^ 

Livings,  albeit  not  as  yet  received,  but  payable  that  Year  ?.'provi^cUll*^Siftititl 

or  the  Harvcft  following;  neverthelefs  by  the  Statutes  ofEbor. 

this  Realm,  fuch  Cuftom  and  Conftitution  is  taken  away :  ^f^''^'^^'**' 

by  which  Statute^,   (11)  All  Fruits^  Tiihesy  Oblaiions,  fl«d  torea.  1. 1.  provincUl* 

other  Emoluments  whatjoever  helotigtng  to  any  Archdeaconry y  Dea-  conftit.  Kborac. 

iuryy  Prebekdy  Parfonage,  VicaragCy  lUfpitaly  JVardetiJhify  iV^- ^ /^^ ^f****  ^  *• "' '*' 

vojljhipy    or   other  ffiriwal  Promotiotiy    Benfficey   Dignity  or 

yfficey  (Chaunteries    only  exceftedyj  growings  rijing  or  comingy 

during  the  Time  of  the  Vacation  of  the  fame  fpritual  Promotion  y 

belong  to  the  next  Incumbenty  and  to  his   Executors y  towards  the 

Payment  of  the  Firjl  Fruits. 

Of  Goods    (iz)  mcveable  v;h\Qh  an  Ecclefiaftical  Perfon       r      jjg     "| 
poffeffeth,  though  the  fame   were  gotten   in  Right  of  the 
Church,  or  by  Means  of  his  Ecclefiaflical  Living,  he  may 
make  his   Teflament,  like   as   of  any  other  his  temporal 
Goods  <J ;  whether  fuch   Ecclefiaftical  Perfon  be  Bifliop,  a  Undw.  in  d.  c  nul- 
Dean,  Archdeacon,  Prebendary,  Parfon,  or  Vicar,  certain  lus,  verb.  icgatt.Doa. 
Cafes  only  excepted  S  Viz.  (13)  of  Goods  which  a  Bifhop  5L^"^H>-  *•  ^'  3?* 

k     V  •  u        TV  nu      .       f  L-   L        T\      ^  ^^  (<uod  verum  qui- 

hath  common  with  a  Dean  or  Chapter  ',  or  which  a  Dean  dem  eii  jure  feu  Con- 
or Chapter  have  common  to  themfelves  g;  or  which  a  Mafter  fnctudine  hujus  ftgni 
or  Brethren  of  an  Hofpital  or  College  have  alfo  amongft  t^f^'^  'tl  *I!!S** 

,        -,  .         i_Ti«i:        riu'YTi-u  r^i    J«recano.  non  proce- 

themfelves,  in   the  Right  ot  their  Houie  "  ;  or  of  Goods  ditindiftln^e.  Abb.in 

irhich  arc  dedicated  to  the  Service  of  God,  as  Ornaments  ^'^'  relatum.  el.  «.  de 
of  tlie  Church  i ;  or  of  the  Ecclefiaftical  Rights  not  received,  I  jui^ciw.  f .  teftm. 
or  not  due  nor  payable  in  the  Time  of  the  Incumbency  of  q.  if.  Graff.  \  teftuJ 
the  Tefiator,  but  refexved  to  the  next  Incumbent  J^ :  In  S'  2** , 
which  Cafes  it  is  not  lawful  for  Ecclefiaflical  Perfons  to  tefta.  e^/  PeVkint 
make  their  Teflaments  of  fuch  Goods ;  which  Cafes  ex*  tit.  dcvifes,  in  prln. 
ccpted,  it  is  lawful  for  an  Ecclefiaftical  Perfon  to  declare  ^^^'^  S^"^-  ^^^'  2. 
his  WilP,  either  of  the  Goods  themfelves,  (if  they  remain  »'  Htzh.  Abridg.  tit. 
and  arc  extant,)  or  of  the  Money  taken  for  the  fame  bcipg  *<ift"^-  ^-  «• 

fold  or  alienated  «»•  iJ^^i^r    ^''^'  ^ 

•       »     •  «  Stnii.  urn  fupra. 

*  fitytnologia  eft,  quii 

hujufmodi  rcrum  fiullum  eft  comijiercium.  j*  nulliiu.  •Ijiftit.  dc  rerum  2  juf.  k  i  8tat.  H.  S- 

9in  28.C.  II.  *  Ejcceptio  enim  firmat  regulam  in   non  exceptw  Dec  in   L.   i.  de  feg.  jur.  fii 

^  Iftud  verum  jure  quo  nos  utimar  ^artic  cldr.  c  |.  Do<a.  &  Stud.  lib.  2.  c  ?9.    Serus  jure  caii- 

Panor.  in  d.  c  relatum.  el.  %.  n.  s»    Graff,  d.  j.  teftai'.  q.  34.    Jul.CIar,  §.  tcftin,  q.  27. 

It  appeareth  by^  many  Records  in  the  Reigns  of  ff.  .^.  and 
E.   I.  that  by  the  Law  and  Cuftom   of  £;»Ai?.y7  Tie  BifluiP 
pould  make  his  >Vill  of  bis   Goods  or  Chatt<*Is  coming  of 
his  Biflioprick,  ^c.  without  the  King's  Licrnce  n.     The  "  l^'^^- f^*^*^- 3<^  H.  :>' 
Bilbops,  that  they  might  freely  make  their  Wills,  yielded  fo;dtRm?pa\*'^^^^^^ 
to  give  to  the  King  after  their  Deceafes  refpectiyely  for  ever  m.  ai.  Rex  ikenUam 
fix  Things:   i.  Their  bcft  Horfe  or  Palfry  with  Bridle  and  <^**  ^r^^^^'    Banger- 
Saddle,  2.  a  Cloak  with  a  Cape,  3.  one  Cup  with  a  Cover,  Iri;""^™;,^  p;^:,^':' 
4-  one  Bafon  and  Ewer,  5^  one  Ring  of  Gold,  6.  his  Kcn-^erf.  F.pifcop.  de  B»rh 
nel  of  Hounds.     For  thefe  a Wru  iffueth  out  of  the  Exchc-  ^  ^^'<^"*  *'  ^-  3-  f^»'- 
quer  after  tfic  Deceafe  of  every  Bilbop.    Th|3  Duty  is  fome-  ^y  .1^!''"''''  ^^'^'  ^- 

times 
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times  called  Muhura  or  Mul6iura  de  Efifcofis,  fomctimes 
Monuiievy  Sec. 

§.»XXyiI.   pf  Kings. 

I .  ExarHpIes  horrowed  out  of  the  Old  Tejlament^  whprehy  it 

mayfeem  lawful  for  Kings  to  give  away  their  Kingdoms. 
%  Certain  humane  Reafons  tending  to  the  fame  Turfofe. 

3.  Other  Examples f  taken  out  oj  the  frofhane  HiftorieSj  oj 
Kings  which  have  diffpfed  of  their  Kingdoms  by  their  Tefia- 
ments* 

4.  By  the  CivH^find  Canon  L(;wSf  a  King  cannot  give  away 
his  Kingdom.  '  . 

5.  Whether  by  the  Lqws  of  this  Realm,  a  King  may  give 
ajvay  his  Kingdom.  ' 

6.  An  uncertain  Conclufion. 

IT  may  fecm  lawful  for  a  King  by  his  Teftamen^  to  make 
his  Heir  whomfoever  he  fhall  think  good^  or  to  leave  his 
Kingdom  to  Vhom  he  will,  both  by  God's  Law  and  Man's 
^       Law. 

'^By  God's  Law,  becaufe  (i)  Mofes,  a  Man  to  whom  God 

did  fpeak  as  it  were  Face  to  Face,  left  the  Principality  or 

[      117     1       Government  of  the  Ifraelites  to  Jofua  o,  being  of  the  Tribe 

•  Pc\«.  c.  ult.ver.  g.  of  Ephraim  P,  and  not  to  any  of  his  own  Tribe,  which  was 
J  QiofT.  in  c  Mofes  8.  jjj^  Tribe  of  Z^vi  q.  King  David  likewife,  a  Man  after 
1  Phil.  Franc  in  JRub.  God's   own  Heart,  did  beftow  the  Kingdom   on   Solomon  r, 

^foff.^"d.  i'^Mofii'^^"  ^*v"^P5  ^^^  ^^^^  '^^0?^  *"  ^^^^^  Sop*  namely  Adoniah  s.  The 
^Lib/  I.  Reg.  c.  1.  fan>«  Solomony  the  wifeft  Man  that  ever  was,  or  fhall  be  *, 
verfic.  «8.  cum  fe-  whilft  he  reigned  as  King,  did  give  unto  Hiram  King  ofTy- 
•^"lod'  .  yerfic.  4ii  ^^^  twenty  Cities  of  the  Kingdom  of  T/raely  fituate  in  the 
cijrti  fcquent.  '  Land  of  Galilee  ".  The  holy  Patriarch  J^acob  alfo,  even  he 
«  I  *Reg.  c.  3.  verf.  that  wTcftled  with  an  Angel  x,  deprived  his  eldeft  Son  Reu^ 
»^i  Reg.  c  9.  verf.  *^^  ^^  ^f^  Birthright,  and  gave  th(?  fame  to  the  Sons  of 
II.  *     *        '  Jofeph.  * 

«  bcntr.  c.   $*•»  verf. 
94,  &c.  ^  Gen.  c.  49.  i  Paralip.  c  $•  in  princ. 

By  Man's  Law,  bjecaufe  (i^^  the  Voice  and  Will  of  a 
■  §.  fed  &  quod.  In-  Pnuce  hath  the  Force  of  a  Law*^ ;  becaufe  alfo  a  King  is 
m^de  jur.  na.  gin.'  ^j-^id  to  bc  a  mortal  God*;  and  therefore  what  he  command- 

•  Bald,  in  J.pnTterea.  eth  ought  to  be  obeyed  without  RefiftaiKe^,  if  it  doth  not 
deprohib-aiienacfeud.  rcpugn  the  Law  of  GoJ  immortaK.  To  be  a  fhort,  if  a 
sl^^frf  6.  ""* ''^'  K:ing  might  i>ot  difpofe  of  his  own  Kingdom  at  his  own 
**  Bald,  in  auth.  hoc  Pleafure,  then  his  State  were  not  fo  good  as  the  State  of  his 
ampiius.cdefidcicorn.  Subje6t  ^;  for  thcqieaneft  Subjeft  may  difpofe  of  his  own  *. 
cUas?  ^^^  ^  ^''  Befides  which  urgent  Reafons,  whereby  appcareth  the  Root 
'  Aa.  Apoft.r.4.vcrf.  and  Life  of  this  human  Law,  there  be  fundry  pregnant  (3) 
19  c.  5.  verf.  49.         Examples,  which,  as  Branches  fpriQciog  from  that   lively 

**  Oldr.  confil.  04.  in  <n  1  •     r       1        a  i  -^        °  ~  ,  1     i.      i.  r  • 

^n.  ^^        Root,  have  in  lundry  Ages  and  Countries  brought  both  fair 

«  Supra  ead.  part,  in  and  good  Fruit;  whereby  the  Fojce  and  E65cacy  of  that 
t^f^"-  Law  hath  been  made  mapifeft  to  all  the  World.     Let  thcfe 

few 


Part  !!•         Who  may  make  a   Te/icbncnfy  or  not. 

few  fufficc  for  a  Taftc,     It  is  recorded  that  Attalusy  a  King 
in  JJiuthc  Le{s,  did  iti  his  Tef^atneat  inilitute  tbt  Roman 
People  bis  Heir,  who  by  Virtue  of  that  Teftament  did  enjoy 
the  Kingdom  f-     Likc\A  ife-that  Alexajtder  King  of  Bgyft  did  ^  Flo«u  1.2.  Hottom. 
bequeath  unto  the  fame  Roman  People  the  Kingdom   of  ^^^''^''- ^"*^- "^^  ^• 
Alexandria  and  Egyft  I,     Ptolomaus  the  King  of  Egyft  gave  t  Cicero  Orat.  i.  pro 
away  the  Kingdom  of  the  Cyrenes  h.  Unguinus  was  ICing  of  ^<^&e  as^^ar.  alias  lib.  2. 
the  Goths  by  the  Appointment  of  HaldanusK  To  come  nearer,  n'^ottoman  d.c.  i. 
(I  mean  in  refpeft  of  Placfe,  not  of  Time,)  we  may  read  ^  Eodcm  loci, 
how  PrafutagtiSy  one  of  the  Kings  of  this  Realm  of  England , 
a  lutle  after  the  Death  of  Ckrijiy  did  make   the  Emperor 
Nero  his  Heir  k.     And  divei-s   other  Kings  have  done  the  *  Cornel.  Tacitus    1. 
likel.     So  that  it  is  neither  new   nor  ftrange,^that  Kings  ^^Vs^^Jf.^.'J'^/^^-  ^^• 
have  by  their  Teftaments  given  away  their  Kiiigdoms  from  »   C^uorum    meminjt 
thofe  who  otherwife  fliould  have  enjoyed  the  fame.  Gcntilis  difp.  z.  foU 

Notwithftanding,  (4)  as  well  by  the  Civil  Law  "*  as  by  1? g„.  g^  y^^n-^l,  jj^  £, 
the  Canon  Law  ",  (with  which  the  (5)  Laws  of  this  our  piohibere.  §.  plane. 
Realm  of  England  do  in  this' Point  feem  to  join  ^)  it  is  un-  ^'^^^  ^^  f't  ^^*"'' 
lawful  for  a  King  to  give  away  his  Kingdom  from  his  lawful  c  de'paais.  VaS"in 
Heirs;  for  the  Confirmation  whereof  divei*s  Writers  ufe  prDam.  dc  feudis,  n. 
divers  Reafons  P.  sa.  Vafq.  de  fucccf. 

crea.  $.  26.hn.  3. 

•  Innoccn.  Cardinal. 
Imoi-  Panor.  Jo.  de  Anan.  &  alii  in  c.  intelleAo.  de  juretur.  extr.  Felin*  in  c  dile^li.  de  major.  & 
ob.  extr.  *  Fitzh.  Abridg.  tit.  devife,  n.  5-  tit.  execut.  n,  108.  hifce  verbis  :  L'opinion  dc  pluis 

JuiUces  &  Dodlors  del  Canon  &  Civil  ley,  afTembles  in  Efchequer  chanbre,  quant  Roy  Henry  quart 
■loruft,  fuet  que  il  pu;l  faier  teftam.  &  legacy  des  biens  que  il  aver ;  me*  dez  biens  de  Koyalme,  celt 
aiTivoyer  ancient  Corone  &  Juels,  il  ne  puit.  Eodem  tendunt  qua  a  Guliel.  Lamberto,  viro  doc- 
tiffimo,  tranfcripia  funt,  fub  hac  vcrhorum  ferie:  Debet  Vero  dc  jure  rex  omnes  terras  &  honores, 
omnes  dignitatcs,  &  jura,  &  libcrtatcs  Coronjs  rcgni  hujus,  in  integrum  cum  omni  intcgritate  &  fine 
diminutione  fervarc  &  defendere,  &c.  lib.  de  prifcis  Augl.  legib.  tit.  de  reg.  offic.  fol.  130-  f  p© 

hac  quzflionc  confulas  Franc  Hotto.  Jurifconfuliorum  omnium,  quos  ifta  f  epcrit  atasj  cclcbc^ri- 
num,  lib.  x.  UluAr.quarlt.  c*  i. 

• 

The  Biftiops,  Lords  and  Commons  affented  in  full  Parlia- 
ment, that  the  King,  his  Heirs  and  Succeffors  might  law-       -  q     t 
fully  make  their  Teftaments,  and  that  Execution  ffiould  be       L      ^1°      J 
done  of  the  fame ;  whereof  fome  Doubt  was  made  before  ^. '  Kot.  parU  16.  R.  «• 
Scei?o/.  far.   i  H.  5.  w.  13.  the  Teftament  of  King  ^^^- J  h.%^  ^' 18.  ?o  h . 
4.  and  his  Executors  refufed,  the  Archbifhop  of  CantMury  5.  „;  j^.  infi/part.4.' 
was  to  grant  Adminiftration,  with  the  Teftament  annexed  £0.335- a. 
to  the  fame.     See  i  H.  6.  n.  18.  the  laft  Will  and  Tefta- 
ment of  /T.  5.   TO  H.  6.  n.  27. 

But  (6)  amongft  all  their  Reafons,  I  fee  none  to  induce 
me  to  adventure  any  farther  into  the  Examination-  of  this 
deep  and'dangerous  Queftion ;  much  lefs  to  proceed  to  the 
Conclufion;  not  only  becaufe  the  fame,  being  fo  high  an 
Objcift,  doth  far  exceed  the  flcnder  Capacity  of  a  mean  Sub- 
jcft;  but  alfo  for  that  this  Princely  Controverfy,  as  it  hath 
felclom  received  ordinary  Trial  heretofore ;  fo  hereafter,  if 
the  Cafe  were  to  be  argued  in  very  Deed,  very  likely  it  is  to  ^ 
be  urged  with  more  violent  Arguments  and  fliarp  Syllogifms, 
than  by  the  unbloody  Blows  of  bare  Words,  or  the  weak 
Weapons  of  Inftruments  made  of  Paper  and  Parchment; 
and  on  the  other  Side,  to  be  anfwercd  with  flat  Denials  of 

greater 
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freater  Foree,  and  Diftin&ions  6f  greater  £f6eacy,  than  can 
proceed  from  any  legal  or  logical  Engine;  and  in  the    End, 
to  be  decided  and  ruled  by  the  dead  Stroke  of  uncivil  and 
martial  Canons^  rather  than  by  any  Rule  of  the  Civil  or 
Canon  Law* 

Videant  quorum  inttreji. 
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THE  THIRD  PART. 


S  E  C  T.    I. 

1.  The  TUrd  frlndfal  Part  divided  inf  Two  Numbers, 
a.  Tkefr^  Member  Threefcldj, 

IN  the  (i)  Third  Part  of  this  Teftatnentary  Treatife,  there 
is  to  be  fhewed,  firft  what  Things y  and  then  how  much, 
thcTeftator  may  difpofe  or  devife  by  his  Tcftament. 

Concerning  the  (a)  former  of  thefe,  it'fhall  not  be  amifs 
to  fpcak  firft  of  the  Bequeathing  or  Devifing  of  Lands^  Te-  .  ^ 

nemetas  and  Hereditaments  «;  fecondly,  of  the  Bequeathing  » lafra  ead.  pwt.  $§• 
or  Devifing   of  Goods  and  Chattels  b;  and  thirdly,   of  the  i'j^f.^  ,^  ^,,^  55. 
(jcmmttitng  of  the  Tmtton  of  Children^  and  Cuftody  of  thc^r  5.  6.  . 
Portions  and  Rights  during  their  Minorities  c.  *  ^S^&**^  ^^  ^'* 

§.  II.   Of  the  Devife  of  Lands«' 

I.  The  Rule  of  the  Devife  of  Lands  is  negatives 
Z.  T%e  Exceftions  of  this  Rule  are  of  Two  Sorts* 

TilUE  it  is,  that  this  Matter  of  the  Devife  of  Lands, 
T^enements  and  Hereditameott,  within  this  Realm  of 
EngUnd,  with  all  Qjieftions  incident  thereunto,  isto  be  de- 
termined according- to  thie  L%W9  temporal  of  this  Riealm', 
and  is  not  fubjed  to  the  Rules  and  Deciiions  of  tht  Law3 
Civil  or  Ecclefiaftical; 

Touching,  (i)  the  Becjueft  or  Devifc'  of  Lands,  Tene- 
ments and  Hereditaments,  this  appeateth  to  be  a  true  PoG- 
tion,  and  Ground  agreeable  to  the  Civil  Law  <*,  and  alfo  *c.lmpcrUli8.dcpro- 

V/xT     T  T*  '  4U_  hib.  feud,  alien.  1-  a. 

^^^*  ^'  1  Wie  p^^^,  g^i^^  in  c  I.  4e 

fucceiT.  £eui)* 
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r      I20     T       the  Laws  of  this  Realm  «,  that  Lands,  TenemerKs  or  He- 

•Sut.  H.  8.  an.  ^^  reditaments,  cannot  be  difpofcd  or  devifed  by  Will>  but  in 

&  s^ufL?  princ.  i^a.  ^^j   certain  Cafes :  Of  which  foroc  are  approved  by  Force 

kins,  tit."  DevifciMr  of  Certain  Cujloms  ^  within  this  Realm  ;  and  fome  by  Force 

*  Infra  §.  prox.  of  Certain  Statutes  g. 

^  Infra  ead.  part.  §•  ^ 

§.  IIL  Certain  Cafes  approved  by  Cuftom,  wherein  it 
is  lawfiil  to  devife  Lands,  Tenements  or  Heredi- 
taments. - 

1.  Gavelkind  Lands  may  bf  devifedhy  JVilL 

2.  The  Caufe  wherefore  the  Cujlom  of  Gavelkind  did  continue. 

3.  Burgage  Lands  devi fable  by  fVilL 

4«  To  ztrhom,  and  after  what  Manner  Burgage  Lands   he  de'- 
vifahle* 

5.  Whether  any  other  J^ erf  on  may  devife  Burgage  Lands  hut 
a  Citizen^ 

6.  Burgagre  Tenure^  a  Kind  of  Tenure  in  Soca^s, 

'J.  Whether  Livery  of  Seijin  be  needful,  where  Burgage  Lend 
is  devifed. 

8.  Whether  the  ydntenant  may  bequeath  hts  Part  of  Burgage 
Land  otherwise  devifable, 

9.  Of  Lands  devifed  to  certain  Ufei. 

I  o.  The  Cuflom  of  devifin^  Lands  to  Feoffees  reformed^ 

1  J .  The  Caufe  of  this^  Reformation. 

I  2.  The  Statute  or  A6i  of  Reformation^ 

THE(i)  firft  Cafp,  wlierein  by  Cuftom  of  this  Rcalnt 
of  England  it  is  lawful  for  a  Man  by  his  Laft  Will  or 
Teitament  to  devife  or  bequ^^ath  Lands,  Tenements  or'He- 
♦  ,    reditaments,  zxtholdcn  in  CavflUnd:  For  fuch,  by  ancient 
D^ft.  t)^?^ L^.  Cuftom,  may  be  given  or  devifed  hy  Will  h.     For  (2)  after 
verb.  Gavfliind,  &  ita  that  William  Duke  of  Normandy  had  invaded  and  conquered 

fipiffintcacccpiaiion-  ^H  England,  Kent  only  excepted,  at  laft  alfo  the  Kenii/hmen 
nullis  huius  reem  ju-     -iii*  ^i*.  \  1  ••  i* 

rifperiti4.Traft.dc  re- y^^^ded,  but  upon  Condition,  that  they  might  enioy  their 
•puD.  Ang.  fol.io^        antientCirftoms  of  Gavelkind i  which  was  granted  unto  them* 

ui^nof  Kcn^^  foh  m".  ^"^  ''^"^^  ^^^^  continued  «.     Amongft  which  Cuftoms,  being 

*  very  large  and  beneficial,  this  is  one  ;  that  they  which  hold 
^  Lands  in  GavtlHndy  may  give  and  fell  the  fame  without  Li- 

fupraT' Lambert  *  ubl  ^^"^^^  afkcd  of  their  Lords;  faving  unto  the  Lords  the 
fopra,  fol.  416.  Rents  and  Services  due  out  of  the  fame  Tenements  ^* 

It  became  a  Qhieftion  Anno  15  Car.  r.  whether  Lands  in 

Gavelkind  holden  in  Socage,  could  be  devifed  by  Will,  (i-  f') 

*  3zH.  8.  whether  there  ^as  any  Cuftom  in  Kent  before  the  1  Statute 

of  Wills,  to  fupport  fuch  a  Devife ;  and  it  was  infifled, 
•"  F.N.  B.  198.  litera  that  there  was  fuch  a  Cuftom,  for  ^  Fitzherbert  in  his  JVi- 
*••  tura  Brevium,  tells  us,  that  fhe  Writ  Ex  grami  quereh  lies 

where  a  Man  is  feifed  of  Lands,  £/r.  in  Gavelkind,  which 
Time  out  of  Mind  hath  bren  devifable  by  Will,  and  accordingly 
are  devifed ;  then  this  Writ  will  He  to  compel  the  Execution 
of  fuch  Devife  >  and  Mr.  LarHhcrt,  in  his  Perambulation 
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of  Kent,  is  of  Opinion,  that  Lands  held  in  Gavelkind  m^iy , 

ht^iyen  or  fold,  where  by  the  Word   Given  it  is  meant  by   ' 

^itl^  ^nd  Sold  IS  meant  by  Deed;  and  n^any  Wills   were       [      1.2 1     ] 

produced  oUt   of  the  Regijlers  of  Canterbury  and  Rochjler^ 

where  Gavelkind  Lands  were  devifed  before  the  Statute  of 

Wills,  (viz.)  in  the   Reigns  of  77.  6.  Edzv.  4.  and  if.  7. 

and  fome  Vcrdidis  by  which  fuch  Cuftom  was  found  of -late 

Vears;  and  t-iiere  was  a  very  old  P;'ecedent  produced  out  of 

Lamberty  which  was  a  Will  of  Gavelkind  laSiids  before  the 

Conqueft;  and  upon  a  full  Evidence  there  was  a  Verdi6l 

for  the  Cuftom  in  that  Cafe,  and  fo  there  waS  in  the  prefent 

Cafe. 

The  (3)  fecond  Cafe  is.  When  the  Lands  or  Tepements 
be  holden   in  Burgag^f   Tenure  n.     For  it  is  the  Cuflom   of  a  FitEhcrb.  Na.  Bre. 
divers  Cities  and  Boroughs  of  this  Land,  (as  in  Londoriy  ex  gt^vi  querela,  in 
iork,  Oxfordy  efc.)  (4)   that  fuch  Perfons  as  ,are  feifed  of  P"*^' ^^^;^®^^. 
Lands,  Tenements  or  Ilereditaments,  lying  and  being  in  '*^'** 
fuch  Cities  or  Boroughs,  ;pis  hold  the  fame  in  Burgage  Te- 
nure, may  by  their  Tcftamei:its  or  Laft  Wills   give  or  ber 
queath  the  fame  to  whom  they  will  o,  to  hold  in  Fee-fimple,  •  Brook  Abridg.  tit. 
or  in  Fee-tail,  or  for  Liie,  or  Ye^rs,  or  otherwife :   And  ^*^i^«*    "*•   **•   *'• 
fuch  Bequcft  or  Devife  is  good  r,  the  Will  being  lawfully  griv^ qi^ret/pea^ 
made,  and  proved   before  the   Ordinary,  as   touching  the  &Stud.  c.  7.  &  10. 
Goods  and  Chattels  beq-ueathed  in  the  fame,  and  i nr oiled  J*°^^*  *" '  ^'  ^^^^ 
before  the  Mayor  of  the faid  City  or  Borough  q.    Howbeit,  t^'wr^^L^C^M. 
it  is  not  always  neceffary  that  the  Teftament  be  proved  be-  verb,  dc  confuetudinc, 
fore  the  Ordinary,  or  inrolled,  wherein  La;ids  only,  and  f^J^^'*''.  ^**^*^^*  ^'"^^ 
no  Goods  and  Chattels,  are  bequeathed  r.     For  in  fome  p  jf  itiher.in  A  Br. /mc 
Places,  by  the  Cuftom  there  ufed,  the  Devifee  may  enter  to  graviouereli. 
ihe.Lands  devifed  of  his  own  Autliority,  without  any  Pro-  e/^J^vfq^'ucrelat  ^'' 
bate  or  larpUmeiit  pxecedent :  And  in  other  Places  he  is  to  »  Brook  Abridg.  tit. 
be  put  inSeifin  or  Poffeflion  by  the  Bailiff  s.  Neither  is  it  ne-  Devife,  n.  43- 
cef&ry  that  the  Will,  wherein  5«r?<»^.iW'is  devifed,  fliould  ;.?^~'^  ^^.  ^l\J^ 
be  written  accprding  to  the  Form  prefcrjbed  in  the  Statute, of  Grounds,  tit.  Burgagp, 
fliwry  the  Eighth  t,  the  f^id  Land  being  devifable  before  .fol'4|« 
the  Making  of  that  Statute,  prefcribing  a  Form  of  the  De-  *  ^'  ^  **'  ^^^  *' 
vife  of  Lauds  which  coul.d  not  pafs  by  Will  before  the  Mak- 
ing of  that  Statute,  as  I  have  formerly  declared  ".     And  it  "  Sup.  part.  i.  §.  11* 
(5)  fecmeth  not  to  be  needful  to  the  Validity  of  the  Devife  ^'  ^' 
in  this  Cafe,  that  the  Teftator  fhould  be  a  Citizen   or  Bur- 
gds  of  that  City  or  Borough  where  the  Lands  or  Tene- 
inents  devifed  do  lie  :  But  it   is  fufficient,  if  the  Lands  and    .  , 
Tenements  be  holden  i)i  Burgage  ^.     For  that  not  he  only  «  Brook  tit.  OeviC^, 
n  faid  to  hold  in  Burgage  who  is  a  Citizen  or  Burgefs  of  u.  z^^ 
the  Place  where  the  Lands  oj  Tenements  be,  and  holdctli        • 
of  the  King,  or  other  J^ord,  Lands  or  Tenement^  lying  in 
the  City  or  Borough,  yielding  therefore  to  his  faid  Lord  a 
certain  yearly  Rent :  But  he  alfo  that  is  no  Citizen  or  Bur-    ' 
gcfs,  which  holdeth  of  any  Lord,  Lands  or  Tenements  in 
Boi^age^', yielding  unto  him  a  certain  Rent  by  the  Year  y.- r  ©Id  Tenwrej,  verb. 
Which  (6)  Tenure  in  Burgage  w  but  a  Kind  of  Tenure  in  Burgage. 
Socage*.     Howbeit  there  is  this  Pifferepc?  bctwijtt  Citi- '  i-itticton  tit.   Bur- 
•  •  zens,^*^''^''^'''''- 
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2ens,  Burgcflcs  and  Freemen,  and  thofc  which  be  not ;  that 
IS  to  fay.  Citizens,  Burgeffes  and  Freemen  Inay  bequeath 
their  Burgage  Lands  to  Mortmain,  which  others  cannpt 

cuft^^'n.'^;"^.  41^  ^^  *•    ^^T?)  1"  fome  Borough,  by  the  Cuftom  thereof,  a 

ti?.  Dcvife,  n!  2»,  asi  Vt^n  may  devife  by  his  Teftament,   lawfully  made,    his 

Doft.  &  Stud.  lib.  i.  Lands  and  Tenements  which  he  hath  in  Fce-fimplc  within 

*  the  fame  Borough  at  the  Time  of  his  Death  ;  and  by  Force 

thereof  the  Devifee,  after  the  Death  of  the  Teftator,  may 

enter  into  the  Tenements  to  him  devifed,  to  have  and  to 

hold  to  him  after  the  Form  and  Effeft  of  the  Devife,  with- 

.  *Littletoii    tft.  Bur-,  out  any  Livery  of  Seifin  thereof  to  be  made  unto   him^. 

?^'  .  JBut  (8)  if  there  be  Two  Jointenants  in  Fec-fimple  within 

one  Borough,  where  the  Lands  and  Tenements  within  the 
L      122     J       fame  be  devifable  by  Teftament,  if  one  of  the  faid   Joint- 

'    tenants  devife  that  which  to  him  belongeth,  and  die,  this 

rol^SH?^  9ro"ad»'lDevife  or  Legacy  is  void  c.    The  .Reafon  is,  for  that  no 

^  Devife  can  take  Eft'eft  till  after  the  Death  of  th«  Teftator, 

who  did  bequeath  and  devife  the  fame;  but  by  his  Death 
all  the  Land  doth  by  the  Law  of  this  R.ealm  come  to  the 
•Survivor,  who  neither  claimeth  nor  hath  any  Thing  by  De- 
vife but  of  his  own  Right  by  the  Survivor,  according  tq 
the  Courfe  of  the  Law  of  this  ^and :  And  for .  this  Caufe 
f^^nacipja  (?puad«,  fuch  Devife  is  void  d. 

ft)!.  ?©.  b.  Another  (9)  Cafe  there  was  alfo  fometimcs  ufed  and  prac- 

tifed,  of  deviling  Lands,  Tenements  and  Hereditaments, 
by  Wills  to  certain  Ufes,  Intents  andTrufls:  Which  WUls 
or  Teftaments  of  Lands,  Tenements  and  Hereditaments  ii^ 
Feoffees  Hands  were  for  the  Time  accounted  and  taken 
•Stat.  H.  S.  aia.  27.  for  good  ^. 

^' ^-  But  (10)  this  Cuftom  was  reformed  in  many  Things,  fot 

(ii)*dive^,  good  Confiderations :  Namely,  becaufe  by  the 
Common  Law  of  this  Realm,  Lands,  Tenements  and  He- 
reditaments, be  not  devifeable  by  Teftament ;  and  alfo  for 
that  fiich  Dcvifes  were  not  only  hurtful  to  the  Heir  of  the 
Teftator,  being  many  Times  thereby  dilinherited,  but  alfo 
for  that  divers  other  Inconvenieiicies  did  by  Reafon  thereof 
infue;  as  that  the  Lords  loft  their  Wards,  IVfarriages,  Re- 
liefs, Heriots,  Efcheats,  Aids  fur  fain  jitz  chivaliTf  ^  fwr 
file  marier.  Furthermore,  by  Occafion  of  fuch  Wills,  and 
other  Conveyances  to  fecret  Intents,  Ufes  and  Trufts,  Men 
could  not  be  certainly  affured  of  any  Lands  by  them  pur- 
chafed,  nor  knew  they  againft  whom  they  ftiould  fufe  their 
ASions  and  Executions  for  their  Rights  and  Titles.  Be- 
fides  this.  Men  married  loft  their  Tenancies  by  the  Curtcfy, 
Women  their  Dowries ;  finally,  the  Prince  himfelf  loft  the 
Profits  of  the  Lands  of  Perfons  attainted.  JFor  Refor»a- 
<(!.  sut.  H.  S.  2f'^*^^^  whereof  a  Statute  was  made  iii  the  Time  of  Kiog 
c,  10.  Henry  ^he  Eighth^  and  enabled  as  foUoweth  ^- 

7%e  Ri^hf  anJ  Ptffefnn      That  is  to  fay,  (iz)  *^  That  wl^ere  any  Perfon  or  Perfoni 

t  hoffc  'uf<  */*/'  ^t  "  ^*^^  ^''  ^^  ^^'^^^'  ^^  *^  ^^y  "^^"^^  hereafter  fli^l'l  h*PP^'^ 
LZj:  ^  *^  **.  to  be  fcifcd  pf  and  in  any  Honours,  Caftles,  Manors, 

**  Ls^nds,    Tv'icDients,   Rents,    Services,    Revexlions,   Rc^ 

•'  ma:ndci5i 
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"  malnders,  or  other  Hereditaments,  io  the  Ufe^  Cor^ence 

"  or  Trufi  of  any  other  Perjon  or  2irfonSy  ox  of  any  Body 

"politick,   by  Keafoa  of  any  Bargain,   Sale,   or  .Feoff- 

"  ment^  Fine,  Recovery,  Covenant,  ContraS,  Agxeemcint, 

'*  Will,  or  otherwife  by  any  Manner  of  Means  whatfoeyer 

/*  It  be,  that  in  every  f uch  Cafe,  all  aiid  every  fuch  Perfoh 

"  and'Pcrfons,  ^d  Bodies  politick,.  th;ithavc  or  hereafter 

"  Ihall  have  any  fuch  Ufe,  Cbnfidenpe,  or  Truft,  in  Fec- 

"  litnple.    Fee-tail,  for   Term  of   Life  or  of   Years     or 

"  othcrwifc,  or  any  Ufe,  Confidence  or  Truft  in  Remainder 

"  or  Reverter,  Ihall  from  henceforth  ftand  and  be  feifed, 

"  deemed  and  adjudged  in  lawful  Scifin,  Eftate  and   Uoflef- 

^'  fion  of*  and   in    the  fapae  Honovirs,    Caftles,    Manors, 

'*  Lands,    Tenements,    p.ents.    Services,    Reverfione,    Re- 

"  mainders  and  Hereditaments,  vith  their  Appurtenances, 

"  to  all  Intents,  Conftru6lions  and  Purpofcs  in  the  Law, 

"  of  and  in  fujch  like  Efiates  as  th^y  had,  or  ftiall  have, 

"  in  Ufe,  Truft  or  Confidence,  of,  or  in  the  fame.    And 

"  that  the  Eftate,  Title,  Right  and  PoPeflion,  that  was  in 

"  fuch  Pejfon  or  Peifons  thajt  were  or  hereafter  fliall  be 

"  feifed  of  ainy  Lands,   Tenements  or  Hereditaments,  to 

"  the  Ufe,  Confidence  or  Truft  of  any  fuch  Perfon  or  Per- 

"  fons,  or  of  any  Body  politick,  be  from  henceforth  clearly       r      ^^^     y 

"  deemed  and  adjudged  to  be  i|i  him  or  them  that  have,  or       L    '-  ^3     J 

"  hereafter  fhall  have,  fuch  Ufe,  Confidence  or  Truft,  after 

*^  fuch  Quality,  .Manner,  Form  and  Condition,  as  they 

"  had  before,  in  or  to  the  Ufe,  Confidence  or  Truft,  that     ' 

"  was  in  them. 

"  And  be  it  farther  cnafted  by  the  Authority  aforefaid,  ' 

*'  That  where  divers  and  many  Perfons  be  or  hereafter  fhall 
"  happen  to  be  jointly  feifed  of  and  in«iny  Lands,  Tene- 
"  ments.  Rents,  Reverfions,  Remainders,  or  other  Here- 
"  ditaments,  to  the  Ufe,  Confidence  or  Truft  of  any  of 
"  them  that  be  fo  jointly  feifed,  that  in  every  fuch  Cafe,  he 
"  or  thofe  Perfon  or  Perfons,  which  have,  or  hereafter 
"  fliall  have,  any  fuch  Ufes,  Confidence  or  Truft,  in  any 
"  fuch  Lands,  Tenements,  Rents,  Reverfions,  Remainders, 
^*  or  Hereditaments,  Ihall  from  henceforth  have,  and  be 
*^  deemed  and  adjudged  ^o  have,  only  to  him  or  them  that  -    - 

**  have,  or  hereafter  (hall  have,  fuch  Ufe,  Confidence  or 
"  Truft,  fuch  Eftate,  Pofiefiion  and  Seifin  of  and  in  the 
'^  fame  Lands,  Tenements,  Rents,  Reverfions,  Remainders, 
"  or  other  Hereditaments,  in  like  Nature,  Manner,  Form, 
**  Condition  and  Courfe,  as  he  or  they  had  before  in  the 
"  Ufe,  Confidence  or  Truft  of  the  fame  Lands,  TencmcDts 
*'  or  Hereditaments :  Savipg  and  referving  to  ail  and  fingu-  ' 
"  lar  Perfons,  and  Bodies^  politick,  their  Heirs  and  Succef- 
"  fors,  other  than  him<>r  thpfe  Perfon  or  Perfons  which  be 
**  feifed,  or  hereafter  (hall  he  feifed,  of  anj  Lands,  Tene-  ' 

"  ments  or  Hereditaments,  to  any  Ufe,  Coindence  or  Truft, 
"  all  fuch  Right,  Title,  Entry,  Intereft,  Foffcffion,  Rent* 

^'  and 
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\  .         "  and  AftionSjj  as  they  or  ahy  of  them  had,  or  might  have 

\:  ^^  had,  before  the  Making  of  this  Aft. 

*'  And  alfo  faving  to  all  aad  finguUr  thofe  P.erfons,  and 

*'  to  their  Heirs,  which  be  or  hereafter  fhall  be  feifed  to 

I  *'  any  Ufe,  all  fuch  former  Right,  Title,  Entry,  Intereft, 

**  FolTeflion,  I^ents,  Cuftoms,  Services,  and  A6ti6ns,  as  they 
"  or  any  of  them  might  hare  had  to  his  o^  their  own  pro- 
"  per  Ufe,  in  or  to  any  Manoi's,  Laads,  Tenements,  Rents 
**  or  Hereditaments,  whereof  they  be,  or  hereafter  Ihall  be 
*'  feifed  to  any  other  Ufe,  as  if  this  prefent  AA  had  never 
'*  been  bad  orxziade;  any  Thing  contained  in  this  A«S  to 
"  the  contrary  notwithftanding. 

**  And  where  alfo  divers  Perform  ftand  and  be  feifed  of 
^^  and  in  any  Lands^  Tenements  or  Hereditaments,  in  Fee- 
"  fimple  or  otherwife,  to  the  Ufe  or  Intent  that  fome  other 
**  Perfon  or  Perfoas  fhall  have  and  perceive  yearly  to  them, 
•"  and  to  his  or  their  Heirs,  one  annual  Rent  of  Ten  Pounds^ 
'*  or  more  or  Icfs,  out  of  the  fame  Lands  and  Tenements  ; 
"  and  fome'  other  Perfon,  one  pther  annual  Rent  to  him 
"  and  his  Affigns,  for  Term  of  Life  or  Years,  or  for  fome 
^*  other  fpecial  Time,  according  to  fuch  Intent  and  Ufe  as 
^*  hath  beea  heretofore  declared,  limited  and  made  thereof: 
"  Be  it  therefore  enafted  by  the  Authority  aforefaid.  That 

in  every  fuch  Gafe^  the  fame  Perfons,  their  Heirs  and 

Affigns,  that  have  fuch  tJfe  and  Intereft  to  have  and  per- 
**  ceive  any  fuch  annual  Rents  out  of  any  Lands,  Tcne- 
*^  meuts  or  Hereditaments,  that  they  and'  every  of  them^ 
**  their  Heirs  and  Affigns,  be  adjudged  and  deemed  to  be 
'*'  in  Poffeffion  and  Seinn  of  the  fame  Rent,  of  and  in  fuch 
'^  like  Eftate,  as  they  had  in  the  Title,  Intei^^ft,  or  Ufe  of 
**  the  faid  Rent  or  Profit,  and  as  if  a  fufficient  Grant  or 
**  other  lawful  Conveyance  had  been  piade  and  executed  to 
"  them,  by  fuch  as  were  or  fhall  be  feifed  to  the  Ufe  or 
*^  Intent  of  any  fuch  Rent,  to  be  had,  made,  or  payed,  ac- 
[      f24     3       '*  cording  to  the  very  Tru'ft  and  Intent  thereof.     And  that 

'^  all  ancT  every  fuch  Perfon  or  Perfons  as  h^ve,  or  hereafter 
"  fliall  have,  any  Title,  Ufe  and  Intereft,  in  or  to  any  fuch- 
"  Rent  or  Profit,  fliall  lawfully  diftrain  for  Non  payment 
**  of  the  faid  Rent,  and  in  our  own  Names  make  Advou- 
'  "  ries,  or  by  their  Bailifis  or  Servants  m^ke  Cognizances 
»  "  and  Juftifications,  and  have  all  other  Suits,  Entries,  and 
«  Remedies  for  fuch  Rents,  as  if  the  fame  Rents  had  been  a61u- 
*'  ally  and  really  granted  to  them,  with  fufficient  Claufes  of 
*^  Diftrefs,  Re-entry,  or  otherwife,  according  to  fuch  Con- 
**  ditions.  Pains,  or  other  Things  limited  and  appointed, 
•*  upon  the  Truft  and  Intent,  for  Payment  or  Surety  of  fuch 
f'  Rent. 

"  And  be  it  farther  enafted  by  the  Authority  aforefaid, 
^^  That  whereas  divers  Perfons  have  purchased,  orh«vc 
•f  Eftate  made  and  conveyed  of  and  in  divers  Lands,  Tenc- 
"  ments  and  Hereditaments,  unto  them  and  tp  their  Wives» 
'^  and  to  the  Heirs  of  the  Hufband,  or  to  the  IJulband  and 
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"  to  the  Wife,  and  to  the  Heirs  of  their  Two  Bodies  be- 

"  gotten,  or  to  the  Heirs  of  one  of  their  Bodies  begotten, 

**  or  to  the  Hulband  and  to  the  Wife  for  Terjn  of  their 

'^  Lives,  or  for  Term  of  Life  of  the  faid  Wife :  01:  where 

"  any  fuch  Eftate  or  Purchafe  of  any  Lands,  Tenements  or 

"  Hereditaments,  hath  been  or  hereafter  fhall  be  made  to  , 

"  any  Hufbaud  and  to  his  Wife,  in  Manner  and  Form  above 

"  cxprelied,   or  to  any  other  Pcrfon  or  Pcrfons,  and  to  their 

"  Heirs  and  AlDgns,  to  the  Ufe  and  Behoof  of  the  faid  >  , 

"  Hulband  and  Wife,  or  to  the  Ufe  of  the  Wifc^  as  is  be- 

"  fore  rehcarfed,  for  the  Jointure  of  the  Wife :  That  then, 

"  in  every  fuch  Cafe,  every  Woman  married,  having  fuch 

"  Jointure  made,  or  hereafter  to  be  made,  fhall  not  claim, 

"  nor  have  Title  to  have  any  Dowry  of  the  Refidue  of  the 

**  Lands,  Tenements  or  Hereditaments,  that  at  any  Time 

"  were  her  faid  Huiband's,  by  whom  fhe  hath  any  fuch 

*^  Jointure,  nor  fhall  demand  nor  claim  her  Dowry  of  and 

<'  againft  them  that  have  the  Lands  and  Inheritances  of  her 

"  faid  Hufband.     But  if  fhe  have  no  fuch  Jointure,  then 

"  fhe  fhall  be  admitted  and  inabledto  purfuc,  have  and  dc^ 

**  mand  her  Dowry,  by  Writ  of  Dowry,  after  the  due  Courfe 

"  and  Order  of  the  Common  Laws  of  this  Realm  ;  this  Aft 

"  or  any  Law  or  Provifion  made  to  the  contrary  thereof 

"  notwithitanding.  . 

"  Provided  alway.  That  if  any  fuch  Woman  be  lawfully 
**  expulfed  or  evifted  from  her  faid  Jointure,  or  from  any 
Part  thereof,  without  any  Fraud  or  Covin,  by  lawful 
Entry,  Aftion,  or  by  Difcontinuance  of  her  Hufband  ; 
then  every  fuch  Woman  fhall  be  indowed  of  as  much  of 
'*  the  Refidue^ of  her  Hufband's  Tenements  or  Heredita- 
'*  ments,  whereof  fhe  was  before  dowable,  as  the  fame 
**  Lands  and  Tenements  fo  evifted  and  expulfad  fhall 
**  amount  or  extend  unto. 

"  Provided  alfo.  That  this  Aft,  nor  any  Thing  therein 
"  contained  or  expreffed,  extend,  or  be  in  any  wife  hurtful 
or  prejudicial  to  any  Woman  or  Women  heretofore  being 
married,  of,  for  or  concerning  fuch  Right,  Title,  Ufe, 
Intereft,  or  Poffeffion,  as  they  or  any  of  them  have,  claimy 
or  pretend  to  have,  for  her  or  their  Jointure  or  Dowry, 
S  of,  in  or  to  any  Manors,  Lands,  Tenements,  or  other 
"  Hereditaments,  of  any  of  their  late  Hufbands,  being  now 
*'  dead  or  deceafed ;  any  Thing  contained  in  this  Aft  to  the 
"  contrary  notwithftanding. 

Provided  alfo.  That  if  any  Wife  have,  or  hereafter  [  125  ] 
fhall  have,  any  Manors,  Lands,  Tenements  or  Heredita- 
ments, uhto  her  given  or  aflured  after  Marriage  for  Term 
of  her  Life,  or  otherwife  in  Jointure,  except  the  fame 
Afiurance  be  to  her  made  by  Aft  of  Parliament,  and  the 
"  faid  Wife  after  that  fortune  to  over-live  the  fame  her 
"  Hufband,  in  whofe  Time  the  faid  Jointure  was  made  or  ' 
aflured  unto  her;  that  then  the  fame  Wife,  fo  over-living, 
(hall  and  may  at  her  I^iberty,  after  the  Death  of  her  il'aid 

"  Hufband, 
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^'  Hufband^  rcfufe  to  have  and  take?  the  Lands  and  Tcnc- 
**  ments  fo  to  her  giv^n,  appointed,  or  affured,  during  the 
"Coverture,  for  Term  of  her  Life,  or  otherwife  in  Join- 
*^  tiirc,.  except  the  fame  Affu ranee  be  to  her  made  by  A&.  of 
*^  Parliament,  as  is  aforefaid ;  and  thereupon  to  lififve,  aik, 
clemand  and  take,  her  Db^^^ry  by  Writ  of  Dovrty,  or 
otherwife,  according  to  the  Common  Law,  of  and  in  all 
*'  fucfa'Landd,  Tenements  and  Hereditaments^,  as  her  Huf- 
"  batid  was  and  ftooH  feiffed  of  in  any  Eftate  of  Inheritance, 
**  at  any.  Time  during  the  Coverture ;  any  Thing  contained 
"  in  this  AcSt  to  the* contrary  in  any  wife  notwithftanding. 

**  Provided  aifo.  That  this  prefent  Aft,  or  any  Thing 
'*  therein  contained,  do  not  exijend,  or  be  at  any  Time  here- 
''  after  interpreted,  expounded  or  taken,  to  extinft,  releafe, 
**  difcharge  or  fufpend  any  Statute,  Recognizance,  or  other 
*'-Bond,  by  the  Execution  of  any  Eftate  of  or  in  any  Lands, 
^*  Tenements  or  Heredity  men  ts,  by  the  Authority  of  this 
"  Aft,  to  any  Perfon  or  Peifons,  or  Bodies  politick;  any 
^  Thing  contained  in  this  Aft' to  the  contrary  thereof  not- 
**  withilanding. 

**  And  foraimuch  as- great  Ambiguities  and  D6tibtS"  may 
**  arife  of  the  Validity  and  Invalidity  of  Wills  heretofore 
**  made  of  any  Lands^  Tenctottits  and  Hereditaments,  to 
"  the  great  Trouble  of  the  King's  Subjefts;  the  King's 
**  moft  Roy^l  Majefty,  minding  the  Tranquillity  and  Reft 
"  of  his  loving  Subjefts,  of  his  moft  excellent  and  accuf- 
"  tomed  Goodnefs  is  pleafcd  and  contented,  that'  it  be 
"  enafted  by  the  Authority  of  this  prtfetit  Parliament,  That 
"  all  Manner  of  true  and  juft  Wills  and'Teftaments  hereto- 
'^  fore  made  by  any  Perfon  or  Perfons  deccafcd,  or  that  fhall 
**  deceaffc  before  th€  firft  Day  of  May,  that^ftiall  be  in  the 
**  Year  of  out  Lord  God  I53#-  of  any  Land^,  Tenements, 
or  other  Hereditaments,  ftxall  be  taken  and  accepted  as 
good  and  effeftual  in  the  Law,  after  foich  Fafhion,  Man- 
ner and^  Form,  as  they  were  commonly  taken  and  ufed  at 
any  Tim)e  within  Forty  Years  next  afore  the  making  of 
this  Aft ;  any  Thing  contained  in  this  Aft,  or  in  the  Pre- 
"  amble  thereof,  or  any  Opinion  of  the  Common  Law,  to 
"  the  contrary  thereof  notwithftanding; 

"  Provided  always.  That  the  King's  Hlgh'nefs  flialLnot 
"  have,  demand,  or  take  any  Advantage  or  Profit,  for  or 
**  by  Occaiioh  of  the  executing  of  any-  Eftate  only  by  Au- 
"  thority  of  this  Aft,  to  any  Perfon  or TPetfons,  or  Bodies 
"  politick,  which  now  have,  or  on  this  Side  the  faid  firft 
"  Day  of  May^  which  {hall  be  in  the  Year'oC  our  Lord 
"  God  =  i536.  Ihall  havei  ^iny  Ufe  or  Ufed,  Truftis  or  Con- 
"  fidences,  in  any  Manors,  Lands^  Tenements  or  Hercdita- 
"  ments,  holdcn  of  the  King's  Highnefs,  by  Reafon  of  pri- 
**  mer  Seifm,  Livery,  Oujler  k  maine,  fine  for  Alienation, 
**  Relief,  orHcribt:  But  that  Fines  for  Alienations,  Relfcf* 
*'  and  H^riots,  ftiall  ht  paid  to  the  King's  Highnefs.  And 
**  %]£^VmxUi$znd'Oufier  le '  maimer  (hall  be  fticd  for  Ufcs, 

"  Trufls 
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"  Trufts  and  Confidences  to.be  made  and  executed  in  Poflef-' 
"  fion,  by  Authority,  of  this  Aft,  after  and  from  the  faid 
'^  firft  Day  of  May,  of  Lands  and  Tenements,  and  other 
Hereditaments  hohlen  of  the  King,  in  fuch  Manner  and  [  '126  1 
Form,  to  all  Intents,  Conftruftions  and.Purpofes,  ashatii 
"  heretofore  been  ufcd  or  accuftomed  by  the  Order  of  the 
"  Laws  of  this  Realm. 

"  Provided  alfo,  that  ho  other  Pelfon  or  Perfons,  or  Bo- 
"  dies  politick,  of  whom  any  Lands^  Tenements  or  He- 
"  reclitamcnts,  be  or  hereafter  fliall  be  holdcn,  mediate  or 
"  immediate,  fhall  in  any  wile  demand  or  take  aoy  Fine> 
**  Relief,  or  Heriot,  for  or  by  Occafion  of  the  executing 
"  of  any  Eftate  by  the  Authority  of  this  Acft,  to  any  Perfon 
**  or  Perfons,  or  Bodies  politick,  before  the  faid  firft  Day 
"  of  May,  which  fhall  be  in  the  Year  of  our  Lord  Cod 

"  And  be  it  enafled  by  the  Authority  afbrefaid.  That  ail 
"  and  fingular  Perfon  and  Pei^Tons,  and  Bodies  politick^ 
"  which  at  any  Time  oil  this  Side  the  firft  Day  of  May^ 
"  which  fhall  be  in  the  Year  of  our  Lord  God  1536.  fhall  ' 

"  have  any  Efiate  unto.ihem  executed  of  and  in  any  Lands, 
"  Tenements  or  Hereditapaents,  by  the  Authority  of  this 
"  Adl.  fliall  and  may  have  arid  take  the  fame  or  like  Ad- 
"  vantage.  Benefit,  Voucher,  Aid-prayer,  Remedy,  Com- 
**  laodity  and  Profit,  by  Aflion,  Entry,  Condition  or  other- 
"  wife,  to  all  Intents,  Conftruftions  and  Hurpofes,  as  tb^ 
**  Perfon  or  Perfons  feifed  to  €heir  Ufe,  of  or  in  any  fuch 
"  Lands,  Tenements  or  Hereditaments  fo  executecjl^  had, 
"  ihould,  might  or  ought  to  have  had,  at  the  Time  of  th^ 
"  Execution  of  the  Eftate  thereof,  by  the  Authority  of  this 
"  Aft,  againft  any  other  Perfon  or  Perfons,  of  or .  for  any 
'*  Wafte,  DilTeifin,  Trefpafe,  Condition  broken,  or  any 
"  other  Offence,  Caufe  or.  Thing,. concerning  or  touching 
**  the  faid  Lands  or  Tenements  fo  executed  by  the  ^utho-^ 
"  rity  of  this  A61. 

"  Provided  alfo,  and  be  it  ena£led  by  the  Authority 
"  aforcfaid,  That  Aflions  now  depending  againft  anyPcr- 
"  fonor  Perfons,  feif<5(d  of  or  in  any  Lands,  Tenements  or 
"  Hereditaments,  to  any  Ufe,  Truft  or  Confidence,  Iball 
*'  not  abate,  ne  be  difcharged,  for  or  by  Reafon  of  cxecu- 
"  ting  of  any  Eftate  thereof  by  Authority  of  this  Aft,  be- 
"  fore  the  faid  firft  Day  of  May,  which  Ihall  be  in  the  Year  ' 

^'  of  our  Lord  God  i536.  any  Thing  contained  in  tliis  Ad 
"  to  the  contrary  notwlt^^flanding. 

"  Provided  alfo.  That  this  A61,  .or  any  Thiqg  th^i^m 
"  contained,  fhall.  not  be  prejudicial  to  the  King's  Higlinefs 
"  for  Wardfhips  of  Heirs  now  being  within  Age,  nor  for 
^  Liver iea  or  for  Oujler  U  muins,  to  be  fued  by  any  Perfon 
"  or  Perfons  now  being  within  Age,  or  of  full  Age,  of  any 
"  Lands  or  Tenements  unto  the  fame  Heir  or  Heirs  now 
"  already  defcended ;  any  Thing  in  this  Aft  contained  to 
^*  the  contrary  notwithftanding.  . 
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Prbvided  alfo,   and  be  it  ciiafled  by  the  Authority 

afoTcfaid^  That  all   and  fiiigul^r  Recogriizanccshercto- 

fore  knowlcdgcd,  taken  cJr  made  to  the  King\s  Ufc,  for 

or  concerning  any  Recoveries  of  any  Lands,  Tenement^ 

"  or  HeieditamentSy  heretofore   ufcd  or  had  by  Writ  or 

•*  Writs  of  Entry  upon  Diffeifin  in  k  fof,  ihall  from  hence- 

**  forth  be  utterly  void  and  gf  none  tffeft,  to  all  Intents, 

**  ConftruiSiions  and  Purpofes. 

*'  Provided  alfo,  that  this  A5^,  nor  any  Thing  therein 

**  contained,  be  in  any  wife  prejudicial  or  hurtful   to  any 

**  P^rfon  or  Perfons  born  in  Wales^  or  the  Marches  of  tht 

fame,  v^htch  fhall  have  any  Eflate  to  them  executed  by 

Authority  of  this  Aft  in  any  Lands,  Tenements,  or  other 

**  Hereditaments  within  this  Realm,   whereof  any   other 

**  Perfon  or  Perfons  now  ftand  or  be  feifed.  to  the  Ufe  of 

C      1357     }       "  *°y  ^^^^  Hcrfon  or  Perfons  born  in  PVales,  or  the  Marches 

**  of  the  fame :  But  that  the  fame  Perfon  or  Perfons  born 
**  in  Wales,  or  the  Marches  of  the  fame,  ftiall  or  may  law- 
fully have,  retain  and  keep  the  fame  Lands,  Tenements 
or  Hereditaments,  whereof  Eftate  Ihall  be  fo  unto  them 
executed  by  the  Authority  of  this  Aft,  according  to  the 
Tenor  of  the  fame ;  any  Thing  in  this  Aft  contained,  or 
any  other  Aft  or  Provilion  heretofore  had  or  made,  to 
•'  the  contrary  notwithftanding/' 

.  Before  this  Statute  was  made,  if  Lands  were  limited  to 
dne  aAd  his  Heirs  to  the  Ufe  of  another,  the  Cejlui  que  Ufe 
might  take  the  Profits ;  and  the  Perfon  in  whom  the  Free- 
hold was  veftffd  was  to  make  Eftates  according  to  the  Direc- 
tion of  the  Cejlui  que  Ufe,  who  had  only  a  bare  Truft,  and 
had  no  Remedy  againft  the  other  for  a  Breach  of  Trufl,  but 
only  in  Chancery ;  but  now  by  this  Statute  the  PoffeiTion  is 
transferred  to  him  who  hath  the  Ufe,  and  what  cverEflatc 
g.   -  <  *  yi^LTi  hath  in  the  Ufe,  the  fame  he  hath  in  Pojfejpoft' 

'    *^  But  feveral  Things  arc  required  to  the  Lxecution  of  an 

Ufe  within  this  Statute:  The  firft  is,  that  fome  Perfon* 
Iho'uld^  be  feifcd  :  But  the  King,  a  Corporation,  an  Alien, 
one  attainted^  £s?c.  cannot  be  feifed  to  the  Ufe  of  another; 
rfor  Tenant  in'-Tail,  Tenant  by  the  Curtefy  or  in  Dower; 
*  «ec  fi  U  r«  wm.  the  Cefiui  que  Ufe  muA  be  in  *  Being ;  there  muft  be  an  Ufs 
^^^'    '  likewifc  in  Being,  either  in  Poffeflion,  Remainder,  or  Re- 

verfion,  &c.  And  where  one  conveys  Lands  to  another  by 
Fine,  Feoffment,  or  Common  Reco^fery^  to  the  Ufe  of  his  Laft 
Will,  and  afterwards  'by  his  Will  declares  the  Ufcs,  tic, 
this  he  may  do  without  any  Confideration  either  of  Kin- 
dred or  Money. 
cbW,  Cofjrholdcr,  It  feemfi  that  Copyhold  Lands  are  ndt'within  this  Statute, 
•^v54-  becaufe  the  Transferring  the  Poffeflion  to  the  Ufc  by  the 

Operation  of  Law,  without  the  Allowance  of  the  Lord  and 
the  Agreement  of  the  Tenant,  would  be  to  the  Prejudice  of 
both.  . 
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S  E  C  T.    IV.   . 

Certain  Cafa  wherein  by  the  Statutes  of  this  Realm  it  is^ 
lawful  to  devife  Lands,  Tenements,  ar  Hereditaments. 

NOW  follow  certain  other  Cafes  authorifed  by  the  Sta- 
tuifis  q{  this  Realm  of  England^  wherein  it  is  lawful 
to  bequeath  or  devife  Lands,  Tenements  and  Hereditaments 
by  Will,  fometimes  wholly,  and  fometlnies  in  Part  only,  or 
ratably,  according  ^o  the  Nature  of  th6  Tenure  of  fuch 
Laadd,  Tenements  and  Hjereditaments,  as  in  the  fame  Sta- 
tutes, which  I  have  here  fet  down  at  large,  doth  appear. 

,An  A9  declaring  hnv,  by  the  King*s  Grant y  Lands,   Te^      [     J  28    ] 
nements  and  Hereditaments  mayoe  by  Will,  Tejlament,  ^ 
orotherwife,  difpofed ;  and  concerning  Wards  and  primer 
Seijin,  &c, 

'*  'fTTHERE  the  King's  n^oft  Royal  Majefty,  in  all  the  34.  55  H.S.  cap.  5. 
ft  YV  Time  of  his  moft  gracious  and  noble  Reign,  hath- 
"  ever  bccR  overciful,  loying  and  benevolent,'  and  a  moft 
"  gracious  Sovereign  Lord,  unto  all  and  fingular  his  loving 
'^  and  obedient  SuDJeds,  and  at  many  Times  paft  hath  not 
^*  only  (hewed  and  imparted  to  them  generally,  by  ]>is  many 
"  and  often,  great  and  beneficial  Pardons,  heretofore  by 
"  Authority  pf  his  Parlian>ents  granted,  but  alfo  by  divers 
^  other  Ways  and  Means,  n>any  great  and  ample  Grants  gnd 
*^  Benignities,  ip  fuch  wife,  as  all  \yi%  faid  S.ubje3s  have 
'^  been  moft  bounden,  to  the'uto^oft  of  all  their  Power  and 
"  Graces  by  thenj  received  of  God,  to  render  and  give  unto 
"  his  Majcfty  their  n>oft  humble  Reverence  .i^nd  obedient  ' 

"  Thinks  and  Seryices,  with  their  daily  and  continual 
"  Prayer  to  Almighty  God, /or  the  continual. Prefervation 
'*  of  his  moft  Royal  Eftate  ip   mcfft  Kingly  Honour  arid 
^  Profpenty :  Yet  always  his  ftf ajefty  being  replete  and  en- 
**  dowed  by  God  with   Grace,  Goodnefs  and  JLribcrality, 
**  moft  tenderly  confidering  that  bis  faid  obedient  and  loving 
^  Subjefts  cannot  ufe  or  cxercife  themfelves  according  to      > 
"  their  Eftates,  Degrees,  Faculties  ajid  G^ualities,  or  bear 
"  themfelves  in  fuch  wife,  ^3  that  they   may  conveniently 
"keep  ai^d  maintain  their  Hofpitalitics  and  Families,  nor" 
"  the  good  Educations  and  bringing  up  of  their  lawful  Ge- 
**  nerations,  which  in  this  ^ealm,  Laud  be  to  God,  is  in 
'*  all  Parts  very  great  and  abundant  i  but  that  in  Manner  of 
**  Necelfity,  as  by  daily  Experience  is  maiiifefted  and  known, 
"  they  (hall  not  be  able  of  their  proper  Goods,  Chattels, 
"  and  other  moveable  Subftance,  to  difcharge  their  Debts, 
**  and  after  their  Degrees  fet  forth  and  advance  their  Chil- 
"  dren  and  Pofterities :  Wherefore  our  faid  Sovereign  Lord, 
*'  moft  virtuonfly  confidering  the  Mortality  that  is  to  every    . 
''  fcrfpn,  at   God>  Will  and  Pleafure,  moft  common  and 
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uncertain,  of  his  moil  bleffed  Difpofition  and  Liberality 
being  willing  to  relieve  and  help  bis  faid  SubjeSs  in  their 
faid  Neccffities  and  Debility,  is  contented  and  pleafed, 
**  that  it  be  ordained  and  enacted  by  the  Authority  of  this 
"  prefent  Parliament,  in  Manner  and  Form  as  hei^caftcr  fol- 
loweth :  That  is  to  fay,  that  all  and  every  Perfon  and 
Perfons,  having,  or  which  hereafter  lliall  have,  any  Ma- 
*^  nors,  Landsj   Tenements  or  Hereditaments,    holden  in 
Socage,  or  of  the  Nature  of  Socage-Tenure,  and   not 
having  any  Manors,  Lands,  Tenements  or  Hereditaments, 
holden  of  the  King  our  Sovereign  Lord  by  Knight's  Ser- 
vice, by  Socage-Tenure  in  chief,  or  of  the  Nature  of 
Socage-Tenurc  in  chief,  nor  of  any  other  Perfon  or  PejP-» 
fons  By  Kpight's  Service,  from  the  aoth  Day  of  July  in 
the  Year  of  our  Lord  God  1 540.  fliall  have  full  and  free 
Liberty,  Power  and  Authority,  tp  give,  difpofe,  will  and 
devife,  as  well  by  his  Laft  Will  and  Teftament  in  Writing, 
or  other^'ife  by  any  Aft  or  A«fts  lawfully  executed  in  his 
**  Life,  all  his  faid  Manors,  Lslnds,  Tenements  or  Hercdi- 
r     110     1       **  taments,  or  any  of  them^  at  his  free  Will  and  Pleafure ; 
L       V     J       f<  i^jiy  Ln^^^  Statute,  or  other  Thing  heretofore  had,  made 
,  *f  or  ufcd  to  the  contrary  notwithflanding. 

*•  And  that  all  and  every  Perfon  and  Perfons  having  Ma- 
'^  nors.  Lands,  Tenements  or  Hereditaments,  holden  of  the 
**  King  our  Sovereign  Lord^  his  Heirs  or  Succcffors,  in 
**  Socage^  or  of  the  Nature  of  Socage-Tcnure  in  Chief, 
•*  and  having  any  other  Manors,  Lan.d3,  Tenepients  or  He* 
re*ditaments,  holden  of  any  other  Perfon  or  Perfons  in 
Socage,  or  of  the  Nature  of  Socage-Tcnure,  and  not 
having  any  Manors,  Lands,  'J'enements  or  Hereditaments, 
holden  of  the  King  our  Sovereign  Lord  bjr  Knight'5  Ser- 
♦'  vice,  nor  of  any  other  Lord  or  Perfon  oy  like  Service, 
**  from  the  Twentieth  Day  of  July  in  the  Year  of  our  Lord 
f*  God  1340,  (hall  have  full  and  free  Liberty,  Power  and 
^*  Authority,  to  give,  will,  difpofe  aiid  devife,  as  well  by 
**  his  Laft  Will  or  Tcflament  in  Writing,  or  otherwifc  by 
f*  any  Aft  or  Afls  lawfully  executed  in  his  Life,  all  his  faid 
'5  Manors,  Lands,  Tenertents  and  Hereditaments,  or  any 
f*  of  them,  at  his  free  Will  and  Pleafure;  any  Lav',  Sta- 
^*  tute,  Cuftom,  or  other  Thing  heretofore  had,  made,  or 
**  ufed,  to  the  contrary  notwithftanding.  Saving  alway, 
"  and  referving  to  the  King  our  Sovereign  Lord,  his  Heirs 
5'  and  Succeffors,  all  his  Right,  Title  and  Intcrcft  of  pri- 
'*  mer  Seifin,  Reliefs,  and  alfo  all  other  Rights  and  Duties 
**  for  Tejiures  in  Socage,  or  of  the  Nature  of  Sdcage-Te- 
"  nure  in  Chief,  as  heretofore  hath  been  ufcd  and  accuf- 
tomed  ;  the  fame  Manors,  Lands,  Tenements  or  Heredi- 
taments, to  be  taken,  had  and  fued  out  of  and  from  the 
Hands  of  hisHighnefs,  his  Heirs  and  Succdfoi's,  by  the 
Perfon  or  Perfons'  to  Avhom  any  fuch  Manors,  Lands, 
"  Tenements  or  Hereditaments,  fliall  be  difpofed,  willed  or 
*'  devtfed,  in  fuch  and  like  Manner  and  Form  as  hath  been 
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^  afcd  by  any  Heir  or  Heirs  before  the  making  of  this  Sta- 
"  tate.  And  faving  and  referving  alfo  Pin^  for  Alienations 
"of  fuch  Manors,  Lands>  Tenements  or  Hereditaments, 
"  holden  of  the  King,  our  Sovereign  Lord,  in  Socage,  or 
"'  of  the  Nature  of  Socage  Tenure  in  Chi«f,  whereof  there 
**  (hall  be  no  Alteration  of  Freehold  or  Inheritance  made 
"  by  Will,  or  otherwife,  as  is  afoiefaid. 

"  And  it  is  farther  enabled  by  the  Authority  aforefaid, 
'^  That  all  and  lingular  Perfon  and  Perfons,  having  any 
"  Manors,  Lands,  Tenements  or  Hereditaments,  of  Ef^ate 
"  of  Inheritance,  holdep  of  the  King's*  Hichnefs  in  ChieT, 
**  by  Knight's  Service^  or  of  the  Nature  of  Knight's  Ser- 
"  vice  in  Chief,  from  the  faid  twentieth  Day  of  Julyy  fhall 
**  have  full  Power  and  Authority,  by  his  laft  Will  by  Wri- 
**  ting,  or  othcrvrife  by  any  A61  or  Afts  lawfully  executed 
**  in  his  Life,  to  give,  difpofe.  tvill  or  affign  two  Parts  of 
*^  the  fame  Manors,  Lands,  Tenements  or  Hereditaments, 
**  in  three  Part*  to  be  divided;  or  elfe  as  much  of.  the  faid 
''  Manors,  Lands,  Tenements  or  Hereditaments,  as  (hall 
^*  extend  or^  amount  to  the  yearly  Value  of  two  Pa^rts  of 
"  the  fame,  in  three  Parts  to  be  divided,  in  Certainty,  and 
'*  by  fpecial  Piyifions,  as  it  may  be  known  in  Severalty,  to 
"  and  for  the  Advancement  of  his  Wife,  Preferment  of  his 
*^  Children,  »nd  Payment  of  his  Debts,  or  otherwife  at  his 
"  Will  and  Pkafure;  any  Law,  Statute,  Cjuiftom,  or  other 
^*  Thing  to  the  contrary  thereof  notwithftanding.  Saving 
^  andrncrving  to  the  King  our  Sovereign  Lord  tie  CuAo- 
**  dy,  Wftrdfjjip,  and  primer  Seiiin,  or  any  of  them,  as  the 
"  Cafe  (hall  require,  of  as  much  of  the  fame  Manors, 
•'  Lands,  Tenements  or  Hereditaments,  as  fliall  amount  and 
"  extend  to  the  full  and  clear  yearly  Value  of  the  third  ♦'art  [  j^o  1 
**  thereof,  without  any  Diminution,  Dower,  Fraud,  Covin, 
•*  Charge,  or  Abridgment  of  any  of  the  fame  third  Part,  or 

of  the  full  Profits  thereof.  Saving  alfo  and  referving  to 
"  the  King  Dur  faid  Sovereign  Lord  all  Fines  for  Alicna- 
**  tions  of  fnch  Manors,  Lands,  Tenements  and  Heredita- 
**  megts,  hoidrh  of  the  King  by  Knight's  Service  in  Chief, 
^  whereof  thei'c  fhall  beany  Alteration  of  Freehold  or  In-  ' 
**  herttance,  made  by  Will  or  otherw-ife,  as  is  abovrfaid. 

"  And  be  it  cnaSed  by  the  Anthority  aforefaid,  that  all 
"  and  Angular  Perfon  and  Perfons  hsfving  Manors,  Land*?, 
**  Tenements  or   Hereditaments  of  Eflate  of  Inheritance, 

holden  of  the  King  in  Chief  by  Knight's  Service;  and 

having  other  Manoi-s,  Lands,  Tenements  or  Hercdita- 
**  ments,  holden  of  the  King,  or  of  any  other  Perfon  or 
"  Perfons,  by  Knight's  Service  or  otherwife;  every  filch 
"  Perfon  and  Perfons,  from  the  faid  twentieth  Day  of  July^ 
"  (hall  have  full  Power  ajrid  Authority  to  give,  difpofe,  will 
**  or  affign  bv  his  laft  Will  in  Writing,  or  otherwife  by  any 
**  Aft  ♦or  Afis  lavrfuUy  executed  in  his  Life,  two  Parts  of 
"  the  fame  Manors,  Lands,  Tenements  or  Hcrcditatiients, 
"  in  three  Pa^rts  to  be  divided,  ox  elfe  as  much  of  the  fame 

ff  Manors, 
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"  Manors,  Lands,  Tenements  and  Hereditaments,  as  fliall 
"  extend  or  amount  to  the  yearly  Value  of  two  Part*- of  the 
"  fame,  in  three  Parts  to  be  divided,  in  Certarnty,  and    by 
"  fpecial  Divifions,  as  it  maybe  known  in  Severalty,  to. 
**  and  for  Advancement  of  his   Wife,    Preferment  of  his 
**  Children,  and  Payment  of  his  Debts,  or  otherwifc  at  Jiis 
Will  and  Pleafurc  ;  any  Law,  Statute,  Cuftom,  ox  other 
Thing  to  the  doptrary  thereof  notwithf^anding.     Saving 
alway  and  referving  to  the  King  opr  Sovereign  Lord  the 
Cuftody,  Wardfliip,  and  primer  Seifm,  or  any  of  them, 
as  the  C^fe  flxall  require,  of  as  much  of  the  fame  Ma- 
*^  nora,  Lands,  Tenements  or  other  Hereditaments,  as  fhall 
<*  amount  and  extend  to  the  full  and  clear  yearly  Value  of 
the  third  Part  thereof,  without  any  Manner  of  Diminu- 
tion, Dower,  Fraudj  Covin,  Charge,  or  Subtraction  of 
*'  the  fan>e  third  Part,  or  of  the  full  Profits  thereof. 

**  Saving  alway  and  referving  to  our  faid  Sovereign  Lord 
*'  |he  I^ing  all  Fines  for  Alienation  of  any  fuch  Manors, 
*^  Lands,  Tenements  or  Hereditaments,  holden  of  the  King 
**  by  KnightVService  in  Chief,  whereof  there  fhall  be  any- 
^*  Alteration  of  Freehold  or  Inheritance,  made  by  Will  or 
*'  otherwife,  as  is  abovefaid. 
•  **  Be  it  farther  enafted  by  the  Authority  abovefaid.  That 

"  if  any  Perfon  or  Perfons  hold  any  Manors,  Lands,  Tc- 
**  nements,  or  Hereditaments,  only  of  any  other  Lord  or 
**  Perfon,  than  of  the  King  our  faid  Sovereign  Lord  by 
"  Knigha's-Seryipe,  and  other  Lands  and  Tenements  in 
^*  Socage,  or  of  the  Nature  of  Socagc-tcnure ;  that  then 
<c  every  fuch  Perfon  fliall  or  may  give,  difpole*  or  allure, 
,  '^  by  his  laft  Will>  or  otherwifc  by  any  Aft  or  Afts  lawfully 
"  executed  in  his  Life,  two  Parts  of  the  (aid  JVfanors,  Lands 
*^  and  Tenements,  holden  by  KnightVService,  or  aS  much 
**  thereof  as  Ihall  amount  tq  the  fiiU  yearly  Value  of  two 
'^  Parts,  in  Manner  and  Form  as  b  above  declared ;  and 
'^  alfo  all  the  Lands  and  Tenements  holden  by  Socage*  or 
"  of  the  Nature  of  Socage-tenure,  a^  his  Will  and  Pleafure, 
*^  as  is  above  written,  saving  and  referving  to  the  Lord 
"  of  the  Laqds  and  Tenements  holden  by  Knight's 
"  Service,  for  his  Cuftody  and  WaixiChip,  as  much  of  the 
''  fame  Lands  and  Tenements,  as  fhall  extend  or  amount  to 
**  the  full  and  clear  yearly  Value  of  the  third  Part  of  the 
f*  fame  Lands  and  Tenements,  holden  by  Knight's-Service, 
[     131     ]       **  without  any  Diminution*  Dower,  Fraud,  Covin,  Charge* 

"  orSubtraftion  of  any  Portion  of  that  third  Part,  or  of 
•*  the  clear  yearly  Value  thereof,  in  ]V[anner  jind  Forn^ 
**  aforefaid. 

**  And  be  it  farther  enafted  by  thf5  Authority  abovefaid, 
**  That  if  any  Perfon  or  Perfons  hold  any  Manors,  Lands, 
"  Tenements  or  Hereditaments,  only  of  the  King  our  So- 
"  yereign  Lord  by  Knight's  Service,  and  not  iu  Chief;  or 
"  hold  any  Manors,  Lands,  Tenements  or  Hereditaments, 
of  our  faid  Sovereign  Lord  bv  KnightVService,  and  not 
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"  in  Chief;  and  alfo  hold  other  Manors,   La^ds,  Tcrie- 
"  ments  and  other  Hereditaments,  of  any  other  Perfon  or 
"  Perfons  by   Knlght's-Service;  and  alfo  hold  other  Ma- 
''  nors,'  Lands,  Tenements  or  Hereditaments,  of  any  other 
"  Perfon  or  PerfonS  in  Socage,  or  of  the  Nature  of  Soc- 
"  age-tenure;  that  then  all  and  every  fuch  Perfon  and  Per- 
"  fons  fliall  and  may  give,  difpofe,  will,  devife  and  affure, 
"  by  his  lart  Will,  or  otherwife  by  any  A61  or  A6ls  lawfully 
"  done  and  executed  in  his  Life,  two   Parts  ,of  the   fame 
"  Manors,  Lands,  Tenements  and  Hereditaments,  holden 
"  of  our  faid  Sovereign  Lord  the  King  by  KnightVSer- 
"  vice ;  and  two  Parts  of  the  Manors,  Lands,  Tenements. 
•*  and   Hereditaments,  holden  of  any   other  Perfon  or  Per- 
•*  fons  by  Knight's  Service,  or  as  much  of  either  of  th^m, 
"  as  (hall   amount  to  the  full  yearly  Value  of  two  Parts, 
*'  in  Manner  and  Foim  as  is  above  declared  ;  and  alfo  of  all 
,"  his  Lands  and  Tenements  fo  holden  in  Socage,  or  of  the 
"  Nature  iof  Socage-tenure,  at  his  free  Will  and  Pleafure. 
"  Saving  and  referving  to  the  King's  Highnefs  the  Cullody 
"  and  Wardfhip  of  as  much  of  the  fame  Manors,  Lands^ 
•*  Tenements,  or  other  Hereditaments,  as  ftiall  extend  and 
"  amount  to  the  full  •and  clear  yearly  Value  of  the  third 
**  Part  of  the  faid  Manors,  Lands,  Tenements  and  Here- 
**  ditaments,  fo  holden  of  his   Highnefs  by  Knight'^-Ser- 
**  vice,  without  any  .Diminution,    Dower,    Fraud,  Covin, 
"  Charge,  and   Subtradion  of  any  Portion  of  that  third 
**  Part,  or  of  the  full  Profits  thereof.     And  alfo/aving  and 
"  referving  to  the  Lords  of  whom  any  o^f  the  faid  Manors, 
"  Land^  Tenements,  or  other  Hereditaments,  arc  holcien 
"  by  Knight's-Servicc,  for  Cuftody  and  Wardfhip,  as  muclji 
"  of  the  fame  Manors^   Lands,  Tenements  or  Hcredita-x 
"  ments,  holden  of  them   or  any  of  them  by  Knight-Ser- 
'*  vice,  as  fhall  extend  and  amount  to  the  full  and  clear 
"  yearly  Value  of  the  third  Part  of  the  fame,  without  any 
**  Diminution,  Charge,  Fraud*,   Covin,  qjr  Subtraflion   of 
"  any  Portion  of  that  Third,  or  of  the  clear  yearly  Value 
"  of  the  third  Part  thereof,  in  Manner  and  Form  above 
**  declared. 

"  Provided  alway,  and  it  is  farther  enafled  by  the  Au- 
"  tfaority  aforefaid.  That  if  that  third  Part  of  the  Manors, 
"  Lands,  Tenements  or  Hereditaments,  of  any  of  the  King's 
"  SubjoSls,  which  in  any^of  the  Cafes  abovefaid  Ihall  here- 
**  after  come.to  the  King's  Highnefs,  his  Heirs  or  Succeflbrs, 
**  by  Virtue  of  this  Act,  as  is  abovefaid,  be  not  or  do  not 
"  amount  to  the  clear  yearly  Value  of  the  third  Part  of  all 
^  the  {aid  Manors,  Lands,  Tenements,  or  other  Heredita- 
^  raents,  whereof  the  King^s  Hi|hnefs  is  or  fhall  be  inti- 
"  tttlcd  to  have  the  Cuftody  or  pnflaer  Seifin,  as  is  above- 
^'  faid ;  that  then  our  faid  Sovereign  Lord  and  his  Heirs 
fhall  and  may,  at  his  or  their  frde  Liberty  and  Pleafure, 
take  into  his  or  their  Hands  and  Pofieffions,  as  muth  oi 
the  other  two  Parts  of  the  faid  Manors,  Lands,  Tene- 

"  ments, 
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**  ments,  and  other  Hcreditaruei)ts,  as  with  that  of  the  fame 

"  Manbrs>  Lands,    Tenements  or  Hereditaments,    holdcn 

t      132.    1       "  and  remaining  in  the  King's  Hands,  lliall  make  up  the 

*^  clear  yearly  Value  of  the  fall  third  Part  of  the  faid  Ma- 
"  nors,  and  Tenements,  fo  to  be  had  to  the  King's  High- 
"  ncfs,  in  Title  of  Wardfhip  and  primer  Seifin,  or  any  of 
**  them,  a3  the  Cafe  Ihall  require ;  and  like  Benefit  and  Ad- 
"  vantage  to  he  given  to  every  Lord  and  Lords,  of  whom 
**  any  fuch  Manoi-s,' Lands,  Tenements  or  Hereditaments, 
**  be  or  (hall  .be  holden  by  KnightVService,  as  is  above- 
'*  faid,  concerning  only  his  third  Part  of  or  for  Title  of 
"  Wardfhip. 

"  Provided  alway,  and  be   it  farther  enatSed  by.theAu- 
''  thority  aforefaid,  that  every  Perfon  and  Perfous  fhall  fue 
"  their  Liveries  for  Poffeifions,  Revcrfions,  or  Remainders; 
and  alfo  pay  Reliefs  and  Heriota,  after  fuch  Manner  and 
Form,  as  they  fliould  or  ought  to  have  done  before  the 
"  Making  of  this  A<ft,  and  as  if  this  AS:  bad  never  been 
made ;  And  that  Fines,  for  Alienations  (hall  be  paid  in  the 
King's  Chancery,  for  and   upon  Writs  of  Entry  in  tht 
Foft,  to  be  obtained  in  the  fame  Court  of  Chancery,  after 
"  the  faid  twentieth  Day  pf  J-uly^  for  common  Recoveries 
"  to  be  had  or  fuffcrcd.  of  any  Manors,  Lands,  Tenements 
'*  or  Hereditaments,  holden  of  the  King  in  Chief,  in  like 
"  Manner  and  Form,  as  is  ufed   upon  Alienations  of  fuch 
'**  Manors,  Lands,  Tenements  or  Hereditaments,  fo  holden 
'"  in  Chief,  by  Fine  or  Feoffment. 

"  Provided  alfo,  and  be  it  enabled  by  the  Authority 
*'  aforefaid.  That  in  fuch  Cafes,  where  Fines  forfAlieaati* 
"  ons  fliall  be  payed  in  the  King's  Chancery  for  Writs  of 
'*  Entry  in  the  Pofl,  as  is  aforefaid,  that  then  none  other 
"  Fine  fhall  be  payed  in  the  fame  Court  for  any  fuch  Writs; 
**  any  Ufage  or  Cuftom  to  the  contrary  thereof  xiotifrhh- 
"  ftanding. 

**  And  be  it  farther  ena^Sled  by  the  Authority  aforefaid, 
"  That  where  two  or  more  Perfons  now  hold,  or  hereafter 
"  fhall  hold  any  Manors,  Lands,  Tenements  or  Hcredita- 
"  ments,  of  the  King  our  Sovereign  Lord  by  K nightVSer* 
"  vice,  jointly  to  them  and  to  the  Heirs  of  one  of  them; 
"  and  he  that  hath  the  Inheritance  thereof  dieth,  his  Heir 
"  being  within  Age,  that  jn  every  fuch  Cafe  the  King  fhall 
**  have  the  Ward  and  Marriage  of  the  Body  of  fuch  Heir 
'*  fo  being  within  Age ;  the  Life  of  the  Frcchol^ror  Free- 
'^  holders  of  the  faid  Manora,  Lands,  Tenements  or  Hcrc^ 
'*  ditaments,  fo  holden  by  KnightVScrvicc,  notwithfland- 
•^  ing.  Saving  and  r^ferving  toaU&nd  every  Woman  and 
**  Women  all  and  every  fuch  Right,  Title,  and  Interefi  of 
«  Dower,  sts  they  or  any  of  them  ought  to  hav^,  or  be  of 
''  fhall  be  juftly  intituled  to  have,  claim,  or  demand,  of 
"  any  Manors,  Lands,  Tenements  or  Hereditaments,  by 
f  the  Laws  of  this  Realm,  to  be  taken  or  affigned  onto 
**  ihcm,  or  any  of  the^n,  out  of  the  two  Parts  of  the  faid 
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"  Manors,  Lands,  Tenements  or  Hereditaments,  fctercd 
"  and  divided  from  the  third  Part,  as  isabovefaid,  and  not 
**  otherwifc.  And  faving  alfo  to  the  King  our  Sovereign 
"  Lord,  his  Heira  and  Succeffors,  the  ReverfioHs  of  all 
**  fach  Tenants  in  Jointure  and  Dower,  immediately  after 
«  the  Death  of  fuch  Tenants,  if  they  fhall  happen  to  die 
"  during  the  Minority  of  the  King's  Wards." 


<c 
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ingmis,   and  the  Devife  of  Lands.'  L     *J^     J 

WHEREAS  in  the  laft  Parliament,  begun  and  hol- 
den  at  fVeftminJfgr  the  z8th  Day  of  Ajnil  in  the  3 1  ft 
**  Year  of  the  King's  moft  gracious  Reign,  (fiap.  frimo 
"  Will.  2.)  and  there  by  divers  Prorogations  holden  and 
*'  continued  unto  the  ft»ur  and  twentieth  Day  of  yuly  in 
"  the  two  and  thirtieth  Year  of  his  faid  Reign,  it  was  by 
"  the  King's  moft  gracious  and  liberal  DifpoTi^ion,  fliewed 
"  toward  his  moft  humble  and  obedient  Subje6ls,  ordained  . . ,    - 

"  and  ena6led  how  and  in  what  Manner  Lands,  Tenements 
**  and  Hereditament',  might  by  Will,  or  Teftament  in  Wri- 
"  ting,  or  otherwife  by  any  A61  or  Acls  lawfully  executed 
"  in  the  Life  of  every  Perfon,  be  given,  difpofed,  willed 
**  or  dcvifed,  for  the  Advancement  of  the^Wife,  Proferment 
"  of  Children^  Payment  of  Debts,  of  every  fuch  Perfon, 
or  otherwife,  at  his  Will  or  Pleafure,  as  in  the  fame  Aft 
more  plainly  is  declared  :  Sithen  the  Making  of  the  £fta- 
"  tute,  divers  Doubts,  Queftions  and  Ambiguities  have  rifen, 
"  been  moved  and  grown,  by  Diverfity  of  Opinions  taken 
**  in  and  upon  the  Expofition  of  the  Letter  of  the  fame 
**  Eftatate.  . 

"  For  a  plain  Declaration  and  Explanation  whereof,  and 
**  to  the  Intent  and  Purpofe  that  the  King's  obedient  and 
"  loving  Subjefts  fhall  and  may  take  the  Commodity  and 
"  Advantage  of  the  King's  faid  gracious  and  liberal  Difpo- 
"  fttion,  the  Lords  Spiritual  and  Temporal,  and  the  Com-  ' 

"  mons  in  this  prefent  Parliament  afTembled  moft  humbly 
**  befeech  the  King's  Majcfty,  .that  the  Meaning  of  the 
"  Letter  of  the  fame  Eftatute,  concerning  fuch  Matters 
"  hereafter  rehearfed,  may  be  by  the  Authority  of  this  pie- 
"  fent  Parliament  enafted,  taken,,  expounded,  judged,  de- 
"  clared  and  explained,  in  Manner  and  Form  following. 

"  Firft,  Where  it  is  contained  in  the-fame  former  Statute, 
"  vithin  divers  Articles  and  Branches  of  the  fame,  that  all 
"  and  Angular  Perfon  and  Perfons  having  any  Manors,  1 

"  Lands,  Tenements  or  Hereditaments,  of  the  Eftate  of  In- 
heritance, fliould  have  full  and  free  Liberty,  Power  and 
Aqthority,  to  give,  will,  difpofe,  or  affign,  as  well  bjr 
laft  Will  and  Teftament  in  Writing,  or  otherwife  by  any 
"  Aft  or  Afts  lawfully  executed  in  his  Life,  his  Manors^ 
"  Lands,  Tenements  or  Hereditaments,  or  any  of  them,  in 
Vol..  r.  X  "  fuch        • 


cc 
u 


What  Things  may  be  devifed  by  Will,    Part   III. 


€€ 
« 


**  fuch  Manner  and  Form,  as  in  the  fame  former  A&  more 
**  at  large  it  doth  appear.     Which  Words  of  Effttc  of  In- 
**  heritance,  by  the  Authority  of  this  prefcnt  Parliament, 
"  is  and  Thall  be  declared,  expounded,  taken  and  judged 
of  Eftates  in  Fee-fimple  only.     And  al£o  that  all  and  lin- 
gular Perfon  and  Perfons  having  a  folc  Eftate  or  Intereft.  • 
"  in  Fee-fiinple,  or  feifed  in  Fee-limple  in  Copercenary,  or 
**  in  Common  in  Fee-fimple,  of  and  in  any  Manors,  Lands, 
**  Tenements,  Rents,  or  other  Hereditaments,  in  Poffcflion, 
*'  BLcverfion.or  Remainder,  or  of  Rent^or  Seivices  inci- 
"  dent  to  any  Reverfion  or  Remainder;  and  having  no  Ma- 
"  nor8>  Lands,  Tenements  or  Hereditaments  holden  of  the 
King,  his  Heirs  or  Succeflbrs,  or  of  any  other  Perfon  or 
Perfons,  by  Knight VSer vice,    fliall    have  full    and  free 
Liberty,  Power  and  Authority,  to  give,  difpofe,  will  or 
dcvife  to  any  Perfon  or  Perfons  (except  Bodies  politick 
and  corporate)  by  his  laft  Will  and  Teftamcnt  in  Writing, 
r      i'2+     T       *'  o^  otherwife  by  any  AA  or  A6ls  lawfully  executed  in  his 

"  Life,  by  hi^feirfolely,  or  by  himfelf  and  other  jointly,* 
**  feverally,  or  particularly^  or  by  all  thofe  Ways  or  any  of 
*'  them,  as  much  as  in  him  of  Right  is  or  (hall  be,  all  his 
**  faid  Manors,  Lands,  Tenements,  Rents  and  Heredita- 
^*  ments,  or  any  of  them,  or  any  Rents,  Commons,  or  other 
"  Profits  or  Commodities,  out  of,  or  to  be  perceived  of  the 
**  fame,  or  out  of  any  Parcel  thereof,  at  his  own, free  Will 
"  and  Pleafure ;  any  Claufe  in  the  faid  former  A(Sl  notwith- 
**  i^anding. 

"  And  farther  be  it  declared  and  enaftcd  by  the  Autho- 

"  rity  aforefaid.  That  all  and  fingular  Perfon  and  Perfons 

"  having  a  fole  Eflatc  or  Iinerci^  in  Fcc-P.mple,  or  feifed  in 

"  Fee-fimple  in  Copercenary,  or  in  Common  in  Fee-fimplc, 

**  of  or  in  any  Manors,  Lands,  Tenements,  Rents,  or  other 

**  Hereditaments,    in  Poillflion,  Revcrfio.n  or  Remainder, 

**  or  of  and  in  any  Rents  or  Services  incident  to  any  Rcver- 

**  fion  or  Remainder,  holdeh  of  the  King  by  Knight's-Ser- 

**  vice  in  Chief,  or  of  the  Nature  of  K  nighr's-Service  in 

*/  Chief,  hath,  and  by  the  Authority  of  this  prefcnt  Par- 

•*  liament  {hall  have,  full  and  free   Liberty,  Power  and 

**  Authority,  to  give,  difpofe,  will  or  affign  to  any  Perfon 

*'  or  Perfons,  (except  Bodies  politick  and  corporate)  by  his 

**  laft  Will  and  Teftament  in  Writing ;  or  otherwife  by  any 

"  Aft   or  A6ls  lawfully  executed  in  his  Life,  by  himfelf 

**  folely,  or  by  himfelf  and  other  jointly,  feverally,  or  par- 

**  ticularly ';  or  by  all  thofe  Ways  or  any  of  them,  as  much 

•*  as  in  him  of  Right  is  or  (ball  bt,  two  Parts,  as  well  of 

*'  all  the  faid  Manors,  Lands,  Tenements,  Rents  and  He- 

.  "  reditaments,  as  of  all  and  lingular  his  other  Rents  and 

^*  Hereditaments,  or  of  any  of  them,  or  any  Rents,  Commons, 

"  or  other  Profits  or  Commodities,  out  of,  or  to  be  per- 

*'  ceived  of  the  fame   two   Parts,  or  out  of  any  Parcel 

*l  thereof,,  in  three  Part^  to  be  divided,  or  as  much  thereof 

"  as  fhall  amount  to  the  full  and  clear  yearly  Value'of  two 

"  Parts 
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"  Parts . thereof,  ii^jtbree  Paris ^o  be  xllvided,  of  what  Per- 
"  fon  ojr  Perfuus  focver  they  be  hojden,  at -his  free  Will  and 
"  PleaAire.  And  th^t  by  the  Authority  aforefaid,  the  fa  id 
"  Will  fo  declared  fhall  be  good  and  etie6iual  for  two  Parts 
",of  ihe  faid  Manors,  Lands,  Tenements  and  Heredita- 
*^  ments,  although  the  Will  fo  declared  be  made  of  the 
*•*  Whole,  or  of  more  than  of  two  Parts  of  the  fam^.  The 
*'  fame  Pivifion  to  be  made  or  fet  forth  by  the  Devifor  or 
*5  Qwner  of  the  Came  Manors,  Lands,  Tenements  and  He- 
"  reditamei^ts,  byhislaft  Will  iji  Writing,  or  otherwife  in 
**  Writing.  And  jo  Default  thereof,  by  a  Commiffion  to 
**  be  granted  out  of  the  King's  Court,  of  the  Wards  and 
^  Liveries,  upyoxi  the  Enquiry  of  the  true  Value  thfreof, 
"  by  the  Oaths  gf  twelve  Men,  and  Return  and  Certificate 
"  thereof  had  \n  the  fame  CourC,  of  the  faid  Manors, 
'.*  Lands,  Tenc^lcnts  and  Hereditaments,  Diviflon  <o  be 
"  made  by  the  Mailer  of  the  Wards  and  Liveries,  if  the 
"  Mafier  of  the  Wards  and  Liveries  for  the  Time  being, 
*'  and  the  Parties  thereunto,  cannot  otherwife  agree  upon 
"  the  fame  Diyifion.  And  that  the  IlTues  and  Profits  of  the 
*f  two  Parts  of  |he  faihe  Manors,  Lands,  Tenements  and 
HereditamentSj'upon  every  fuch  Divifion,  fhall  be  reftored 
to  themr  that  fhall  h^ve  Right  or  Title  to  the  fame,  from 
"  the  Death  of  the  Own.cr  or  Devifor  thereof. 

^^  And  farther  be  it  ena6ted  and  declared  by  the  Autho- 
rity aforefaid.  That  all  and  fingular  Perfon  and  Perfon$ 
having  a  fole  Eftate  or  Intereft  in  Fee-fimple,  or  feifed  in 
Fee-fimple  in  Copercenary,  or  in  Common  in  Fee-fimple, 
*.'  of  and  in  any  M[^nors,  Lands,  Tenements,  Rents,  or  r  t^«;  T 
"  other  Hereditaments,  in  PoffeffioM,.Reyerlion,  or  Remain-  w  n>^  i 
"  dcr,  or  of  and  in  any  Rents  and  Services  incident  to  any; 
**  Revcrfion  or  {Remainder,  holden  of  the  King,  his  Heiis 
"  or  Succeilbrs,  by  Knight's-Service,  and  not  in  Chief,  o|r 
"  holden  of  any  other  Perfon  or  Perfons  by  KnightVSet- 
'*  vice,  fliall  have  full  and  free  Liberty,  Powdr  and  Autho- 
"  rity,  to  give,  difpofe,  will  or  devife,  to  any  Perfon  or 
"  Perfons,  except  Bodies  politick  and  corporate,  by  his 
**  laft  Will  and  Teftament  in  Writing,  or  otherwife  by  any 
**  Aift  or  Afls  lawfully  executed  in  his  Life,  by*  himfelf 
"  folely,  or  by  hjmfelf  and  other  jointly,  feverally,  or  par- 
'^  ticularly ;  or  by  all  thofe  Ways,  or  any  of  them,  as  much 
**  as  in  him  of  Right  |s  or  fhall  be,  two  Parts  of  all  the 
**  faid  Manors,  Lands,  Tenements  and  Hereditaments,  or 
*f  any  of  them,  fo  holden  by  Knight's-Service,  or  any 
^*  Relets,  Common,  or  other  Profits  or  Commodities,  out 
"  of,  or  to  be  perceived  of  the  fiame  two  Parts,  or  out  of 
**  s^oy  Parcel  thereof,  in  three  Parts  to  be  divided,  or  as 
*5  much  thereof  as  fhall  amount  to  the  full  and  clear  yearly 
**  Value  of  two  Parts  thereof,  in  three  Patrts  to  be  divided, 
"  at  his  free  Will  and  Pleafure-  And  that  the  faid  Will, 
"  fo  declared  by  Authority  aforefaid,  Ihall  be  good  and 
H  cffcftual  for  two  Parts  ol  the  fjiid  l^anors,  Lands,  Te- 

**  pemcnts 
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'*  nements  or  Hereditaments,  although  the  Will  fo  declared 

"^  be  orlhall  be  made  of  the  whole  Lands  and  Tenements 

**  fo  holjen  by  Knight's  Service,  or  of  more  than  of  two 

**  Parts  of  the  lame ;  ana  aifo   for   the  whole  of  all  other 

"  fuch  Manors,  Lands,    rcnements  and   Hpreditaroents,  or 

"  any  of  them,  not  holdcnof  the  King  by  Knight's  Service 

in  Cuief,  or  otherwife   by   Knight VService,  nor  of  any 

other  Perfoa  by  Knight's  Service,   and   of  any  Rents, 

"  Commons,  or  other  Profits  or  Commodities,  out  of,  or 

**  to  be  perceived  of  the  fame,  or  out  of  any  Parcel  thereof, 

'^  at  his  free  Will  and  Pleafure,     The  fame*  Divifion  to  be 

"  made  and  fet  forth  by  the  Owner  of  the  faid  Manors, 

Lands,  Tenements  and  Hereditaments,  by  his  laft  Will 

and  Teftament  in  Writing,  or  otherwife  in  Writing.  And 

"  in  Default  thereof,  for  as  much  of  the  fame  Manors, 

"  Lands,  Tenements  and  Hereditaments,  as  fliall  concern 

*^  the  King's  Intereft,  by  CommiiTion  to  be  direded  out  of 

"  the  King's  Court  of  the  Wards  and  Liveries,  in  Manner 

"  and  Form  as  is  aforefaid,  if  the  Mailer. of  the  Wards  and 

*'  Liveries  for  the  Time  being,  and  the  Paities  thereunto, 

*'  cannot  otherwife  agree  upon   the  fame  Divifion.     And 

"  that  Reftitution  of  the  Iffues  and  Profits  of  the  two  Parts 

**  thereof  fliall  be  had  and  made  in  Manner   and  Form 

*^  aforefaid.     And  for  fuch  of  the  fame  Manors,  Lands, 

"  Tenements  and  Hereditaments,  as  fhall  concern  the  Intc- 

**  reft  of  any  Lord  or  Lords,  by  Commiffion  to  be  granted 

out  of  the  King's  Court  of  Chancery,  to  enquire  thereof 

by  the  Oaths  of  twelve  Men,  if  the  fame  Lord  or  Lords, 

and  the  Parties  thercunto>  cannot  otherwife  agree  upon 

*^  the  fame  Divifion. 

*^  And  be  it  farther  enafled  and  declared  by  the  Autho- 
rity aforefaid.  That  the  Savings,  Refervings  and  Provi- 
fions,  concerning  faving  of  the  Cuftody,  Wardfliip,  Re- 
lief, and  primer  Seiiin  to  the  King,  of  fuch  Manors, 
Lands,  Tenements  and  Hereditaments,  or  as  much  thereof 
as  fhall  appertain  unto  hirh  by  Virtue  of  the  faid  former 
A61,  and  by  the  Declaration  and  Expofition  thereof,  de- 
clared by  this  prefent  A61,  during  the  King's  Intereft 
therein;  and  alfo  of  the  Cuftody  and  Wardfliip  to  other 
[•  ^36     ]       "  Lords,  of  as  much  of  fuch  Manors,  Lands,  Tenements 

•*^  and  Hereditaments  holden*  of  them,  as  fhall  extend  and 
**  amount  to  the  full  and  clear  yearly  Value   of  the  third 
Part  thereof,  over  and  above  all   Chai-ges,  without  any 
Diminution  or  Abridgment  of  the  third  Part,  or  of  the 
full  Profits  thereof,  comprlfed  and  mentioned  in  divers 
Articles  in  the  faid  former  Aft  contained  by  the  Authority 
aforefaid,  be,  and  fhall  be,   intended,  expounded,  and 
taken,  as  hereafter  infueth  :  that  is  to  fay.  That  the  King 
"  fliall  have  and  take  for  his  full   third   Part  of  all  fuch 
*f  Manors,  Lands,  Tenements  and  Hereditaments,  whcre- 
'*  unto  he  is  or  fliall  be  intitled  by  the  faid  former  Act,  and 
^f  by  this  prefent  Aft,  fuch  Manors,  Lands  :ivLd  Tenements, 
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"  a3  (hall  by  any  Means  difcend  or  come  by  Difcent,  as  well 
"  of  the  Eftate  of  Inheritance  in  Fee-tail,  as  in  Fee-fimple,    • 
**  or  In  Fee  tail  only,  to  the  Heir  of  any  fuch  Perfon,  or 
that  Ihall  make  any  Will,  Gift,  Difpofition  or  Devifc  by 
his  laft  Will  in  Writing,  or  by  any  A61  or  A6ls  lawfully 
**  executed  in  his  Life,  immediately  after  the  Death  of  the 
*'  fame  Devifor  orOwner  thereof.     And  that  the  Will,  Gift 
**  and  Devife  of  every  fuch  Deviforor  Owner,  of  and  for 
*"  the  two  Parts  of  the  faid   Manors,  Lauds,  Tenements 
**  and  Hereditaments  Refidue,  fliall,  by  the  Authority  afore- 
*^  faid,  be  and  (land  jgood  and  cd'eiSlual  in  the  Law,  albeit 
**  the  fame  Will,  Gift  or  Devife  be  had  and  made  of  all  his 
**  Fcc-fimplc  Lands,  Tenements  and  HereditamentSt     And 
•*  in  Cafe  the  fame  Manors,  Lands,  Tenements  and  Heredi- 
"  taments,  after  the  Death  of  any  fuch  Owner  or  Devifor, 
**  which  fliall  make  any  fuch  Gift,  Difpofition  or  Devife, 
by  his  laft  Will  in  Writing,  or  oihci  wife  by  any  A&.  or 
Afls  lawfully  executed  in  his  Life,  to  his  Wife,  Children 
**  or  otherwife,  as  is   aforefaici,  whiph  ftiall  in^mcdiately 
"  after  his  Death  difcend,  revert,  remain,  or  come  to  his 
"  Heir  or  Heirs,  as  well   of  Eftate  of  Inheritance  in  Fee- 
**  tail,  as  of  Eftate  in  Fee-fimple,  or  Fee-tail  only,  be  riot, 
**  or  fhall  not  amount  or  extend  to  the  full  dlcar  yearly  Va- 
"  Itte  of  the  full  third  I'art,  with  the  full  Profits  thereof, 
**  of  all  the  faid    Manors,    Lands,   Tenements,  or  other 
•*  Hereditaments  of  the  faid   Devifor  or  Owner,  according 
**  to  the  true  Intent  and  Meaning  of  the  faid  foimerAfl, 
"  and  of  this  prefent  A(3  5  that  then  the  King  fhall  and  may 
**  have  and  take  into  his  Hands  and  Poflcfiion,  to  make  up 
"  his  full  third  Part,  with  the  full  Profits  thereof,  accord- 
"  in^  to  bis  Intereft  therein,  as  much  of  the  other  Manors, 
"  Lands,  Tenements  or  Hereditaments,  willed,  given,  dif- 
"  pofed  or  afligned  by  any  fuch  Perfon  to  his  Wife,  Chil- 
**  dren  or  otherwife,  as  is  aforefaid,  as  with  fuch   of  the 
"  faid  M'anors,  Lands,  Tenements  and  Hereditaments,  dc- 
**  fceuded,  or  by  any  Means  come  unto  the  Heir,  as  Heir 
of  any  fuch  Devifor  or  Owner,  fhall  make  up  the  clear 
yearly  Value  of  the  faid  full  third  Part,  with  the  full 
"  Profits   thereof,  of  all  the  faid  Manors,  Lands,  Tene- 
"  ments  and  Hereditaments,  of  every  fuch  Owner  or  Devi- 
"  for,  fo  to  be  had  to  the  King,  in  the  Title  of  Wardfhip 
"  or  primer  Seifin,  as  the  Cafe  fhall  require.*    And  the  Di- 
"  vifion  thereof  to  be  had  and  made,  and  with  the  Reftitu- 
"  tipn  of  the  Profits  of  the  two  Parts  of  the  faid  Manois, 
**  Lands,  TelJements  and   Hereditaments,  in  fuch  Manner 
•*  and  Form,  as  is  above  rehearfed.    And  like  Benefit  and 
^^  Advantage  to  be  given,  had,  and  taken,  by  the  faid  Au- 
"  khority,  to  every  Lord  and  Lords,  of  whom  any  fuch 
**  Manors,  Lands,  Tenements  or  Hereditaments,  have  been 
**  or  Ihall  be  holden  by  Knight's  Service,  in  Manner  and 
"  Form  as  18  abovefaicf,  concerning  only  his  or  their  third       r      1-27     1 
"  Parts  thereof,  according  to  their  faic)  Intercft  therein.  ^       ^  /     J 
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And  be  it  farther  ena«9ed  by  the  Authoruy  aforefaid, 
"  That  if  it  happen  the  fame  tijird  Part,  or  any  Part 
''.thereof^  left,  willed  or  ^Ulgned,  to  the  King  or  other 
**  Lord^  a&any  Time  during  their  Intereft*^therein,  lobe 
"  lawfully  evicted  or  determined  ;  that  then  the  King  and 
**  the  other  Lord  fliallhave  as  much  of  the  two  I'arts  Re- 
fidue,  as  fhall  accompli fli  and  make  qp  a  full  third  Pait 
in  clear  yearly  Value,  after  the  Rate  .and  Portion  of  fijch 
MaaprSj,  Lands,  Tenements  apd  Hereditaments,  as  fhall* 
then  happen  to  remain  of  the  fame  third  Part  not  evifled 
nor  determined,  and  of  the  other  two  Parts  of  fuch  Ma- 
nors, Lands,  Teneijients  and  Hereditaroepts,  as  the  King 
or  other  Lord  fliould  or  ought  to  have  had,  by  Virtue  of 
*^  the  faid  former  A61,  and  ,this  prefent  AiSl ;  and  the  fame 
"  to  be  divided  iti  Manner  and  Foj  m  above  rebcarfed,  any 
"  Clstufe  in  the  faid  forn^er  Aft  ijotwijthftanding. 

And  be  it  farther  enacted  and  declared  by  the  Autho- 
rity aforefaid.  That  the  Saving  and  Referving  for  Fines 
for  Alienation  by  any  fuch  laft  Will  and  Teftament,  of 
fuch  Manors,  Lands,  Tenements  or  Hereditaments,  hol- 
den  of  the  King  by  Knight's  Service'  in  Chief,  or  of  the 
"  Nature  of  Knight's  Service  in  Chief,  or#by  Socage  in 
*5  Chief,  or  of  the  Nature  of  Socage-tenurc  ia  Chief,  x>t 
for  Fines  for  AlFenation  of  fuch  Manoi^,  Lands,  Tene- 
ments or  Hereditaments,  whereof  there  fhall  be  any  Al- 
^'  teratign  of  Freehold  or  of  Inheritance,  made  by  any 
"  fuch  laft  Will,  comprifed  in  divers  and  fundry  Article* 
*^  mentioned  in  the  faid  former  Aft,  be  and  ftiall  be  in- 
'^  tended,  expounded,  taken,  deemed  and  judged,  by  the 
**  Authority  aforefaid;  that  all  fuch  Perfon  or  Perfons,  to 
**  whom  the  faid  Manors,,  Lands,  Tenements  or  Hcredita- 
'^V  ments,  or  any  of  them,  be  or  fhall  be  given,  difpofed, 
'^  willed  or  devifed,  by  any  fuch  laft  Will,  fhall  be  exonc- 
f5  rated,  acquitted  and  difcharged  for  ever,  againft  the  King, 
"  his  Heirs  and  Succcflbrs,  for  all  fuch  Fines  for  Alicna- 
*5  tions,  by  any  fuch  laft  Will  or  Teftamenf,  without  Licence, 
*^  by  fuing  forth  (Sf  the  King's  Pardon  for  Alienation  out 
^*  of  the  King's  Court  of  Chancery,  paying  to  the  King, 
**  his  Heirs  or  Succelfors,  for  the  Fine  of  every  fuch  Alie- 
^*  natioi),  the  third  J^art  of  the  yearly  Value  of  the  fame 
**  Manors,  Lands,  Tenements,  or  other  Hereditaments,  to 
**  him  or  them  willed  or  devifed.  And  this  Aft  from  Time 
**  to  Time  fhall  be  a  fufiicient  Warrant  to  the  Lord  Chan- 
•*  ccllor  of  England^  or  Keeper  of  the  Great  Seal,  for  the 
*'  Time  being,  for  the  Granting  out  of  the  faid  Pardon  or 
Pardons  under  the  King's  Great  Seal,  as  heretofore  hath 
been  ufed  for  Pardons  for  Alienations,  without  any  far- 
ther Suit  to  be  made  to  the  King  for  the  fame. 

And  it  is  farther  declared  and  enafted  by  the  Authority 
aforefaidj  That  Wills  or  Teftaments  made  of  any  Ma- 
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f"  Woman  covert,  or  Perfon  within  the  Age  of  21  Years, 
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Idiot,  or  by  any  Pcrfon  denonfan^  memorie^  {hall  not  be 
taken  to  be  good  or  e6e6luai  in  the  Law. 
*•  And  farther  be  it  er^afled  by  the  Authority  aforefaid> 
"  1  hat  if  any  Perfon  or  Perfons,  having  an  Eftate  of  In- 
*'  hcritance  of  or  in  Manors,  Lands,  Tenements  or  Here- 
ditaments,  holden  of  the  King  by  Knight's-Servicc  in       f      1^8     T 
Chief,   or  other  wife  of  the  King  by  Knrght's-Service, 
or  of  any  other  Perfon  or  Peifons  by  Knight's- Service, 
hath  given  any  Time  (ithence  the  Twentieth  Day  of  the 
faid   Month  of  July  32   Hen»  8.  Anno  Dom,    1540,  or       ^ 
"  hereafter  fliall  give,  will,  devife   or  affign,  by  Will  or 
**  other  A<ft  exectited  in  his  Life,  his  Manors,  Lands,  Te- 
"  nements  or  Hereditaments,  or  any  of  them^  by  Fraud  *or- 
•*  Covin,  to   any  other  Perfon   or  Perfons,  for   Term  of 
"  Yeai-s,  Life,  or  Lives,  with  one  Remainder  Over  in  Fee, 
"  or  with  divers  Remainders  oVer  for  Term  of  Years,  Life 
"  or  in  Tail,  with  a  Remainder  over  in  Fce-fimple,  to  any 
*'  Peifon  or  .Perfons,  or  to  his  or  their  right   Heirs,  oral 
any  Time  fithence  the  faid  20th  Day  oi  yuly  hath  con- 
veyed or  made,  or  hereafter  fhall  convey  or  make,  by 
Fraud  or  Covin,  contrary  to  the  true  Intent  of  this  A6t, 
**  any  Eftates,   Conditions,  Menalties,  Tenures,   or  Con- 
"  vcyances,  to  the  Intent  to  defraud  or  deceive  the  King  of 
his  Prerogative,  primer  Seifin,  Liveiy,  Relief,  Wardlhip, 
Marriages,  or  Rights,  or  any  other  Lord  of  their  Ward- 
fhips.  Reliefs,  Heriots,   or  other  Profits,  which  fhould    ' 
or  ought  to  accrue,  grow,  or  come  unto  them,  or  any  of 
them,  by  or  after  the  Death  of  his  or  their  Tenant,  by 
"  Force  of  and  according  to  the  former  Statute,  and  of 
"  this  prefent  Aft  and  Declaration ;  the  fame  Eftates  and 
**  other  Conveyances  -being  found  by  Office  to  be  fo  made 
"  or  contrived  by  Covin,  Fraud  or  Deceit,  as'is  abovefaid, 
"  contrary  to  the  true  Intent  and  Meaning  of  the  faid  for- 
mer Ad,  and  of  this  Aft  ;  That  then  the  King  fhall  have 
as  well  the  Wardfhip  of  the  Body,  and  Cuflody  of  the 
Lands,  Tenements  and  Hereditaments,  as  Livery,  primer 
"  Seifin,  Relief,  and  other  Profits,  which  fhould  or  ought 
to  appertain  to  the  King,  according  to  the  true  Intent  and 
Meaning  of  the  faid  former  Aft,  and  of  this  prefent  Aft, 
as  though  no  fuch  Eflatcs  or  Conveyances  by  Covin  liad 
ever  been  had  or  made,  until  the  faid  Office  be  lawfully 
undone  by  Traverje,  or  otherwife.     And  that  the  Lord 
"  and  Lords,  of  whom  any  fuch   Manors,  Lands,  Tene- 
**  ments  or  Hereditaments,  fhall  be  holden  by  Knight's- 
"  Service,  as  is  aforefaid,  fhall  have  theii'  Remedy  in  fuch 
*^  Cafes,  for  his  or  their  Wardfhips  of  bodies  and  Laiids, 
by  Writ  of  Right  of  Ward,  and  fhall  diftrain  and  nuke 
Avowry  or /Recognizance,  by  themfclves  or  their  Bailiffs, 
**  for    their  Reliefs,   lleriots,   and  other  Profits,    which 
**  fhpuld  have  been  to  them  due  by  or  after  the  Death  of 
"  their  Tenant,  as  if  no  fuch  Eflate  or  Conveyance  had 
^*  been  had  or  made.  Saying  and  referring  always,  by  the 

"  Authority 
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WkaP^  Things,  may  be  dev/Jid  by   WilL    Part  III. 


Authority  aforefaid,  the  Right  and.Title  of  the  Donees, 
Feoffees,  Lcflees  and  DevifeCii  thereof  againft  the  faid  De- 
vifor  and  his  Heirs,  after  the  Intercft  and  Title  of  the 
King,  or  other  Lord,  therein  ended  and  determined. 
*^  Provided  always.  That  this  A61,  Explanation  and  De- 
claration, or  any  of  them,  or  any  Thing  in  this  faid  A6>, 
Explanation  or  Declaration  c;ontained,  lliaJl  not  extend 
to  the  Will  or  Device  of  Sir  John  Gaynsfordy  late  of 
Crowherji  in  the  County  of  Surry ^  Knight,  dcceafcd ; 
nor  to  the  Will  or  Devife  of  Richard  Crejwelly  late  of 
Mattingley  in  the  County  of  South,  Gentleman,  deceafed  ; 
nor  to  the  Will  or  Devife  of  Thomas  Unton^  late  of  the 


**  prejudicial  ©r  hurtful  to  any  Perfon   or  Perfonsforor 
r      129     1       "  concerning  any  Manors  and  Lands,  Tenements  or  Hcie- 

**  ditamcnts,  contained  Dr  fpecified  in  the  faid  Wills  or 
"  ^evifes,  or  in  any  of  them ;  But  tliat  the  faid  Lad  Wills 
**  a^d  Dcvifes,  and  every  of  them,  Ihall  ftand,  abide,  re- 
"  main  and  be  tn  the  fame  Cafe,  Force  and  Effefl  m  the 
*'  Law,  to'  all  Intents,  Purpofes  and  Conftru6lion$,  as  the 
**  faid  Laft  Wills  and  Dcvifes,  and  ^vcry  of  them,  were 
"  before  the  Making  of  this  A6^,  Declaration  and  Expla- 
**  nation,  or  any  of  them,  or  any  Thing  therein  contained 
"  to  the  contrary  thereof,  \ti  any  wife  notwithflanding* 

*'  Provided  always,  and  be  it  enadcd  by  the  Authority 
•"  aforefaid.  That  all  and  every  Perfon  and  Perfons,  from 
whom  the  King,  and  other  Lord  or  Lords,  ihall  take 
any  Manors,  Lands,  Tenements,  or  Hereditaments,  for 
his  or  their  full  Third  Part,  or  to  make  up  his  or  their 
"  Third  Part,  fhall  and  may,  by  Authority. of  this  pfcfent 
**  Ail,  in  any  of  the  Cafes  aforefaid,  upon  his  or  their  Bill 
*^  exhibited  in  the  Kings  Court  of  Chancery,  againfl  all 
**  and  every  fuch  Perfon  and  Perfons  which  fhall  be  inti- 
"  tied,  by  or  under  jjny  fuch  Will,  Gift,  DifpoHtion  or' 
*^  Devife,  to  the  other  Two  Parts,  have  fuch  Contribution 
"  or  Recompence  for  the  fame,  as  by  the  Chancellor  pi 
•'  England^  or  by  the  Keeper  of  the  Great  Seal  of  Enghnii 
"  for  the 'Time  being,  fhall  be  thought  good  and  couvc- 
«  nient." 
4&5  wai.cap.«.  After  26  March   1693,  Perfons  inhabiting  or  having  any 

Goods  within  the  Province  of  Xork,  may  by  their  Laft 
Wills  difpofe  of  all  their  perfonal  Eftate  as  they  (hall  think 
fit;  and  their  Widows,  Children,  and  Kindred  fhall  be 
barred  to  claim  any  Part  of  fuch  peifonal  Eftate,  in  any 
other  Manner  than  as  by  their  Wills  (hall  be  appointed. 


What 


Part  III.     ifhU   Things  may ;  be  devifed  iy  Will. 

What  Jhall  ht  a  good  Devife  of  Lands  and  Tenements , 
what  not :  What  Eflate  Jhall  pafs  by  the  Words  of  the 
Willy  whether  JFeefimplej  Fee-tail ^  for  Ufsy  or  other 
Eftate  ;  and  of  the  Intention  of  the  Tejiator,    . 

THE  Father  being, feifed  of  Lands  held  in  CapiUy  and 
of  bther  Lands  in  Socage,  made  a  Feoffment  to  the 
Ufe  of  his  Wife  and  himfelf,  and  their  Heirs;  It  was  found, 
that  this  Manor  amounted  to  Two  Parts  of  the  Lands  that 
the  Teftator  had  at  the  flaking  the  Feoffment,  and  that 
afterwards  he  devifed  the  Socage  Lands  to  his  Wife  for  Life, 
Remainder  over :  Adjudged,  that  this  Devife  was  void  by 
the  Statute  of  Wills.     3   Leofi.    105.  linch  verfus  Tracey. 

A  Rent  was  granted  to  a  Man  and  his  Heiis,  during  the 
Life  of  another ;  the  Grantee  can  no;  devife  this  Rent,  ei- 
ther at  Common  Law,  or  by  the  Statute  of  Wills ;  for  that 
Statute  requires,  that  the  Teftator  be  fcifed  of  an  Eftate  in 
Fee  to  make  the  Devife  good  ;  'lis  true,  in  this  Cafe  he  had 
a  Fee  defcendible  to  his  Heirs,  during  tke  Life  of  another, 
but  it  was  not  an  abfolute  Fee,  and  at  moft  but  an  Eftate 
fur  cuter  Vie,  to  which  the  Statute  doth  not  extend. 

The  Teftator  having  Lands   in   Fee,  and  other  Lands  cro.  Car.  19^. 
which  he  held  for  Yeai-s,  devifed  all  his  Lands  and  Tenc-  -K'/'j  yerfus  Air/////. 
ments  ganerally !  Adjudged,  that  the   Lcafe  for  Years  did  ^^^    *^^' 
not  pafs,  becaufe  there  are  other  Lands  to  fatisfy  the  Word« 
of  the  Will. 

A  Man  was  feifed  in  Fee  of  a  Portion  of  Tithes  in  Holford,  p  iaQ  1 
and  having  nothing  more  tliere,  he  devifed  «//  his  Fee-Jtm-ph  L  4  > 
Lands  what foever  to  his  Brother  and  his  Heirs:  Adjudged, 
that  the  Tithes  paffed  by  the  Word  Lands  y  for  ^tho*  they  are 
diftinS  and  arifmg  out  of  the  Land,  yet  the  Aptnefs  of 
Words  is  not  fo  much  confidered  as  thclntention  of  the  Tef- 
tator, who  muft  intend  that  he  had  a  Fee-Umple  Eftate  in 
Holford,  for  he  had  nothing  there  but  this  Portion  of  Tithes 
to  fatisfy  that  Word. 

The  Teftator  having  only  an  equitable  Right,  but  never  1  chancit^p.  ^ 
feifed,  &c.  devifed  all  his  Lands  ;  it  was  held,  that  they  ^^*  ver.  MeanQbam 
would  pafs;  as  for  Inftancc :  He  contra6^ed  for  the  Pur- 
chafe  of  Copyh(^id-Landt,  and  accordingly  they  W€re  fur* 
icndered  out  of  Court  to  hit  Ufe,  but  he  died  before  Ad* 
mittance,  having  firft  made  his  Will,  and  devifed  all  his 
Copyhold-Lands  to  T.  5.  after  his  Death  ;  in  this  Cafe  the 
Teftator  had  an  Equity  to  rccorer  them,  and  the  Vendor 
fhall  ftand  feifed  for  him  till  a  good  Conveyance  might  b^ 
made. 

The  Teftator  had  Two  Houfes  which  were  comiguoiis^  Oodb.   %$%•  JWx*''a 
one  called  the  Swan,  and  the  other  the  Red-Lion ;  the  Firft  ®*^* 
was  in  his  own  Poffeffion,  and  fo  was  one  Room  belonging 
to  the  Red-Lion ;  then  he  made  a   Lcafe  of  the  Red-Lion, 
and  devifed  the  Swan  to  T.  S.  Adjudged,  that  the  Acorn  ia 
tks  Red-^Lion  die}  paft. 

Vol.  1.  y  A.  devifcth 


What  fthwgs  may  be  devifed  by  WilL^     Part  HI. 

A.  dcvifcth  Lands  to -B.  and  the  Heirs  Male  of  his  Body, 
and  if  he  dieth  without  Heirs  of  his  Body,  the  Remainder 
to  C  and  his  Heirs :  Adjudged  that  B.  had  not  an  Efiait-  J 
♦  P.  4  &  «  Philip.  &  ^i^g^^^U  but  to  the  Heirs  Male  of  his  Body  8-' 

Mar.  Rot.  934.   C  B* 

Tuck  verfiM  Frncbmm.  Moor*s  Rep«  fol.  13.  n.  50.  fol.  124.  n.  969.'    Dyer  fol.  ^71.  rT5*  S<  C  I  And. 

A:  devifeth  his  Lands  to  hi^sWife  de  anno  in  annum  until  i 
his  Son  cometh  to  the  Age  of  Twenty   Years,  and  dicthj 
the  Wife  enters,  and  the  Son  dieth  before  he  attains  to  his 

'  Age  of  Twenty  Years  :  The  Intereft  of  the  Wife  is  deter- 
mined, by  Reafon  of  th^fe  Words,  de  anno  in  annum :  But 
if  the  Devife  had  been  to  the  Wife  until  his  Son  cometh  to 

,  the  Age  of  Twenty  Years,  then  notwithftanding  the  Death  1 

rJ.  L.  4i*n.  X4T*  ^^  ^^^  ^^^  ^^^  Intereft  of  the  Wife  doth  continue  h. 

A*  maketh  his  Will  in  this  Manner,  Item,  I  gi>vemy  Ma- 
nor  of  Dale  to  my  fecondSon ;  Item,  I  gi'ift  my  Manor  of  Sale 
to  my  f aid  Son  and  his  Heirs :  Per  Dyer,  Wcjlon^  and  JVeljh^ 
the  Son  had  but  an  Eftate  for  Life  in  the  Manor  of  Dale\ 
and  the  Word  (Item)  feemetfi  to  be  a  new  Gift,  and  a 
greater  Preferment  in  the  fecond  Place,  for  the  Amends  of 
the  other.  But  JBrown  was  of  the  Opinion,  that  (Item)  i» 
as  a  Copulative,  and  the  Heirs  exjpreffed  in  the  laft  Claufc 
extend  to  both  JD.  and  5.  Dyer  faid,  that  if  in  the  fiift 
Claufe  there  had  not  been  any  Perfon  named,  but  the  .Words 
had  been,  Item,  I  give  the  Manor  of  D.  Item^  I  give  the 
p.  5  EH2.  Moor's  Manor  of  5.  to  my  faid  Son  and  his  Heirs,  that  it  (hould 

l(ep.  fol.  s^*  n.  153.     refer  to  both  Manors  ». 

»  Litch  9,  39,  134-         A  Man  feifed  of  J-ands  devifeth  them   to  his  ^  Wife,  to 

diffofe  and  imfloy  them  for  her  and  her  Sony  at  her  Will  end 
^  Pleajure:  Adjudged  that  the  Wife  had  a  Fee-firople  in  the 

Lands ;  but  the  Eftate  in  her  is  but  conditional,  becaufe 
thefe  Words  (ea  intentione)  make  a  Condition  in  every  De- 
vife, and  the  Words  In  the  Devife  do  amount  unto  fo  much, 
'  .   fo  that  fhe  cannot  give  or  aflign  them  over  to  a  Stranger, 

»  p.  C  Eliz.  Moor's  ^^'  ^^^  ^io\d  them  herfelf,  or  give  them  to  her  Son  ^ 

Rep.   lol.  57.   n.   l6«. 

VidcH.  avjacRoc  790.  B.  R.  2)<»i>/ v«  VbUj.    Jones  Re[>.  fol.  137.  D7.  126.  Coke,  lib  6.  fol.  i^ 

[      141     ]  -B.  devifeth  his  Lands  to  A  and  if  A.  dieth  before  he  hath 

any  Iffue  of  his  Body,'  then  he  devifeth  his  Lands  to  C.  and 

his  Heirs :  Adjudgc<l  that  A.  hath  an  Eftate-tail  by  Imflicer 

**  Mcor  u|.  Uon,  as  well  by  the  Words,  If  he  die  before  he  hath  Ijfue,  ^ 

c.'^V'^N^^c^^  rfJ*  ^y  ^hc  Words,  If  he  die  without  Iffue  »*. 

3ar9arilikeT^"'  ^^^  "*      Dcvife  to  One  for  Life,  and  after  his  Deceafc  to  the  Mf^ 

children  of  his  Body  ;  it's  an  Entail  in  the  Father  to  his  Hcits 
Male.     So  a  Devife  to  one  and  the  Children  of  his  Body,  »• 

»  4    KliV     Bendloc's  ^n  Entail  n. 

Rep.  H.  37  Rliz.-  Rot.  . 

loja  Rklforiijcn  verfui  Yardley*  Moor's  Rep.  fol.  397.  n.  519.    6  Rep»  i6. 

If  a  Man  devife  the   Ufe,  Prcfits^  or   Occupation  of  ^**^ 
Land]  by  this  Devife  the  Land  it  felf  is  devifed.    O  Hi'  ^* 


I* 

I 


Part  in:       What  Thmgi  may  be  devifed  by  Will.      . 

^4.    PL  C.  525.    BrownL  80.  fart  i.    For  Lands  will  paft 

by  Words  in  a  Will,  which  will  not  pafs  by  the  fame  Words 

in  a  Deed.     But  whatfoe^er  \vill  pafs  by  any  Words  in  a 

Deed,  will  pafs  by  the  fame  W.ords  in  a  Will:  For  Wills 

are  always  more  favaurably  expounded  than 'Deeds.     PI- 1%}]' Irowlu  t"^ 

Com.  fol.  6^.   o.  part  1.  PI.  Com.  f.  6<. 

If  a  IVJaa  be  feifed  of  Land  iji  Fee-fimple  in  the  Parifh  of 
i>.  and  by  his  Will  devifeth  all  his  Lands  In  the  faid  Parifh 
to  A.  B.  and  after  the  Will  made  and  publifhed,  he  doth 
furchdfe  other  Lands  in  the  faid  Parijh,  and  dicth  5  A'»  B.  fhall  •         ' 

not  hive  tiie  new  purchafed  Lands.  Pi.  Com.  fol.  343,  344. 
Old  N.  B.  89.  Fitz.  Dfvife  1 7.  Yet  by  a  new  Publication 
of  the  Will  after  the  Purchaling  of  fuch  Lands,  -they  will 
pafs  to  ii.  -5.  r.  *  ,  .    r,  ,j/.     ^     «    « 

'      T.    37    Eliz.    B.    BL. 
£r£cifirJ  vttfus  Parme^te.  Cro.  £liz.  493.  Moor  404.S..i;. 

Thrc;p  Brothers  of  one  Father  and  Mother,  the  middle       ' 
Brother  feifed  of  Land  devifable,  giveth  it  by  his  Tefta- 
ment  frtrpinquiori  fratri  fup -^  the  Devife  is  void  q.     '  ooO^Stat!*^^"^  ^^ 

If'aManin  one  Part  of  his  Will  devifeth  his  Lands  to 
A.  in  Fee,  and  afterwards  by.  another  Claufe  in  the  fame 
"VV'ill  devife,th  the  fame  Lands  to  another  in  Fee,  they  are  ...  o  »v     •-  n  n- 
"J (Untenants  ^.  Leonajd  3.  part,  f.  *x' 

A.  hath  Iffuc  Two  Sons,  both  najned  Juhrty  and  conceiAr- 
ing  his  eldeft  Sop  X9  be  dead,  JijC  devifeth  his  L^nds  by  his 
Will  to  his  Son  John  generally ^  when  in  Truth  the  cldcft 
Son  is  living :  In  this  Cafe,  the  younger  Son  may  ^tlledge 
and  give  in  Evidence  the  Pevife  to  him>  and  may  produce 
W'itnefs  to  provo  the  Intent  of  th  Father-^  apd  if  no  Proof  w*  34  EUz.''Se«'M 
can  be  made,  the  Devife  fhall  be  void  for  the  Incertainjty  •..  ^'jjjf*  ^*^*'  ^^  ^ 

One  devifed  his  Lands  in  J),  iji  Tail,  jhc  Remainder  to 
the  next  of  the  Kin  of  his  Name;  at  the  Time  of  the  Devife* 
the  next  of  his  Kin  was  his  JJrothers  Paughter,  who  was 
then  married  to  y^  5.  the  Devifor  died,  the  Tenant  in  TaiJ 
afterwards  died  without  Iffue :  Adjudged  that  the  Daughter 
ihould  not  take  j  becaufe  (he  is  npt  now  of  the  Name  of  the 
Devifor,  but  of  the  Husband's  Name ;  but  if  fhe  had  beea 
nnmarried  at  the  Time  of  the  Devife  and  Death  of  the  Do- 
nor, although  flic  had  been  married  af  the  Time  of  the 
Death  of  Tenant  i)i  Tail  without  Iffue,  yet  rtie  fliould  have 
had  the  Land  t.       •  ;  -^-^^^^^  ^  ^ 

Jebjffi^i    Cufe.     Crok. 
p^rt  3.  fo.  6,^    Crok.  part  3.  fo.  53^    M.  30  £liz.  ^.H•  Ben  verfut  SoijtJ^*  Cro.  Sliz.  57^ 

A,  devifeth  his  Houfe  with  the  Appurtenances :  1%  was  a 
C^cftion,  whether  the  Land  in  the  Field  thereby  paffed^ 
Popham  doubted ;  but  Fenner  faid  it  might  pafs,  and  that 
upon  Demurrer  in  tA  Eliz.  it  was  adjudged  accordiiigly^ 
But  upon  Evidence  it  did  appear  that  the  Houfe  was  Copy-        .  - 

hold,  and  the  Land  Freehold  :  The  whole  Court  thereupon        L     ^42     J 
conceived,  that  it  could  not  be  ivA  appurtenant^  altl^ough  it  ,      ^ 

M  been  ufcd  with  it  »,  ^^  \       \^:,  tJ^L^ciS  JSf 

A.  Man  .Crok;  part  3.  fo;  ^> 


/ 

Whai  Things  may  be  devijed  by  Will.    t>art  III. 


A  Man  by  his  WiW  releafeth  all  his  Landsy  &c>  to  A.  and 

*  M.  %y  Eliz.  Jajtr-  ^^s  Hcirs  :  Adjudged  it  ^as  a  good  Dcvifc  of  the  Lands  to 
>«*s  die  83.  A^  and  his  Heiis  ^. 

One  dcvifeth  his  Land  to  his  Son  and  Heir  after  iht  Death 
of  his  fFi/e:  It's  a  goed  Devife  (by  ImfHcaiion)  to  the  Wife 
lor  her  Life ;  for  it  appeareth  he  intended  his  Heir  fhould 
not  have  it  until  the  Death  of  his  Wife ;  and  none  can  have 
it  befides  the  Wife.  But  if  fuch  a  Devife  had  been  made  to 
»  T.  a  Jtc  Uorm  ver.  a  Stranger  after  the  Death  of  his  Wife,  it  vrould  have  de- 

^"rtl hi  j^    ^'""^^  fcended  unto  the  Heir  >'. 

•**^  A.  feifed  of  the  Manor  of  Chejfam  extending  into  Chejfam 

and  the  Town  of  Hertford^  and  alfo  of  Lan,ds  in  'Hertjordy 
devifed  by  Will  the  Manor  of  Cheffam  to  B.  his  eldeft  Son 
in  Tail,  and  the  Lands'  in  Hertford  \o  C-  his*  youngeft  Son  : 
It  was  held  by  all  the  Juftices,  that  the  youngeft  Son  fliould 

*  M.  soSliz.  c.  B.Sir  have  all  that  Part  of  the  Manor  of  Cheffam  which  lay  in  the 
An'ioHj  Dnny/g  Caft,  Tovvn  of  Hertford  •'. 

I^n.  part  %.  fo.  190.         ^^  devifed  that  his  Landjtiould  defcend  to  his  Son^  hut  wilUd 

that  his  JVi/eJkould  take  the  Profits  thereof  until  the  full  Age  of 
the  Son,  for  his  Education  and  bringing  uf,  and  died ;  the 
Wife  married  another  Huiband,  and  died  before  the  full 
Age  of  the  Son  :  The  Huiband  fliall  not  have  the  Profits  of 
the  Lands  till  the  full  Age  of  the  Son  ;  for  nothing  is  de- 
vifed to  the  W^ife  but  a  Confidence^  and  fhe  is  a  Guardian  or 
Bailiff  for  the  Infant,  which  by  her  Death  is  determined, 

.«-.»,.     .    «  i>   ^^^  ^^^^  {2Lme  Confidence  cannot  be  transferred  10  the  Huf- 

I.eoa.partz.fo.  S2I.    ^and  a. 

A>  dcvifeth  his  Lands  to  -B,  after  the  Deceafe  of  his  Wife, 
and  if  he  fail,  then  he  willeth  all  his  Part  to  the  Difcretion 
of  his  Father,  and  died  ;  B»  furvived,  the  Father  being  dead 
before  without  any  Difpofition  of  the  Land.  In  this  Cafe 
the  Father  had  a  Fee-JimpUy  there  being  no  Difference  where 

*  T.  30Eliz.Rot.1160.  ^^  Devife  is,  that  ¥.  S.  fhali  do  with  the  Land  at  his  Plea- 
md€r  and  cij/w's  fuTC,  and  the  Devife  thereof  to  J.  S.  to  do  with  it  at  his 
Carfe,  Leon.  Rep,  fo.  Difcvetion  ^. 

A  Man  devifcth  his  Lands  to  another  and  his  Heirs,  the 
Dfvifee  died  in  the  Life  of  the  Dcjljor,  and  then  the  Devifor 
died/.  Tn  this  Cafe  the  Heirs  of  the  Devifec  fhall  nojt  take 
by  the  Devife,  for  that  the  Heirs  are  not  named  as  Words  of 
Purchafe,  but  only  to  cxprcfs  and  limit  the  Eflate  which  the 

*•  Pi.  Com.  ib.  S4«-  ^^^^f^^  fliould  have ;  for  without  the  Word  (Heirs)  the 

3r*^  4.ndJerf</<ni>C2fe-  Dcvifee  could  not  have  the  Fee-fimple  <^. 

A  Man  feifed  of  Lands  made  his  Will  in  this  Manner: 
Firft,  I  bequeath  to  my  JVife,  Black-acre,  for  the  Term  of  her 
Life,  the  Remainder  to  my  Son  T.  «»  7W/;.  Item,  J  V/ ill  to 
my  Son  T.  all  my  Lands  in  D,  alfo  nty  Lands  in  S.  a}id  alfo  my 
Lands  in  V.  Alfo  I  give  to  my  Son.  T.  aU  my  Ifland  of  Land, 
or  inclofed  Land  with  Water,  which  I  furchafid  of  J.  S,  to 
have  and  to  hold  all  thejnid  lafl  before  devifed  Ftemiffes  to  the/aid 
T.  my  Son  and  the  lieirs  of  his  Body.  Tile  C(uefHon  was, 
if  the  Habendum  fliould  ejt tend  to  the  I/land  only ;  if  f»j  *'»<». 
T-  fliall  have  but  for  Life  tlic  Lan<j?  in  I).  S.  and  /'.    But 

it 


Part  HI.     tVkat  Things  may  he  devifed  By  Will. 

it  was  refolvcd  by  all  the  Juftic€s,  that  the  Thing  laft  de- 

Yifcd  by  the  Will  i/vas  an  I/land  in  thejinpdar  Number,  whi<:h 

cannot  fatjsfy  the  Habcftdumy  which  is  in  the  plural  Number; 

and  therefore  to   verify  the  plural  Number,  the  Habendum       r      ja-*     1 

by  fit  Conftru6lion  ftiall  extend  to  all  the  Lanc^  in  D.  5.  and  *^  , 

F.  and  (hould  not  firaiten  the  Devifc  only  to  the  liland  ^.      a  x.  38  euz.  c  b. 

Rotj    1458.      WJjeman, 
and  fFifima»\  Cafe,  Leoiu  57>  5^-    X  And.  160.  S.  C-    Owen  40.  S.  C 

A  Man  feifed  of  a  MefTuage  holden  in  Socage  in  Fee, 
devifed  the  fame  in  thcfe  Words ;  I  devifi  my  Meffuage  where 
1  dwell  to  my  Coufin  H.  and  his  Afjz^ns  for  Eight  Tears ^  and 
tny  Cou/in  M.JhaU  have  all  my  Inheritances,  if  the  Law  will: 
It  was  adjudged,  that  It  was  a  good  Devile  in  Fee  of  the 
MefTuage,  and  that  by  the  general  Word3  of  the  Will  all 
his  Inheritances  did  alio  pafs«.  .  **    ^  «      r    • 

^  •  Moor**  Rrp,  fo.  8^5. 

n.    1218.    M.    II  Jac 
B-  C.  Wedlock  verfus  HarJin^y  Godbolt,  fol.  aqjB.    Hob*  Rep.  fo.  7.    Cic.  Elix.  «C4.  8,  C< 

J.  feifed  of  Lands  in  Fee  devifed  them  to  his  Wije  for 
Lifcy  and  after  to  his  Two  Sons,  (if  they  had  not  IJfue  MalejJ 
for  their  Lives;  and  if  they  had  Ifjue  Mate,  then  to  their  IJfue  ' 
Male  ;  and  i/  they  had  not  IJfue  Malf,  then  if  any  0/  them  had 
IJfue  Male,  to  the  faid  IJjue  Male;  the  Wife  died,  the  Sons 
entered  into  'the  Lands,  and  ihen  the  eldefl  Son  had  IJfue 
Male,  who  afterwards  entered ;  the  youn^pr  Son  put  out  . 
the  Iffue :  It  was  adjudged,  that  by  the  Bifth  of  the  Iffiic 
Male,  the  Lands  were  devefted  out  of  the  Two  Sons,  and 
Tefted  iii  the  Iflue  Male  of  the  eldeft  Son^  and  that  he  had 
^irlflate-tail  theieia  ^  ^  •  ^  H.    is  J»c.    B.  R. 

B  land  for  A*  s  Cafe,  God- 
talt,  fo.  266.  Moor*s  Rep.  fo.  846.  n.  1 146.   3  Bulft.  9$.  S.  C.    2,  Cro.  394.  S.  C.    i  Rot.  Rep.  3 18. S.  ^ 

A  Cofyholder  devtfeth  Jiis  Lands  untp  his  ^ife  for  Life, 
and  that  after  his  Deceafe  the  Wife  or  her  Executoya  fhould 
fell  the  Land  ;  and  furrendered  to  the  Ufe  of  his  Will, 
which  was  entered  thus,  viz.  to  the  Ufe  of  his  Wife  for 
lAk,  fecuadumformam  ultima  voluntatis:  And  whether  fhe 
luul  in  the  Lands  an  Eft  ate  for  her  Life,  dr  an  Ef^ate  in 
Fee  to  fell,  was  the  Qjieftion.  It  was  the  Opinion  of  the 
Court,  that  flie  had  an  Eftate  in  it  for  her  own  Ufe  /or  her 
Life,  and  alfo  an  Eftat^  in  Fee  to  fell,  othcrwife  the  Claufe  ^  . 

[ecundumformam  ultima  vokintaiis  Inould  be  void  S.  Godb«k,  fti^46.'^      ' ' 

A,  feifed  <^  Land  in  Fee  devifed  it  unto  B.  andC  e(juany^ 
end  to  their  Heirs  :  Adjudged,  that  they  arc  J^ointenants,  and 
notflTenants  in  Commort.  But  if  the  Devile  bad  been  to 
-B^andC*  equally  to  be  divided,  they  are  Tenants  in  Common. 
If  the  Devifc  had  been,  equally  to  be  divided  between  them 
by  y,  S.  till  fuch  I^iviGfon  be  made,  they  are  yointenants, 
M.  31  Eliz.  B.  R.  Dickons  and  Marjh's  Cafe,  Gold/b.fo. 
i8z,  183^.  ^^^^^    ^^j   ^^^^^ 

Cafe,    Anderi*.     Rep. 
part  2.  Caf.  lO.    M.  3;  k  38  BH2.  C.  B.    Iw4>^»  verfus  Ctx,  Dyer  Z5* 

4»  devifed! 


Mat  Things  may  he  devifed  hy  Will.    Part  III. 

i^- devifed  his  Lands  to  his    Wife  for  Lifcy  and  after  her 

Death  to  J.  his  ehUfl   Son  and  hii  Heirs ^  upon  Condition^  thali 

he fhould  grant  to  Q.hisfecondSon  and  his   Heirs y  a  Rent  of 

4  1.  per  Annum  out  ofthefaid  Tenements ;  and  if  J.  died  with-- 

.  ,  out  Heirs  of  his  Body^  that  the  faid  Lands fhoiddremain  to  C. 

,  and  the  Heirs  of  his  Body,  and  died  ;  the  Wife  -entered  and 

died;  y.  granted  a  Rentbf  4/.  to  C.  and  his  Heirs  out  of 

the  Lands  with  Claufe  of  Diftrcfs';  it  was  rcfolvcd  that  J. 

had  all  Eftate-tail;  but  by  the  Limitation  of  the  Will,  he  is 

to  make  his  -Grant  of  this  Rent;  which  being  by  the  Ap- 

'P.  15  Jac. B.R«Rot.  pointment  of  the   Donor,  is  not  contra  formam   dbni,  bu^ 

J^'s    cTfc.   cro^,  ^a»d«  ^^^^  ^^^  ^^^'^  ^"d  ^*^i  ^ind  ^^«  I*ff"«  ''^  'Tail  i. 
part  z/fo.  427.  '      A  Man  let  feveral  Houfes  and  Lands  by  feveral  Leafes 

[      144     ]       for  Years,  rendering  feveral  Rents  amounting  unto  ro  /.  fer 

Annunty  a&d  made  his  Will  in  this  Manner  ;  fcil.  I  bequeath 

the  Rents  of  D.  to  my  JVifefor  her  Life^  the  Remainder  o^r  in 

Tail;  it  was  refolved.  That  by  this  Devife  the  Land  it  felf 

ftiould  pafs.     For  it  appears  his  Intent  was  to  make  a  Devife 

of  his  Lands  ^nd  Tenements,  and  that  he  intended  to  pafs 

fuch  an  Eflate,  as  fhould  have  Continuai^ce  for  a  longer 

Time  th^n  the  Leafes  fhould  endure ;  ^nd  the  Words  are 

apt  enough  to  convey  the  Lands,  it  being  an  ufual  Manner 

t,  %M     .-  HI  .    rt  o  of  Speech  for  Men  to  name  their  Lands  oy  ^beif  Rents  \. 

TQt.    1%$.     Kerry   and 

Dirrick*g  Cafe,  Croke,  part  a.  ft).  J104.    Moor  771.  S.  C. 

>  KinifofcU  v.  CswJry,      1  Devifc  of  his  Rents  with  a  CJaufc  pf  Piflrefe,  is  a  poo4 

Moor  59«*  Rent-charge  ;  but  not  fo  in  a  Deed. 

If  one  by  his  Will  devife  his  Land  to  his  Wife  in  thejirft 
Place,  and  then  faith.  My  Will  is,  That  my  Son  k.fhall  have 
it  after  my  Wij/s  Death;  and  if  my  Wife  die  ^before  my  S«i  B. 
that  then  my  Son  A.Jhall  fay  to  h.  lo  1.  ty  the  Year  during  the 
Life  of  B.  and  alfo  loo  1.  /o  J.  S.  in  this  Cafe  A*  fhall  have 

«  H.  •  17  Jac.  B.  R.  ^^^  Fee-fimfle  of  the  Land  «». 

Sf*tf€/g    CiC\    Godb.  / 

H%o>  *  %  Cro.  5*7-  S»  C.    a  P-ol.  ^cp*  8a  S  C 

A  Man  having  Lands  in  Fec-fimple,  and  Goods  to  the 

Value  of  5  /.  only,  devifed  to  his  Wife  all  his  JEftate,  faying 

liis  Debts  and  Legacies,  his  Debts  and  Legacies  amounting 

unto  4c/.     It  was  adjudged  that  all  his  Lands^did  pafs  bythc 

,     Devife,  4ind  that  the  Devifee  had  a  Fec-fimple  in  the  Lands, 

*  T-  1651.B.R.  ^rmm  by  Rcafon  of  the  Word  Paying;  for  they  are  to  be  paid  pre- 

and    j0b9J6H%     Cafe,  feutly,  which  cannot  be  if  the  Lands  pafs  not  in  Fee^. 

Stilc'a  Rep.  293-  jf  ^  Man  hath  Lands  in  Fee  and  Lands  for  Tears,  ;ind  be 

devifeth  all  his  Lands  and  Tenements,  the  Fee-limple  Lfnds 
only  pafs,  and  not  the  Leafe  for  Years;  but  if  he  hath  only 
a  Leafe  for  Years,  and  no  Freehold^  and  devifeth  all  his 

•T.  7  Car.  in  B.  R.  Lands  and  Tenements,  the  Leafe  for  Years  fhall  pafis®. 

Jtfe  and  BartUt*%  Cafe, 

Cr<*c,  part  X.  fo.  ^13,  252.    Stile's  279.  «.  C 

A.  devifed  his  Ls^nds  iii  London  tq  his  Son  and  his  Heir^ 
after  thf  fifath  of  his  Wife  ;  and  if  his  Jbaxighters  o^rrlive  his 

Wife 
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V 

I 

JVifi  and  his  Son,  and  hif  Heirs,  then  his  Daughters  Jhould 

have  it  for  Life;  and  after  their  Dcceafe  J.  and  K.fhmld  have 

the  fame,  and  that  they  Jhould  fay  61.   1 6s.  to  the  Comfany  of 

idcrchant-TayloTS,  to  be  dijfojed  ef  to  charitable  U/es,     In 

this  Cafes  three  Points  were  argued,     i.  Whether  the  Wife 

had  an  Eftate/or  Lije  by  Imflication  of  the  Will;  and  it  was. 

refolved  that  fhc  had.     2.  Whether  the  Son  had  a  Fee-JimfU 

or  Fee-tail ;  and  it  was  lefolved  that  he  had  a  Fee-tail  by 

Imflication  of  thefc  Words,  hjIz*  (if  his  Daughters  furvivc 

his  Wife  and  his  Son,^  and  his  Heirs,)  -whereby  it  is  implied 

thai  the  Heirs  there  intended  are  the  HeirS  of  his  Body,  and 

not  his  Heirs  in  Fee;  for  fo  long  as  the  Daughters  live,  the 

Son   cauld  not  die  without  a  collateral   Heir.     3.  What  * 

Eftatc  J.  and  R.  have  after  the  Death  of  the  Daughters.     It 

was  rclolved  they  have  a  Fee-fimfle  by  Reafon  of  the  anr^ual 

Payment  of  the  Money ;  and  it  is  not  to  be  regarded  what 

annual  Value  the  Land  is  of  over  and  above  the  Sums  they 

pay  ;  for  ^iery  Sum  of  Money  faid  or  fay  able  doth  caufe  the 

Devifee  to  have  a  Fee-Jtmfle.     And  Coke  Chief  Jufticc  faid,       [      145      l 

that  a  Devife  to  a  M^n  and  his  Succejfors,  is  a  Devife  of  a 

Fcc-liinplc,  without  the  Word  (Heirs,)  becaufe  it  implies  p  t.  14  Jac-   B.   R. 

a  Fec-fimple,  though  it  wants  the  exprefs  W' ords  P.  Moor's  Rep.  fo.  453» 

F.  feifed  of  Gat/WiiW  Lands  had  three  Sons,  and  devifed  ''*  "^*  . 
Part  of  his  I<ands  to  one.  Part  to  another,  and  another 
Part  to  the  Third ;  and  if  any  die  without  Iflue,  the  other 
(hall  be  his  Heir  :  Adjudged,  that  it  was  an  Entail  in  every 
one,  and  a  Fec-firoplc  by  the  Word  (Heir J  to  the  other  4.      ,  jj^    ^^   jj.^     ^^^ 

lao.    C.     B.     Carter's 
Cafe.    M.  la  Jac.  5/flri*  vcrfus  Ar»^//,  Moor's  Rep.  fo.  864.  n.  1190, 

A  Man  hath  Iffue  a  Son,  and  Land  is   devifed   to  the 
Father,  Habendum Jtii  &  haredibus  de  corfore  fuo  legitime  fro- 
ereandis ;  and  after  tlje  Devifee  hath  Iffue  another  Son  ;  the  '  Dyer's  Reading upoa 
fccond  Son  fliall  have  the  Land  r.  ^^^  s^^^J;  ^f  wms,  §. 

A  Man  devifeth  Land  to  his  Son,  and  if  he  diet h  without 
IJfue,  or  before  his  Age  of  Twenty-one^  it  fhall  remain  to 
another  ;  the  Son  had  Iffue,  but  dies  before  the  Age  of  Twenty- 
one.  Adjudged,  that  his  Iffue  fhall  have  the  Land,  and  not 
he  in  the  Remainder;  and  (or)  was  conftrued  for  (and)^,      *  m.  %i       8    Kl* 

C.   B.  rbt.   1149.    ^'- 
wf//  verfus  Garret,  Moor's  Rep.  fo.  424.  n.  SfOt 

m 

If  one  devife  his  Lands  to  his  Wife  for  Years,  the  ^Re- 
mainder to  hisyoungeft  Son  and  his  Heirs;  and  if  either 
of  his  two  Sons  die  without  IJJiie,  ^c.  that  it  fhall  remain  to 
his  Daughter  and  her  Heirs ;  the  youngeft  Son  dieth  in  the 
Life-time  of  the  Father,  and  after  the  Father  dieth ;  by 
this  Devife  the  elder  Son  fhall  have  the  Lands  in  Tail  ^ 
Or  if  one  devife  his  Land  to  his  Wife, for  Life,  and  after  to 
his  Son,  and  if  his  Son  die  without  Iffue,  having  no  Son,  (or 
having  no  Male,)  that  then  it  ihall  go  to  another;  by  this 
Devife  the  Son  hath  an  Eftate-tail  to  him  and  the  Heirs  of 
his  Body  ^.     Or  if  Lands  be  devifed  tp  a"  Man  and  Woman  "T.  7  ja.  c  B.  Ri^«* 

unmarried,  •^''*  ^^^ 


Dj'  fo  UXf 


Whflf  Things  may  be  (kv}fid  by  Will.    Part  HI, 

unmarried,  and   the  Heirs   of  tiieir  two  Bodies^  or  to  .the 
Hulband  of  A*  and  Wife  of  B.  and  the  Hcli-s  of  their  two 
*o?^^^  ^fc[°*'  ^°'  ^'  Bodi^»  ;  by  thcfe  Devifcs  are  created  EJidUs  in  Tail^. 
FL  com-fo.  35.  A  Man  feifed  of  Land  holden  in  dtpite  dcvifcd  it  to  his 

Wife  for  Li/df  and  after  her  Deceafe  his  Son  John  to  have  it ; 

and  if  his   Son  John  marry ^  and  have  by  his  Wife  miy  IJfue 

Male  of  his  Body  lawfully  begotten,  then  his  Son  to  have  it ;  if 

no  IJfue  Male,  then  his  Son  Thomas  to  have  the  Houje ;  and  if 

Thomas  mearryy  Tiaving  IJfnc  Male  of  his  Body,  his   Son  to 

^have  the  Houfe  after  fas   Deceafe ;  and  if  any  of  his  Sons  or 

IJ/ue  Males  gd  about  to  alien  or  mortgage  the  Houfe,  then  the  next 

,  Heir  to  enter,  &c.     It  was  refplved,  firft.  That  the  Sons  had- 

an  Effate-tail  in  them  fever  ally,  and  to  the  Hjira  Male  of  their 

Bodies  ;  for  thefe  Words,  {if  he  hath  no  Ij/iie  Male,  his  Son 

Thomas  to  have  it]  arc  fuficient  to  create  an   Efiate-tail  to 

^ohn,  and  fo  of  the  reft.     ^.  RefoWed,  That  no  Condition 

y       8t       StnJa'   or  Liii^itation,  be  it  by  Aft  executed,  or  by  Limitation  of 

Cafe,  Ckikc?lib.*9.'fo!  Ufe,  or  by  Dcvife  by  his  laft  Will,  can  bar  Tenant  in 

w8.  Tail  to  alien  by  fuffering  a  common  Recovery  ^. 

If  Lands  be  dcvifed  to  A*  B.  and  his  Heirs  Males,  or  his 
'  Inft.  part  I  «.  a5.  ^^i^^  Femaks,  without  faying  [of  his  Body^  by  this  Denfe 
31  v.*  6.  %%  9  H.  s!  A.  B.  hath  an  £ntail;  but  if  fucb  a  Limitation  be  by  Deed, 

it's  a  Fee-fun  pie  «. 

One  devifed  all  his  Lasde  to  another,  and  the  Heirs  of  his 

Body  begotten ;  and  after  in  the  fame  Will  devifed.  That  if 

the  Devifee  die,  the  faid  Lands  (bould  remain  to  another  in 

»  H.  14  Sliz.  Axiderf.  Fee;  the  Court  held,  that  the  Devifee  hath  an  Eilate-uil  by 


Skp    PI.  Com.  414. 
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X«p.  Caf.  S4»8!9. 


•^Dyers^r. 


the  firft  Words  *. 

The  Father  Tenant  for  Life  of  certain  Lands,  the  Re- 
mainder Jin  Fee  to  the  Son  ;  the  Son  devifed  the  fame  in 
in  thefe  Words,  viz,  I  devife  to  D.  my  Wife  the  Lands  which 
I  have  or  may  have  in  Reverjton,  after  the  JDeath  of  my  Father, 
-paying  therefore  yearly  di^ring  her  Life  to  the  right  Heirs  0/  my 
Father  40s.  and  died,  his  Father  living;  i*^  Curiam,  no 
Eftate  pafled  by  this  Dcvife  but  for  Term  of  the  Life  of  the 
Wife;  and  that  fhe  fhould  not  pay  the  40  j.  until  theRever- 
fion  did  fall  after  the  Death  ot  the  Father;  for  the  Father 
bad  not  right  Heirs  duiiiig  his  Life  *>. 

-R.  D.  feifed  in  Fee  of  a  Houfe,  and  poffeffed  of  Goods, 
made  his  Will  in  thefe  Words,  viz.  The  refl  of  my  Goods, 
Lands  and  Moveables  whatfoever,  after  my  Debts,  Legacies  and 
Funerals  paid,  J  give  to  my  three  Children  J.  T.  and  M-  eqtiolly 

"    ■         '  "'    ■    d,  that  they  have 

and  are  TenanU  in 


R'^i^?)/:''^/Vi'  to  be  divided  amongjl  them:  It  was  adjudged. 
Moot's  Rep.  foi.  S94.  an  Eftatc  Only  for  Life  in  the  Home,  an 
••108.  cbmmen,  and  not^ointenants^. 

W.  C.  by  his  Will  devifed  a  Meffaagc  in  thcfe  Words, 

viz.  I  give  to  A.  L.  my  Coufin  the  Fee-Jimfle  of  my  H<Mfe,  and 

*P.iy^nt.SaierKtid^ft^rher  Deceafe  toW.  her  Son:  A.  L.  hud  an  Eftate  for 

;{.7yw«<fsCafe,  Andcr.  Life    and  her  Son  a  Fec-fimple  in  Remaindci^  and  fo  it  was 

Rep.c.25l.fo.SI.       adjudged  J.   - 

A.  dcrifcd 
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A.  dcvifed  8000  /.  to  be  laid  out  in  Land,  and  fettled  to 
the  Ufe  of  jB.  in  Tail,  Remainder  to  the  Ufe  of  C.  in  Fee; 
B,  and  C.  agreed  by  Articles  in  Writing  to  divide  the  Money 
in  the  Manner  therein  mentioned ;  foon  after,  and  before 
the  Money  was  divided,  B.  died  without  Iffue  ;  in  Chancery 
a  fpecific  Performance  of  the  Articles  was  decreed  in  Favour 
of  the  Executor  of  JB.  Carter  v.  Carter^  Paf.  1733-  jFot- 
rejler^s  Ref.  foL  27 1 . 

If  one  devifeth  his  Lands  in  this  Manner,  ^Iz*  I  ^ive  my 
Land  in  D-  to  A-  B.  to  the  Intent  that  with  the  Profits  thereof 
he  Oiall  bring  up  nty  Child  or  Children,  or  to  the  Intent  that  with 
the  Prcfits  thereof  he fJiall  fay  yearly  10  1.  or  that  out  of  the 
Prrfts  thereof  hefnallfay  to  J.  M.  ro  1.  by  iJicfe  Devifes^i. 
B,  hath  only  an  Ejlate  for  Life,  albeit  the  Payments  to  be 
made  be  greater  than  the  Rents  of  the  Land;  otherwife  it 
is  in  Cafe  the  Sum  of  Money  is  to  be  faid  frefently,  and  not  » 

appointed  to  be  -paid  out  of  the  Profits  of  the  Land  ;  in  which 
Cafc^.^.wouldhaveaFce-fimple'.  -  .  Coke.  lib.  6.  fo.  .6. 

Collier^ %  Cafe.  Lib.  3* 
fo.  20,  21.  Borafion%  Cafc  Brook,  tit.  Kftatcs,  pi.  38.  Brook,  tit.  Teftamcnt,  pi.  18.  l%  tc  %% 
£iiz.     fFellock  aad  HammtnJ's  Cafe* 

A.  feifed  of  divers  Lands  in  A,  -B.  and  C.  the  Lands  in  C,  ^ 

being  in  him  by  Mortgage  forfeited,  devifed  the  Lands  in  A. 
and  jB.  unto  feveral  Ferfons,  and  then  adds  this  Claufe  in 
his  Will:  AU  the  rejl  of  the  Goods,  Chattels,  Leafes,  Eflates,     • 
Mortgages,  whireof  he  was  ffjf^^d,  he  devifed  •  to  his   JVife 
after  his  Debts  and  Legacies  faid,  made  his  Wife  Executrix,  ^ 
and  died  :  Adjudged,^  that  in  the   mortgaged  Lands  only  an  mikhL  and  Me^'-- 
Eftate  for  Life  paffcd  to  the  Wife,  and  not  a  Fce^.  Unet'^    Cafe,    crook. 

One  devifeth  his  Lands  to  his  two  Sons,  and  the  Heirs  of  ^^^^-^^  l^i- 
their  Bodies,  and   that  the  Executors  fh all  have  them  until  they       L      ^47.     J 
come  to  their  feveral  Ages  of  Twenty-one ;    the  one  attains 
to  the  Age    of  Twenty-one;  the  Queftion  was,  whether 
he  might  enter.   It  was  faid,  they  were  Jointenants,  and  their 
Executors  fhould  hold  them  till  they  both  came  of  the  Age 
of  twenty-one  .Years.     But  it  was  holden  otherwife  by  the 
Court,  for  the  Words  [until  they  come   to  their  feveral 
Ages]  ftiall  be  conftrued,  reddendo Jingulajingulis  ;  that  when       q 
•  cither  of  them  come  to  the  A|e  of  twenty-one  Years,  he  '  M.  8  Jac.  in  B.  R. 
ihould  then  have  his  Part  and  Poffeffion  g.  *     ^  ^   fe!?anaffo.^S 

R.  devifeth  his  Land  to  his  Brother  yoAi* ;  and  if  he  die 
having  no  Son,  the  Land  fhould  remain  to  William  /or  his  Life\ 
and  if  he  die  without  Ifjue,  having  no  Son,  it  fhalj,  remain  to 
the  right  Heirs  of  the  Devifor :  John  his  Brother  had  an 
Efiate-tailto  his  Iffue  Males  ;  but  William  had  but  an  Eftate 
for  Life,  or  to  his  Heirs  Females,  becaufe  having  no  Son  is  *^J^;.  ^*„*t  ^|j?^J** 
merely  contingent  h.  ^  Moor's  Kcp.  fg.68«.n. 

M.  feifed  of  Lands  in  Fee,  devifeth  them  to  R.  his  Dau^h"  939, 
terfor  Life;  and  ifjhe  marry  after  my  Death,  and  have  Iffue 
of  her  Body  lawfully  begotten,  then  I  will  that  her  Heir  after  my 
Daughter's  Death fJiall  have  the  Land,  and  to  the  Heirs  of  their 
Bodies  begotten,  thi  Remainder  in  Fee  to  a  Stranger,     It  was 

Vol.  I.  '  Z  adjudged 
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arfjudgccl  that  R.  had   not  an  Eftatc  in  Tail,  but  only  for 
Life,  the  Inheritance  in   het  Heir   by  Purchafe  refting  in 
cL!lf Id^/ Mof/i  Abeyance  all  her  Life,  and  fettling   in ,  the  Inftam  of  her 
Kep.  rol.59$- n.  803.    Death*. 

jMmgfwpeli  vcr.  Cawl<fj,      Devifc  of  a  Rent  with  a  Claufeof  Diftrcfs  is  a  good  Rent- 
Moor  5^«.       '  charge  ;  but  *tis  not  fo  in  a  Grant, 
luchigj  ver.  Rahimfan,  %      By  a  Devife  of  thc  Manor,  the  Rents  and  Services  pafs 

«^  UMcw  tI^sT'c^^' '^  ^^^  fometimes  they   arc    divided;  as    where  thc 

'  .  *  Teftator  devifed  his  demcfne  Lands  to  his  Wife  for  hei^ 
Life,  and  the  Services  to  her  for"  eighteen  Years,  and  then 
he  devifed  the  whole  Manor  to  T.  S.  after  the  Death  of  the 
Wife:  adjudged,  that  7*.  S  the Devifee  fhall  take  nothing 
in  the  Manor,  till  after  the  Death  of  thc  Wife,  though  the 
Services  were  devifed  to  her  but  for  eighteen  Years  :  for 
after  thc  Expiration  thereof,  the  Heir  at  Law  fliall  have  the 
Services  during  her  Life,  becaufe  by  thc  exprefs  Words  of 
the  Will  T.  S.  was  to  have  nothing  in  the  Manor  whilft  thc 
Wife  was  living ;  but  if  the  zvhole  Manor  had  been  devifed 
to  him  after  the  Expiration  of  ei^hleen  Years^  and  after  thc 
Death  of  the  Wife^  in  fuch  Cafe  that  Claufcfhoald  be  taken 
diftiibutively,  (viz.)  that  he  (honld  have  the  Demefnes 
after  thc  Death  of  thc  Wife,  and  the  Services  after  eighteen 
Years. 

Cuk  verru§  Gerrrtnl^      Xhc  Tcftator  was  fcifcd  in  Fee  of  fome  L^inds  in  Trfftfjlony 


^^tuVo^     *   ^^'''•and   of  others   in  Reverfion,  tyi-^Si^iit.   upon  the  Dca"th  of 

7'.  5.  and  devifed  that  his  Wife  fhould  have  the  Ufe  of  his 
^  derttfne  Lands ^  (which  he  had  in  Poffeffion)  for  one  Year 
ufter  his  Deathy  and  both  his  de»iefne  Lands  and  the  Rever-. 
fion  to  T.  K.  for  Life,  after  the  Expiration  of  one  Year 
next  affccr  the  Deceafe  of  the  TefVator,  and  ,thc  Deceafc  of 
T.  5.  who  was  the  Tenant  for  Life ;  the  Q^icftion  was, 
whether  7.  K.  fhould  liave  the  demcfne  Lands  a  Year  Titx\  • 
after  thc  Death  of  the  Teflator,  or  fhould  flay  till  a  Year' 
£  148  ]  after  the  Death  of  T.  S.  the  Tenant  for  Life  ;  and  it  wis  ad- 
judged, that  he  fhould  have  thc  demefnc  Lands  a  Year  next 
after  the  Death  of  thc  Tcftator,  and  thc  Lands  in  Rcverfion 
a  Year  after  thc  Death  of  thc  Tenant  for  Life ;  for  that 
Claufe  in  the  Will,  (viz,)  a  Yeat  after  my  Deceafe,  and  tkr 
Deceafc  of  the  Tenant  for  Life,  fhall  be  taken  diftiibutively 
reddendo  fingula  fin f^dis. 

In  ibme  Cafes  thc  Sentences  in  Wills  fhall' be  joined,  and 
not  taken*  diftributivcly. 
Ofivm  vfcrfus  WicUnt^      As  wlicTC  the  Tcftator  devifed  1 2 1.  per  Annum  to  he  ijfuino 
r^Saund.  19.J.  ^  ^j  ^^^  Lands  to  his  SiMer  for  Life,  and  whtlfl  (hefhouii 

remain  foU I  hut  if  Jhe fhould  marry,  then  the  izhto  ceaje,  and 
^  his  Executor fliould  fay  her  look  flic  married,  thc  100 1.  was, 

not  paid,  and  fhe  diftrained  for  thc  12  /.  Rent  Arrears  fincc 
her  Marriage ;  and  thc  Queftion  was,  whether  it  fhould 
immediately  ceafcon  her  Marriage,  or  not  till  thc  100  A 
was  paid;  and  thc  better  Opinion  was,  that  it  fhould  be. 
joined  and  not  feparated ;  for  if  it  fhould,  then  thc  Sifter 

^  might  have  nothings  bccaufc  if  thc  Rent  fhould  ccafc  upon 

ha  ' 
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her  Marriage  J  it  might  happen  that  the  Exec4i{or  might  not 
have  Affets  to  pay  the  loo/.  It  was  objected,  that  if  (he 
had  married  in  the  Life-tin(ie  of  the  Teftator,  fhc  fhould 
not  have  this  Rent,  tho' the  joo/.  wftf  jiot  paid,  which  is 
very  true  ;  ar^d  tjie  Reaibn  is,  becaufe  the  Rent  was  never 
veftcd  in  her,  foj  that  would  have*  been  prevented  by  her 
Marriage,,  whjch  was  her  own  A61 ;  but  here  the  Rent  was 
aftuajll^ -v^fted  •  in  her,  and 'tis  not  reafonable  it  ihouid  be 
devefted  without  Payment  of  the  ]\Joney. 

.One  Norton  the  Teftator  devifed  his  Lands  to  a  Daughter  Bates  verf^KfrffM, 
of  his  Coufin  Amhurjf.  »who  fhould  marry  a  JVor^w  within  *ayai.  8«, 
fifteen  Years ;  the  Plaintiff  married  the  Heir  at  Law  of  the 
Teftator,  and  one  J^orton   married  the  eldeft   I)aiighter  of 
Mr.  Amhm^p^  who  had   at  that  Time  three  Daughters ;  it 
w.as.obiec}ed    thajt  the  Will  was  void  for  the  Incertoiniy 
wjhich  of  the  thiee  Daughters  fliould  take,  for  it  was  incer- 
tain  which  of  them  flxould  marry  a  Norton  \  but  adjudged 
that  the  Will  fixes  it  to  one  of  the  Daughter  and  no  more; 
fo  thajt  .there  is  a  Cei\tainty  in  the  Perfon,  though  not  in  the  • 
Eyent. 

The  Fathe^  in  Confidcratian  -of  his  SonS  Marriage,  co-  MilforJverTvASmkt, 
vejpanted  to  levy  a- fine  to  certain  Ufes  mentioned  in  A/i  ^  Salk.  ms 
D/edyhut  no  Fine  wa^  levied  ;  he  by  bis  Will  (reciting  the 
Deed)  devifed  and  confirmed  all  his  Eftatc  granted  to  hi^ 
Son  in  Marriage  according  to  the  Deed :  Adjudged,  that 
fince  the  W^ill  referred  to  the  Peed,  it  paifed  fuch  Lands  as 
were  intended  to  be  conveyed  by  the  De^d  and  Finey  becaufe 
the  Word  Grant  Ifi  a  Will  fliall  comprehend  any  Manner  of 
Agreement  in  the  largeft  Senfe. 

As  to   Grammatical  Conjlru^ions  the  Cafes  zrcyjf*  The  Sir  Tttmat  XJithun^^. 
Teftator  had  Lands  in  Fee,  and  other  Land^  mortgaged  to  Caft,  »  Vent.  355. 
him  in  Fee,  and  devifed  all  his  Lands  to  T.  S.     Adjudged, 
th^t  die  mortgaged  Lands  did  pafs  ;  fo  if  he  had  a  Trufi  of  a  - 

Mortgage  of  Lands  in  i7.  ^nd  had  other  Lands  in  the  fame 
J'arifli ;  in  fiich  Cafe  by  a  Dcvife  pf  all  his  Lands  in  jff.  the 
Truft  will  pafs;  but  if  he  devifc  his  I^nds  in  H*  B.  C.  &c. 
fo  T.  Sf  and  ail  ojther  hi§  Laijds  elfe%vherey  and  he  had  at 
that  Time  a  Mortgage  of  Lands  of  gi eater  Value  lying  in 
another  Parifh  ;  that  Mortgage  will  pot  pafs,  becaufe  the 
Teftator  could  never  m^an  Lands  of  fo  great  a  Value  by 
that  Word  eljewherty '  which  is  ufpally  inferted  cnrrente 
Calamo. 

The  Teftator  recited  In  his  Will  thus,  (viz,)  I  have  made       ^     j^     1 
a  Lcafe  for  Twenty-one  Yeara  of  my  Lands  to  T.  S.  pay-  ivioor  31. 
ing  10  J,  £s?c.  this  was  held  to  be  a  good  Leafe  for  Twenty- 
one  Ycprs,  thouglf  the  Words  (I  ha^e)  ave  in  the  Prcsier- 
Tenfe.  .     . 

But  this  Cafe  w^s  denied  to  be  Law  in   Wright'^  Cafe,  jrright  v^rfut  Hymlh 
which  was  thus  -.As  for  my  f erf  opal  Efiate  I  bequeath  to  my  «  Vent.  56.    3    Lev. 
Wife  eooh  to  if /xizi/o  William  Weddall,  and  'tis  for  the"^^^ 
full  Payment  of  the  Lands  I  pirchafcd  of.  him ;  and  is  *  already  »    The  frn-i  already 
4^\ti,  in  Point  of  Jointure  fo  her  for  Life,  when  In  Truth  ('?^'*''"»  /*-f^  J>    «'f' 

tncre  f^^f 
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there  was  not  any  Part  of  it  fettled  (m  his  Wife  for  Join- 
ture ;.  and  therefore  it  was  held  that  the  Heir  at  Law  fhould 
have  thcfe  Lands^  for  it  could  not  be  an  implicite  Devife  to 
the  Wife,  becaufe  the  Teftator  took  Notice  that  fhe  was 
eftated  in  them  before  the  Making  the  Will. 
(7««w^/8  Cafe,  1  Vent.  The  Teftator  devifed  his  Lands  in  i7.  to  his  Wife,  alfo 
368.  his  Lands  in  J5.  to  her  for  Life,  and 'alfo  his  Lands  which 

he  purchafed  of  ff\  M.  to  her  for  Life ;  and  after  her 
Pcceafe,  he  devifed  all  the  faid  Lands  to  his  Son  and  his 
Heirs ;  the  Queftion  .was,  whether  the  Lands  in  both  the 
faid  Parifhes,  or  only  the  Lands  which  he  purchafed  of 
JV.  ikf.  Ihould  pafs. 

Devijes  of  Lands  with  Limiiatiofis,  and  upon  Conditions ; 
what  Condition  in  a  Devife  Jhall  be  good,  xvhat  not ; 
what  Jhall  make  a   Condition,  what  not ;  and  what 

£/late  Jhall  pafs  to  the  Devifee  by  Implication. 

*  • 

/CONDITIONS  in  Wills  have  fo  near  a  Refemblance  to 

^  Limitations,  that  they  are  commonly  taken  the  one  for 

the  other  i  but  the  DiflFerencc  is  thus,  (viz.)  Conditions *are 

fo  many  ReflriSiions  annexed  to  the  Will  of  the  Teftator, 

which  either  qualify  or  fufpend  his  Intention,  and  make  it 

inccrtain  whether  it   (hall  take  Effect  or  not,  or  rather  a 

Condition  creates,  enlarges,  or  defeats  an  Eflate  upon  an  incer- 

'  tain  Event;.. but  2k  Limitation  is  the  Bounds  of  an  Eftate,  or 

the  I'ime  how  long  it  fhall  continue,  or  rather  a  Slualificalion 

of  a   precedent   Eftate ;  and  the  proper  Words   to  make  a 

Limitation  are  Sluamdiu,    Dum,    Dummodo,    Si,   ^oufque, 

and  feveral  other  fuch  like  Words^ 

Gibhonty.  MarltirvarJ,      A  Devilc  of  Lands  upon  Truft  to  do  fuch  an  Aft  doth  not 

Moor  S94«'  make  a  Condition. 

Hainfwrth  vcrf.  Betty,      Thc  Teftator  having  Sons  and  a  Daughter,  devifed  20  /• 
Moor  644-  to  every  one  of  his  younger  Sons  and  to  his  Daughter,  to 

be  paid  by  his  eldeft  Son,  at 'their  refpeSive  Ages   of  21, 

and  devifed  his  Land?  to  his  faid  eldeft  Son  and  his  Heirs, 

upon  Condition  that  if  he  did  not  pay  thofe  Legacies  to  his 

younger  Children,  that  then  the  Lands  (hould  be  to  them 

and  their  Heirs',  now  here  was  a  Fce-fimple  limited  upon  a 

Fee,  but  it  was  upon  a  Contingency,  (viz.)  that  if  the  eldeft 

Son  failed  in  Payment  of  the  Legacies;  and  that  he  took  by 

Defcent ;  and  that  the  Failure  of  l-'aymcnt  was  a  Condition 

precedent  to  the  Devife  of  the  Lands  to  the  younger  Children, 

'  and  was  no  Limitation  to  the  Eftate  of  the  Kldcft. 

H^:ihci  vfif.  HammnJ,      But  a  Devife  to  his  Wife  for  Life,  Remainder  to  his  eldeft 

Cro.  El.  ao4  3  Rep.  Son,  faying  40  s,  to  every  one  of  his  Brothers  and  Sifters ; 

>ii.V.*C.'  ^'  *  ^^"'  ^^'^  ^^  *  Limitation  and  not  a  Condition,  fo  that  upon  Failure 

iVeDycrji;.  of  Payment,  &c.  his  Eftate  fliall  ceafe,  and  be  transferred 

to  the  Heir  at  Law,  though   the  Word  Paying  in  a  Will 
generally  makes  a  Condition. 
jrrrr€n\    Cafe,    Dy.       Dcvife  to  his   W'ife   for  Life  ?/fr7;r  C.':;/rf///6i<  i) at  piC  ll^rM 
"'■  ectucaU  his  Son  at  School  at  It^rr  ozcn  Charrr,  until  lic  caaic  ol 

Ac,e, 
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Agt,  after  her  Death  to  his  fecond  Son  in  Tail,  Remainder 
in  Fee  tQ  his  own  right  Heirs;  the  Wife  did  not  perform  the 
Condition,  the  eldeft  Son  entered ;  and  adjudged  good ;  for 
by  the  preach  of  the  Condition,  the  Eftate  of  the  Wife  was 
determined,  and  the  Heir  at  Law  iTiall  take  Advantage  of  it 
during  the  Life  of  the  Wife. 

A.  dcvifed   Lands  to  B.  reddendo  &  fohendo  20  s-  to   C.  ^ 
yearly,  and  died  ;  the  'lo  s.  is  not  paid;  adjudged* that  the  ^^r.^^pJ ^k^'catil'. 
Heir  of  A.  may  enter  foi;  Breach  of  the  Condition  *.  Cro.sUz.  454. 

A  Man  devifeth  Land  to  -B.  his  eldeft  Daughter  and  her 
Heirs,  that  fhe  may  pay  to  C,  her  younger  Sifter  yearly  .30  /. 
and  dies  without  other  Ifl'ae;  B.  doth  not  pay  the  30 /.  C 
enters ;  Etper  Curiam  her  Entry  was  congeable,  bccaufe  that 
^  (Jhe  may  fay)  maketh  a  Condition.     2.  C  for  the  Condi-  **  if  it  haiUtn  paying 
tion  broken  may  enter  into  one  Moiety;  but  for  the  other '*^"'J'/**^^''*^"'3oi» 
Moiety  the  Condition  is  difpcnfed  with  fer  aB  en  ley  y  fell,  iht^g^a^plyi^rfimucli 
Dcfcent  to  B.  and  for  that  the  Codition  fliall  be  appor-  it  had  been  a  CcnAitha^ 

tioned<^.  '  f^r  generally   the  JVcrd 

Paying  makes  a  Ceindt^     • 
//m  in  a  fFtlL     I    Inft. 

^I5fi»bu  *  T.  30  Eliz.  Rot.  568.     Crickmer  verfiw  Patterfou,  Kliz.  146.     iLeoji.  if^,  S.  C    iRol. 

^  br.  410.  S.  C.  '       '  I 

Bat  where  a  Caufe  of  Dijlrefs  is  added,  it  will  take  away  ^tree  v^rfu*  JS<«/, 
the  Force  of  a  Condition,  and  make  the  Word  Faying  to  ^^^^  ^^' 
be  no  Condition  at  all,  (viz,)  the  Dcvifc  was  to  T.  S.  for 
Life,  paying  E.  G.  the  yearly  Rent  of  6/.  half-yearly, 
and  if  'tis  behind,  then  that  he  may  diftrain  for  the  fame  ; 
this  is  no  Condition y  becaufe  the  Diftrefs  limited  for  Non- 
payment of  the  Rent  qualifies  the  Word  Payingy  which 
otherwifc  w^ould  have  made  a  Condition. 

The  Father  dcvifed  Part  of  his   Lands   to   his  Wife  for  sMar.  Dytr,'Du^uu*» 
Lifey  upon  Condition  fhe  (hould  educate  his  Son  in  Learning  ^^'^^ 
and  good  Manners,  Remainder  to  his  youngeft  Son  in  Tail; 
ihc  Condition  was  broken  :  Adjudged  this  was  not  a  Limi- 
tation, but  a  Condition,  but  that  the  Dcvife  over  in  Remain-  . 
der  had  deftr6yed  it ;  for  if  it  had  not,  then  the  Heir  muft  ,    . 

have  entered  to  defeat  the  Eftate  of  the  Wife ;  which  in  this' . 
Cafe  he  could  not  do  Mnthout  defeating  the  Remainder. 

Lcafe  for  Years  with  a  Claufe  of  Entry  for  Non-payment  Mchael  reHug  />wk/#», 
of  Rent ;  afterwards  the  Lelfor  by  his  W^ill  appointed  that  ^^ou*  33« 
the  LclTec  fhould  have  the  Lands  for  Thirty-one  Years,  ac- 
counting the  Years  of  the  firft  Leale  not  expired  as  Parcel ; 
and  by  the  fame  Will  devifcd  the  Inheritance  to  T.  S,  The 
Q^eftion  was,  if  the  Devifcc  fhould  hold  over  the  Land, 
lor  the  Term  increafcd  as  he  held  it  jbcfore;  or  if  the  Law 
willconftrue  the  Words  of  the  Will  to  be  a  Condition:  Ad- 
judged it  could  not  be  a  Conditiony  becaufe  Conditions  are 
odious  in  Law,  and  never  created  but  by  apt  Words. 

W^hat  would  be  a  precedent  Condition  in  a  Granty  may  not  /^'»»»^^  vcifus  Gcver^ 
be  fo  in  a  IVilli  as  where  the  Teft^to?  dcvifed  a  Term  for  l^""'  '^"^    ^'^-  '^• 
Years  to  T.  S.  and  that  if  his  Wife  fuffgr  him  to  enjoy  it  three  • 
YearSy  then  fhe  fliall  have  all  his  Goods  as  Executrix  ;  but 
if '(bedifturb  the  faid  T.  S.  then  E.  G.  fliall  be  his  Execu- 
trix : 


Wkat  Things  may  bi  devifed  by  Will.    Part  HI. 

trixi  Adjudged,  that  fhe  is  Executrix  prefcntly,  and  within 

the  three  Years,  becaufq  tijis  Condition  being  i;i  a  Will  Ihati 

not  be  frecedenty  fo  as  no  feftate  would  arife  till  it  be  pcr- 

£      151     ]       formed;  but  it  is  a  Condition  to  abridge  Hie  Power  ,of  the 

Wife  to  be  Executrix,  if  fiie  did  not  perforin  that  P^irt  of 
•      his  \ViU.  \ 

Fr-  J5.  feifed  of  a  Houfe  iij  Fee,  4  F.Jiz.  dcvifcth  it  to 
Agnes  his  Wife  for  Life,,  and  after  to  the  IJeirs  of  his  Body 
begotten,  and  after  to  Tko.  B*  his  Brother  iy  Fci! ;  Frovifoy 
That  if  the  faid  Agncsjhall  clearly  depart  out  of  London,  and 
inhabit  in  M..  in  Suffolk,  then  Jhe  Jhall  have  10  1.  yearly  faid 
.  her  out  of  faid  Houfc,  F.  jB.  dieth  without  Iffue ;  Tho.JS^ 
dicth,  R.  S*  being  his  next  Heir;  15  Eliz.  4^"f^  fctally  de- 
parted out  of  London,  and  inhabited  in  M,  in  the  faid 
County  of  S,  R*  releafrs  to  Agne^,  It  was  adjudged,  that 
this  Provifo  doth  detcrraine  the  Eftate  of  A^nes  before  Entry, 
infomuch  as  fhe  is  but  Tenant  at  Sufferance,  and  the  Releafe 
of  R.  to  her  nihil  opcratur ;  for  though  there  be  no  Words 
'^.  ^hat  her  Eftate  fliall  ccafc  or  be  vpid,*yct  they  arc  implied 

by  the  Will  in  thefe  Words,  fcilicety  that  then  (he  fhall  have . 
fuch  a  Rent  out  of  the  Houle,  which  cannot  be  without  a 
*  cro-  ziiz.  «8.   J  Oeterpiination  of  the  ^ftate  for  Life  ^f        " 

IdtOTU  2SZ*  S.  C*    M* 

Sf  Sliz-  rot,  53-  ^^^f*  vcrfus  Hi/l. 

A.  raakcth  a  Leafe  to  •9-  of  certain  Land,  upon  Cojidir 

tionthat  he  fhould  not  ailien  to  any  but  his  Children;  the 

*  Lcffee  devifeth  Part  of  tbe  Land  to  A,  after  the  Death  of 

his  Wife :  Adjudged  that  the  'W'ifc  fhould  take  nothing,  but 

^  it  fhould  go  to  the  Executors  j  and  the  Death  of  the  W'ifc  i3 

/ftr/M*  V.  JK^OT,  i  cS  *  Demonilration  when  the  C}iildren  fhould  take  «. 

74*  1  RoU.  Abr.  844.  7'.  being  feifed  of  feveral  Parcels  of  Land  in  Fee,  de- 
vifeth one  Parcel  of  it  to  his  eldefl  ^on  in  Tail,  and  another 
Parcel  to  his  younger  Son  in  Tail;  Prpvifojemper,  thaj.  if  any 
of  his  Children  alien  or  ()emife  any  ot  his  Lands  to  them 
deyifed  before  they  come  to  the  Age  pf  Thirty  Yc^rs,  then 
the  next  Brother  Ihall  enter:  The  eldeft  Bjrothcf  entered 
into  his  Part,  ^ind  demifed  that  for  Years  before  hi^  Age  of 
Thirty  Years  ;  wherclipon  the  younger  Brother  entered  by 
Force  of  the  Limitation  in  the  Will ;  and  after  the  younger 
Brother,  before  he  came  to  the  Age  of  Thirty  Years,  de- 
mifed the  Land  for  Years,  ir,to  which  he  l^ad  entered  ;• 
y  *  whereupon  the  eldeft  Brother  entered.     Adjudged,  i.  That 

if^/1'^  ^'>^'   '*'     this  is  a  f  Limitation,  and  the  Eftate   Iball   be   to  them  till 
•^^'**  •  they  alien ;  and  upon  the  Alienation.it  fliall  go  to  the  other. 

2.  When  one  Brother  had  entered  in^o  the  L^nd  by  Force  of 

30^'kiIz!^  RoL^'j)^!  ^^^  Limitation,  that  Land  is  difcharged  of  the  Limitation 

spittlt\.Dsvyei.  Moor  hi  the  Will  for  cvcr  g. 

571.  S.C.  %  Leon.  38.      ^  ]Vfap  devifeth  Land  to  A.  and  his  Heirs,  provided,  that 

If  he  die  within  A|e,  that  then  the  Land  fhall  remain  to  J9. 
and  his  Heirs ;  Adjudged  a  good  Devife  to  B-  if  A^  dicthi 

.    ,  „,,    within  Age;  but  that  is  not  by  Way  of  RcmaindcTy  bm 

B.  ^  rl?:  .n*  '^;  executory  Dcvifc  b,  . 

^nd  GwralJ*$  Cafe  I^  Feb. 


Part  III.     Ifyiat    Things  may  he  devifid  ly  Will. 

15  Feb.  1712.  Sir  William  Stcfhens  by  Will    gave   to  his 
Granclfon  IViUiam  Stefhens  fcveral  Meffuagcs,  Lands>  Tcne* 
nients  and  Heicditaments,  to  hold  to  him,  his  Heirs  and 
Aligns   for  e\er;  but  in   Cafe  his  faid  Giandfon  ^///witi 
Stephens  ilioukl  happen  to  die  before  he  attained  his  Age  of. 
Tw  enty-one  Years,  then  he'gave  the  fame  to  his  Grandfon 
ThcmaS'  Slefhens  to  hold  to  him,  his  Heirs  and  Aifigns  for 
rvcr;  hut  in  Ccje  his  fuid  Grandfon  Thomas  Stcphens^cttW       r      i«J2     1 
happen  to  aie  be/ore  he  attained  his  Age  of  Twenty-one    Years ^ 
then  he  gave  the  fame  iofuch  other  Son  of  the  Body  of  his  Daugh- 
ter Mary  Stephens  by  his  Son-in-Law  Thomas  Stephens,  as 
Jtiould  hoppin  to  attain  the  Jge  of  Twenty- cne  Years y  his  Heirs 
and  /ffgns  for  ever  y  the  Elder  of  fuch  Sons  to  take  Place 
befoiC   the  Younger,  one  after  another  in  Courfe  of  Se- 
niority of  Age,  and   Priority  of  Birth,  and  of  the  feveral 
and  refpeflive  Heirs  Male  of  the  feveral  and  refpeftivc  Body 
and  Bodies  of  all  and  every  fuch  Son  and  Sons,  and  the 
Heirs  Male  of  his  and  their  Body  and  Bodies  ifiuing;  and  , 

for  Default  of  fuch  Iffue  he  gave  the  fame  to  all  and  every 
the  Daughter  and  Daughters  of  his  faid  Son  Thomas 
StephenSy  on  the  Body  of  his  faid  Daughter  to  be  begotten, 
and  to  the  Heirs  of  the  Body,  and  Bodies  of  all  and  every 
fuch  Daughter  and  Daughters  as  Tenants  in  Common,  and 
not  as  Jointenants;  and  for  M'^nt  of  fuch  Iffue  he  gave  the 
fame  to  his  Brother  Sir  Richard  Stephens y  to  hold  to  the  faid 
Sir  Richardy  his  Heirs  and  Affigns  for  ever ;  all  the  reft  of 
his  real  and  peifonal  EAate  he  gave  to  his  faid  Son  Thomas 
Stephens y  and  made  him  fole  Executor  of  his  faid  Will. 

i^  March  17 12.  The  Teftator  died,  leaving  Mary  his 
Daughter  and  Heir,  two  Grandfons  William  and  Thomas y 
and  one  Grand-daughter  living  at  the  Time  of  his  Death. 

18  May  fjis*  Sufarty  thf  Daughter  of  Thomas  and  Mary 
the  Daughter,  was  born,  but  died  without  Iffue^  and  under 
Age,  on  the^i4th  of  April  i^^^. 

7.^0^.  1714-  Thomas  the  Grandfon  died  without  IffuCj 
and  under  the  Age  .of  %i  Years. 

14  Sept.  1 7 18.  William  the  other  Grandfon  died  alfo 
without  Iffue,  and  under  the  Age  of  21  Years. 

14  MtfrrA*  1 7 19.  Mary,  another  Daughter  oi  Thomas  and 
ilfflry  the  Daughter,  was  born,  but  died  z6  0(ff.  1722. 

i;^Kov.  1721.  Sarahy  another  Daughter  of  Thomas  9indk 
Mary  the  Daughter,  was  born,  and  is  yet  Kving. 

i^Feb.  1722.  Mary,  another  Daughter  of  Thomas  and 
Aftfry  the  Daughter,  was^born,  but  died  26 -4^j7  1 723. 

izjan.  1727-  Thomas,  Son  of  the  faid  Thomas  znd  Mary 
the  Daughter,  was  bori^  and  is  ftill  living. 

Sir  Richard  Stephens  the  Teftator's  Brother,  mentioned  in 
the  Will,  is  ftill  living. 

Thomas  Stephens  th^  Son-in-Law  claimed  Title  to  the 
Premifes,  as  refiduary  Legatee,  'Mary  as  Heir  at  Law,  and 
the  other  Parties  under  the  Will. 

The 


J 
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What.  T/iirigs  may  he  devifed  by  Will.    Part  Iff. 

The  Queftion  was  wljether  the  Devife,  And  in  Cafe  my 

Grandfoh  Thomas  Stcphensy^j//  die  before  he  attains  his  Age 

^  of  Twenty-one  l^ars,  then  I  give  all  my  Freehold  EJtaieSy  &C. 

to  fuch  other  Sons  of  the  Body  of  my  faid  Daughter  Mary 
Stephens,  by  my  Son-in-Lazv  Thomas  Stephens^  as  fliail 
happen  to  attain  his  Age  of  Twenty -one  Years y  his  Heirs  and 
Afjignsfor  ever^  be  good  by  Way  of  executory  Devife,  it 
fufpending  the  Vefting  of  the  Eftate  until  a  Son  unborn 
fliould  attain  the  Age  of  21  Years,  on  the  Authority  of  the 
Cafe  of  Taylor  and  Bydally  2  Mod,  289.  It  was  held  to  be 
gfood  by  Way  of  Executory  Devife,  the  Cpnfequence  where- 
of is,  that  all  the  fubfequent  Limitations  will  be  good,  the 
Eftate  will  reft  in  Thomis  the  Tcftators  Grandfon  now 
living,  when  he  ftiall  attain  his  Age  of  21  Years  in  Tail 
-  Male;  if  Thomas  the  Grandfon  fliillihappen  to  die  before 

L  ^53  J  his  Age  of  21  Years,  and  the  Tcftator's  Daughter  Mary 
J  fhill  have  any  other  Son  by  her  prefent  Hufband  Thomas 
Stephens,  then  the  Eftate  fhall  go  over  to  him  when  he  fhall 
attain  his  Age  of  21  Years;  in  like  manner,  if  Thomas  the 
Grandfon  fhall  die  before  the  Age  of  21  Years,  and  the 
Teftator*s  Daughter  Mary  fhall  have  no  other  Son  by  her 
prefent  Hufband  Thomas  Stephens,  who  fhall  attain  his  Age 
of  21  Years,  the  Eftate  will  go  over  to  Sarah  the  Grand- 
danghtet,  and  all  the  other  Daughters  of  the  Teftator's 
Daughter  Mary  by  her  prefent  Hulband  Thomas  Stephens,  as 
Tenants  in  Common  in  Tail,  with  Remainder  over  to  Sir 
Richard  Stephens  the  Tcftator's  Brother  in  Fee;  .but  if 
TA^m^j  the  Grandfon  fhall  die  before  the  Age  of  21,  and 
Sarah  the  Grand-daughter  ("hall  then  be  dead  without  Iffue, 
and  there'fhall  be  no  other  Son  of  the  Teftator's  Daughter 
Mary  by  her  prefent  Hufljand  Thomas  Stephens,  who  Ihall 
attain  the  Age  of  2  r  Years,  or  any  othe'r  Daughter  hereafter 
born  of  their  two  Bodice,  then  the  Eftate  fhall  go  over  to 
Sir  Richard  Stephens  by  Virtue  of  the  laft  Remainder  to  him 
in  Fee :  As  tb  the  Profits  of  the  Eftate  received  fince  the 
Death  of  William  the  Grandfon,  or  to  be^  received  until  it 
fhall  vcft  in  any  one  Perfon,  by  Force  of  the  faid  Executory 
Devife,  or  fliall  go  over  to  the  Remainder  Man,  they  belong 
to  the  Son-in-Law  Thomas  Stephens,  by  Virtue  of  the  refi- 
duary  Devife  in  the  Will,  as  an  Intereft  in  .  the  Teftator's 
real  Eftate  not  before  bequeathed  or  difpofed  of  by  his 
Will.  . 

Determined  in  Chancery  purfuant  to  the  Opinion  of  the 
Judges  of  the  Court  of  King's  Bench. 

Stephens  v.  Stephens,  Mich.  1736.  Forreftefs  Rep.  228. 

A  Man  had  liTue  a  Son  and  Two  Daughters,  and  he 
devifed  his  Land  to  his  Son  and  his  Heirs,  and  if  he  die 
without  Ilfue  within  Three  Years,  then  his  Executor  Oiall 
fell  his  Land  ;  the  Son  dieth  within  Three  Years  without 
Iffue  :  Adjudged,  that  the  Executor  may  enter  and  fell  the 

MtlUtux's    Cafe,    T.  fiCcrtdlttOn 

^S  Sltz.  Rot.  96f.  fi.  R.  Ftlme^Mi  Cafe. 


PiTt  Itl.     mt2t  Things  may  he  devijed  ly  Witl. 

^  A  Condition  is  void,  whcic  the  Tcftator  parts  with  all  his  l>y«r  13* 
Iijterd!,  aad  then  dcvifcs  It  over;  as^whcrc  the  Devife  was, 
£hat  the  Prior  and  Convent  of  £,  and  their  Sucqcffors,  Ihould 
have  his  Land,  fo  as  th^y  ^j/  yearly  to  the  Dean  and  Chafter  of 
St.  PaiiVs  15  Marks,  and  if  they  fail,  then  their  Ejlate  JhaU ,  , 

ceafe,  and  the  Dean  and  Chapter,  &c.  and  their  Succeftars^  ... 

fhall  have  it;  this  was  adjudged  a  void  Condition,  because 
by  the  firft  C  laufe  of  the  Will/  the  Teftator  had  patted  with 
all  his  £ftate  and  Intdrcft  in  the  Lands  to  the  Prior  and  Con^ 
vent,  £s?c.  therefore  thete  was  j(K>ne  remaining  for  him  to 
dcvifc  to  another  iip«m  any  Condition ;  for  if  it  ftjould  be  a  - 
Condition,  the  Dean  %tiA  Chapter  coirid  not '  enter  if  it  - 
OtOuId  be  broken,  but  t?he  Heir  at  Laifi,  and  that  would 
hU  defeat  the  whole  Will,. 

Conditions  alfo  WhicUreftraifi  the  Authority  given  by  a  Dyer  74*. 
foTcner  Pan  erf  the  WiH^  arc  void,  tfs  v^h^re  a  Man  makes 
Two  Executors,  provided 'that  dne  of  them  do  notadminifter 
Goodfi^  this  ia^6irt-     K        .:r>  *  - 

The  Teftator  dtvifed  his  Lands  to  t.  S.  and  the  Heirs  of.^rinevtxf^  Bfnd, 
his  Bbiy,  iipon  Condition,  that  ht/kouletnct  alien ihem  ;  and  *  ^^"-  A^'^*** 
if  he  died  without  Iffuc,  Remainder  to  E.G.  iri  Fe^  ;  after- 
wards T'  5.  the**Devifcc,  /j/ii  th^  Lands-;  yet  the  Pci-fon  iii 
Remainder  could  not  enter,  b^caufe  this  was  a  Condition  zni. 
not  a  Limitation  of  the  EftatCi  and  therefpre'the  Heir  at  La^ 
ffittft  enter  for  the  Breach. 

A  Man  had  Iffue  Three  S/Dns,  John,  Thdmas,  and  William^  r  it  a  ] 
and  devifeth  his  Lands  In  this  Manner ;  I  devife  ihy  Land  to 
my  Son  John  after  the  Death  of  my  Wife,  to  him  and  the 
Heirs  of  his  Body  lawfully  begotten,  in  Fee-fimple ;  and  if 
he  die  in  the  Life  6f  my  Wife,  that  then  my  Son  fVilliam  be 
his  Heir  ;•  the  Devifor  dieth,  John  had  Iffue  and  dicth  in  the 
Life  of  the  Wife:  Adjudged,  that  the  Iffiie  Ihalf  have  thfe 
Land  after  the  Death  of  the  Wife,  and  Mt  William;  for  it 
am.<MUkteth.to  a  Devifo  to  the  Wife  for  Life,  the  Remainder 
to  jfohn  in  Tail,  the  ReveHion  to  JVillietni  in  Fee  upon  a 
Contingency:.  For  fo  it  appeareth  his  Intent  to  be,  and  not 
to  abridge  the  Eftate-tail  exprefly  given  to   John,  by  his  . 

Death  in  the  Life-time  of  the  Wife,  but  bnly  to  liHiit  the 
Remainder  in  Fee  upon  this  Contingency*. 

y.  5.  feifcd  orthe  Manor  of  JVamer,  and  of  the  Maxtor  »  H.  5  C»r.  B.  R. 
of  Ckdrval!,  deVifcth  the  Manor  ofJV.  tq  the  eldeft  Son  of 
bis  Coufin  3?.  F.  in  Fee,  and  the  M»nor  of  C.  he  devifeth  tjo 
M.  for  I/ifc,  and  if  M.  dies,  anv  then  of  n^y  Coufin  FJs 
SoffeVmiig,  thi^n  I  WUl  mV  faid  Manor  of  C.  unto  him  that 
flSril'hrfve  my  Mafior/of  /r .  the  Teftator  dieth ;  the  eldeft 
Son  of. ^.  F.  enters  into  the  Maiior,  and  conveys  it  to  a 
Stfrahger;  Af.  dieth/  The  Queftion  was,  if  the  eldeft  Soa 
of  iff.  F.  Ihall  have  tbfe  Ma^ot  of  C.  And  adjudged  that  hf 
ftall  not,  becaufe  he  hath  not  the  Manor  oS  /r  •  at  the  Time 
of  the  Death  of  M.  for  the  Devife  was,  that  the  Son  of 
R,  F.  which  hath  the  Manor  of  W.  fliall  have  this  Manox 
of  C  for  it's  not  fufficient  that  he  hath  the  Manor  of  fF.  at 
Vol.  L  a  a  '  th« 
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the^ime  of  the  Death  of  the  Devifor,  for  there  arc  Two 

(tkens)  therefore  he  that  {hall  harve  this  Manor,  ought  to 

/  have  Two  Notes,  i.  That  he  be  the  Son  of  -R.  F.    2.  That 

,  he  hath  tlie  Manor  of  W*  at  the  Time  when  the  Devife  of 

*T.  3d  111*.   C.  B.  ^tie  Manor  of  C.  is  to  uke  EffcA  ^. 

X  JBrtvm    verfus    Aa//. 

1  K.9t.  1145-    X  And.  30$.    CrO.  Elitt  $S7-  S.  C.    Owen  04*  S»  C. 

A.  had  Three  Sifters  living,  one  dieth,  and  hath  liTue  a 

Daughter,  and  devifeth  his  Land  to  all  his  Sifters,  between 

their  Heirs,  equally  to  be  divided  :    Adjudged,  that  the 

e  %/  «  o..  n  o  I.   Daughter  of  the  Sifter  which  is  dead  fliall  take  nothing  by 

*  M.  3  Car*  B*  R.  in*    ,.    R     •/■    ^       rr»»*    •        -ii   ?  r      .     »» 

ter  ^jUr  5e  HsJhMs,  this  Devife  ^»     JLhzs  IS  mtftaken ;  fee  the  ReforU 
e©db.  363.  '^         H.  M.  was  feifed  of  Land  and  a  Houle  called  The  Whiu 

Swan,  made  his  Will  in  Writing,  itnd  devifed  all  his  Fec- 
iimple  Lands  and  Tenements  to, Hi  JM.  his  Son,  and  the 
Heirs  Males  of  his  Bodv,,  and  foe  Default  of  fuch  Ifiue,  to 
his  right  Heirs;  and  devifeth  his  Houfe  or  Tenement  where- 
in iViUiam  NickoUs  dwelleth,  called  TheJ^hite  Swan  in  Old^ 
Jlreety  to  Henry  Gallant,  bis  Daughter's  Son,  for  ever;  It 
was  found  by  the  Jury,  that  JVilliam  NichoUs,  at  the  Time 
•  of  the  Will  making,  and  of  the  Devifor's  Death,  inhabited 
the  Alley  of  thefaid  Hcufe^  and  Three  upper  Rooms  therein,  and 
that  divers  other  Perfons  at  the  fame  Time  held  the  Garden 
and  other  Places  in  ihefaid  Houfe.    Adjudged,  i.  That  H^ 
Gallant  had  an  tftatc  in  Fee-fimple  in  the  Houfe,  by  Reafbn 
Foftca  hK.  ^f  ^^he  Wiords  Ifor  eK;eri]  and  not  like  0  Ludham's  Cafe,  19 

JE/«i.  2>>  357.  %.  Adjudged,  that  the  whole  Hottfe  paffethf 
by  this  bcvife,  bccaufc  the  Dcvifc  being,  [that  Houfe  or  Te- 
nement called  The  White  Swan,}  both  of  them  do  neceffarily 
import  the  whole  Houfe :  For  the  Sign  of  The  White  Svmn 
cannot  be  intended  to  refer  fo  Three  Rooms;  and  the 
Words  after,  v/.ar.  [wherein  William  NichoUs  dweUeth^  do 
E     ^S5    1       ^^^  abridge   or  alter  that  Devife;  and  the  Houfe  being 

named  by  the  particular  Name  of  The  White  Swan,  although 
William  NichoUs  never  inhabited  therein,  yet   it  paffcth  by 
••  M.  ♦  Cif.    CUm^  ^he  Dcvifc.     Vide  lib.  ^fo.  48.  Ognelts  Cafe  ^.^ 

htrUun  Teiibs    Tmm§r, 

X.  Kp.  Craofc,  part  r.  in.  u^    w'.  Jonci  195.  S.  a 

Two  Coparceners,  one  devifeth  her  Troperfy  to  a  Strangeo 
without  other  Words  :  There  the  Dcvifce  had  but  an  Eftate 

#  98  Kli«.    Erafmut   ^^^  ^^^^ '  ^^^  '^^  Word  [Pri^pertyl  doth  fignify  butiicr  Pari 

A«(«'i  Cafe.  in  the  Land  K  ^ 

S.  devifeth  to  Agries  his  Wife  my  Houfe  and  all  the  Lands 
to  it  Belonging,  to  difpofe  of  at  her  Will  and  Pleafpire,  and 
to  give  it  to  which  of  my  Sons  (he  will :  Adjudged,  that  by 
Aelirft  Words,  viz.  [I  give,  &c.  to  diftofe  other  Will  and 
Pleajiire,]  fhe  had  but  an  Eftate  for  Life ;  and  'the  other 
Words,  [and  to  give  it  to  which  of  my  Sons  fhe  will,]^  do  add 
an  Authority  to  difpofe  of  the  Reveffion  to  any  of  her  Sdni 

t  p.  «  cr.    9.  It.  ^hich  fhe  pleafes  t\ 

Vamel    vcrfui   'flt/fy,  A  sMn 

lAtdij.  39»  U4-  ••  C;  w.  Joan  I37i  S.  Ci 


Part  III.        mat  Things  may  be  dmfcd  iy  WilL 

A  Man  was  feife^  of  ^  Famtn^  calU4  by  the  Name  of 
Htfelands  in  Cuckfield^  and  of  other  J^ands  in  Ckyton  there^ 
"wuh  occup.ied;  and  bciojg  fo  fcifed  made  his  Will  in  this 
lif  anner :  As  conccrjii^g  the  DifpofitiQn  of  all  my  Land3 
and  Rents,  £^c.  he  devijfeth  all  thofe  his  Lands  and  Tene- 
ments lying  in  the  Parilh  of  CuckfieU  palled  He f elands, to  his 
Wife  for  Life,  and  after  her  Deceafe,  th^t  it  ihall  remain 
to  yohn  kis  Son,  and  his  Heirs;  and  after  divers  Claufes,  he 
Wilis,  that  if  John  dieth  without  Iffue^  Hefelands  fhall  re- 
main to  his  three  D.|iughters  in  Fee.  Adjudged,  that  only  fo 
much  of  the  Lai)d$  as  are  in  jtbe  Fariih  of  Cuckfield  fhall  go 
to  the  Daughters,  biit  nonie  of  the  Lands  in  Cleyion  \  h  h,  ,  Tac.B.  R.  7«/. 

fitook,  part  %.  fo.  41.    Dyer,  fol.  261.    T.41  Eliz.  B.  E^  JVMsn  v.  Ofiirt^  Crook,  p»rt  3.  ^74*  $•  C* 

Some  Cafes  before-mentioned  fliew  where  the  Heirzx  Law 
may  enter  for  ihe  Breach  of  a  Cooditioni,  and  where  not; 
«nd  as  ^o  that  Matter  'tis  generally  true,  where  the  Teftator 
^uinexes  a  Condition  to  the  Eftate  devifed,  which  Condition 
as  a&erwards  broken,  the  Heir  at  Law  fhall  enter  and  take 
Advantage  of  it,  becaufe  by  the  Will  he  hath  received  an 
Injury  in  that  which  would  have  defcended  to  him,  if  there 
had  been  none  $  but  if  the  Devife  had  been  to  the  Heir  at 
Law  himfelf,  upon  a  Condition  which  was  afterwards 
broken,  in  fuch  Cafe  it  had  been  idle^  becaufe  no  Body  could 
«nter  but  the  Heir,  and  he  cannot  enter  upon  himfelf. 

But  where  the  Devife  was,  that  if  £.  G.  fay  his  Executors 
50  /.  then  fhe  {hall  have  his  Lands  to  her  and  her  Heirs, 
this  ihall  take  tStSt  immediately  after  ^he  Contingency  hap- 
^ns,  that  is  immediately  after  the  ^oL  is  paid,»  and  the 
Heir  at  Law  fhall  ha^e  it  in  the  mean  Time. 

•Tis  the  fame  Law  where  a  perf  onal  £ftate  is  devifed,  (viz.) 
iht  Executor  fhall  have  it  till  the  Condition  is  performed; 
^nd  jApon  Breach  thereof  he  Oiall  take  Advantage  of  it. 

A>  deyifcth  the  Fee*fimple  of  his  bi^get  Houfe  in  Soper»  Anfley  verfuc  Ctdfrna^^ 
}mii  to  bis  Coufin  Alia  Ludham^  and  after  her  Peceafe  tp  Cro.  Car.  xxa. 
iV.L.  her  Son,  who  was  her  Heir  Apparent,  and  dieth:    y^'^'*    '*  * 
Adjudged,  that  Alice  hath  an  Eftate  for  Life,  the  Remainder 
to  Wniiam  for  Life»  the  Fee-fimple  ^o  A. 

A*  by. his  Will  in  Writing  reciteth,  that  whereas  he  had  MujfhampsfaU  Bfuett, 
joined  his  Son  Matthew  Purchafcr  with  him  in  Part  of  his  Bridgni.  i3«- 
Land  in  T.  the  Refidue  of  his  l^ands  in  Z.  he  giveth  to  his     *  •'^"^ 
ptrp  Sons  Henry  and  Miihael,  upon  Condition,  that  if  they 
fell  the  faid  Lands  to  any  but  to  Matt}^  his  Son,  then 
Matthew  to  enter^  and  to  hold  it  as  of  his  Gift ;  and  adds       [     I5^     J 
^is  Claufe,  J/^m,  All  the  Houfes  and  Lands  which  I  have 
given  between  my  Sons  is  to  this  Purpofe,  that  they  all  fliall 
bear  Part  and  Fart  alike,  going  out  of  all  my  faid  Houfe.<; 
and  Lands,  towards  the  Payment  of  my  Wife  40  /<  a  Year 
during  her  Life,  which  I  am  bound  to  pay;  and  which  of 
my  Sons  refufe  to  bear  their  Part,  I  will  that  he  or  they 
fliall  enjoy  no  Part  of  my  Bequeft  given  unto  tfaem^  but  it 

Ihall 


.  mat.  Thinp  may  be  devifed  by  Will.    Part  HI^ 

Ihall  go  to  the  reft  of  my  well-willing  Sons.  Adjudged,  th*t 
Henry  and  Michael  had  an  Eftatc  for  Lije  only,  and  no  Eftatc 
in  Fee;  bccaufe  the  40/.  fer  Annum  is  to  bt  f aid  out  of  the 
Land  and  Houfes;  and  not  lite  to  Collyer*s  Cafe,  lib.  6^  Jo,  x6. 
Borajlons  Cafe,  lib.  3.  Jo.  4  ^'  6.  Broke,  BJlates,  78.  z6 
H.  8.  Broke,  Tenements,  fl  18.  2.  Adjudged,  that  although 
he  doth  recite  that  he  and  Matthew  were  Joint  Pur  chafers ; 
yet  an  Eftate  for  Life  only  paffeth,  for  no  Intent  appeareth 
that  a  Fee  Ihould  pafs,  and  it  doth  net  appear  by  the  Will 
of  what  Eftate  he  was  joint  Furchafer,  and  it  may  be  it  was 
but  for  Life ;  and  the  Reciting  that  he  was  joint  Purchafer, 
was  not  to  flkcw  what  Eftatc  fhould  pafs  by  the  Will,  but 
only  what  Land  was  to  pa&,  and  in  what  Parifli.  3.  The 
Condition  that  he  Ihould  not  alien  to  any  but  to  Matthew, 
is  a  Condition  void  in  Law. 

B.   hath   IffUfe  three  Som,  John,  William  and  Ricfard, 

and  being  feifed  of  divers  Lands  lying  in  A.  B.  C.  devifeth 

all  his  Lands  to  John  his  Son,  and  his  Heirs,  and    if  he 

dieth  without  IITue,  he  devifeth  his  Lands  in  A.  to  JViliiam, 

and  his  Heirs  in  Fee:  Item,  I  devife  my  Land  in   B.  to 

Richard  in  Fee.     Whether  this  was  a  good  Devife  to  R.  after* 

the  Deccafe  of  yohn. y^ithout  Iflue,  or  au  immediate  Devife 

to  R.  and  a  Countermand  of  the  Will  to  ^ohn,  quoad  thofe 

Lands,  was  the  Queftion:  And  adjudged  that  it  was:  a  ZiW- 

tationhy  Way  of  Remainder  to  R,  and  no  Countermand  ; 

for  the  Words  [Item,  I  devife,  &c.]  fliall  be  conftrued,  that 

if  John  dieth  without  Iffuc,  that  then  the  Land  fliall  re- 

'/ril^Ter^^'j^s.  «iai«^».*5  the  Devife  is  to  Wiil.  and  the fiift  Devife  to  John  is 

Croke,  Jao  890.  *^"'  »  Devifc  to  him  and  the  Heirs  of  his  Body,  and  no  Tee «. 

Ydv  309.  The  moft  proper  Words  to  make  a  Limitation  are,  ^uam- 

diu,  Dummoaoy  Dum^  Si,  ^luoufq;  4^c.  but  it  may  be  made 

by  other  Words,  and  in  Wills  theire  muft  be  a  Deviji  over  to 

make  it  a  Limitation,  except  the  Devife  is  the  Heir  at  Law, 

faying  a  Sum  in  grofs  ;  for  if  that  f(xould  be  a  Condition,  it 

would  defcend  to  him,  and  be  es^^iu^  Wi  his  Pcrfon,  and 

.  then  there  could  be  no  Remedy  to  compel  the  Payment  of 

the  Money.     See  Jf'ellock  verfus  Hammond,  Cro.  Eiiz,  204. 

a  Leon.  114.     3  Co.  20.  b.     2,  D.  A.  lo*  f.  7.     3  D.  A.  177. 

f.  20.  and  Dyer  317. 

Ow^[V^^'  ^^'"^^     -The  Father  devifed  his  Lrnds  to  H  S.  his  youngeft  Son 

aD:".9.  p.  5.  in  Tail,  upon  Condition  that  he  puid  his  two  Sifteis  20 /. 

Cro.  SUE.  %i6.  fer  Annum  at  their  full  Age ;  a|id  If  he  did  not  pay  it,  then 

1  KoU.  Abr.  411.         devifed  the  Lands  to  them  (the  S liters)  and  their  Heirs ;  the 

better  Opinion  was,  that  this  wa3  a  Limitatian  of  the  Eftate 
of  T.  S.  for  if  it  fhould  be  a  Condition,  it  would  not  only 
defeat  the  Sifters  of  their  Portions,  bat  likewife  the  Devifc 
to  them  over  upon  Non-payment  of  their  Portions.  Sec 
Hainfworth  and  PeUysJd^ie,  Cro.  Bliz.  919.  *  Moor  644. 

C      157     ]       -^^y  S{-     ^  -D',^'  9-  f^  3*  558-  f'  13- 
^7w//  verfus  Lsrke.         Devifc    to  his  eldeft  Sott   in    Tail,   Remainder  to  hi^ 
Piow.  Com.  403.  re-  younger  in  Tail,  Remainder  to  the  Heirs  of  the  Body  of 

rortcd  in   Moor  543*  '         ^        "  '  , 

y  the  Name  of  Slw  ^  ^*^ 

grnS4%  ycr.  Mhtfn. 


Part  m,     fVAit  J'Mngs  my  be  dffvifid  by  Will.      , ' 

the  TeftatoT,  Remainder  to  his  own  right  Heirs ;  he  had  f 

Iffuc  one  Daughter,  aud  devifcd.  That  tf  either  of  thofe  on 
whom  he  had  iataiUd  his  Lands,  JJiould  mdeji  the  other  for  the 
fame,  or  mortgage,  fell,  or  otherwife  incumber  it,  that  from 
thenceforth  fuck  Ferfonfliould  he  excluded,  and  the  Intail  made  to 
himjnoidd  be  of  no  Force,  hut  that  itflidl  dcfcend  and  come  to 
the  next  in  Tail,  as  if  fuch  diforderly  Ferfon  had  not  been  men" 
lioned  in  the  JVilL  The  cldeft  Son  levied  a  Fine,  and  he  and 
the  youngeft  joiA«d  in  a  Recovery,  and  then  tl\eir  Sifter  (the 
Daughter)  entered  for  a  Forfeiture :  And  adjudged  that  flic 
might,  becaufe  this  was  a  Limitation  of  the  EJlate,  and  not 
a  Condition  ;  for  if  it  had,  then  the  el^eft  Sou  muft  have  en- 
tered for  the  5reach  thereof,  and  fo  defeat  ail  the  Remain* 
dcrs;  but  it  being  a  Limiiaticn  of  the  Eftate,  it  determine* 
it,  and  cafts  the  Freehold  on  the  nest  in  ReQiainder,  withir  ' 

out  any  adnal  Kntry. 

Devi fe  to  his  Wife  for  Life,  and  that  after  her  Deceafe  ^y&fa;ar/?v.c<w^#ri 
his  Executors  ibould  receive  the  Profits  till  900  /.  fliould  be  Hob.  34. 
raifed  for  the  PrefermeAt  of  bis  Dajughters  ;  and  after  that 
Sum  was  received,  then  the  Lands  ibould  remain  to  his  right 
Heirs  Male ;  and  if  he  ihou^d  difiurb  his  Executors  in  re- 
ceivii^  the  Profits,  then  his  Efiate  fhall    ceafe,  and  the  ' 
Lands  (hall  be  divided  afisiongft   his  Daughters :  The  Heir 
Male  made  a  Leaf^  to  the  Plaintiff,  the  Daughters  entered^ 
and  the  Leflee  brought  an  Ejedment ;  but  Judgment  was 
given  againft  him. 

A'  devifcth  Part  of  his  Land  to  B.  anotlier  Part  to  C,  an4 
another  Part  to  2>.  and  if  any  of  them  die  without  iflue, 
the  Survivor  fhall  have  his  Land  fo  dying:  Adjudged,  that 
the  Survivor  fhall  have  the  Part  but  for  Life,  and  the  Words 
\pM  his  Land]  fhall  not  ho  conftrued  to  go  to  the  Eftatc  „  „  ^  »i;^  n^r;A,.7 
of  Land,  but  to  the  Land  it  idf «.  ver.  irajms  Cotke. 

A'  being  fei^ed  of  Gavelkind  Land,  devifcd  his  Lands  to 
Huiband  and  Wife,  the  Remainder  ^ro^ri/no  haredi  mafculo  de 
eorumcorforihus  legitime  fr^reato  in  ferfeiuum:  The  eldeft 
Son  tai^eth  only  an  Eftate  fprLife.  i>>  133.  b*  But  by 
Popham,  if  [proximoX  vftit  omitted,  it  would  be  an  Eftate-  ,  „  ^  ,,.  „  r 
tail.     Vt4e  Dy.f  337.     JP.  16  £kz.  Humfryjot^s  Cafe  K  jj^'g    caTe..  Pyer,  fo. 

A  Man  had  lifue  three  Sons,  yoha,  Edward  and  William,  iS5«  3)7* 
and  had  Lands  in  three  Towns,  fcilicet.  A-  B>  C  by  his 
Will  he  devifeth  his  Lands  in  A*  to  jfohn  his  eldeft  Son,  and 
the  Lands  in  B.  to  Edward\i)h  Son,  and  the  Lands  in  C.  to 
Witiiam  his  Son  ;  and  if  any  of  them  die,  the  other  furviv- 
ing  fhall  be  his  Heir;  ycdin  dieth  without  Ifiue:  If  the 
Lands  in  A.  fhall  go  to  the  two  Brothers,  or  to  the 
Iffue  of  John,  waa  the  C(ueftion.  Refoived,  becaufe 
Bothing  but  the  Freehold  paffed  to  John,  the  Reverfion  de^ 
fceading  to  him,  his  Eftate  was  merged,  and  therefore 
could  not  revive,  and  vcft  the  Remainder  in  Edward ^Vi^  *  P*  ^.T*c.  tot- 155. 

fFillism^.  ff^c*<^v.W>/tf,Croke, 

y.  G.  feifed  of  Lands  in  Fee  deviled  them  to  his  Wife  for  f  i.  a  <:,         *    ** 
Lite,  the  Remainder  to  A>  and  his  Hcirs^  upon  Condition^ 

.  that 


What  Wags  may  he  devifed  by  Will.    Part  IH. 

that  after  the  Death  of  his  Wife,  he  grant  a  Rent-charge 
iojB.  and  his  Heirs;  and  \i  A.  dicth  without  Heiwof  hia 
Body,  that  then  the  faid  Lands  fhall  remain  to  B.  in  Tail ; 
the  Wife  dicth,  A.  grantcth  the  Rent  accordingly,  B>  grants 
the  Rent  over ;  A  dieth  withoiu  Heirs  of  1-iis  Body^  and 
•    the  fecond  Grantee  diftrftins  for  the  Rent  arrear.     Adjudgeil> 

C«     1       ^^*^  ^*  ^^^  Grantee  of  the  Rent  was  in  by  the  Devifor,  and 
*5^     J       not  by  the  Tenant  in  Tail ;  aj>d  therefore  the  Rent  in  Fee 
^J^i'jJ^n  ^J^r  *•  u*  ^'^y  continue,  tho'  the  In^il  be  f pent :  And  the  Dcyifor  had 
Re^fo^^sS    •  ^^'  Pow^r  ^o  charge  ^hc  Laad  as  he  pleafed  n.  ^ 
'  A  Mei^  devifeth  Land  to  A.  habendum  to  h\m  and  the 

Heirs  of  his  Body,,  to  the  Ufc  of  him  and  his  Heirs  :  Ad- 
judged, that  it  is  an  Eftate-tail,  and  the  Words,  [to  the  U/e 

•  T.  14  Jac  C»9f»fr  v.  of  him  and  his  Htirs]  arc  but  declaratory,  and  it's  all  one  as 
FrpAUn,  croki,  p^rt  if  ]^t  h^d  faid  to  his  Heirs  aforefaid  9. 

^*  ^^'*  A  Man  devifeth' Land  to  the  eldeft  Son  and  his  Heirs  for 

his  Part ;  lUms  He  doth  dcvife  to  his  fecond  Son  fuch  Land 
for  his  Part,  without  limiting  any  Eftate :  Yet  it  (hall  be  « 

•  v  ,^  T.«  i-  ^        ^^^  ^n  Jthc  fecond  Son,  for  that  he  had  Reference  to  the  Fart 
^^!^'^  ^^'  ^'^'  Pf  the  'eldeft  5on  P. 

A  Man  feife^  of  Te^emeats  in  London  devifeth  the  fame 
^o  Two,  upon  Coi^dition,  that  they  ihould  pay  to  his  Wife 
ID  /.  fer  Annum  iffuinjg  out  of  the  faid  Tenements  at  Twd 
,  Fcafts ;  and  if  the  Rent  be  Whind  by  the  3pace  of  forty 
P^ys  being  demanded,  that  it  (hould  be  lawful  for  the  Wife 
todiftrain:  Per  Curiam,  it's  a  good  Condition;  Rtid  that  if 
ihe  ReBt  be  behind,  yet  the  Wife  cannot  diftrain  hefore  a  De- 
mand of  the  Rtnt:  But  the  Heir  of  the  Huiband  might  en- 

n  H*  i8  laiz.  Dy,  b  ^^^  ^^^  ^^^  Condition  broken,  though  the  Wife  did  not 

9ft.  *  demand  the  Rent  ^l. 

if*  devifeth  his  Lands  to  his  eldeft  Son  and  his  Heirs, 
upon  Condition  that  he  fliould  pay  20  /•  a-piece  to  his  two 
I>aughters,  at  their  Ages  of  Twenty-onCy  l(s  a  Limitation^ 
€(nd  no  Condition.  But  if  the  Devife  had  been  to  his  fecond 
Son,  upon  Condition  fhat  hie  (hould  pay  20  /.  a-piece  to  hia 
two  Pa,ugbters,  ut  fufra ;  adjudged  that  it's  a  Condition^ 
•  and  no  Limitation.  2-  The  Daughters  could  not  enter  for 
Condition  broken  without  Demand,  and  N9tlce  given  that  thef 

f  B.  45  BlU.  jU)t.  Si;-  arc  of  the  Age  of  Twenty  one.    3.  None  could  enter  with- 

ol^'^wtiZ^^.*  ^^^  ^^*^*^  ^^P^^^  ^^^^^  *"^  Direftion  r- 

•  *         '  A.  feifed  of  certain  Lands  in  Fee,  having  Iffue  three 

^ons,  viz,  TV,  his  eldeft  by  one  Venter,  and  Fr.  and  yohn  by 

another  Venter,  devifeth  thcfc  Lands  to  his  Wife  for  h\(^y 

and  after  to  his  two  Sons  Fr.  and  John,  thzi  they  Jhould  fay 

to  his  eldeft  Son  JVilUam  and  his  Heirs  anmtaUy  3  /.  and  if 

eitherof  them,  or  their  Heirs,  do  fell  thefamii  then  the  Gift 

lliaU  ftand  as  void,  and  fo  to  return  to  his  Heirs  again. 

Adjudged,  that  they  have  a  Fee  b^  the  Words  [if  they  or 

their  Heirs  fell,"]  and  by  Reafon  of  the  3/.  to  be  paid  an- 

x^'  **  *A?'7^  *'  niially :  And  lb  the  Condition,  that  they  fhould  not  fell,  ia 

S2br!^okerp^  i-  ^^P^Ei^^^^  to  an  Eftate  in  Fee^  and  by  confequence  void*. 

fc-745-        '        '  AMaR 


Part  in.       Whet   Thifjgs  ntay  he  demfed  hy  With 

A  Man  feifed  of  Land  in  Fee  devifetb  the  fame  to  my  Son 
Francis  after  the  Death  of  my  Wife,  and  if  my  Daughters 
fortune  to  OTerlire  their  Mother  'and  Fr.  and  his  Heirs^ 
then  I  devife  the  Land  to  them  for  their  Lives,  and  after 
their  Deceafe  to  B.  and  C  my  two  Nephews,  and  that  they 
and  their  Succeflbrs  (hall  pay  3  /.  yearly  to  fuch  a  Company 
in  London  as  I  intend  for  ever.  Refolved  xhtit  Francis  hath  an 
£ftate*tail  by  Reafon  of  the  Limitation  over,  viz.  \if  his 
Sifitrs  furvive  him  and  his  Heirs  :]  For  Heirs  in  this  Place  is 
intended  Heins  of  his  Body;  for  the  Limitation  being  to  his       (^     159     1 
Sifters,  it's  neceifaiy  to  be  intended,  that  if  he  fhould  die 
without  Iffue  of  his  Body ;  for  they  are  his  Heirs  collateral. 
And  therefore  if  a  Man  hath  Two  Sons,  and  devife  Land 
to  his  younger  Son,  and  if  he  die  without  Heir,  then  it  to 
remain  to  his  cldeft  Son  and  his  Heirs ;  this  is  an  Eftate-tail 
in  the  younger  Son ;  otherwife  the  Remainder  fhould  be 
void.     19  &-  8.  foL  9.     Fide  Dy.  333.     Chapman's  Cafe. 
Coke  J  lib.  6*fo.  16.     TFild's  Cafe,     a-  The  Nephews  have 
a  Fee,  by  Reafon. they ^avc  paid  a  Confideration  for  it,  viz. 
an  annual  Sum,  and  the  Words  [if  they  or.  their   Succors 
deny  the  Payment']  fhew  the  Intent  that  it  fhould  go  to  the 
Heirs-     4  E.  6.  Brook,  Tit.  Eftate,  pi,   78,     3.  It  was  ad- 
judged, that  it  was  no  contingent  Limitation  to  the  Ne* 
phews,  by  Reafon  of  the  Words  [and  if  my  Daughters,  &c« 
over-live  their  Mother,  Set.  then  they  to  have  it,"]  but  exprefs, 
when  it  was  to  commence  U  . «       *     •.     ^  , 

•  H.  13  Jac.  Rot.  606- 

H^ebh  V.  Utrrtng,  Crook* 

part  «.  fo.  4iS«    Moor  Zs%.  S.  G.    Bridg.  84.  S*  C*    %  Bnlft.  193.  S.  €* 

Sir  Richard  Fvlmerfton  devifed  to  Sir  Edward  Chafe  and 
Fr.  his  Wife,  Daughter  and  Heir  of  Sir  R.  F.  certain 
Lands  in  B.  to  them  and  the  Heirs  of  Sir  E.  C.  upon  Con- 
dition they  ihould  aifare  Lands  in  fuch  Places  to  his  Execu- 
tors and  their  Heirs  to  perform  his  Will ;  and  if  he  failed, 
then  he  devifed  the  faid  Lands  in  E.  to  his  Executors  and 
their  Heirs.  It  was  adjudged  to  be  a  good  Limitation,  and 
no  Condition;  for  if  it  fhould  be  a  Condition,  it  fhould  be 
defiroyed  by  the  Defcent  to  the  Heir;  but  it  is  a  Limiutio'ir, 
and  as  an  executory  Devife  to  his  Executors,  who  for  Non- 
performance of  the  faid  A£b  entered  and  fold :  and  ad- 

judged  good-.  «,^'1SaS;V^ 

Sttwari'%  Cafe,  9rook«  part  a.  fo.  591. 

A.  devifeth  Land  to  B,  and  hb  Heirs :  It's  a  Fee-fiinple, 
for  this  Word  [itffiV}  is  nomen  coUiSivum  «.     Owen  148.  ,  -^  ^lif.  Rot.  46^ 

...  L$llj    Terfos     Toy  It, 

P.  n  JacB.  R  mikpu  vetfoii  mytiitg,  39  Aff.pl,  %o.    1  Bttlft.ai9. 

C*  being  feifed  of  Lahd  made  his  Will,  and  thereby  he 
did  give  to  his  Two  Sons  T-^enty  Acres  of  Land,  and  if 
they  or  any  of  them  do  fell^  that  then  the  Gift  to  fiand 
void,  and  fo  it  Ihall  Return  ^gain  to  the  fole  Heir  ;  and  by 
another  Claofe  he  devifeth  to  J.  S.  and  Jiis  Heirs  a  Rent  of 
oo  2.  ^  Annum  out  of  the  fame  Land :  Per  Curiam,  the  ^^^'  ^-^'''^f /^ 
Two  Sons  have  an  Eftate  in  Fec-fimplc  r.  vcrfus  Bohr.    "^  * 

Fee^ 


Fee-fimpk  by  Dsvife.  Pm  III. 

•   ^  -        Wet'Jimpk  by  Bevife.       •  '        • 

Kciiw.  43.  b.  nr^HE-  La^  ill6^^s  m^ny  Words  and  Expr^ffions  in  Wilk 

ritz.  Devife  Jto.  Y.     to  jpafs  an  Eftate'lft  Fee,  %Yhich  will  not   pafs  by  the 

Co.  Lit.  9.  fame  Words  in  Deed^,  as  a  I)evifc  Sanguini fuo^  ovfrofinquo 

fanf,uiniy  Or  fiiccefforibus  fuis  in  per fet'uum.    ' 
I  Roll.  Abr.  «53-  'Tis  ttue,  the  Word  jfe'/rj"' imports  a  Fee  both  in  Wills 

Styles  «49,  m-  s.  c.  ^^^^  j)^^^^.^  and  the  Word  Heir  is  the  fingular  Number  irti- 

poi  ts  a  Fee-fimple  ih  Wills,  as  k  Devifc  to  7'.  S.  for  Xifc ; 
and  iftet  his  Deceafe  t6  the  Heir  of  his  Sody  for  ever;  here 
the  Wdrd  Heir  is  noinen  coUe^livutn,  and  is  the  fame  with 
HeirSy  and  T.  5.  hath  a  Fee-fimple  executed  in  him,  and  his 
Heirs  fhall  take  by  Defcent,  and  not  by  Purchafe.  ~ 

The  Reafon  why  Wills  are  favoured  more  than  Deeds,  is, 

becaufe  Wills  are  not  Cbhveyanccs  at  Common  Law,  but 

by  the  Statute  6f  ff.  8- ;  'tis  true,  there  weiie  Wills  before, 

,but  thofe  were  by  CaiJom  in  Boroughs;  oowasCufbom 

t     ^^     J       enabled  Men  to  devife  their  Lands  contrary  to  the  Common 

Law,  fo  it  exempted  them  from  that  Regularity  required  in 
other  Conveyances. 
Ahraham  vcrfna  Triff,      Thu6,  where  the  Devifc  was  to  T.  S-  and  his  Ifeirs  Males 
Cro.Kiiz.4jr9.  *  begotten,  this  is  ^n  Eflate  in  Fee  for  Want  of  tJic  Word 

Moor 424-  s.c.  «  jg^jy^  f^^^  wh6m  t!iefe  Males  fiiould  iffue;  but  if  it  hai 

*  ^f"'<  ^2^*„  ''f  b^eri  to- the  Hair's  Male  of  T.  S.  it  had  been  an  Eftate-tail. 

»f.   That  in  fVillt  tie  J  ^  ^  J 

Lanu  wUlJuppIj  tie  H^rd  Body.    Litt.  Sed.  St. 

<5ra.  KHz.  744.^  -The  father  had  Iftae  tVtUiam  by  one  Venter,  and  Janus 

Sbailand  v.  Bakeix        ^^^  Francis  by  another,  and  devifed  his  Lands  to  the  Two 

Jaft  Sons,  without  limiting  what  Eftate  they  fhou Id  have, 
and  that  if  either  ^f  tfaemy  or  their  Heirj^  /kouldfe/l  ihefalHii 
then  the  Devife  Ihould  be-yoi^>  and  it  ihould  return  to  the 
whole  Heirs 'y  then  he  appointed  them  to  pay  to  thecHeft 
Son  and  his  Ifeirs  3  /.  the.  faid.  Two  youageA  Sons  both 
died  witliout  Iffuc :.  Adjudged  they  had  a  Fee^Iimpk  by  theffc 
'  Words,  (viz. J  if  they  or  i^eif  Heirs  alien,  ancl  by  rcfcrving 
a  Rent  of  3 1.  to  the  eld^ft  Son  and  hit  Hiirs.' 

Devife  of  Lands  to  T.  S.  kt\i  hb  ^^pts,  without  fayiiig) 
for  ever^  this  is  a  Fee-firopkv;  atid  fo  'tis  if  .tlic  Devife  Mas 
to  T>  S.  for  every  without  faying  to   his  HeivS.      i /?<^^.Sj* 
in  Corbet fs  Cafe. 

The  Teftator  devifed  his  Lands  to  T.  S.  for  jpo  /.  .vrhich 
he  ov^d  J»im,  this  is  a  Fee-fifiA'^le.     1  And.  35.. 
j^]^'  *"'  ^"^' ""'      T>ev\k  <>f  his  Laiwk  td  hit  Da^iiglit^Jr  for  Life,  Rfeiiliiiider 
^^*  to  T,  S.  and  his  Heirs ;  and /or  If^'ant  of  fuch  Heirs ^  Remain- 

der toth^' right' Heirs  o¥  ,f.  ^.  Adjudged,  that  this  Limi- 
tation to  T.  S.  and  his 'Heirs  rmdt  a  Fee-fimple;  ajid  the 
Words  for  Want  of  fuch  tieirs,  may  be  Intended  Heirs  gent^ 
taly  and  ndjt  Heirs  of  his  Body;  and  therefore  the  Remain- 
der to  theri^t.Heirs  of  Jff.  G.  is  void. 

.  '  JFiBim 


Part  ni.  Bee-fimpk  ly  Dfuifi. 

Willidm  Selwyn  having  three  Daughters,  vh,  Mary^ 
Sujannay  and  Anne^  and  leaving  no  Qther  Child,  by  Will 
devifcd  his  Lands  and  Tenement  in  B.  in  the  County  of 
GlocefleTy  to  his  three  Daughters,  Mary,  Sufanna  and  Anne, 
to  be 'equally  divided  between  them,  to  hold  to  them,  thcif 
Heirs  and  Affigns  for  ever ;  he  alfo  devifed  his  Lands  and 
Tenements  in  A",  in  the  County  of  Glocejlevy  to  his  faid  thre^ 
Daughters,  to  hold  to, them,  their  Heirs  and  AfCgns,  imine^ 
diatcly  after  theDeceafe  of  his  Wife  5j/y<i««fl  for  ever ;  and  theji 
after  feme  intervening  Bequcfts,  faysj  and  if  all  my  thfee 
Daughtei*3  (ball  die,  and  leave  no  Iffue  of  their  Bodies  to 
inheiit  fuch  Eltates  as  in  this  my  Will  is  before  dQvifed  to 
them,  and  not  be  of  Age,-  or  make  no  other  Dlfpofal  there* 
of,  then  my  Will  is,  that  all  the  faid  Eftates  Lands  and 
Tenements,  both  at  B.  and  K»  fhall  be  vefted,  and  be  the 
fole  and  proper  Eftate  of  my  Kinfm'an  S,  B.  and  I  devife  th^ 
fame  to  him,  Y^s  lic'ns  and  Afligns  for  ever  accordingly, 

Anne  the  youngrft  Daughter  died  in  her  Jinfancy  •  u>  the 
Life-time  of  the  Teftator  her  Father,  the  two  other  Daugh- 
ters, Mary  and  Sujanna  furvived  their  Father  and  Mother. 

A  Cafe  in  Chancery  was  made  for  the  Opinion  of  the 
Court  of  King's  ^ench,  whereupon  one  Queftioi)  was', 
whether  the  Daughters  Sufantiu  and  Mary,  by  Virtue  of  tlic 
Willi  and  by  the  Death  oi^  Anne,  in  the  Life-time  -of  the 
Teftator,'  took  an  Eftate.  in  Fee-iimple  or  Fe^-tail  in  their 
rcfpedive  Shares  of'  the  real  Eftate  ?  The  Tudge.s  cerr 
tificd  that  they  took  an  Eftate  in  Fee-fimple.  W  heireijp'op  it 
was  decreed  i^  Chancery  accordingly.  Miller  and  M<w, 
Bamardifloffs  Ref.foh  7.      '  ' 


w 


Fee-Jlmple  by  the  Word  Paj^ing.  [     161     ] 

HERE  the  Devife  of  L^nds.  is  to  T.  S.  Ijis  eldeft  Plowd. Com.  4i** 
Son,  fa^hi^  fo  inuch', .  ^c.  .tbic  Word  Payiag  doth  act  |^f^P^*°;   ^''"'  ''*'• 
ijiake  a  Opncdjtipn,  but  a  ii>jf/^/(>/f  of  the  EAate,  for  if  it  sce'^f^r^w.  fiam- 
Should  be  a    Condition,  the^i,  i£  T^  *•  did  not  pay  the  wwihicT  "' 
JVIoncy,  he  himfelf  would  t^Kt  Advantage  .of  it;  for  the 
Xand  defci;nds  to  him  as  Heir  at  Lavir,  and  fo  the  Money 
would    ;iever  •  be  paid,  therefore  'tis  a  Zimitatitm    of  his 
]Bftate;  and  if  the  Money  is  npt  p»id»  it  ihall  go  to  the  next 
in  Remainder. 

The  Father  devife^  his  Ljmi^s  to  bis  Son  after  the  Death  ^^*^  ^^^  ^^r^H^ 
of  the  l^other,  ajtjd  if  h^s  Dfiughter  furvived  the  Son  and  Moor'ssa.  »•  c. 
his  HcLiT?,  thc^  to  her  for  Life,  &nd  lifter  her  Dpath,  then  Bridg.  84. 8.  c. 
to  M(^fr  *nd  ^ahn,  faying  ei>fry    'yiar  6 1.  1$  s-  i*  tfuCom-  S  Bulft.  193-  5.  C. 
t^ny  9f  Merchant-Taylpr^  Iff  I^orvjou  j  and  if  they  (the laid 
j^e^er  jind  *^ohn)  or  their  S^cc€Jpfrs  ^h^^i  deny  the  Payment^ 
fffc.  then  ,tbc  CpropajBy  jijay  ^eptei*  -  Adjudged  an  Eftate  in 
t'ec  in  Roger  and  Johtj  by  Re^foi^  of  the  Word  *  Paying;  «  bv  Intendmeta  9/ Law 

V  pL,  I.  B  b  and  ^'^^fi  it ^^y* M 

^  ^  ^  the   Biwefit  jf  tlf  2V* 

wifu,  m^Mtftr  hit  frejuiUf\  ms  m^itrt  Lands  •f  3I.  pet*'  Annum  are-itvijtd  /#  T.  S.  paying  cut  cf  it 
^^UlLQ.in  thit  Caje  T.  S.  hath  a  Fet-Jimple;  hut  if  It  had  heeu  to  f^fi  mofb  Mtt  •/  th<  JPtOBU  ef  th« 
taxA;  'til  hut  an  Mfiauf^r  Life,  hfcarft  hi  fan  iavi  m  L^j.    (  Rep.  C#7/uK05af«. 


Fee-Jimple  by  .Deviji. 


Part  III. 


Spicer  verfus  Spitgr, 

Godb.  aSo. 


Green  verfug  Dewell, 
3  Cro.  599- 


Moor  36r»,  BulUn^i 

Gaie. 

Gpuldf.  134*  S«^- 


and  'tis  not  material  of  what  yearly  Value  the  Land  is 
Above  the  Money  to  be  paid,  bccaufe  that  Word  malics  an 
Eftate  in   Fee  in  the  Devifccs ;  and  in  this  Cafe  the  VVoid 
^Succrffors  fhall  be  taken  for  fic irs* 

So  whfrre  the  Father  devifjd  Lands  to  hi*  Son,  fayinrr  3/. 
fer  Annum  to  his  Brother  ;  this  was  adjudged  a  Fee  by  the 
Word  Tayij^gy' hcc^.ui<:  the  Charge  to  the  Br^ither  might 
"furvive,  and  continue  after  the  Death  of  the Devifoe;  and 
To 'tis  in  all  Cafci  in  Wills  where  the  W0  d  Payiif^,  or  to 
'jMy^  IS  coUaLcral,  and  'tis  not  faid  out  of  the  Pr  Jits  of  the 
•Lands. 

The  Cafe  is  almoft  the  fame  wheye  the  Dcvile  was  to  hii 
eldejl  Son  for  Li,'e,  and  after  the  DcternvinatJon  of  that 
"Eftate,  then  to  his  youngeft  Son,  faying  to  his  Sifters  10/. 
a-piece;  this  was  adjudged  a  Fee-limple. 

In  fome  Cafes  where  the  Word  Paying  is  ikoi  expieffcd^  it 
fhall  be  uiKierftodd^  as  where  the  Hulband  devifeii  his  Lands 
to  his  Wife  for  Life,,  and  that  after  her  Deceafe,  Robert^ 
his  qldeft.  Son,  (Tvould  have  it,  for  Ten  Pounds  under  tht  Price 
zl  cojl ;  it  wa's  held,  that  the  Claufe  figniSed  he  fliould  have 
it,  faying  Ten  Pounds  under  that  Price,  which  makes  a  Fec- 
limple  determinable  upon  Non-payment  of  the  Money. 

Devifc  of  Legaci^*s  to  be  paid  but  of  Lands  ;  in  fuch  Cafe 
if  the  Profits  will  not  do  it  at  the  Tim«  Jimit^  to  pay  iii, 
'tis  2f  Devife  of  tlie  Lands  in  Fee. 

,So  where  the  DeVife  was  to  his  Son  Robert^  upon  Candi- 
tloh,  that  he  fay  xh  his  Sifters  5  /.  fer  Attnurn  duiiag  thew 
Lives:  Adjudged^he  Son  had  aFee-fimple* 

Tho^^fee-T^ord  Paying  generally  makes  2t  Fee-fimple,  yet 
*tis  riot  fo  where  the  Eftate  is  limited  over  j^  as  for  Inftance, 
The  Father  devifed  his  I^nds  to  his  Two  Sons  fevcrally, 
faying  io  each  of  b-is  Daughfers-  10  A  a-piecc :  Provided, 
that  if  either  of  his  Sons  marry  and  have  lifue,  and  die  before 
he  enter Sy  then  his  PartJhailYemutn  to  fuch  Ijfuey  and  not  fo 
his  Of  her  Brother  :  Now  this  Limitation,  (viz.)  That  nfier 
the  Death  of  one  before  he  enters  an  his  Party  it  fhall  remain  io 
the  Ijfueoj  the  other,  Ikews,  that  their  Father  intended  he 
fhould  have  it  only  fop  Life,  notwithftanding  the  Word 
Paying. 
Con-ufinverrMBfrriglt,  StjvwhcTe  the Dcvifc  wis  to  his  Son  and  Heir,  and  if  ^^ 
S-c*  cvi'tr's  Cafe,  and  ^^^  beihre  Twenty-ene^  ^nd  without  Iffue  of  his  Body  then  livings 
ehadiieck  and  Cvtokji  the  Remainder  over,  £s?c-.  tiie  Twenty-one  "V'.^ars  expired, 
CaA^y  poiUa.  atid  then:  he  fold  the  Lafids,  and  died:  Adjudged   that  he 

had  a  Fee-firaple  immediately,  and  by  CoAfe<juence  the  Sale 
was  good,  and  that  the  Efiato-ttil  (which  was  created  by 
Words,  (%iz.)  And  without  Ijfue  of  his  Body)  was  to  arife 
upon  a  Cohtingeacy  fablequent  to  the  Eftate  in  Fee,  (i-  ^-J 
ief>on  his^  dyingbefore  the  Age  of  Twenty-one,  and  without  iffui 
then  living,  which  in  this  Cai^  could  never  happen,  becaufc 
he  had  furvived  Tv^  '^nty-onc  Vears. 
•CBMri  vtr.  Gi^Iy,  ^  Dcvife  to  T.  S.  irA  his  Hrir%  and  if  he  die  without  Iffue, 
*Cra.  n-  living  £•  G.  <>i   if  he  die  before  Twcmy-one,  Remainder 

over: 


Jtee4  veiTus  Harm, 
sr-Mod.  »5»' 


^^rM  verfus  Hit/, 
Cro.  £^142.497^ 
Moor  464.  S.  C* 


E     1^2     1 


Part  HI>  Fu'ftmpk  by  Devife. 

over  :  Adjudged  this  makes  a  conditional  Fee-fimple  imirtc- 
diately^  and  the  Words,  if  he  die  without  Ijfucy  living  E.  G. 
make  an  Eftate-tail,  hut  that  iis  to  Arife  upon  a  Contingency 
of  his  dying  without  liluc,  living  E.  G.  ajnd  pot  otherwife-  ^ 

J 

Sy  the  (Verd  purchafe. 

TflE.Teftator  had  Iffue  William^  who  had  Tw/)  S.on3>  Greeu  verfus  Armfied, 
Robert  and  Thomas,  and  he  devifed  his  Lands  in  Clay  ^^*>-  ^5-  J  iU>ll.  Abr.. 
to    William  J  or  Life,    and   aftei*wards   to   Thomas,  except    ^^' 
JViUium  fufchafe  other  Lands,  and  as  gox)d  in  Value  (but 
did  nxt  i'iiy  yearly  f'^ah4e)  as  his  Lands  in  Clay,  for  his  Son 
Thotnas,  and  fhen  Wilhzm  Jha II  fell  his  Lar4  in  ClAy  as  his 
mjn^  &c.      Adjudged  tliai  H'illiam  had  a  Fee-fimplc  by  this 
Devife ;  '-tis  true,  by  the  firfl  Words  of  the  WMH  he  had  ex- 
piefly  an  I  fate  for  Li'ey  bii.t  the  Words  which  follow,  (viz.  J 
/except    Pf'iiliam   funhafe  other  Lflnds,  import   an  abfolute 
furchfife  in  Fee,  (tho*  it  might  be  likewifeyor  Life)  and  the 
Words  as  goo4  in  f^ajue  fliail  be  intended   in  the  Price,  and       / 
jioi  in  the  yearly  Value,  and  it  ^iiuft  be  a  Feerfimple,  for 
otherwife  he  could  ijot  fell  ,Cii>'. 

The  Tefiator  devifed  Lailds  to  his  Son,  upon  Condition 
^hai  A.r^?/4>tt/ to  his  Brother  ]Vf.eat,  Drink  and  Apparel,  and 
convenient  Lodging :  It  was  adjudged,  that  the  Son  had  a 
Fee-fimple  immediately,  becaufe  the  Brpther  was  to  have  an 
immediate  Maintcpa;ice,  y'hich  might  be  a  CJiarge  to  the 
Devifcc  before  he  could  receive  apy  of  the  Profits  of  thj^ 
3-ands,  xho'  it  was  ipfifted  that  he  had  only  an  Eflatc  for  .  r  hj^  i 
Life,  becaufe  the  \J^ord  Allow  imports  it  muft  be  out  of  the  t  Sow.  i^  ' 
Profits.  V  /• 


T 


J]y  a  Pevjfe  of  AW  his  Eftaje, 

H  E  Teilator  devifed  all  hi^  Tenant-right  Eflate  in  B.  ^'?r«  ^«f"«  ^*'«># 
„  to  hi?  Couiix)  T.  5.  and  all  his  Father  took  of  the  ?  m^'A'^o. $.  c. 
Marquffs  hi^  Fee,  witl^  hjs  Lands  in  Beckfide :  A(1  judged,  that 
the  Word  Eflate  did  copiprebend , all  his  Inteuf)-  in  the 
Lands  ^  tho'  i^  was  objef^^dy  thaj  the  Words  were  only  a 
Defcription  of  the  Q^iality  of  the  Land,  and  were  not 
Words  of  Lipiitation  of  the  pHaje,.  ^nd  ^h.evefoie  made  but 
an  Eflate  for  Life ;  but  it  was  held  to  be  a  Fee-fimple. 

So  where  the  Teflator  devifed  to fcvera J  Perfons,  Legacies       L      ^^3     1 
in  Money,  and  all  the  reft  of  his  Goods,  Chattela,  and  oM^r  ]^.^^^'  |^«P'  ^^ 
EJlate v^hzt[oc.vtr  to  T.  S.  whom  he  made  Executor;  it  w^s  si^jtlmJiHv^.  KtrmM 
decreed,  that  he  haying  Lands,  T.  S.  h?id  an  Eflate  in  Fee  hie 
inthem»  ^  for  wherever. a  Man  bath  a  real   and  perfonal  ^  3  Mod.  45-   i2«T?f 
Eftate,  and  devifes  All  his  EflaU,  fioce  it  doth  not  appear  ^'    '""**  *** 
wb»t  Ei^ate  he  intended,  itihall  comprehend  the  Whole  ia 
which  he  hath  any  Manner  of  Intereft. 

So  a  Devife  of  all  his  real  and  perfonal  Eftate  to  difpofe 
for  the  Payment  of  his  Debts ;  it  wa^  decreed  this  was  aa 

Bftate 


Vet-fimpU  hy  Devife.  Part  III. 

Eftate  m  Fee,  aiid  no  implied  Truft  in  the  Deti^ec  for  the 
Heir  at  Law  to  have  the  Surplus  after  the  Debts  paid,     i 
Chan.  Rep.  a62.     Newton  vcrfus  Cromfton. 
Carter  vcrfvis  J7*r*fr,      So  where  the  Teftator  had  both  Freehold  and  Copyhold 
Shore  348.  Lands,  and  devifed  all  his  Eftate  to  his  Wife  and  Children, 

4  Mod.  89.  S.  c  equally  to  be  divided  ;  it  was  held,  that  the  Word  c  EJlate 
^h^^mi^i^'^h  ''^^itd  ^^^  ^"  *  ^^S^^  Sigriificatiori  comprehend  Ijie  Int^ejl  he  had 
*/f/iiio/' iirfl/  hi  Ds^  ^^  thofe  Lands,  and  by  Confequencc  pafs  ap  Eftate  in  Fee. 

Jrriffi^  tf  theFlfe-frnffit.  ■ 
I  Mk.  %^6.    Countefi  of  Sridg-zudtcr  vcrfus  Doke  of  JBf/f  fv* 

Thomas  Carter  made  his  Will  as  follows :  "  As  to  my 
**  temporal  Eftate,  I  bequeath  to  my  Nephew  Tanner  (his 
"  Heir  at  Law)  50  /."  Then  he  gives  fevcral  Legacies :) 
"  And  all  the  Reft  and  Refidue  of  my  Eftate,  Goods  apd 
*'  Chattels,  whatfoevfer,  I  giye;3ind  bequeath  to  my  beloved 
"  \yifc  Mary  Carter,  whom  r*fnake  lull  and  fole  Execu- 
"  Ifix."  In  Chancery,  decreed,  that  an  Eftate  in  Fce-fipiple 
paflid  to  the  Wife  by  the  Words' of  the  Will.  Tanntr 
againft  Morfe,  Trin,  1734.     Farre/ler's  Ref.  284. 

By  the  Word  Iphcritancc, 

H^ellvtT.jcJUoMj^'T^^^  Teftator  devifed  an  Annuity  to  jT.  <?•  '«  Fec: 
I  s^k.  a39.  Jl.     Item,  I  devife  my  Manor  of  ^.  to  T.  S.  and  his  Heirs : 

8ee  i^Uen  »9.S.P.4imI  lUrH^  1  devife  fl//  my  Lands ,  Tenements  and  Hereditaments  to 

^Ato's  Cafe.  *^^  ^^^^  ^-  ^'  ^"^  ^^^  ^^^  f^y  f*^^  ^^**  ^^*^^  =  ^'^'^^  ^  8^^^ 

all  my  Goods  and  Chattels,  and  tvhatfoevfr  elfe  I  have  not 

difpofedy  to  the  faid  7*.  S.  he  paying  my  Debts  and  Legncies  : 
Adjudged  that  T.  S.  had  a  Fee-litnple  by  the  laft  Words, 
(vij^,  whatfocijer  elfe  I  have  not  difpofed,)  fqr  they  could  have 
no  Effeft  on  the  perfonal  Eftate,.  beoiufe  all  that  was  de- 
vifed before  }  therefoi*e  they  mutl  extepd  to  the  Inheritance, 
becaufe  that  was  not  difpofed  before,  and  the  rather  becaufc 
of  the  Words  which  follow,  (visr.)  he  paying  my  Debts. 
a  Saiifid.  Mi  ^  Devife  of  his  ^  Jnheritnnces  to  T.  S.  after  the  Death  of 

Purefiy'y.Ibgeru  his  Mother  J  and  if  he  die  viHthin  Age,  then  to  the  rijht 
•»  A'DroiJc  cftif  Bfife  ffgirs of  the  Tejlator;  it  was  htW,  this  Was  an  £fiate  in  Fee^ 

'iZwt  zTiLrs,  c^  f^^  i*'^^  ^^^  intended  only  an  Eftate  for  Life  to  T.  S.  it 
that  be  jball  have  my  would  havc  been  in  vain  to  have  limited  it  t^  his  own  right 
Inheritance,  'f  it  is  Heirs,  becaufe  the  Law  would  have  done  it  without  fuch  a 

thitpaffn  a  Fee,     Hob.  i'lHlltatlOn. 
.  y.    Sm  t0ntl4Kk  verfiu 
HarJiMg,  S.  P«    Moor  l;2.    GoJb*  207.  S.  C.    Hob.  %,  '    - 

[154]      By  the.  Words  difpqfe,  give  or  fell,  at  bis   WUl  and 

Fle^lfuie.     . 

1 1-;^"- >56.  jeuuur  T^EVISE  to.  E.  G.  for  Life,  R^tnainder  to  JR.  ^-  » 
verfw  Har^j.  j^  ^^^jj^  ^^^  j^  j^^  ^j^  Without  Iffu^  of  his  Body,  liTing 

£.  G.  then  the  Lands  to  remain  to  her,  to  difpofe  at  her  TUa- 
Jure :  i^djudged  (he  had  a  Fee-fiinplc. 

Dcvifc 


f 


Part  lit  fu-jimpk  ^  jD^ijJ* 

DevKc  to  hb  Wife  for  Life,  then  to  his  Soft  }  und  if  ht 
fail,  then  all  his  Pait  to  the  Difcretfon  of  his  Father ;  Ad-* 
judged,  that  the  Father  had  a  Fee-fiitiple ;  and  fo  it  had 
been  if  the  Devife  was  to  be  at  bis  difjiofal.  i  Lpon.  156, 
Whifkcn  vcrfus  CUytonj 

So  a  Devife  of  Lands  to  his  Wife  to  difpofc  and  emplDy  Moor  5t-  See  pofte* 
them  upon  her  felf  anid  Sons  at  her  Will  and  Pfcafure  :  Ad-  ^"^  ^«'^«  Sah^fiail, 
judged  a  Fec-fimplc  in  the  Wife. 

If  it  had  beep  to  difpqfe  at  her  Will  and  PUafure^  and  to  Daniel   vcrfus    l^o'* 
pye  it  to  which  of  her  Sqns  (lie  fUafethy  probably  this  might  ^*^ch  9,  39.  134. 
have  been  an  Eftajxs  for  Life  in  the  Wife,  with  a  PoMncr  tp  ^'  J^**^^  *37' 
difpofe  the  Reverfion  j  but  the  better  Opinion  was,  that.fhe  .  - 

had  a  Fee-fimple  with  a  reftri6livc  Power  to  alien  to  orie  of 
her  Children,  and  no  Body  elfe. 

A  Devife  of  feveral  Lands  to  his  Three  Sons,  Johny  jS^-  JBnVw  verAw  Cawf^ 
fhcrty  2LndRogir,  fevcrally,  and  if  they  live  , to  the  Age  qf  ^  J;^^^;  ^'"^ 
Twenty-one,  and  have  Ijfue  cf  their  Boiics^  then  to  them 
and  thcii*  Heirs,  to  give  and  Jell  at  their  Will  and  Pleafure  : 
Adjudged  a  Fec-fimplc  in  them  when  tbey  come  of  Age  and 
have  llfue ;    it  i^  true  thefe  Words,  Iffue   of  iheiv  Bodies^ 
preate  an  Eftate-uil  by  Implication,  but  the  Teftator  in  this 
CaXe  could  never  intend  fuch  an  Eftate,  becgufc  he  gave  hia- 
jBons  Power  to  fell  and  give  at  their  Fleafure^  which  Tenant 
in  Tail  cannot  do. 

The  Father  dcvifed  his  Lamds  to  his  Son  George  and  his  Hall  vcrfus  Deeri^. 
ffeirs  I  and  if  he  die  before  Twepty-one,  and  without  He^rs  P*rdrc8 148. 
of  ^s  Badyy  remainder  ovet:  Adjudged,  that  by  the  firft 
Claufe  George  had  an  Eflate  in  Fee,  the  Peyife  being  to  him 
and  lus  Heirs  ;  and  the  fubfcquent  Words,  (vi^^k)  If  he  die 
before  Twenty- one,  and  uithfmt  Heirs  of  his  Bpdy,  qualify 
the  Efiate,  (vis:.J  that  the  Feerfipiple  fliall  not  determine, 
pnkfs  he  die  before  Twenty-one,  and  without  Iffue,  and 
are  not  Words  of  Limitation.  .      , 

Devife  to  the  Wife  for  Life^  with  ^  Power  given  to  her  to  jjgf  ytrfxm  MtuffiaH, 
diffofe  it,  &c.  to  fuch  of  her  Children  as  fhe  H^all  think  fit,  i  Mod.  189.^  2  Lev« 
and  accordingly  flic  did  diffofe  it  to  her  Son  Tldlif  and  his  w**%?'s  *p'  ^°*^*' 
•  Heirs  :  Adjudged,  that  by  the  Word  Diffofe,  the  Teftator     ^'  '* 
intended  it  fliould  be  in  Fee ;  and  though  the  Wife  had  an 
cxprefs  Eftate  for  Life,  yet  (he  had  a  l^ower  to  difpofe  the 
Fee*iimp]e  and  Inheritance ;  bur  this  is  contrary  to  a  Cafe 
in  *  Leenardy  where  the  Devife  was  to  his  W^jejor  Life,  and  ♦  ^Leon.  y?. 
fhe  to  give  it  to  whofnjhe  will  aftei"  her  peceafe;  in  which  41*^00.41. 
Cafe  it  was  adjudged  a  F^^inple,  if  there  had  not  been  an 
exprels  Bfi^tefor  Life  d^vifcd  to  the  Wife  \  therefore  fhe  had 
it  only  fbr  Life,  with  a  Power  ^o  difpofe  the  Reverfion  in  r 

Fee  ^  aod  when  that  is  dqne,  then  the  Grantee  will  be  in  by 
Virtue  of  the  Will ;  but  in  the  principal  Cafe,  JuAice  Le- 
vinssy  who  reports  it^-tells  us,  the  Court  was  divided. 

William  Refgeri  mikes  "his  Will  in  thefe  Words :  /  do  cou^      [     165     } 
fiituieani  make  my  well  Moved  Wife  Aiixx  KoQtYB.  fole  and 
whole  Heirefs  and  Ejceattrije  of  all  my  Landsy  Tenements,  Goods 
and  Chattek  whatfvcver,*  real  and  tfrfonal,  tie  fttrrie  to  fell  and 

*  diffofe      : 


■ 


FeirfimpU  fy  Pevife\ 


Vtxi  m. 


iifpofe  of  asJheJJiall  think fil^  to  fay  my  Deht^  and  Legacies  of 
this  my  lajl  Pf^iUand  Tejiamenty  anjii  gives  the  JEIeir  at  Law  5/. 
C(ueftion,  wl^e^icr  there  be  not  a  rcfuhing  Tr.uft  to  the  Heir 
fit  Law  i  .being  faid  io  be  for  a  particular  purpafe.  De- 
creed no  rcfulting  Truft.  Rogers  y.  J^ogers^  Sekcf  Cafes  /« 
Cftancery,  /i.  8 1 .' 


Where  the  Dcvifee  takes  the  Lands  with  a  Charge^ 

fee-Jimple. 


tis  q 


9«2lk.  6^5*    Smith 
Ttmiaii.    ' 


Frepk  r.jjte.  T.  Joncs^  T   A  N  D  S  of  ^the  jTcatly  value  of  34 /•  were  leafed  f<y 
^}y    a  Lev.  5^49.  SIC       f  y  Life,  referymg  40  s.  -per  Annum  Rent  ;  and  the  Leffor 

having  by  Will  devifed  feveral  Legacies,  amounting  in  all  tp 
109  /.  to  be  pai<}  out  of  his  faid  Lands  by  T.  S.  to  whoni 
he  devifed  the  fame^  (but  did  not  fay  for  what  Eftate)  and 
to  be  paid  by  him'  witHiij  a  Vear  after  the  Deceafp  of  the 
Teftatdr ;  it  was  infifted  thai  T.  S,  h^d  only  an  Eftatc  Jor 
Life,  bccaufc  the  Charge  of  paying  the  Legacies  was  not  on 
tis  PerfoHy  but  on  the  Lands  ;  but  adjudged  he  had  a  Fec- 
fimple  ;  for  he  might  have  ^  Lofs  by  fuch  Payment,  becaufe 
the  Profits  of  the  Lands  would  not  amount  to  100  A  withiij 
ithc  Time  the  Legacies  were  appointed  to  be  paid. 
.  *  So  where  the  Devife  was  bi  fevcral  Legacies,  and  amongR 
the  Tcfifoii'r  Qoats  fo  four  foqr  Soys  of  the  Pari  pi  of  C  ffn- 
ever,  and  all  his  Lands  (wnich  were  of  the  Value  of  1000/.) 
to  his  Wife  Margaret  and  her  Afjigris,  fi^c.fhe  married  agait>, 
and  then  flic  and  her  Hulband  joined  in  a  Fine,  and  declared 
the  Ufes  to  themfelves  and  to  the  Survivor  for  Life,  Remaifi- 
der  to  the  liufband  and  his  Heirs  :  Adjudged  that  Margaret 
had  a  Fce-fimple  by  his  Will,  becaufe  flie  took  the  Lands 
with  a  Charge  for  ever,  (viz.)  io  find  four  Coats  for  four 
foor  Boys.  *    ^        ' 

Laftly,  by  a  Devife  of  the  whole  Remainder  a  Fce-fimple 
pafletb,  as  where  the  Dievife  was  ^o  his  Sifter  for  Life,  and 
after  her  Deceafe  the  whole  Remainder  of  his  Lands  to  his 
Brother,  if  he  furvived  her:  Adjudged,  that  thcfe  Words 
cannot  extend  to  the  G(iiantity  of  the  Land,  but  to  the 
Quantity  of  Eftatc  in  the  Land,  for  the  whole  Land  was 
given  to  the  Sifter  for  Life,  fo  there  could  be  no  Remain- 
der of  that :  therefore  it  muft  be  the  Remainder  of  the 
Eflate    in  the  Land,    and  by  Confequence  a  Pee-un^ple 

pafled. 

Thomas  Beckwith  made  his  Will  as  follows  :  As  touching 
my  worldly  Eftate  I  difpofe  of  the  fame  in  Manner  follow- 
'ing  ;  Imfrimis,  I  give  my  Eftate,  which  I  purchafcd  oi  yohn 
Adamfon,  to  difcharge  all  my  Debts ;  Item,  I  give  to'  my 
Sifter  Mary  all  my  Eftate  at  Ilelmehoufe,  &c.  paying  and 
difcharging  all  Lcgjicies  charged  by  my  father's  Will ;  Item^ 
1  give  to  my  Ikfother  all  my  Eftate  at  Nortkwithy  &r*  for  her 
natural  Irife,  and  to  my  Nephew  Thomas  Dodlon  «//«•  Afr 
1)eath,  if  he  will  change  his  Name  to  Beckuith  ;  if  he  doe's 
not,  I  give  him  only  20  /.  to  be  paid  hin^  for  Jiis  Life  out 
"  ^'  of 


l^rtOH  verfus  taJJ, 
1  Latw.  761. 


Part  IH.     Fdr-tdilhy  Deroifi  hy  the  Words  Heirs,  &b. 

of  Northwith,  ^c.  which  I  give  her.  on  my  Nephcv7!s  rcfu*  " 

img  to  change  his  Naihey  to  her  and  her  Heirs  for  ever-     In 

Chancery  the  C^acftion  was,  "VVhetrhcr  Thomas  Dodfon  tooii       £      jgg     T 

an  Eftate  in  Fee-fimple  by  his  Will,  or  an  Eftate  for  Life 

only  ?  lieUl  that  he  took  an  Eflate  in  Fce-fimpl'e.     Ihbetjoh 

yi.  Bnkwithi  Mich.   1735.     Forrt/ler's  Ref.  fo:  i^T^  . 

Pse^iail  by  Devife  by  tM  Words  Hews,  &c;  .         ' 

ESTATES-TAIL  are  ehher  general  or  fpeeial ;  an  Eftate 
tail  general  is  wh^re  Lands  are  devifed  to  a  Man  and 
tiie  Ho'w^  of  his  Body,  without  menttoning  ^ales,  or  ofi 
what  JVcman  to  be  begotten  ;  therefore  if  he  hath  fevcta-I 
Wites  one  after  another,  and  hath  Iffue  by  aU  of  thetn-, 
there  is  a  poffibility  that  they  ftiay  fucfceffitely  inherit. 

An  Eftate-tail  J  fecial  is  where  Lands*  are"  devifed  to  Huf- 
tand  and  Wife,  and  to  the  Heirs  of  their  Ixvo  Bodies  to  be 
htgfjtten  ',  ahd  in  fuch  Cafe  none  c^n  inherit* but  the  Iffue  be^ 
twccn  them,  and  therefore  it  is  called  an  Eftate-tail  fpecial> 
and  thefe  £ftates-tail  whi^h  are  created  by  Wills,  are  al* 
vays  mifYC  favourcdy  fhan  thbfe  which  are  created  by  Deeds  ; 
anit  therefore  a  Dexife  to  one  and  his  Heirs,  to  one  and  h?s 
IJfue,  or  to  the  Heirs  of  his  Body,  in«ke  aft  E^ate-tail  in 
Wilis,  which  will  not  make  fuch  an  Eftate  in  Deeds,  as  may 
be  feen  m  the  Cafe  foUo^ing. 

ff.  Devife  to  an  Infant  in  the  Mother's  Womb,  and  to  hh-^^'"'^^  verfus  fTjast, 
Heirs  lawjully  to  he  begotten,  and  fome  other  Paft  of  his  Lands  ^^^  ^^^' 
to  his  Daughter,  and  to  the  Fruit  of  her  Body  ^  awd  if  fh6 
died  without  any  F^s-uit  of  her  Body,  Remainder  to  the  Ift- 
fant  ill  the  Mother's  Womb,  and  that  one  fhould  he  Heir  to 
the  other  T  Adjudged  an  EUate  tail  in  the  after-born  Child^ 
ibr  the  Words  to  his  Heirs  la-tofidly  to  he'  begotten,  arid  that  one 
Jhall  he  Heir  to  the  other,  make  an  Eftate-tail  withotit  the 
Word  Body  being  added. 

So  a  Devife  to  a  M^n>  and  the  Heirs  Mides  of  his  Body,  Co.  litt.  %$,  a. 
vbo  bath  Ilfue  a  Daughter,  who  had   Iffue   a  Soii :  Ad- 
judged he  Ihall  inherit,  but  it  is  not  fo  by  Deed. 

The  Tcftator  having  three  Brothers  devifed  aif  Houfe  chapman's  Csife, 
amongji  them,  aftd  another  Uoufe  to  his  Brother  Thomas  ^*''  3^^" 
alone,  faying  to  Chrifofher,  ^L  6  s*  S  d.  to  find  him  a 
School  :  Provided  that  the  Houfes  be  not  fold,  but  to  go  to  the 
next  of  the  Nahe  and  Bhod  that  are  Males  :  Thomas  died 
urithoac  Iffoe,  the  next  Brother  had  Iffue  a  Son,  and  died  : 
Adjudged,  that  as  to  the  Houfe  dcvifed  to  v  homas,  \t  was  an 
Eftite-tail.tocach  of  the  Brothers,  as  to  the  other  Houfe, 
bccaufc  the  Provifo  that  the  Houfes  be  not  fold,  fhews  thit 
he  intended  an  Eflate^taiU  ^ 

•Devife  to  T.  and  to  the  Heiri  of  his  Body  ;  this  was  held  ^'^/•'J?'^'"  ^'^'i' 
to  be  an  Eftate-tail.  5^3.  s.  c. 

So  a  Devife  to  his  Wife  for  Life,  Remainder  to  Thomas  fyifitnan  verAu  Mfe^ 
in  Tail,  Remainder  to  the  right  Heirs  of  Thomas  ;  alfo  I  i  And.  160.  Owen 
give  to  him  my  Land9  in  Spring feild,  and  Mwh  Baddow,  H^^  s.  c*  i  Leoa.  5^ 

(but 
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(b\it  did  not  fay  for  what  Eftate)  and  my  Lands  in  Owfey, 

to  hold  all  thelufi  drvifid  Premijfes  to  him  in  Tail :  Adjudged 

that  he  had  an  Eftate-rail  in  all  the  Lands,  as  well  as  Owjey, 

H^/(tii»g  verfus  M^«»     Devife  to  T,  8.  for  ever,  and  after  his  Deceafe,  to  his 

I  Bulft,  ai^  fj^ir  ^ah  :    Adjud^d  an.  Eftatc-taii,  for  the  Word  Fcir 

(though  in  the  finctilar  Number)  i$  nomcn  CoUe6iiunm^ 

[      167     1  DcVife  to  his   w  ife  for  Life,  Remainder  to  Clement  Fren- 

Frenfiatf^tCifciAnd^Jhamy  apd  the  ffeirs  Mfiks  of  his  Body  ;  and  if  he  die  with^ 

a.    Dyer   171.  S.  C  qq^  l{[uCy  (but  did  not  fay  Males)  then  to  his  Coufin  T.  S\ 

Moori3.s^c.  ^^^  ^^.^  j^g.^^  Malq?;  Clement  had  Iffue  a  Daughter  and 

<iied  ;  Adjudged  thi^  w|i8  an  Eftatc-tail  fpccial  by  the  Devifc, 

to  hiyn  and  the  Hdrs  Males  of  his  Body^  an.d  not  an  Eftatc- 

'       tail  by  the  Words,  if  h?  dije  without  IJffufi  ;  for  thcfc  Words 

do  not  alter  the  Eftate-tail  precedent,  becaufe  thefc  Words 

by  which  *tis  created  £hew  t^c  Intention  of  the  Teftator,  that 

it  fhould  go  to  the  MaifSy  and  by  Confequence  the  Daughter 

can  have  no  Titje. 

Atifju  verfus    Atii'fif,     The  TeftatQr  devifed  Lands  to  T.  S*  and  the  Heirs  of  his 

103!  sfc  "^^   ^""'Body,^  and  after  his  Deceafe  to  ».  S:  the  eldeft  Son  of  the 

faid  T.  S.  ai>d  the  Heirs  of  his  Body,  Rcmaindec  over: 

Adjudged  an  EAate^tail,  becaufe  byi  the  firft  Claufe  of  the 

\ViU  an  exprffs  pfta^te-tail  is  devifed  xo  bira^  and  there  is 

Nothing  afterw^^di^  to  %het  that  Efiate. 

tfU^,  verfuj  Herrini^     The  Fathfp  deviiTpd  an  Houfe  to  his  Son  Francis  after  the 

Tcrl; Jfs.^s.  a         Death  of  his  Wife;  and  that  if  hh ^Daughter  furviTcd  hk 

Moor  ass.  8.  c*         Wife,  and  h^r  Brother  Francis  and  his  Heirs,  then  the  to  en- 

3  Bulft.  19^.6.  c«       joy  the  Hour^  fox  Life,  Ren^aiader  over ;  Francis  died  withr 

Crl'^canTi.l^^'  ^'  <»^^  ^^"^'  ^»^^  ^^«"  ^'^  Mother  died  ;^  Adjudged,  that  Framis 
Littl  Kcp.  346. 5.  p.    h^dm  pfta|e-t|iii»  b/ec^ufe  the  Word  Hetrs  here  mnft  be 

inte^drd  Heir^  of  kis  Bffdy,  and  the  lather,  becaufe  the  next 
Limitation  wa#.tp  ihe  Dfiu^hter,  ifrbo  wtis  his  Sifter  and  coir 
latfrd  He,ir i  ^^d 'tis  iqnpoj&ble  that  h^  (hould  die  without 

Hpirs  a^  lo^g: W  ft^ liv-cd.  : 

I  Roll.  Abr.  8^6.  So  where  the  Father  had  two  Sons,  and  devifed  his  Lands 

lo  the  youfigeft ;  arid  if  he  died  wiilmt  Hfirs,  then  to  his 
eldeft  Son  a#id  hie  H^trs;  Adj«d^d».  that  the  youngeft  had 
an  Eftate-tail,  becAufe  th«  Word  -  Heirs  ihall  be  taken  to  fcie 
tifirs  of  his  B^dy ;  for  oiherwife  the  S^emaijider  to  the  eldeft 
would  have  bee;i  void,  becawfe  the  youageft  cannot  die  withr 
4ntt  Heirsy  {fo  long  as  the  .eldeft  ie  liflring- 

George  Tyie  devifcd  La,nds,  ^r.  to  his  Wife  %ane  for  Lifc, 
R(e9iai»der  ^o  .hi$  S.on  Hfnry  for  Life,  SL^iBAinacr  to  his  Sou 
Ge^ge  a$d  )m  HcJia.for  «(rer ;  jwrfuf  heidicd  without  Hein, 
iben  ito  his  iwi>  DawghteDs  Citrine  fmd  fmc*  fo  C^ce^ 
held,  x}A9,t,Georifh%i0vlr  an  JEftatu-tjiiU  w^  not  a  Fo«^ 
.^iliple :  WJij^rc  *  J><vjfe  Jb  to  one  and  tjt  Htirs,  ftod  if  be 
dies  without  Heirs,  Remainder  ov^r  t<i  MOthior,  wko  i»  ^ 
W^  ^  t"^  PeviCwT^  H^ir  at  La.tv ;  !tbelRrft  Liinijatu>«  Cliall 

'  be  conftrued  an  Intail,  and  not  a  Fee :  But  where  th«  fo- 

co^LiAr»it^H>nlstiQa.$itxangeri]t  is  weircly  roid,  Andthc 
.Urft  LimiiaUott  is  n  Fee-fimple ;  for  An  the  Jatter  Cafe  tfcoc 

. .  '.  igit^l-Rtcaxt.aitptAringttuwd^edhc  Woinds  cwry  anyoriw 

Senic 
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Secfe  than  what  they  do  at  Law;  but  in  the  former  it  is 

impolTible  that  the  Devifee  ftiould  die  without  an  Heir,  ^ 

while  the  Remainder-man  or  hb  Iffue  continue ;  and  thei:e- 

fore  the  Word  Heirs  fliall  be  conftruecj   Heirs  of  his  Body^ 

fmce  he  could  not  but  know,  that  the  Devifee  could  not.die 

without  an  Heir  while  the  Remainder-man  or  any  of  hi* 

Iffue  continued.     Ty/^verfus  Willis^  Mich.  1733.  Forrejler's 

Rep*  fo-  I.  Cro.  ^ac.  415.  3  Mod.  123. 

So  a  Dcvife  to  John  h\$  eldeft  Son  and  his  Heirs,  tipon  ^•''«»  veriai  Inirmn, 
Condition  that  he  ftiould  grant  to  T.   S.  and  his  Hei«  an  *  ^'^4^7- 
Annuity  of  4  /.  and  if  yohn  died  without  Heirs  of  his  Body^ 
Remainder  to  T.  S.  this  is  an  Eftate-tail  to  Johriy  becaufe     • 
by  the  fubfequcnt  Claufe,  (viz.)  \{  John  die  without  Heirs 
of  his  Body,  it  'appears  what  Peirs  the  Teftator  intended ; 
but  if  his  Meaning  hsCd  not  been  explained  by  the  Word 
Body,  yet  John  would  have  an  Eftate  tail  by  the  Devife  to 
him  and   his   Meirs,  becaufe   the    Word  Heirs  fhall  be  in-       T      168     1 
fended  Heirs  of  his  Body  ;  for  the  Law  will  rather  prefumc 
that  he  may  die  without  iffue  than  without  Heirs. 

But  where  the  Devife  was  to  his  Wife  for  Life,  Remain-  ^/Jl^^^^^^^j"^^ 
dcr   to  his  Son  Thomas  and   his  Heirs,  and   for  Default  of  Rep^*^^cro.  Car.  57- 
Heirs  of  Thomas ^  Remainder  to  A/5  Daughter  and  her  Heirs ;  s.  c. 
it  was  held  by  three  Judges,  that  Thomas  had  not  an  Eftate- 
tail,  becaufe  fuch  an  Eftate  cannot  be  created  without  ex- 
prcfc  Words,  (viz.)  by  the  Words  Heirs  of  the  Body,  or  by 
Words  which  amount  to  it ;  as  a  Devife  to  T.  S.  and  his 
Heirs  ijfuing,  where  the   laft  Word  IJfuing  explainJs  what 
Hcire 'were  intended. 

Now  in  the  Cafe  laft  mentioned  it  was  held,  that  if  the 
Remainder  had  been  limited  to  a  Stranger,  and  not  to  the 
Daughter,  who  was  the  next  Heir,  it  had  been  a  Fee -fimplc 
in  Thomas  ;  and  then  the  Remainder  had  been  void,  becaufe 
one  Fee-fimple  Eftate  cannot  be  limited  after  another. 

Agreeable  to  the  Cafe  of  Wehh  and  Herring  before-  T»illj  verftii  C^/AV, 
mentioned,  there  is  a  later  Judgment,  which  was  thus ;  the  ^  ^^'  '^*' 
Father  having  three  Daughters,  Sujan,  Anne  and  Elizabeth, 
dcvlfed  his  Lands  to  his  Wife  till  his  Heir  came  of  Age, 
faying  to  his  Heir  10  /.  fer  Ann.  then  he  devifed  to  his  two 
youngeft  Daughters  yf;i;f^  and  Elizabeth  140/.  a-piese;  and 
that  if  Sufan  his  Heir  die  without  Heirs  before  Twenty-one, 
fo  that  the  Lands  fliould  come  to  Anne,  then  (\^t  to  pay  the 
140  /.  to  Elizaheth:  Adjudged,  that  Sufan  fhould  have  all  the 
Lands  exclufive  from  her  Sifters  by  the  Word  Heir ;  and  by 
the  laft  Claufe,  (viz.)  If  fhe  die  without  Heirs,  ftie  had  aji 
Eftate-tail,  becaufe  by  that  Word  Heirs  it  fliall  be  intended 
that  the  Teftator  meant  Heirs  of  her  Bedy,,  for  fhe  could  not 
die  without  Heirs,  fo  long  as  other  Sifters  were  living. 

So  where  the  Devife  was  to  JV.  T.  for  Life,  and  $0  his  f^rhr  verfai  Thachr, 
Heirs  ;  and  for  want  of  Heirs  of  him,  then  to  G.  T.  in  like  5  I^v.  70. 
Manner  ;  and  for  watit  of  Heirs  of  him^  then  to  William  Flint 
and  his  Heirs  for  ever ;  the  two  firft  Devifees  died  without 
Iffiie  :     Adjudged  they  had  an  Eftate-tail,    becaufe   thcfa 

Vol.  I.  C  c  Words 
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Words  for  want  of  Heirs  muft  be  intended  Hdrs  r^ their  Bo* 
iies^  efpccially  becaufc  IVilliam  Flint  was  next  Heir  at  Law 
to  them  ;  and  therefore  they  could  not  die  without  Heirs,  fo 
long  as  he  or  any  of  his  Heirs  were  living. 
Silaxton  vcrfus  Stone,  &0  a  Devife  to  his  eldeJ^  Son,  and  if  he  die  witliqut  He  rs 
3  Mod.  123.  Males ^  thca  to  his  next  Son  in  lilce  Manner  :  Adjudged  an 

Eftatc^-tail  in  the  eldeft  Son  ;  for  the  Teftator  muft  ii^tcnd 
Heirs  Mi  le  of  his  Bor!y,  becaufc  of  the  Devife  over  to  his 
fecond  Son ;  for  it  would  hrs'e  defcended  to  him  of  Courfc 
without  the  Devife,  if  his  eldeft  Brother  had  died  without 
Iftue.  ^       ^      ' 

LuxforJ  verfiis  Chfi,      Devifc  of  his  Lands  to.  his  Wife  for  Life,  if  {he  doth  not 
3  Lev.  125.  marry  ;  hutifjlie  marry ,  then  H.  his  eldeft  Son  ITiall  enter 

immediately,  and  hold  the  Lands  to  I. in  and  to  the  Heirs 
Male  of  his  Body^  Remainder  to  his  fecond  Son  in  like  Man- 
ner, Remainder  over  ;  the. Teftator  died,  and  his  Widow 
did  not  marry  again  ;  the  Q^ieftion  was,  whether  this  was 
an  Eftate-tail  in  the  eldeft  Son  ?  And  adjudged  that  it  was, 
and  that  the  Teftator  intended  fo,  by  limiting  feveral  Re- 
mainders over  ;  and  rather  that  his  Intention  fhould  fail, 
the  tV'ords  may  be  thus  tranfpofcd. 

Jf.  If  my  Wife   marry,  then    H,  my  eldefl   Son  fh all  enter ^ 
&c.  if  fhe  doth  not  ttiarry,  then  hefhall  fiave  my  Lands  to  him, 
and  the  Heirs  Male  of  his  Body\  Remainder  over. 
LoH  OfiL/jfcH^s  Cafe,       The  Father  having  three  Sons  and  a  Daughter,  and  one 
S  Salk.  556.  Brother,  devifcd  his  Lands  to  his  Sons  fucpeflively  in  Tail 

Male,  Remainder  to  his  own  right  Heirs  Male  for  ever  ;  all 

the   Sons  died  without  Iffue  ;  the  Qiieftibn  was,    if   the 

•  Daughter  as  Fle'r  ^en^ral,  or  the  Brother  as  Heir  MaUy  fhall 

take  by  tliis  Devife  :  Adjudged  that  the  Daughter  fhall  take, 

becaufe  no  collateral  Heir  Male  fhall  take  by  fuch  a   Limita- 

\  tion  by  way  of  Rt^maindcr  ;  but  by  a  Dcviff  to  Heirs  Maksi 

he  only  (liall  take  who  is  Heir  Male  ff  the  Body  of  thf  JV/- 
/fl/or,    becaufc   in   Wills   the  Law   will  fupply  the  Word 

[      169     j  The  Father  having  three  Sons,,  dcvifcd  his  Lands  to   T- 

Nttthf^hMm  \.  Jennings,  S.  his  fccond  Son,  and  his  Heirs  for  ever  ;  and  for  Jfantof 
1  Salk.  333.  fuch  HejrSy  then  to  his  own  riglit  Heirs,  and   died;  the  fe- 

cond Son  entered  and  died  without  Ift'ue,  in  the  Life-time  of 
his  elder  Brother  :  Adjudged  he  had  an  Eftate-tail,  aiid  that 
the  Words  for  Want  of  fuch  Heirs  import  no  more  thatt 
Want  of  fuch  Iffue^  becaufe  the  fecond  Son  could  never  die 
without  Hsirsy  fo  long  as  either  of  his  Brothers,  or  any 
Heirs  of  his  Father  are  living  ;  fo  that  the  eldeft  Son  in  this 
Cafe  takes  by  Dcfceht,  and  not  by  the  Will. 

Devife  to  T,  S.  and  his  Heirs,  and  if  he  die  without  Heirs^ 
Remainder  over;  decreed  to  be  an  Eftate-tail;  for  the 
Words  dyinff  without  Heirs  muft  be  intended  without  Heirs  of 
his  Body »  Chanc.  Rep.  214.  '  Edwards  vcrfus  J  lien. 
-  Devife  to  T.  S.  for  Life,  Remainder  to  his  Heirs  Males; 
this  is  an  Eftate-tail,  but  it  would  not  be  fo  if  there  had 

been  a  farther  Limitation,  (viz. J  to  his  Heirs  Males,  and 
•  -  the 
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tbe  Heirs  of  the  Body  of  fuch   Heirs   Males;  for  then  T. 
S.  would   ha\c  only  an  Eftate  for  Life,  becaufe  Words  of      - 
Limitation  being  added  to  the  Words  Heirs  Males,  fliall  be 
taken  only  zs  dej.g»Gtio  f erf ona*      I  f^etts,  215,  232. 

*  The  Word  Jffiie  amounts  to  the  fanae  Thing   as  the  *  &i«/verfu«  GfrrarJ, 
Words  Heirs  of  the  Body,  fo  as  to  create  an  Eftate-tail  by  Cro.  KHz.  5«S«  •  Mo- 
Devife ;  as  for  Inftance,  the  Father  devifed  his  Lands  to  his  *^*^'  ^* 
Son  and  his  Heirs  ;  and  if  he  died  without  IJfue,  Remainder 
over ;  he  had  lifue,  and  died  :  And  adjudged  that  he  had 
an  Ertate-tail,  becaufe  the   Word  IJfue  flicws  what  Heirs 
were  intended,  '{v  z.)  Heirs  of  his  Body. 

The  Hulband  dcvifed  an  Houfe  to  his  }Vife  for  Life,  and  Sndaft  catfc,  9  Rep. 
after  her  Deceafe  to  T.  S.  and  if  he  maiTy  and  have  IJfue  **7' 
Male,  then  he  to  have  it  ;  and  if  he  hath  no  IJfue  Male  law 
fuHy  hegotlen  of  his  Body,  th.en   to  Samuel  in   liite  Manner  ; 
and  if  any   of  his  Sons,  or  their  Heirs  Males,  IJfue  of  their 
Bodies y  go  about  to  alien  the  Houfe,  then  the  ne^t  Heir  fhall 
enjoy  it ;  T.  S,  fuffered  a  common  Recovery,  and  declared      ^ 
the  Ufes  to  himfdf  and  his  Heirs  ;  and  adjudged  good  ;  for 
he  had  an  Eftate-tail  by  thefe  Words,  rf  he  hath  no  JJfue 
Jlifiak ;  and  this  is  explained  bvthe  fubfcquent  Words,  (vtz.J 
if  ariy  of  his  Sons,  or  their  Heirs  Males,  IJfue  of  their  Bo- 
dies, go  about  to  alien,  £s'r.   which  they  couid  not  do,  if  they 
had  only  an  EAatc  for  Life. 

Devifc  to  HufhaHd  and  Wife  for  Life,  and'  after  thefr  f^dd^s  Cife,  6  Rip. 
Deceafe  to  thtir  Children,  they  having  two  then  livin^^  ;  this  ]^^  ^^^'  ^S-^'  f^ 
M'as  adjudged  an  Bftate  fr.r  Life,  becaufe  they  had  Children  \}je  i^ame  »f  Eichardj^n 
living  at  the  Time  of  the  Devife  ;  but  if  there  had  been  none  v.  Yardly, 
then  living,  it  had  been  an  tftate-tail,  becaufe  it  vi'as  certain 
that  the  TeAator  intended  the  Children  Ihould  take  not  ^s 
immediate  Devifees,  becaufe  they  were  not  then  bori\,  and 
not  by  Way  of  Remainder,  becaufe  the  Devife  was  to  them 
immediately  ;  fo  that  the  Word  Children,  if  there  had  been 
none  at  that  Time,  is  a  Word  of  Limitation  ;    and  'tis  the       r      170     1 
fame  as  if  he  had  fa  id  to  the  Ijfiie  of  their  Bodies,  for  every 
Child  or  Iffuc  muft  be  intended  Ijffue  of  the  Body, 

The  Teftator  having  two  Sons  and  a  Daughter,  devifed  Ricktmm  vep.  Gardner^ 
his  Lands  to  his  W^ife  for  ten  Years,  Remainder  to  his  ycunv-  ^>'^'  ***' 
efl  Son  and  hfs  Heirs  ;  and  if  eilher  of  his   Sons  died  wilhcut 
IJfue  of  his  Body,  then  to  his  Daughter  and  her  Heirs  ;  the 
youngcft  Son  died  without  Iffuc  in  the  Life-time  of  his  Fa- 
ther :   Adjudged  that  the  Eldeft  had  an  V  ftate-tail. 

The  Teflator  made  his  Will  in  thefe  Words,  (viz,)   If  it  c»Jei^%  Cafe,  Owen  %^ 
Jhall  -pleafe  God  to  take  my  Son  Richard  hejore  he  Jliali  have 
IJfue  of  his  Body,  fo  that  my  Lands  defcend  to  his  Brotlier, 
then,  i^c>  Adjudged  this  was   an  Eftate-tail  in  Richard  by 
Implioation. 

So  where  the  Father  had  three  Sons,  and  being  fcifed  of  Spark  verfiw  ^^rnelh 
Gavelkind-Lands,  devifed  Pirt  thereof  to  one  of  them.  Part  *[°^;  ^^-    ^^^'  ^^ 
to  another,  and  the  Relidue  to  his  third  Son;  and. that  if 
any  of  them  died  without  Iffuc ^  the  Survrvor  (hall  be  Heir: 
Adjudged  an  £iiate-tail« 
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L<^ct  vcrfus  ^BdJcrJ,      Dcvifc  tQ  his  Son  Thomas  and  the  Heirs  Males  of  h^s^Bc- 

&*^7^w  Rcp^S^y  ^^^  ^"^^  hundred   Years;  provided  if  beoranj^  of  ki$ 
s.  c.  IJfus  Male  alien  the  Premiffes,  then  to  T*  5.  and  his  Heirs  : 

Adjudged  an  Efiate-tail,  and  the  Devife  for  five  hundred 
Years  is  void,  becaufe  the  Tcftator  intended  it  to  be  an  In- 
heritance, for  by  the  Provifo  he  took  Care  to  advance  the 
IJJue  cf  Thomas  ;  now  if  this'  fhould  be  a  T«rm  for  Years, 
then  by  the  Defcent  of  the  Inheritance  on  Thcnuu^  it 
would  be  merged,  and  his  IJfue  would  take  nothing,  be- 
caufe he  might  alien  the  Eft  ate  from  them. 
^Kon! Ab^V y^Cilcd  ^^/^^^  *^.  bJs.W'fe  for  Life,  and  afterwards  to  her  Son  ; 
/«  iMt  Rep.  57!  ^^^  ^f  ^^  ^'^  without  IJfuc  having  no  Son,  Remainder  over  : 

Adjudged,  that  the  Son  had  an  Eftate-tail  Male. 
jikufiu  verfus  Smart,       Devife  to  two  for  their  Lives,  Remainder  to,  their  two 
1  RolU  Abr.  856.         gQjj3  equally  to  be  divided,  ani  their  Heirs^  and  each  to  be 

Heir  to  the  other ;  and  if  they  both  die  without  IJfue^  Re^ 

mainder  over;  this  was  held  to  be  an  Eflate-tail  by  reafon 

*  T.  Jones  i*f4»  of  the  Devife    over,  upon  their  dying  without  IJfue ;    but  * 

Anno  33  Car.  2.  this  Cafe  was  deni^  to  be  Law  ;  and  yet 
'tis  hardly  to  be  diftinguilhed  from  the  following  Cafe. 
^^  "^^  f 'rou!    ^  ^^^  Father  devifed  his  Lands  to  his  three  Daughten, 
^ui^l%fi. s.  a*     equally  to  be  divided  ;  and  if  any  of  them  die  before  the 

other,  then  the  other  to  be  her  Heirs^  equally  to  be  divided ; 
and  if  they  all  die  without  IJfue  Remainder  over^  &c*  This  was 
adjudged  an  Eftate-tail,  bl^caufe  by  thcfc  Words,  dying  with* 
outljue,  the  Tcftator  explained  what  he  intended  by  the 
Word  Heirs  in  the  Beginning  of  the  Will,  (viz.)  it  iftuft  be 
the  Iffue  of  their  Bodies. 

S.7?  ^^^^^^  ""^  ^'^  ^^'^^'*'  ^^  *^is  t'"^^  Son  Gerard  and  his  Heirs  ; 

provided  he  nay  to  EUzahdh  100  /.  within  fix  Months  after 
the  Death  ot  the  Teftator,  and  after  he  fhall  be  of  Age, 
and  for  default  thereof,  to  Elizabeth  attd  her  Heirs  i  and  if 
Gerard  die  without  Iffue,  the  100  /.  being  paid,  then  the  Re- 
mainder of  the  Eitate  to  be  divided  amongft  bis  Sons  and 
Paughters  :  Gerard  died  before  he  was  of  Age,  leaving  Iffue 
Francis,  who  died  before  Gerard  could  have  been  of  Age  if 
he  had  lived,  and  the  100/.  was  not  paid:  Adjudged  this 
was  an  Eftate-tail  in  Gerard,  and  not  in  Fee,  by  the  Word 
Heirs  in  the  Beginning  of  the  Will ;  and  he  dying  without 
Iffue,  the  Remainder  immediately  vcfted  in  the  reft  of  t!  c 
Sons  and  Daughters  of  the  Teftator,  and  not  in  the  Heii  of 
-  Gerard* 
L      ^7^      J  An  Eftate  was  devifed  to  Bernard  exfrefsly  for  Lilt,  and 

i  %Z"ul  aS's  after  his  Deceafe,  to  tl^e  IJfue  of  his  Body  by  a  fccond  Wife, 

(behaving  a  Wife  then  living;)   It  was  held,  that  if  an 

Eftate  had  not  been  devifed  to  Bernard  exprtfsly  far  Liffy 

thefe  Words  to  the  IJfue  of  his  Body  would  have  made  an 

Eftate-tail ;  but  now  Bertiard  took  only  an  Eftate  for  Life, 

with  a  contingent  Remainder  to  his  Iffue  by  a  fecond  Wife  ; 

and  of  that  Opinion  was  the  Lord  Chief  Jufiice  Ftf/r,  and 

the  uhole  Court  ;  but  he  afterwards  upon  great  Confder- 

2t:on  ulrcrcd  his  Opinion,  and  held  it  to  be  an  Eftate-tail ; 

and 
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Part  in.     Fee-tdl  by  Dexf/fe  by  the  Word  Iflue. 

and  thereupon  a  Writ  of  Error  was  brought  in  the  Exche- 
qucf-Chambcr,  and  there  it  was  held  to  be  an  Eftate-tail. 

But  there  is  a  Cafe  where  the  Words  Dying  without  IJfue  Hanchett  vet.  TtthctH, 
will  not  make  an  £ftate>tail  by  Implication  ,  as  where  the  S  Mod.  it4- 
Teftator  having  two  Sons,  devifcd  his  Lands  to  liis  Son 
(not  faying  how  long)  and  after  his  Deceafe,  then  to  his 
Daughters  fhare  and  fhare  alike,  and  if  aH  his  Sons  and 
Daughters  die  without  IJfuiy  then  to  Anne  Warren  and  her 
Heirs;  the  Son  died  without  Tffue  :  Adjudged,  this  was  not 
an  £flate-tai1  in  the  Daughters  by  Imptlication,  but  that 
they  were  Tenants  in  Common  of  the  Inheritance,  and  that 
It  differed  from  the  Cafe  of  Gilbert  and  Witiyy  becaufe  there 
tfa^  Devife  was  to  each  of  the  Sons  by  diftin£l  and  feveral 
Limitations  ;  but  in  the  principal  Cafe  nothing  is  exprefsly 
devifed  to  the  fecond  Son  of  the  Teftator ;  fo  that  thcfe  ' 
Words,  If  all  his  Sons  and  Daughters  die  without  Iffiuy  are 
no  more  than  a  Devife  to  his  Ifiue,  which  extends  to  them 
all,  and  gives  only  an  Ei^ate  for  Life. 

But  there  feems  to  be  fome  Difference  where  the  Teftator 
limits  hit  Eftate  upon  a  Dying  without  Iffue  generally^  and 
upon  a  Dying  without  Ilfue  in  the  Life-tune  of  another ^  for 
lA  the  laft  Ca{e  it  is  no  Eftate- tail. 

Therefore  where  the  Father  devjfcd  his  Lands  to  bis  Son  I>y«r3$4- 
and  his  Heirs  :  Provifo,  if  he  die  without  Iffue^  living  his 
Sxecutorsj  then  the  Lands  fhould  be  fold  by  them,  and  af- 
terwards the  Executors  died  firft ;  this  was  adjudged  no 
Eftate-tail. 

So  a  Devife  to  T.  5.  and  his  Heirs,  and  if  he  die  with-  Chadd9ck  ver.  Onrfcji^ 
cut  Ijfuey  living  E.  G.  then  to  remain  to  another*  this  makes  ^  ^'®'  ^^' 
a  Fee-fimple  conditional  immediately,  by  the  Devife  to  T.  S. 
and  his  Heirs  ;  and  the  Words,  If  he  die  without  IJfucy  cre- 
ate an  £ftate*tail  not  immediately,  but  to  arife  upon  a  Con- 
tingency which  may  happen. 

The  Teftator  devifed  his  Lands  to  T.  5.  and  the  Heirs  of  Company  »/  Prtvtertn 

his  Brother ;  but  if  he  ftiould  go  about  to  alien,  then  his  fflffZ'Tvft^l^i^^ 
Eftate  fhould  ceafe,  and  frcrm  and  after  the  Determination  "''*  ^  *  ^ 
thereof,  then  he  devifed  hisfaid  Lands  to  Chrifl's  Hoffiul : 
The  Queftion  was,  whether  this  Limitation  to  the  Hofpital 
was  good :  It  was  admitted,  that  the  reflraining  a  Tenant 
in  Tail  to  alien,  was  void,  becaufe  it  intended  to  make  a 
Perpetuity  ;  and  it  was  decreed,  that  the  Limitation  over  to 
a  Charity  tended  te  the  fame  Purpofe,  thinking  that  the  Law 
would  DC  fo  careful  to  preferve  a  Charity,  that  it  would  al- 
low fuch  a  Limitation  ;  but  this  being  a  late  Invention  to 
create  a  Perpetuity,  therefore  it  wa$  decreed  that  this  Limi- 
tation wa$  void. 
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[     1^2    ]  Implication  by  Devi/e. 

Hsrun  vtr£x&  Barton,  '  \  T  7  I  L  L  S  muft  ncvcr  be  conftnied   by  Implication  to 
3  Cro.  7v  VV    difinherit  an  Heir,  unlcfs  the  ImpHiafitm  is  ahfolutely 

necfjfary  \  as  a  Dfvife  of  his  Goods  to  his  Wife,  and  after 
her  Dcceafc^  \\\%  Son  fhall  have  them  -and  the  IIuuje\  this  is 
an  Eftate  to  her  for  Life  in  the  Houfe, 'hcc2iutc  no  other  Per^ 
fon  could  take -it  in  that  time  ;  but  if  the  Houfe  had  been 
^  -     ,7         e  I  ;/     dcvifed  to  a  Stranger,  and  not  to  the  Son  after  the  Death  of 

^  Smart  ie  vcr.  Schllar,  ,-.^         i       it   •  t  iii  •     j       •  i         t -r 

T.  Jones  9S.  ^"^  Wite,  the  Heir  at  Law  would  have  it  during  her  Lite| 

*2  Le^.  S07.  S.  C         becaufe  fhe  could  not  take  it  ty  any  ^  Meceffary  Implication. 
KighmaH'%  Cafe,   Cro.      So  in  all  Cafes  oifoffible  ImflicaiionSy  (i.  c.)  where  it  may 
M^^*  '^'    g  g  be  intended,  that  the  Teftator  devifed  his  Lands  to  T.  o'. 

GoJb.  r6?s.  c.  *"^  ^^  ^^V  *^  rcafonably  be  intended,  that  he  devifed  them 

«  Leon.  236.  s.  c,        to  £.  G,  there  the  Intention  ought  not  to  be  conflrued  to 
3  Lean.  ISO-  s.  c.        difinherit  the  Heir ;  as  where  the  Teftator  devifed  Part  of 

his  Lands  to  his  Wife  for  Life,  and  that  the  fame  and  all  ths 
reft  of  his  Lands  fhould  remain  to  his  youngcft  Son  after  the 
JDeatk  of  ike  JVife ;  The  C(ueftion  was,  whether  by  thef© 
Wordsy  all  the  refl  of  his  Landsy  which  were  to  come  to  the 
Son  after  her  Deathy  fhe  fhould  have  the  Whole  by  Implies* 
tion,  or  whether  the  Heir  at  Law  fhould  have  them  during 
her  Life,  becaufe  fotne  Lands  were  cxprefsly  devifed  to  her 
before,  which  fhcws  the  Teftator  intended  her  no  more : 
.  Sprjeant  Moor  tells  us>  that  the  Heir  fhall  have  them  during 
the  Life  of  the  Wife  ;  but  Juftice  Croke  fays  the  Wife  had 
the  Whole. 
1  Vent,  zzs-  Devife  of  Lands  to  T.  5.  after  ike  Death  of  his   JVife  in 

f  uch  Cafe,  If  r.  S.  was  not  Heir  at  Law  to  the  Teflaior^  it  is 
no  Devife  to  the  Wife  by  Implication,  becaufe*  it  may  be  as 
reafonably  intended,  that  the  Heir  at  Law  fhould  have  the 
Lands  as  the  Wife,  and  therefore  the  Intention  of  the  Tef" 
tator  muft  not  be  conftrued  to  difinherit  him. 
jTsmrtn  v.  B:rnjrdine,  So  likewifc  wlicrc  Eftates-tail  arc  made  by  Implication, 
Moor  iz>  j^  mn^  be  a  neceffary  and  not  a  poflible  Implication,  as  whevc 

the  Teftator  had  Three  Sons,  the  eldcfi  whereof  died  leav- 
ing his  Wife  with  Child,  a^d  the  Teftator  devifed  to  the 
Child  in  his  Mother's  Womb,  an  Annuity  for  Twenty 
Years  ;  and  if  Richard  (who  w^as  his  eldeft  Son)  die  before 
he  hath  IJfuc  of  his  Body^  Remainder  over  :  Adjudged,  by 
.  thefe  Words  Richard  had  an  Eftate-tail  by  Imfliccaiion. 

The  Father  devifed  Part  of  his  Lands  to  his  eldeft  Son 
in  Tail,  and  the  other  Part  to  his  youngeft  Son  in  like 
Manner-:  and  if  any  of  his  Sons  died  without  Iffue^  then  the 
Whole  fliould  remain  to  T.  S.  in  Fee  ;  the  youngeft  Son 
died  without  Iffue  :  Adjudged  that  thefe  were  crofs  Remain- 
ders in  two  Sons,  and  that  the  eldeft  fliall  have  the  Whole 
by  Implication,  becaufe  there  was  no  neceflary  Implication, 
that  T.  5.  fhould  have  the  dead  Man's  Part*  4  Leon.  14. 
(ur,iner  \^xiyiJiZh<U:n,  The  Tcftator  devifed  the  Rents  and  Prdfits  of  his  Lands 
Van-h,  259.  to  raifc  Portions  for  his  Daughters,  and  afterwards  to  be  for 

liis 


Part  in.  Imbrication  by  Devife. 

his  Son  George,  and  if  he  and  his'  Sifters  die  without  IJfue  of 
their  Bodies ,  then  all  his  Freehold  Lands  fhall   remain  to 
H'ilUafn  Rofe^  and  his,  Hcii^  ;  Adjudged  that  this  was  not  a 
Devife  to  Oeorgc  and  his  Sifters,  for  their  iives,  with  a  ref- 
peSive  Inheritance  to  them  in  Tail,  by  any  necellary  Impli- 
cation, for   the  Words  import  only  a  Defignation  of  the       r      i7'z     1 
Time  when  the  Lands  fhall  come  to  Witliam  Rofe,  which  is 
when  George  and  his  Sifters  die  without  7^^,' and  not  before  J 
and  it  is  as  if  he  had  deviled  in  thefe  W  o  rds,  (viz,)  George    . 
and   his  Heirs  fliall  have  my  Land  as  long  as  any  Heirs  of 
his  Body  and  his  Sifters  are  living,  and  for  want  of  fuch 
Heirs,  tljen  I  devife  my  Lands  to  William  Rofe^  ^c.    . 

The  Father  devifcd  his  Lands  to  his  Two  Daughters,  Wi^^'-f'  vcrfu*  il^jMv//, 
equally  to  be  divided  ;  and  if  they  die  without  JJJue,  then  all^^^^^'  ^^^* 
his  Lands  to  7\  S,  in  Tail,  Remainder  bvei: ;  the  youngeft 
Daughter  died  without  Hfue  :  Adjudged,  that   2\  S.  fhall 
not  have  her  Part,  but  that  the  furviving  Sifter  fliall  have  it 
as  an  Eftate-tail  in  Remainder  by  Implication,  becaufe  both    ■ 
the  Daughters  had  an  Eftate-tail  by  Moieties^  and  T.  S^ 
fhall  have  nothing  till  both  arc  dead  witbou  Iffuc,  for  he  can- 
not take  by  the  Death  of  one  of  them,  becaufe  the  Will  is, 
Jf  they  die  without  Iffue^  then  All  his  Lands  fliall  go  to  him. 

A  Devife^ of  an  Eftate  with  a  perfetual  Charge ^  doth  not 
make  a  Fee^fimple  by  Implication  :  as  a  Devife  of  Eight 
Marks  every  Year  out  of  fuch  an  Hovfe^  to  maintain  a  Chap- 
lain, and  the  Refidue  of  the  Prrfits  of  the  Houfe  to  buy  Or- 
naments and  Books  for  the  Church,  yet  this  is  not  a  Deyifc 
of  the  floufe  by  Implication. 

The  TeftatoT  having  Three  Daughters,  devifed  his  Lands  standijb  verfus5/w/.  - 
to  his  Two  Youngefl  for  Life,  Remainder  to  the  next  Kin  of  his  Biidgnoi.  103. 
Blood  :  Adjudged,  that  this  Remainder  fhall  go  to  the  eldeft 
Daughter,  and  not  to  all  Three,  becaufe  the  exprefs'Fftate 
devifed  to  the  Two  Youngeft,  fhall  exclude  them  and  their 
Iffiie  from  taking  any  Eftate  by  Implication. 

Devife  to  T.  S.  for  Life^  Remainder  to  his  firft  Son  in 
Tail  Male,  and  if  he  die  without  Iffue  of  his  Body^  Remain- 
der over  :  Ad;udged  that  where  a  particular  Eftate  is  devifed 
as  in  this  Cafe,  to  T.  S.  for  Life,  a  contrary  Intent  fliall 
never  DC  implied  by  any  fubfequent  Claufe,  and  therefore 
thefe  Words,  if  T.  S.  die  without  Iffjie  Male  of  his  Bodvy 
ihall  be  confh'ued  a  Dying  without  fuch  liTue  Male  as  are 
expreffed  in  the  Will ;  for  there  is  a  Difierence  between  a 
Devife  to  y.  5.  and  if  he  die  without  Iffue,  Remainder 
over,  and  a  Devife  to  himj^  Life^  and  if  he  die  without 
.Iffue,  ^c.     I  Salk.  236.  Popham  verfus  Bantpftild. 

The  Teftator  devifed  an  Hoiife  to  his  Wife,  and  that  (he 
ihall  have  the  Occupation  of  Bl.ack-acre  at  Michaelmas  next 
enfulng,  foying  40  s.  to  his  Son  Nicholas  ;  and  then  he,  de- 
vifed all  his  Lands,  Tenements  and  Herditamejits,  excepting 
what  before  fpeclfied  and  given  to  his  Wife,  to  Nicholas  his 
Son  in  Tail  :  Adjudged,  that  by  the  Exception  of  the  Land  ' 
befoie  given  and  fpecified,  nothing  of  that  fhall  pafs  to 

Nicholas^ 


Reverjtom^  Remainders,  and  Rents  devifed.     Part  III. 

Nicholasy  although  the  EAate  to  the  Wife  had  been  but  for 
one  Day ;  but  othcrwife,  if  it  had  been,  [except  the  EJldte 
before Jfecified  and  given,']  for  then  the  Reverfion  would  have 
paSed  to  Nicholas.  And  by  Paf>ha>n,  if  the  Devifor  had 
c  rr    •  T,«  i>^.  «o^  lived  after  Michaelmas,  yet  the  Son  Nicholas  fhall  not  have 

•  T.    1   Jac.  Rot.  «W.  ''^triT  t  I- 

%.Yi,St»ckwdy.s^an,  >*>  Decaufe  the  Intent  appears  to  the  contrary  ^ 
Noy'fcKcp.fo.  13.  A,  devifeth  the  Land  to  B.  and  to  his  deleft  Iffue  Male  : 

Only  Eftate  for  Life  paffeth  :  But  if  the  Word  [Eldejil  had 
>  T.  27  xiiz.  LvvtUce  ^^^  omitted,  it  woul^  have  been  an  EAate-tail  S. 

X'ctfia  Lovelace,  Crook, 

part-  S'  io>  40*    I  And.  139.  S.  C.    a  LeOQ.  35*  S.  C«    Moor  3^1.  8  C 

[174     1       .    ^'  C  feifed  of  the  Manor  of  5.  made  his  Will  in  Writing, 

and  devifcd  the  Manor  to  his  Wife  for  the  Term  of  Thirty 
Years  in  thefe  Words,  vi^.  for  and  to  thefe  Intents  and  Pur- 
pofes  following  :  viz,  I  Will  and  my  Mind  and  Intent  is, 
that  B.  my  JVije  Jhall  yearly  content  and  pt^y  out  of  the  Jjfues 
and  Profits  of  the  faid  Manor  to  Sir  J.  S.  and  others  30  1. 
aTid  farther  wiUedy  that  the  other  Legacies  given  in  his  Will 
Jhoiud  he  paid  by  her,  and  therein  devifed  divers  Legaciei ;  and 
farther  willed,  that  his  Wife  fliouW  be  bound  to  Sir  y.  S. 
and  others  for  the  Performance  of  his  WilU  F.  C.  the  Devi- 
for dies  ;  the  Wife  entert  on  the  Land,  £^c.  takes  the  ^Profits, 
and  thereof  pays  Legacies,  but  not  Sir  y.  5.  and  othcVs, 
&c.  whereupon  the  Heir  enters  as  for  Breach  of  Conditiob. 
It  was  held  by  the  JuRices,  that  it  was  no  Condition,  but  a 
Declaration  of  the  Teftator's  Intention  ;  for  to  what  pur* 
pofe  fhould,  the  Wife  be  bound,  if  it  were  a  Condition  ?  But 
Judgment  was  not  given  in  the    Cafe,   for    the    Parties 

and      Spencer^t     Cafe, 

C.  B.    Anderf*  Rep.  Cafe  i%6*    Dyer  163.  S.  C* 

Leffee  upon  Condition,  that  he  fhould  not  aiTign  his 
Term  during  his  Life,  without  the  AlTent  of  the  Leffor  ;  he 
devifeth  it  without  the  Affent  of  the  Lcflbr ;  he  devifeth  it 
without  the  Affent  of  the  Leffor  :  Per  Curiam  efl  Forfeiture, 
becaufe  the  Dcvifee  is  in  by  the  Devifor  :  But  otherwife,  if 

>SiH.  8.    Dy.  fo.  45*  he  had  it  by  Affignment   in  Law,  as  Executor  1.    ^ee  the 

f„r^i^,S:.%S  Cafe  In^the  Report. 

G(ddcib*  fo.  184. 

Devffes  of  Reverftofts,   Retminders,  and  of  Rents,  when 
good,  and  when  not,  and  to  whom. 

A  SEIGNIORY,  Rent,  or  the  like,  is  dcvifable  as  Xand 
is  k :  So  that  a  Man  may  dcvife  a  Rent  de  novo  ifluiMr 
585.  $86.  by.  fo.  253*  out  of  Landj  or  a  Rent  iffuing  out  of  Land  that  was  ineffe 
r.N.B.ui.  before. 

If  Rent  be  granted  out  of  Land  devifable  b^  Cufiom,  the 
Air    Q     t.  u  R^nt  "**y  ^  devifed  within  the  Cuftom,  for  it  is  of  the 
ill    Li    Ab^lJ:  fame  Nature  with  the  Land  ^ 

jncnt  tit.  DeVlfe,  K  »  .If 
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If  on^  devifcth  a  Rent  of  any  certain  Sum  out  of  his 
Land  to  be  paid  quarterly,  and  fay  not  how  long  it  fhall* 
continue ;  only  an.ffiate  for  Life  in  the  Rent  paffcth  "i.         m  j^^^  ^^^^ ,.  j^^. 

M.  IS,  being  feifed  of  Lands  granted  a  Rent-charge  to  i?. 
5.  his  Executors  and  AiTigns  of  16  /.  fer  Annum  during  the 
Life  of  R.  S.  who  died  Inteftate,  and  r.  his  Wile  was  Ad- 
ininiHratrix  to  him  :  Adjudged  that  the  Rem  was  determined 
by  the  Death  of  the  Grantee,  and  J^.  is  not  an  Alfignce  by 
Tier  taking  <^f  Adminiftration ;  for  none  can  make  title  to 
tne  Rent,  to  have  it  againfl  the  Teirtenant,  utilefs  he  be 
Party  to  the  Deed,  or  conveys  a  fufficient  Title  under  it : 
Yet  the  Grantee  might  have  granted  or  alfigned  it  in  his  Life. 
And  Pophamy  Dy.  fo.  253.  faid.  If  a*Rent  be  granted  pur 
auter  vie,  with  the  Remainder  over,  and  the  Grantee  dies, 
this  Remainder  fliall  commence  prefemly,  becaufe  the  Rent 
for  Life  determined  by  the  Death  of  the  Grantee  ".  »  P.  44  EUz.  Rot.  361. 

,  -  Salter    verfus    Bonlor, 

Croke,  ^lU.  fol.  901.    Moore  $  Rep.  fol.  664.     Yd.  9.    Key  46. 

A  Rent  was  devifed  to  5.  witii  a  Claufc  of  Diftrefs,  to       [  «  175     ] 
be  paid  at  the  Two  moft  ufual   Feafts  :  Adjudged  a  good  •  t.  40. Eijz.  Rot.  «45. 
Rent-charge;  but  otherwifc  if  it  had  been  by.Deed  o.   ^        »;  ^^^  ^^^l^  ^-1^ 

Rent  is  granted  to  B.  and  his  Heirs  during  the  Life  of  C. 
the  G^ueftion  was,  whether  this  Rent  is  dcvifablc  by  the  Stat. 
3Z  and  34  H.\Z'  By  Gaudy  and  Fenner  it  may,  though  the 
Eftate  be  but  a  Frank- tenement  defcendible-  Popham,  e  contra^ 
But  all  agreed,  that  no  general  Occupant  can  be  of  this 
Rent :  And  if  it  were  dc;viJable  by  Cuftom,  ^at  the  Dcvife  »*  M.  42  &  43  5Ji«« 
would  prevent  the  Occupancy  P.    '  T^zl^l.lT       '^' 

A  Man  feifed  of  Land  and  fevcr?il  Houfes,  let  them  to 
feveral  Perfons  by  feveral  Lcafcs  for  Years,  rendering  fcvc- 
ral  Rents,  amounting  to  10/.  per  Annum  \  and  afterwards 
made  his  Will  in  this  Manner  :  As  concerning  the  Difpofition 
of  all  my  Lands  and  Tenements,  I  bequeath  the  Rents  of 
2>-  to  my  Wife  for  Life,  the  Remainder  over  in  Tail.  The 
Queftion  w?.s,  whether  by  this  Dcvife  the  Reverjions  did  pafs 
with  the  Rents  of  thofe  Lands.  For  it  wafe  alledged,  that 
the  Rent  divided  from  the  Reverfion  is  not  devifablc  within 
the  Statute^  for  he  had  no  Inheritance  therein.  z6  i7.  8.  5. 
Dy.  14b.  But  it  was  adjudged,  that  the  Land  it  felf  fhould 
pais  by  this  Devife  :  For  it  appeareth  that  his  Intent  was  to 
make  a  Devife  of  all  his  Lands  and  Tenements,  and  that 
he  intended  to  pafs  fuch  an  Eftate  as  fhould  have  Continu- 
ance for  a  longer  Time  than  the  Leafes  ihould  endure  ;  and 
feme  Men  name  their  Land  by  their  Rents  4.  4  M.  44  &  45  eUb. 

Rot.  125*  C  K.  Croke, 
part  a.  fol.*  104.    Moore's  Rep.  fol.  640-  n-  880. 

'  Grant  of  Rent  to  the  Hufband  during  the  Life  of  the  ^^^^  jcy<«  ^*'-^'''' 
Mother  of  his  Wife,  with  a  Claufc  for  him  and  his  Heirs  to    ^"  *^* 
xiiftrain,  during  her  Life ;  the  Hulband  devifed  this  Rent  to 
the  Wife,  and  died  in  the  Life  of  his  Mother  in  Law:  Ad- 
judgecX  that  by  thcWord  Heirs  the  Rent  was  continued  du- 
VoL.  I.  '      .       D  d  ring 
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ring  her  Life>  for  the  Hufband  had  a  Fee-fimple  determinable 
on  iier  Death. 
Kirry  vcr.  Detbici,  Thc  T<:ftator  Biade  feveral  Leafes  of  his  Lands  in  Egham 

MTOr6^o%7i  S  c.  ^^^^^  Staines y  referring  lo,/-  fer  Annum  on  eaeh  Leafc  :  then 

'    *    *  he  devifed  the  Rent  of  lo  /♦  fer  Annum,  iffuing  out  of  his 

.  Lands  in  Egham,  to  his  Wife  for  her  Life,  and  devifed  his 

Iloufe  in  Stuinrs  to  her  for  ever  :  Adjudged  that  by  the  De- 

vife  of  the  Rent  the  Lands  did  pafs* 

Anirnys  v.  Sheffield.  Thc  Father  having  Three  Sons  Edward,  Anihony,  and 

Yabiany  devifed  his  Lands  to  his  Wife  for  Life,  then  to  An- 
thony ami  his  Heirs  ;  and  if  Fahian  lived  till  the  Lands  came 
*But  did  not  fay  hu  to  Anthony,  then  r  he  to  pay  Fabian  lo/.  every  Year  during 
^^*"'  his  Life;  afterwards  the  Lands  came  to  Anthony,  who  paid 

the  Rem  every  Year  to  Fabian  :  Adjudged  that  the  Ifluc  of 
Anthony,  (iho 'tis  not  exprcffed)  ftiall  pay  this  Rent,  for  it  is 
SiRent'feck,  and  the  Lands  are  charged  with  it  in  the  Hands 
of,  the  Heirs  or  Afligns  of  Anthony. 

As  to  a  Devife  of  a  Remainder,  they  arc  many  Times 
vcfted  ;  feme,  are  in  Contingency,  and  there  are  often  crofs  Re- 
maindershy  Wills,  and  generally  a  Remainder  is  an  Eftate 
limited  by  Will  to  commence  after  the  Determination  of  a 
particular  Eftatc  on  which  it  muft  depend  ;  but  there  is  a 
Cafe  where/trs  good,  tho'' the  particular  Eflate  fails;  as 
R'ckmcn*s  tafe,  where  the  Father  had  Two  Sons  and  a  Daughter,  and  de- 

Dyer  iM.  vifed   his  Lands  to  his  Wife  foir  Ten  Years,  Remainder  to 

youngcft  Son  and  his  Heirs  ;  and  if  any  of  his  Sons  die  with- 
r      176     C       out  Ilfue,  Remainder  to  his  Daughter  and  her  Heirs  ;  the 

youngcft  Bon  died  living  his  Father:  Adjudgedi  this  was  a 

good  Remainder  limited  to  the  Daughter,  being  upon  a  Will, 

tho'  the  particular  Eftate  failed. 

Archer^$  Cafe,  The  Father  devifed  his  Lands  to  Robert,  hii  Son  and  Heir, 

1  Rep.  66.  fdr  Life,  Remainder  to  the  next  Heir  Male  of  Rbhert,  and 

to  the  Hfirs  Males  of  the  Bodies  of  fuch  Heir  Male  :  Robert 
made  a  Feoffment  in  Fee,  Gfc.     Adjudged  that  by  the  exprefs 
Words  of  the  Will  he  had  only  an  Eftate  for  Life,  which 
was  determined  by  his  Feoffment,  and  thereby  the  contin- 
gent Remainders  were  deftroyed  ;  for  they  muft  ^eft  at  that 
inftant  of  Time  in  which  the  particular  Eftate  for  Life  dc- 
terminte  ;  now  Robert  was  Heir  at  Law  to  the  Teftator,and 
by  Confequence  the  Fee-fimple  defccnded  on  him  ;  and  hav- 
ing made  a  Feoffment,  his  Eftate  for  Life  was  deftroyed,  fo 
that  there  was  nothing  to  fupport  the  contingent  Remain- 
ders. 
i^Mlrrf  rerfus  //•/-w/,      Devife  of  his  Lands  to  his  eldcft  Son  Thomas  for  Life, 
Sid.  47.    1  Lev.  11.  and  if  he  die  without  Ijfue  living  at  the  Time  of  his*De(tth, 
S.  C  R»yai,  «9- S- C    ^^en  to  Leonard  and   his  Heirs;  but  if  Thomas  hath  Ijfue 

living  at  the  Time  of  his  Death,  then  to  him  and  his  Hetrs : 
Thomas  fuftered  a  Common  Recovcrv,  and  died  without 
Ifluc ;  it  was  innftcd,  that  the  Eftate  of  Lonard,  was  not 
barred  by  this  Recovery,  becaufe  Thomas  had  a  Feq-fimplc 
defcendcd  on  him  as  Heir  at  Law,  fo  that  his  Eftate ypr 

Life  was  drowned,  and  then  this  muft  be  an  exeoitory  Ve^'fi 

to 
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to  Leonard',  but  adjudged  according  to  Archer's  Cafe,  that 
tbo'  the  Reverfion  in  Fee  defcended  on  Thomas  as  Heir  at 
Law^  yd  that  did  not  deftroy  his  £Aate  for  Life  againft  the 
Intent  of  the  TeiUtor,  but  that  it  was  dcftroyed  by  the 
Common  Recovery,  and  the  Fee-fimple  thereby  vefted  in 
him,  and  fo  all  the  Remainders  were  deftroyed. 

Pcvife  of  Lands  to  his  Uncle  E.  Armiriy  for  Life^  with-  L^JJm^M  vtiCui  Simf, 
out  Imfeachmcnt  pf  Wajle  ;  and  if  he  hath  Iffue  Male,  then  3  I^v.  431. 
to  fuch  Ijfue  Male  and  his  Heirs  fdr  ever  ;  and  if  he  die  with- 
out fuch  Iffue  Male,  then  to  his  faid  Uncle  E*  Armiriy  and 
his  Heirs  :  This  was  adjudged  gn  Eftate  for  Life  in  the  Un^- 
cle,  for  if  it  had  been  an  Eftate-tail,  thefe  Words,  without 
Impeachment  of  iVafiey  had  been  impertinent ;  and  the  Inhe- 
ritance being  vefted  in  the  Iffue  Male  of  the  Uncle  and  his 
Heirs,  thefe  Words  make  it  certain  what  Heirs  were  intend- 
led,  fviz.J  the  Iffue  Male  of  his  Body ;  and  then  the  Words 
which  follow,  (viz.)  If  he  die  without  Ifjue,  muft  not  be. 
taken  abfolutely,  but  with  Relation  to  what  went  before, 
(^Ajs.)  if  he  die  without  fuch  Iffue,  who  might  take  the  Inhe- 
ritance as  before  was  appointed  by  the  Will ;  for  otherwile 
thofe  Wdrds  would  make  an  EJlate-tail  by  Imflication  to 
deftroy  an  exprefs  Eftate  limited  to  the  Iffue  Male,  and  his  • 
Heirs,  for  ever;  but  one  Judge  held,  that  this  was  a  Con" 
iingent  Remainder  to  the  Iffue  of  the  Uncle  and  his  Heirs, 
according  to  Plunketfs  Cafe  ;  and  that  by  the  Common  Re» 
covery  fuRered  before  the  Contingency  happened,  the  Re^ 
jnainders  were  deftroyed. 

George  Lord  Vifcount  Lanefborough,  in  Confideration  of 
an  intended  Marriage  between  his  Son  Jam^s  and  Mary 
Comftcn,  and  of  the  Marriage  Portion,  by  Indentures  of  Leafe 
and  Releaf?,  conveyed  certain  Lands  to  Truftces  and  their  ' 

Heirs,  in  Truft,  that  James  fhculd,  during  the  joint  Lives 
of  George  and  James,  have  thereout  300  /.  fer  Annum  ;  and 
if  the  Marriage  took  cffe(9,  then  after  the  Death  of  James, 
that  Mary  fliould  have  an  Annuity  of  320  /.  fer  Annum 
for  her  Jointure,  then  fubje6l  thereto,  to  theUfe  of  George 
for  Life,  fans  Wafte,  then  to  the  Ufc  of  James  for  ninety-  f  1 77  1 
nine  Years,  to  commence  from  the  Death  of  George,  if 
James  fhould  fo  long  live,  fans  Wafte,  Remainder  to  Truf- 
tees  to  fupport  contingent  Remainders,  Remainder  to  the 
firft  and  every  othet  Son  of  James  and  Mary  in  Tail  Male,  * 

Repnainder  to  the  Heirs  Male  of  the  Body  of  James,  Re- 
mainder to  the  right  Heirs  of  George,  .         / 

The  Marriage  took  Effeft. 

The  faid  George,  Lord  Vifcount  Lanefh&rmtgh  being  fcifed 
in  Fee  of  the  Reverlion,  by  Will  devifed  the  aforefaid  Lands, 
on  Failure  of  Iffue  of  the  Body  of  the  faid  James,  and  jot 
Want  of  Heirs  Male  of  his  oxun  Body,  to  his  Daughter 
Frances,  and  the  Heirs  of  hfcr  Body  lawfully  begotten,  with 
divers  Remainders  over. 

In  the  Houfe  of  Lord^  on  a  Writ  of  Error  from  Ireland^ 
it  was  held,  that  James  could  not  make  an  Eftate-tail,  no 

Alteratiou  ^ 
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alteration  being  made  by  the  Will,  and  that  no  Eftate  ii 
raifed  to  James  by  Implication ;  and  that  Frances  took  no 
Eftate  whatfocver,  but  that  the  Devifc  to  her  was  abfolutely 
void  in  its  Creation,  as  being  on  too  remote  a  Contingency. 
Lady  Lane/borough  znA  FoXy  2,5,  26 -4/>r// 1733.  Forrejler^ 
Rep.  a6z. 
Mn^/jn  rerfus  Ctttter,  Devife  of  his  Lands  after  his  Deceafe  to  his  Wife  for 
1Ra>im.  4^7'  Life,  if  Jhe  do  not  marry  \    but  if  flie  doth   marry,    then 

'Humphry  to  enter  and  hold  the  fame  to  him  and  his  Heirs 
Males  of  his  Body  :  Humphry  was  Heir  at  Law,  the  Widow 
did  not  marry  again :  Adjudged  this  was  not  a  contingent 
Remainder,  for  the  Widow  had  an  Eftate  for  Life  determin- 
able on  her  marriage,  and  then  the  Words,  if  Jhe  ma'^y, 
arc  as  if  the  Teftator  had  faid,  if  her  Eftate  ihall  be  deter- 
mined on  her  Marriage,  then  Humphry  ftiall  enter ;  for  it 
being  to  determine  either  at  her  Deatii  or  Marriage,  'tis  an 
Eftate  veftcd  in  Humphry^  to  take  Effc6l  in  PoffciOion  upon 
either  of  thefe  Contingencies. 
Tleeve  vtr{\x%  tng^  K  contingent  Remainder  muA  veft,  either  before  or  at  that 

5  Lev.  403-  Inftant  of  Time,  in  which  the  particular  Eftate  determines, 

4  Mod.  28Z.  S.  C.        ^^  j^  J|^^^  j^^^^^.  ^.^^ .  ^^  f^j.  inftance,  the  Teftator  had  Two 

Nephews,  Henry  and  Richard,  and  devifed  his  Lands  to  his 
^  Nephew  Henry  for  Life,  Remainder  to  his  firfl  Son  in  Tail, 

Remainder  in  like  Manner  to  Richard ;  after  the  Death  of 
the  Teftator,  flV/iry  entered  and  died  without  Iflue,  but  left 
his  Wife  with  Child  ;  then  Richard  the  Remainder-man  en- 
tered, and  within  Six  Months  "after  a  Son  was  born  :  Ad- 
judged that  this  was  a  contingent  Remainder  to  that  Son,  who 
not  being  born  when  the  particular  Eftate  for  Life  deter- 
mined by  the  Death  of  Henry,  therefore  the  Remainder  be- 
came void  ;  and  Richard  being  next  in  Remainder,  and  en- 
tering before  the  Son  was  born,  it  vefted  in  him  hyPurchafc; 
this  Judgment  was  given  in  the  Court  of  Common  Pleas 
and  aftirmed  in  jB.  R.  but  reverfed  in  the  Houfc  of  Peers, 
where  it  was  held,  that  it  being  in  a  Will,  it  Ihall  be  taken 
according  to  Equity,  and  according  to  the  Intention  of  the 
Teftator,  which  could  never  be  to  difinherit  the  Ileir  of  his 
Name  and  Blood  (upon  fuch  a  Nicety)  who  was  no:  then 
born. 
1C&  n  Will.  cap.  id.      And  for  this  Rcafon  the  Statute  10  yyiJL   was  made,  (riV) 

That  where  any  EJ}atf  is  limited  in  Remainden  to  any -Per [on  zvko 

Jhall  he  Born  after  the  Deceafe  of  his  Father,  fuch   Perfon  (hail 

take  in  the  fame  Manner  as  if  he  had  been  born  in  the  Lifc-Ume 

of  his  FatJur,  altho*  no   Efate  is   limited  to  Trujlees  after  the 

[      178      J       Deceafe  of  the  Father,  topreferve fuch  contingent  Remainders  to 

fuch  after-born  Son,  until  he fhal I  be  born. 
GctJriglt  ver.  Ornijly,      Dcvifc  to  his  cldcft  Son  for  Fifty  OTears,  if  lie  fo  long 
jSaik.  226.  lived;  and  after  the  Determination  of  that  Eftate,  then  to 

4  Mdd.  254.  th^.  /,v/„  j^^ig  ^f  ^/j  Body  ;  for  Want  of  fucli  lifae,  Re- 

mainder over  ;  this  is  a   contingent  Remainder,  and  void,  bc- 
caufc  it  cannot  be  fupportcd  by  an  Eftate  for  Yeais. 

A  Rcvcrfion 
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AReverfibn  wrll  pafs  in  a  Will  by  the  Words  Lands  fl«rf  Fiw.  Devife  4. 
Tenements,  as  where  the  Tefiator  dcvifed  his  Lands  and  2>- 
ftements,Ktms  and  Services  ;  it  was  held  that  the  Reverfion  ' 
paflfed  by  cither  of  thefe  Words. 

The  Teftator  having  Lands  both  in  Poffeifion  and  Rever-  rwr/^«</ verAw  fTaUs, 
fion,  devifed  all  his  Lands  to  bis, Exetu tors  for  Ten  Yeai*s, «  And.  59. 
for  paying  his  Debts  :  Adjudged  that  the  Land^  in  Reverfion  ^^^^^i^^i  f^?' 
paffed.  Owen  155. 

Cro.  Eliz.  159.    ff^ws  V.  Ctfij,   j  LeOM.  l8a  S.  C 

Dcvifeof  a  Manor  to  T.  S.  for  Six  llrarSf  2016.  Part  of/l^<'^/<pV  ver.  fFalrmJ, 
other  Lands  to  E.  G.  and  her  Heirs,  and  the  Rejl  cf  all  his  A"«»2^- 
Lands  to  his  Brother,  and  the  Heirs  of  his  Body  :  Adjudged 
that  by  the  Word  ReJl,  the  Reverfion  in  Pee  of  the  Manor 
after  the  Expiration  of  Six  Years  paffed. 

The  Grandfather  devifed  Lands  to  his  Three  Grand- /ry-fv  verfiw  ^fej, 
children  feparatcly,  and  to  the  Heirs  Males  of  their  Bodies,  3  ^^<^^'  «8. 
and  ail  the  rejl  and  remaimng  Fart  of  his  FJfate  he  devifed 
likewife  to  his  Grandchildren,  equally  to  be  divided  (exceft 
what  he  had  given  to  them  and  to  the  Heirs  of  their  Bodies) ;  the 
youngeft  Grandchild  died  without  Iffue :  Adjudged  that  by 
thefe  Words,  the  Refland  the  remaining  Part,  jthe  Reverfion  ' 

in  Fee,  after  the  Determination  of, the  Bftate-tail,  would 
have  pafied  to  the  Grandchild^  had  it  not  been  for  the  Ex- 
ception. 

A.  feifed  of  Land  devifed  it  to  his  Brother  and  his  HeirSi 
and  for  default  of  futh  Heirs  to  B.  his  Sifter  and  her  Heirs. 
Per  Richardfony  Hutton,  and  Harvey,  It  is  a  Fce-fimple,  and 
fo  the  Remainder  void  to  B>  But  Teherton  and  Croke  were 
of  Opinion,  that  it  was  an  Intail,  and  the  Remainder  good 
to  -S.  and  his  Heirs  >'.  But  it  was  agreed  by  all,  that  if  the  '^  H.  i  Car.  Rot.  iJ. 
Remainder  had  teen  limited  to  a  Stranger,  the  firft  Eftate  foi^^g.^"^^'  ^'*"  ^* 
had  been  a  Fee,  and  the  Remainder  void.  19  h.  8.  and  29  H.  8- 

By  the  Cuftom  of  London  a  Man  may  dcvife  his  purchafed  Dytr  33. 
Lands  in  Mortmain  :  A  Man  devifeth  the  purchafed  Lands 
to  the  Prior  and  Convent  de  St.  Barih.  &c.  ita  quod  reddant 
to  the  Dean  and  Chapter  of  P.  10  /.  fer  ^nnum  ;  and  if 
they  fail,  their  Eftate  (hall  ceafe,  and  mail  remain  to  the 
Dean.  Per  Filzh.  &  Baldwin^  the  Remainder  is  void,'  for 
a  Remainder  cannot  be  limited  after  an  Eftate  in  Fee  :  And 
the  Dean  and  Chapter  iliall  not  take  Advantage  of  the  Con- 
dition, but^the  Heir «.  ,,  ■  19  H.  S.  Dy.  fo.  ^j. 

Leffee  for  forty  Years  of  divers  Lands  devifeth  his  Term  ^^ 

to  his  eldeft  Daughter  and  her  Iffues,  the  Remainder  to  the 
youngeft  Daughter,  £s'c.  the  eldeft  Daughter  took  Hulband, 
and  died  without  IlTue  ;  her  Hulband  fold  the  Term  :  Per 
Curiam,  the  Sale  is  good,  and  tliat  the  younger  Daughter  had 
no  remedy  for  it  ;*  becaufe  the  Remainder  was  void,  it  being 
of  a  Term  ».  '  »«  H.  8.  Dy.  fS.  y. 

A  teafe  was  made  for  forty-one  Years  to  ^'.  C.  if  he 
/hould  fo  long  live;  and  if  he  fliould  die  within  the  faid 
Term,  that  then  £.  his  Wife  Ibould  have  it  for  the  Rcfidue      p      t^a     "| 
of  thefaid  Years  :  Per  Curiam,  the  Limitation  to  E.  is  void,      ^        /-/J 

for 
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k    vT  r.    f  T>i  f<>^*^at  the  Term  ended  by  the  Death  of  W,  C.  and  then 

c!;^foM9a  ^'      t^ere  was  no  refidue  to  remain  to  the  Wife  K 

A*  having  divers  Daughters  and    Sons,  grantcth  divers 
Rents  or   Annuities  unto  them,  maketh   his  Will,  and  de- 
vifeth  his  Land  to  his  eideft   Son,  'p^Y'^g  ^^^   fcveral  An- 
'  nuities  and  Legacies  to   every  one   of  his  Children ;  and  if 

his  Heir  doth  not  pay»them,  then  his  Executoi-s  to  have  the 
Land,  0?c.     Adjudged,  although  it    is  faid    \_Hetr'^  in   the 
lingular  Number,  yet  the  Heir  of  the  Heir  ought  to  pay 
*H.  «J*c.  rot.  360.  ^'i  for  [Hf/r]  IS  nomen  ColU^ivum^^ 

B.  R.  MiUnfux  verfus  ^  , 

MsUmcux,  Crokc,  part  a.  fo.  144. 

Lcffee  for  thirty  Years  of  a  Parcel  of  Land  lets  it  for 
twenty-eight  Years,  rendering  34/*  Rent^^r^««.  and  after 
devifeth  28  /.  Parcel  of  that  Rent  to  his  three  Sons  feverally, 
to  every  of  them  a  third  Part ;  the  one  of  them  brings  his 
A£i:ion  of  Debt  for  his  Part  of  the  Rent;  and  adjudged  that 
the  Adion  will  not  lie,  and  that  the  Rent  was  apportionable, 
and  that  the  Tenant  is  chargeable,  without  Attornment,  by 
the  Dcvife  to  every  one  of  the  Devifecs  for  his  Part,  by 
AAion  of  Debt ;  otherwife  he  is  without  Remedy,  for  no 
n-    -^  wr      J  J  Diftrcfs  lieth  <i. 

werfus   fVatkin,  Crok. 

pAKt  3*  637,  561.    Moor**  Rep.  fol.  549*  n.  737. 

A  Man  poffeffed  of  a  Leafc  for  twenty  Years  of  certaia 
Lands,  devifeth  it  to  his  Wife  (whom  he  maketh  Executrix) 
for  (ix  Years,  and  after  the  fix  Years  to  John  his  Son,  who 
was  beyond  Sea ;  and  if  he  doth  not  return  within  the  fix 
Years,  then  to  JVilliam  his  Son,  till  John  return ;  the  Wife 
enters,  and  claims  Virtute  iegaiioni:> :   i^yilliam  within  the  fix 
Years  maketh   his  Executor,  and  dicth ;  the  fix  Years  ex- 
pire, and  John  doth  not  return  :  Adjudged,  that  the  Execu- 
B.\^^  Ih'riP^'  ^f ^'  ^^^  ^^  William  (hall   have  the  Term  ^.     And   it  is  not  a 
fVrttJn^,  cirakcrpait  PofTibility,  but  the  Intereft  of  the  Term  after  the  fix  Years 
^tbl.  509.  expired.     And  though  it  fliould  be  accounted  to  be  a  Poffi- 

bility  in  the  Teftator,  yet  forafmuch  as  it  is  fuch  a  Poffibi- 
lity,  that  the  Term  might  have  vefted  in  him,  if  he  had 
lived  until  after  the  fix  Years  expired,  the  Wife  by  her 
Entry  having  agreed  to  that  Legacy,  tjic  Refidue  of  the 
Term  might  have  vefted  in  him,  without  any  other  Cere- 
mony ;  therefore  it  might  well  go  to  the  Executrix  ,  and  a 
'  Term  certain  being  limited  to  one,  and  after  that  it  ihall  go 

to  another,  is   not   a  contingent   Eftate,    but  an  Intereft. 
Vide  lib.   3*  fol'    16^  Bora/fan  a  Czic.     Plow.   Com.  foL  519. 
'Lib.  3.  fol.  16.  3*.  ^'W^« s  Cafe.     Z/i.  lo./o/.  51.     Zam/^/'s  Cafe  f. 

raflcH'%  Cafe.  PI.  Com. 

fol.  519.    mid.n%  Cafe.    lib.  10.  fo.  51*    l^f^f't's  Cafe. 

A  Man  having  two  Sons  and  a  Daughter,  devifeth  his 
Land  to  his  Wife  for  ten  Years,  the  Remainder  to  the 
youngeft  Son  and  liis  Heirs ;  and  if  cither  of  the  two  Sons 

die 
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die  without  Iffue,  £^c.  the  Remainder  to  the  Daugliter,  and 
her  Heirs;  the  younger  Son  dicth  in  the  Life-time  of  the 
Father,  and  after  the  Father  dieth :  Per  Curianty  It  is  a 
good  Remainder  to  the  Daughter^  being  by  Devife,  though 
the  particular  EAate  fail ;  but  it  feems  the  elder  Son  fliall 
firft  have  an  Eftate-tail,  by  the  Intent  of  the  Devifor  I,  e  Dyer  izi- 

A  Man  devifes  his  Land  to  A,  and  B*  and  the  Heirs  of 
cither  of  their  two  Bodies  ;  and  for  Default  of  fuch  Ifiue, 
the  Remainder  to  the  right  Heirs  of  the  Devifor ;  after  the  f  l8o  ] 
Dcvifor's  Death  one  of  the  faid  Devifees  dicth  without  Iffuc, 
the  other  Devifee  hath  liTue  and  dieth;  the  Iffue  fliall  have 
a  Moiety  and  no  more  ;  for  it  fecmcth  that  this  Word  [eithr] 
maketh  feveraJ  Eftates  ^.  h  ^yer  3^6. 

If  an  Eftate  was  given  to  the  Hulband  and  Wife,  and  the 
Heirs  of  their  two  Bodies,  the  Remainder  to  the  right  Heirs  * 

of  the  Hulband  ;    he  may  dcviife  that   Remainder   to  his  ,    ^   ,^  ,       „  „• 

^xT'C    i  ^y   Aff.  50.      Roili 

""C*-  .  .  Abf idg.  tit.  DtVifc,  F. 

Oncdevifed  hisLand'to  y.  5.  from  MfVAfl^/m<ij  follow- 
ing for  five  Years,  the  Remainder  to  A  and  his  Heirs  ;  y. 
5.  died  before  Michaelmas  ;  the  G(ueftion  was,  whether 
this  was  a  good  Remainder,  bccaufe  it  could  not  enure  in- 
ftantly  by  his  Death  ;  for  it  may  not  begin  until  the  parti- 
cular Eftate,  which  was  not  to  begin  till  after  Michaelmas  ;  1 
ajid  &  Freehold  cannot  expe£i*  But  all  the  Court  held,  that 
itmight  expeiSl: ;  for  in  Cafe  of  a  Devife,  the  Freehold  in 
the  mean  Time  fhall  defcend  to  the  Heir,  and  veftin  him  ; 
therefore  it  was  adjudged  iatccordingly,  and  that  the  Remain-  ^  ^,     ,  , 

der  was  good  K  B.  R.  P^/s  Cafe,  Crook. 

part  3.  fol.  879.    Noy  43.  S.  C- 

The  Grandfather  being  feifcd  in  Fee  devifed  his  Lands  to  Smith  verfus  Havtrt^ 
his  Son  for  Life,  Remainder  to  his  Grandfon  and  the  Heirs  Cro.EUz.56l 
Male  of  his  Body,  Remainder  to  his  own  right  Heirs  Male, 
and  to  the  Heirs  Male  of  their  Bodies ;  the  Grandfather 
and  Son  died  ;  the  Grandfon  had  Iffue  a  Daughter,  and  flie 
and  her  Huiband  fold  the  Land  ;  and  adjudged  good ;  for 
immediately  upon  the  Death  of  the  Grandfather,  the  Re- 
mainder vefted  in  his  Son  in  Fee  as  right  Heir,  which  can- 
not be  turned  into  an  Eftate-tail  by  the  fubfequent  Words. 

Dcy'ih  to  Peter  in  Tail,  with  feveral  Remainders  oyer  ;  Germin  v^iCm  Arfittf, 
provided  that  if  any  of  the  Remainder- Men  alien  the  Land^  his  '  ^nd.   1S6.    a  And. 
EJlate  fhall  ceafe  as  if  he  was   naturally  dead:  Pr/^r  levied  a  Lor  364!  s.'c.    4 
fine  and  fold  the  Lands  :  Adjudged,  that  a  Provifo  to  deter-  Uon.  85.  s.  c 
.   mine  an  Efta te- tail  , upon  an  Alienation  of  the  Lands  is  void 
in  Law  ;  for  as  there  cannot  be  a  Devife  of  Lands  in  Fce- 
(Imple  to  one,  and  that  if  he  doth  not  perform  fuch  an  kSt 
his  EAate  fliall  ceafe,  and  another  ftiall  have  it  ;  becaufe 
when  the  Teftator  had   parted  "with  the  Fee,  he  had  not 
Power  in  the  fame  Will  to  devife  it  to  another  ;  fo  where 
once  he  had  devifed  his  Lands  in  Tail,  he  cannot  determine 
that  Eilate,  and  devife  it  to  another. 

Devife  to  Henry  and  the  Hei-s  Male  of  his  Body,  and  Fij  veiTm  /if*/,  w. 
for  Default  of  fuch  Iffue,  to  Thomas  in  like  Manner,  with  Jones  56.    %  Cro.696. 

divers  *  *^"-  ^*P'  ^^' 


Remainders  derJfed.  Part  HI. 

divers  Remainders  over  in  Tail  Male  ;  and  farther,  that  the 
Lands  fhould  remain  to  Henry  and  the  Heirs  Male  of  his 
Body,  till  he  or  they  fhall  do  or  go  about  to  do  any  A61, 
to  ahej-  or  difcontinue  the  liftate-tail,  and  that  then  the  Lauds 
iliould  remain  to  Thomas  in  Tail ;  Henry  entered,  2'hemas 
died  leaving  Hfuc  Richard ;  then  Henry  levied  a  Fine,  and* 
declared  the  Ufcs  to  himfelf  and  his  Heirs  :  Adjudged,  that 
Thomas  had  a  Remainder  veftcd  by  the  firft  Part  of  the  Will, 
and  that  it  was  not-a  contingent  Remainder,  which  depended 
upon  the  Alienation  or  Difconti  nuance  of  the  Eftate  by  Hen- 
ry ;  and  that  the  Tcftator  could  not  determine  a  Remainder 
fo  veiled,  and  give  another  a  Title  to  enter  upon  the  Aliena- 
tion of  the  Tenant  in  Tail  in  Poffcffioh,  becaufe  that  would 
be  to  make  a  Perpetuity ;  for  if  it  could  be  done  to  one,  it 
might  be.done  to  more  ;  therefore  the  Remainder  to  Thomas 
being  vefted,  and  not  depending  on  any  Contingency,  'tis 
barred  by  the  Fine;  and  Richard  his  Son  can  have  no  Title, 
£      l8l     3       for  his  Father  was  not  to  enter  till  Henry   went  about  to 

alien  with  Effeft  ;  and  *tis  not  effe£lual  till  the  Aft  is  done, 
the  Remainder  is  difcontinued  ;  and  then  'tb  too  late  to 
enter. 

C.  devifeth  his  Howfe  in  5.  to  A,  his  Coufin  in  Fec-fimple ; 
and  after  her  Death,  to  W.  her  Son  ;  which  IV.  was  Heir 
apparent  to  A.  It  was  adjudged  that  A.  is  but  Tenant  for 
Life,  the  Remainder  to  JV,  for  Life,  the  Remainder  to  A* 

1  19  ax.  Chicles  Cafe,  j^^  p^^  1 

Dy-fol.357-  i).. makes  his  Will  in  this  Manner;  I  will    anddcvifc 

that  A-  and  B.  my  Feoffees  fhall  ftand  feifed  of  my  Land 
to  the  Ufe  of  ^ohn  CaUis  during  his  Life,  with  Remainders 
over ;  and  he  had  no  Feoffees  :  And  adjudged  a  good  De- 
vife  to  yohn  Callisy  with  the  Remainders  over,  by  Rcafon  of 
^     r,  jr  tj         the  Intention  of  the  Teflator  »». 

"  2  Car.  BMffieU  ver-       ^ 
fiis   Bf^or<f,   Popham'ft  ^^     .    . 
Rep.  ibl.  188.    iRoll.  Abr.6xt. 

X.  maketh  a  Feoffment  to  his  own  Ufe,  and  after  devifeth, 
that  his  Feoffee  fhall  be  feifed  to  the  Ufe  of  his  Daughter  irf. 
who  in  Truth  was  a  BaAard.  It  is  a  good  Dcvife  of  the 
Lands  by  Reafon  of  the  Intention ;  for  by  no  Poffibility 
they  can  be  feifed  to  his  Ufe  ;  and  if  he  devifeth  that  his 
«,     r .     .  Feoffees  (hall  make  a  Gift  in  Tail,  it  is  a  cood  Devifc  of  the 

"  p.   15    Kl-    Lingeiis  r       a  n  '  b 

Cafe.   Dy.    fol.     323.  -L'ana  ".  . 

3  Leon.  48.  '        A  Man  having   Iffue  three  Sons,  A>  B,  C:  devifed  his 

Lands  to  -B.  his  fccond  Heir,  and  his  Heirs  in  ferpetmmy 

paying  to  his  Brother  C.  20  /. -at  his  Age  of  twenty-one 

Years;  and  if  S.  died  without  Iffue,  living  A.  then il.  his 

Brother  fhould  have  thofc  Lands,  to  him,  his  Heirs  and 

Affigns  for  ever,  paying  the  faid  Sum  as  B.  Ihould^  have 

paid.     The  Qiieftion  was,  whether  J?,  had  an  Eftate  in  Fee 

or  in  Tail :  It  was  adjudged,  that  it  was  not  ah  Eftate- tail 

in  J?,  but  a  Fee  ;  for  it  is  devifed  to  him  and  his  Heirs  i« 

ferpetuum^  and  alfo  paying  %q  L  and  the  Claufe  \if  ^^  ^^^  ^ 

xvithoyt 


ones 
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without  ijfue]  is  hot  abfolute,  whenfoevcr  he  died  without 
IflTue  ;  but  it  is  With  a  Contingency,  i(  ht  died  , without  If - 
fue,  Hvifig  jtf.  for  he  might  furvive -<^.  or  have  Iffoe  at  the 
Time  of  hi^  De^^th,  living  A,  2.  It  was  adjudged,  it  was 
a  good  Ltmitation  of  the  Fee  to  A.  by  Way  of  Contingency, 
not  by  Way  of  itfimediate  Remainder  <>.  .  „     «'         «   « 

iV/Zao  i  At0vn^%  Cafe* 
Crook,  part  2.  fol.  590.  liridg.  i.  Golb.  «8«.  S.  C  21  Roll.  Rep.  l^.  S-  €.  Palm.  131.  S.  C 
19  H.  6.  74.     14  Jl.  3. 8.    Cdke,  lib.  7.  fol.  41.    l^erhfor^i  Cafe.    Lib.  lot  fol.  50.  I^v^r/'s  Cale. 

Where  a  D^vifcis  to  two  Perfon%  thut  each  Jhatl  he  the  / 

other's  Heir  ;  this  makes  crofs  Remainders,  but  fuch  Remain- 
ders are  feldbiri  made  by  Imflicatian. 

The  Teftator   having  two  Sons  and  two  HoufeS,  devifed  GOhert  verfut  Witty, 
oneHoGfe  to   his  eldeft  Son  and  his   Heirs,  arid  the  other  ^J?^;^^^^^^^^        ^^^^• 
Iloufe  to  his  other  Son  rn  like  Manner  ;   provided,  that  if 
both  die  without  fjjue  of  their  Botiies,  then  all  my  faid  Houfes  • 
fhall  be  to  .VLdrgery  and  bin-  Heirs,;  the  eldeft  Son  died  with- 
out IITue,  the   youngeft  had  a   Daughter :    Adjudged   that 
Margery  i\izl\  have  the  Houfe  of  the  eldeft  immediately; 
for  this  Pro v if o  doth  not  make  crofs  Remainders  to  the  Son  hy 
Implication  from  one  to  the  other,    becaufe  the  Houfes  are 
devifed  to  them  refpeftivcly  by  exprefs  Limitation. 

But  where  the  Father  devifed  his  Lands  to  his  two  Dau^rh-  ff^lnr's  v<!rfua  M^^^lf, 
Urs  and  their  tieirsy  equally  to  be  divided  between  them;  and  (/ f-*jj[*^"  J^''    ^'^ 
they  died  without  /^W,  then  all  his  Lafllds  to  Francis  in  Tail  ;  . 
the  youngeft  Daughter  died  without  lifue:  Adjudged  that 
the  Survivor  (hall  have  the  whole  by  way  of  crofs  Remain-    , 
dcr  ;  for  the  Daughters  had  feveral  Eftates-tail  by  Moieties,      [      l82,    3 
and  that  Francis  fhall  have  nothing  by  Jrnt^lica\iony  till  both 
the  Daughters  arc  dead  without  Iffue- 

If  Land  be  devifed  to  A.  for  Life,  the  Remainder  to  B. 
for  Life,  the  Remainder  to  J.  5.  in  Fee ;  in  this  Cafe,  if 
jB.  be  a  Perfon  incapable  of  a  Devife,  then  he  in  Remainder  , 
in  Fee  fliall  take  prefentiy  after  the  firft  Eftate  for  Life  ended ; 
and  if  the  Devife  be  to  a  Perfon  for  Life,  who  is  incapable 
to  take,  the  Remainder  to  J.  S.  in  Fee  ;  then  Ihall  y.  5. 
take  prefentiy  P.  '  ^wJt.  5.  s;6,  567 

'  i?.  K.  was  feifed  in  Fee  of  a  Meffujsige,  and  of  two  Acres 
of  Land  in  C.  iV.  and  of  two  Acres  oif  Land  in  R.  and  ufcd 
and  occupied  faid  two  Acres  of  Meadow,  being  four  Miles 
diftant  from  the  faid  Houfe,  together  with  his  Lands  in  C  . 
i\r.  ma^de  his  Will  in  Writing,  and  devifed  his  Houfe  cum 
omnibus  &Jingulis  fertinentiis*  adinde  vehaliquo  modo  ffe^ian- 
films  ThOi  K.  ^lio  fua^  &  haredihus  Juis  in  ferfetiium,  £^ 
frodefc^u  haredumfradii^i  Tho.  K.  to  Amu  Keeticy  Daugh- 
ter of  the  faid  R.  K.  and  to  her  Heirs  for  ever  ;^  and  for 
Default  of  the  Heirs  of  the  faid  A,  K.  tunc  frcediSlum  mef- 
fuAgium  qum  fertinentiis  Jo.'  K.  confanguineo  fuoy  &  haredihus 
fids  in  ferfetuum :  Here  R.  K.  and  T.  A',  died  without  Iffde. 
The  G^ieftion  was,  whether  by  the  Devife  of  R*  K.  an 
Eftate-tail  in  the  MeflTuage  and  Lands  paiTed  to  T.  K*  or  a  ^ 
Fee-fimple  ;    and  fo   the  Devife   to  A*  K.    void.     It  was 

Vol.  I.     ,  E  e  agreed^ 
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agreed,  that  if  the  Remainder  had  been  limited  to  a  Stranger 
tlie  iirlt  Eftatc  had  been  a  Fce-fimple,  and  the  Remainder 
void  ;  as  Dyrr,  ic)  H.  8.  and  29  //.  8.  33-  /«/•  3^3-  becaufc 
no  Intent  appears  to  make  it  an  Eftate-tail,  but  a  Fee- 
iimple  ;  bujt  here  where  it  h  limited  to  the  Brother  and  his 
Heirs  ;  and  if  he  die  without  Heir,  to  his  Sifter,  who  isf  his 
Heir,  to  whom  he  intended  it  fliould  go  ;  thefe  Words  fhcw 
what  Heirs  he  intended,  vi^:.  Heirs  of  his.Body.  But  Rich- 
ardfon^  Huiton.zni  ,Harvcy,  conceived  it  to  be  a  Fec-fimple, 
and  no  Intail,  and  the  Remainder  to  be  voicj.  But  Yilver- 
tonKiidproke  held,  that  it  was'  an  Intail  in  T.  K.  and  the 
Remainder  to  -rf.  K.  and  her  Heirs  in  Fee.  i.  By  the  De- 
vife  of  R*  K,  of  the  Mcffuagc  aim  fertineniiis  Land  paffeth 
not,  but  only  fuch.  Things  as  may  be  properly  pertaining  ; 
otherwifc  it  is,  if  it  had   been  cum  terris  fevtifientibus ^  then 

*  T.  21  Tac  '&  Hill,  that, which  was  ufed  to  it  woaWhaTe  pafled  4. 

1     Car.     Rot.     1876. 

HtarM  verfus  Allen,  Croke,  part  z.  fol.  57*    Hutt  85*  S.  C     Litt.Rep.  8.  S.  C* 

A.  dcvifcth  Land  to  his;  Wife  for  Life,  .the  Remainder  to 

his  thiee  Sons,  equally  to  be  divided;  this  Land  lliall  not 

be  Affcts,  becaufe  the  eldeft  Son  is  in  by  Purchafe,  and  not 

.  TT   .^  171    «  .        t)y  Defcent ;  and  that  for  the  Benefit  of  the  Survivor,     if. 

«  H.   29   Kl.   Rot.   SJ.      '     ,,..         „  .  _.  ,    f. 

inter  Jieen  jmA  Eatm.    2,9  ^Hz.  RoU  33.  inter  Bean  and  Eaton  ^ 

A  Man  devifeth  his  Lands  to  his  Daughter  and   Ileir, 

being  a  Feme  Covert,  and. to  fhc  Heirs  of  the  Body  of  the 

Woman,  the  Reverlion  over  iu  Fee,  and.dieth  ;  the  Huf- 

'     band  refufeth  to  take  by  thc.Deyife,  he  in  Remainder  enter- 

eth  ;    he  fliall   retain  the  Lands  during  the  Lives   of  the 

*  Dyer    Reading;  fur  Hu^l^and  and  Wife  ;  but  after  their.  Dcceafe  the  Iflue  of  the 
le  StAudt rpluni,  J.  a«.  Wife  may  enter  upon  him  5. 

^^'  A  Man  feifcd  c»f  Land  in  Fee  hath  Iffue  two  Sons  and  a 

Daughter  ;  the  Father  devifeth   the   Land  to  his  Wife  for 

Term  of  Life,,  the  Remainder  fr&pinquiorihus    de  fangtdne 

fuerorurn    of  the  Devifor;    the  Daughter  hath    Iffue,  and 

L      183     J^      dieth  ;  the  Iffue  of  the  Daughter  fhall  have  this  B  emainder  ; 

and  although  the  Sons  have  Iffue  after,  yet  their  Iffue  Oiall 

«;  Dyer    Reading    Sur  ^qj  |^ave  it «.  f  * 

J,  j.%3/    *'      ^         ^  ^^^  having  two  Sons  and  a  Daughter,  who  hath  two 

Daughters,'  devifeth  his  Land  to  a  Sti-anger  for  Life,  the 

.  Remainder  to  his  fecond  Son  for  Life,  the  Remainder  in 

Fee  to  the  next  of  Blood  to  his  Son;  in  this  Cafe,  if  the 

eldeft  Son  die  without  Iffue,  the  Daughter  and  her  Daugh- 

»  Fitz.  tit.  Devi/c,  pi.  ters  fhall  have  the  Land  ^• 

9.  Perk.  s.  508.  ^  j^an  feifed  of  Lands  in  Fec-limple  fowed  the  fame, 

and  afterwards  devifed  the  Land  to  J.  D.  It  was  adjudged 
that  the  Devifec  fhould  have  the  Corn,  and  not  the  Exccu- 

*  M.  ao  jac-  c.  B.  tors  of  the  Devifor  ^, 

5/^fi|r'»  caf.   Wine.      And  it  was  then  faid,  that  it  was  adiudgcd  18  Eliz.  \n 
R<p.  fol.  51.  ^11^^.^  C^f^^  ^Yi2L\.  where  a  Man  devifed  Land  (which  was 

f own)  for  Life,  the  Remainder  in  Fee,  and. the  Devifec  for 

Life 
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Life  died  before  Severance;  he  in  the  Remainder  fhould 

have  it.     And  it  was  faid  by  Hinch  Juftica,  that  if  a  Man  ^ 

dcvifeth  Land,  and  afterw^ards  fows  it,  and  after  dies,  that 

in  that  Cafe  it  was  adjiulgcci,  that  the  Devifcc  ftiould  hate 

the  Crop,  and  nrt  the  Ex.  cutor  of  the  Devifor  >'.  ^  Ibidem. 

rAoTWtfj/wa/W'flr  dcvifcd  his  Mefuages,  Lan4s,  and  Here- 
ditaments to  hJ$  Sifter  EJfher  Matlabar^  her  Heirs  and 
Affigijs  for  evet,  updn  TruiR,  to  fell  the  fame,  and  pay  his- 
Debts  wiph  the  Money ;  out  of  the  Remainder  of  the  Money 
he  gave  feveral  fpecific  Legacies^  and  "made  EJjher  Mallabar 
refiduary  Legatee  and  Executrix.  * 

The  Executrix  brought  a  Biil*  againft  Nichclas  Mallabar y 
the  Heir  at  Law  of  the  Teftator,  to  have  the  Will  proved, 
the  Eftatc  fold,  and  the  Debts  and  Legacies  paid,  and 
charging  that  the  Teftator  had  not  furrendercd  all  his  Copy- 
hold Lands  to  the  life  of  his  W  ill,  but  fomc  Part  ojily,  in- 
fiftcd  that  that  Defeat  fliould  be  fuppliej. 

It  appearing  that  the  Teftator*s  Eflate,  exclufive  of  the 
Copjthold  Lands  not  furrendered,  were  fufEcient  to  pay  all 
the  Debts;  The  Chancellor  refufed  to  fupply  that  DefeA 
againft  the  Heir.  Mallabar  againft  Mallahary  Paf  I735» 
fcrrtfier't  R^p.  78. 

Robert  Copk  feifed  in  Fee  of  Copyhold  Lands  in  Lakenham 
in  the  County  of  Norfclky  and  of  feveral' Freehold  Lands, 
by  Will  devifed  all  his  Meffuages  ind  Lauds  (whether  Free- 
hold or  Copyhold)  to  his  G\2iT\A{on  Richard  Cook  (who  was 
his  Heir  at  Law)  for  Life,  Remainder  to  his  fijft  and  other 
Sons  in  Tail,  Rentainder  to  his  Daughters  in  Tail,  Re- 
mainder to  his  younger  Son  (the  prefcnt  Plaintiff)  in  Fee, 
and  died  without  making  finy  Surrender  to  tho  Ufe  of  his 
Will. 

Richard  the  Grandfon  <Jicd  without  Iffue,  but  before  his 
Deatli  fin*repdered  the  Copyhold  Lands  in  Lakenham  to  the 
Ufe  of  his  Will,  whereby  he  devifed  them  to  his  Mother 
and  her  Heirs, 

In  Chancery,  the  Queftion  was,  ift,  Whether  the  Defeft 
of  the  Surrender  (hould  be  fupplied  ii\  Favour  of  the  Plain- 
tiff, not  being  a  Child  unprovided  for,  but  already  provided 
for  another  Way.  2dly,  Whether  Equity  would  fupply  thc^ 
Defed  in  a  Cafe  of  fo  remote  a  Devifc  as  a  Remainder  upon 
an  Eftate-tail  ?  And  Defects  being  never  fupplied  where 
the  Heir  is  difinherited,  here  the  Heir  at  Law  hus  only  an 
Eftate  for  Life>  with  a  Remainder  in  Tail. 

Rer  Cur\'  Creditors  are  entitled  to  have  a  Defeat  of  a  Sur- 
render fupplied,  as  are  likewife  younger  Children  unpro- 
vided for  ;  the  Father  is  the  only  Judge  of  the  Siuanium  of 
theProvifion  j  the  Defeft  of  Surrenders  have  been  fupplied 
even  where  the  Copyhold  Eftate  intended  to  pafs  has  made  r  -g.  *y 
bat  a  Part  of  the  Provifion ;  the  objeflion  that  the  Provifior^       *•  ^    *  J 

being  a  Remainder  after  feveral  Fftates-tail  is  too  remote' to 
be  of  of  any  weighty  If  the  Father  had  but  a  Remainder 
Upon  ^n  pftate  for  Life,  he  might  maWc  a  Proyifioa  out  of  it 
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for  his  Children,  it  would  not  be  fo  good  ^  Provilion  as  if 
in  aSual  Poffeflion,  but  it  would  be  a  Provifion  ftill ;  mid  if 
after  one  Life,  why  not  after  three  or  four  ?  Here  is  no 
intermediate  Difpofal  of  the  Eftatc  but  to  (uch  Perfoju,  as 
would  all  have  been  intitlcd  to  take  as  Heir  atLaw  before  the 
the  Piaintiff;  when  they  fail  there  is  no  H[cir  to  be  difmhc- 
rited,  but  he  becomes  Heir  at  Law  himfelf ;  it  cannot  befaid 
there  is  an  Heir  at  Law  unprovided  for.  C^o^.and  Amhamy 
Trrn.   1734.  Forrejler's  Rcp»  ^S* 

Said  by  Mr.  Poolcy,  that  it  had  been  decreed  in  the  Houfe 
of  Lords,  that  they  would  not  fupply  the  Want  of  a  Sur- 
render in  Cafe  of  a  Devife  of  a  Copyhold  to  Qjand- 
children. 

To  this  the  Majler  of  the  Rolls  anfwered,  that  it  was  hi^ 
Opinion  fnch  a  Devife  of  a  Copyhold  without  a  Surrender 
ought  to  be  made  good  for  Grandchildren  as  well  as  Chil- 
dren ;  and  if  the  fame  Cafe  were  to  come  now  mto  the 
Houfe  of  Lords,  it  would  be  feruled*,  and  that*  he  bad 
and  would  decree  it  fo. 

*  The  like  was  alfo  declared  by  Lord  Harcourt^  fb  the 
Cafe  of  Freefionev.  Rant  (Trin.  1712.^  And  it  is  obfervable, 
that  the  Cafe  of  Kettle  and  'lownfend  (here  refer' d  to  by  Mr. 
Fooley)  being  cited  before  Lord  Coxvfer^  in  the  Cafe  of  Fur- 
faker  V.  Rohrnfon,  (Mich,  1717.^  his  Lordfliip  doubted 
thereof,  in  regard  tlie  Grandfather,  by  the  A<ft  43  £iiz.  for 
maintaining  the  Poor,  is  bound  to  maintain  his  Giandchild; 
which  he  faid  he  believed  was  not  taken  Notice  of  in  that 
Cafe.     Waits  y.  JBullas,   i  Will  60^  61. 

The  Teftator  having  fettled  a  real  Eftate  upon  his  Wife  foi; 
her  jointure,  dcvifcd  dll  his  real  EJ) ate  not  comprifed  in  the 
Settlement  to  Truftccs  and  their  Heirs,  for  Payment  of  his 
Debts.  He  was  feifed  of  feveral  Freehold  and  Copyhold 
Lands,  but  had  not  furrentiered  his  Copyhold  Lands  to  the 
Ufe  of  his  Will,  and  died,  leaving  three  Sons,  and  Part  of 
bis  Copyhold  Lands  vras  of  the  Nature  of  Borough  Englifli. 

Objedlcd,  The  Copyhold  does,  not  pafs  by  this  Devife,  for 
tho'  in  the  Cafe  of  Creditors,  Equity  will  fupply  the  Want 
of  a  Surrender,  yet  the  Copyhold  ought  ever  to  be  men- 
tioned, efpecially  where  there  is  a^ Freehold  Eflatc  to  fatisfy 
the  Word's  of  the  Will. 

Lord  Chancellory  If  the  Copyhold  paffes,  the  youngeft 
Son,  who  is  entitled  to  fuch  Part  thereof  as  is  Borougti 
Englifh,  muft  pay  his  Proportion  of  the  Debts.  As  be- 
tween the  Sons  it  is  a  doubtful  Cafe  ;  but  with  regard  to  the 
Creditors,  if  there  be  not  an  Eftate  fufficicnt  for  the  Payment 
of  the  Debts  without  the<^opyhold  Lands  ;  my  Opinion  is 
thefc  ought  to  pafs.  The  W^ords  are  large  enough,  a  Copy- 
hold Eftatc  is  a  real  Eftate.  Let  the  JVtafterfee  whether 
there  be  enough  without  the  Copyhold  for  the  Payment  of 
the  Debts     Brake  vf  r.  Robinfon^   i    WilL  Ref.  443. 
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Part  m.      WAat  Thingf  way  he  dev^d  by  Will, 

ft  • 

§  V.  Of  theDevife  of  Goods  and  Chattels.  [     185    ] 

J .  All  Manner  of  Goods  and  Chattels  may  he  devifed  by  Will, 

certain  Cafes  excefted. 
Z.  The  Rule  of  the  Devife  of  Lands,  contrary  to  the  Rule  of 

diffo/tng  of  Goods.  ' 

CONCERNING  the  fccond  K  ind  of  Thmgs  devifable  by 
Tcftament,  namely  Goods  and  Chattels  ;  this  may  be 
delivered  for  a  Rule  :  That  (1)  all  ManiWr  of  Goods  and 
Chattels  may  be  devifed  by  Will  »  ;  certain  Cafes  only 
excepted^.  .  ^  \^^^^^  g.^  ^^  j^^ 

I.  §.  tam  coqiorales 
Inftit.  dc  Icgat*  &  ibid.  DD.  XJn'lw.  in.c.  fhtutum  de  teda.lib.  3.  provinoUl.  conftUat*  Cant.  Pciiunf 
tit.  devife,  c.  8.  ioL  99.  ^  Dc  quibu3  %.  prox. 

Chattels  are  either  real  or  perfonal,  and  the  Teftator  may 
devife  all  of  them,  which  he  hatb  in  his  own  Right,  but 
nct'thofc  which  he  had  in  the  Right  of  another  as  Ex- 
ecutor. 

'Tis  ufual  in  Wills  ta  dcv:fe  all  the  UoifhQld- Stuff,  by 
vhich  Word  Plate  ufed  about  the  Houfe,  ax\u  not  for  Or- 
nament, paffeth;  but  Books,  Cattle,  Clothes,  Coaches, 
Carts,  Plows,  Waggons,  and  any  Thing  fixed  to  the  Frce-^ 
bold  will  not  pafe  hy  th?it  Word. 

By  a  Devife  of  Ho4f);old-Goods,  Plate  will  pafs.  % 
Vern.  638. 

The  Tcft^trix  cjevifed  all  her  Houfhold-Goocis  to  J.  S. 
The  Quefiion  was,  Whether  by  the  Devife  ot  the  Houfhold 
Goods  the  Plate  (bonld  pafs?  Though  it  vas  lepcitedon  a 
Reference  to  a  Mafler,  that  there  were  manifcfl  Intentions 
and  Declarations  of  the  Teftatrix,  that  fhc  did  not  intend 
the  Plate  fliould  pafs;  yet  the  Mafter  cetifying  ths^t  the  s 

Plate  was  commonly  ufed  in  the  Iloufe,  all  the  Evidence 
touching  the  Intention  of  the  I ^arty  was  rejected,  there  be- 
ing a  compleat  and  plain  Will  in  Writing,  which  muft  not 
be  altered  or  iiifluenccd.by  parol  Proof,  l^ichols  v  Ofhomy 
a  Will.  Rep,  41-9. 

^  If  a  Man  devifes  i2co  /.  to  J.  S.  and  by  genejal  Words 
devifes  all  his  Goods,  Chattels  and  Hcufhold-Goods  in  and 
about  his  Houfe,  to  the  faid  y.  5.  Money  in  the  Houfe  will 
not  pafs,  he  having  a  particular  Legacy  devifed  to  hiur.  z 
Chan.  Rrp.  190. 

Oiven  Roberts  made  his  Will,  and  thereby  gave  to  his 
Daughter  Eleanor  Kyffyn  (inter  aliu)  all  the  Goods  and 
Things  of  what  Kind  foever,  that  be  in  her  own  Clofet  at 
Beaumaurice.  Eleanor  had  in  her  Oofet  in  the  Tefiator's 
Houfe  41 /.  7  rf.  Monqy  belonging  to  the  Teftator  ^t  his 
Death.  Adjudged  that  this  Money  did  not  pafs  by  the  WiJK 
Barn.  Repn  fo.  I^q. 

'Tis  ufual  likcwife  to  devife  all  the  Goods  moveable  and 
immoveable ;  Now  by  the  Civil  Law,  Actions  and  Right 
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of  Ajftions  pafs  by  the  Word  Moveables,  efpccially  \rhcn 
the  Words  of  Uuiveifality  ar^  repeited  in  the  Will ;' aj  J 
give  toT.S*  all  my  mov table  Goods  and  immoveabk^  of  what 
Kindfoever  or  wherefoever  found. 

One  dcvifes  all  his  Goods  ;  and  whether  a  Debt  by  Bond 
paffed  to  the  Devifee,  was  the  Queftion. 

Decreed  by  Lord  Chancellor  Cowper^  that  it  did  ;  that 

thefc  Words  feemcd  at  Common  Law  to  pafs  a  Bond,  and 

to  extend  to  all  the  ]5erfonal  Edate  ;  but  this  l>eing  in  the 

r      186     1       ^^^^  of  a  Will,  and  a  Will,  relating  to  a  peifonal  Eflatc 

too;  it  ought  to  be  conArued  according  the  Rules  of  the 
Civil  Law.' 

Now  the  Civil  Law  ttizVc^  Bona  mobiHa  and  Bona  immoll- 
Va  the  Membra  dividentia  of  all  Eftates  ;  Bonaimmobilia  are 
I^zndf  >Bon4fmobllia  are  all  moveables^  which  muA  extend  to 
Bonds  ;  and  therefore  by  the  Devifc  of  all  Teftatoi's  Goods, 
a  Bond  m lift  pafs.     AnonymuSy  i  WiU.  Rep.  267. 

Moveables  are  alfor  divided  into  animate  and  inanimate; 
by  the  firft  arc  comprehended  all  fuch  Moveables  which  arc 
aSive  in  their  Motion,  as  Cows;  Horfes,  ^c.  which  all 
pafs  by  the  Word  Moveables ;  and  fo  likewife  Moveables 
inanimate,  which  are  paflive  in  Motion,  fuch  as  Books, 
Delks,  Cabinets,  and  all  Manner  of  Houfhold  Goods. 

The  Rule  before  mentioned  is  (z)  contrary  to  the  former 
of  the  Dcvife  of  Lands,  Tenements  and  Hereditaments;  for 
they  cannot  be  devifed,  faving  where  forae  Cuftom  or  Sta- 
tute hath  gained  Liberty  of  bequeathing  or  devifiwg  the 
'  Uifapra  c<jd.  part,  fame  c  :  But  here  inftcad  ef  the  negative  Rule,  is  fet  down 
SS-2>3t4-  the  Affirmative ;  the  Exceptions  of  which  Rule  arc  in  the 

next  Paragraph. 

In  the  mean  Time,  before  we  prdceed  any  farther,  it  fliall 
*  L.quoiin  rerum.  fl.  not  be  amifs  to  recite  foms  Things,  fhewing  how  the  ^  faid 

d^l?T«"'''^uo*ie*^''^™*'^*^^^"^     *^  extended.     The  firft  is.  That  not  only 
^^cg^t,  J.  ea  ^^'^^"^.tjjat  Thing  may  be   dcvifed  or  bequeathed  by  the  Teftator 

which  is  truly  extant,  or  hath  an  apparent  Being,  at  the 
Time  of  the  Making  of  the  Will,  or  Death  of  the  Teftator; 
but  that  Thing  alfo  which  is  not  rerum  natura  whilft  the 
Teftator  liveth  ;  therefore  it  is  lawful  for  the  Teftator  to 
bequeath  the  Corn  which JhaJl  be  Jown^  or  grow  in  fuch  a  Soil 
after  his  Deaths  or  the  Lambs  which  Jhall  come  of  his  Flock  of 
Sheep  the  next  Year^  depafluring  in  fuch  a  Field.  But  if  there 
fliall  be  no  fuch  Corn  growing  in  that  Soil,  nor  any  Lambs 
arifing  out  of  that  Flock,  then  the  Legacy  is  of  no  Effcft, 
becaufe  no  fuch  Thing  is  extant  at  all  a«  was  bequeathed  ^. 
c-^ff"de*?*  '"  'T^"^  '^f  ^^^^  Teftator  devife  9,  certain  ^aniiiy  of  Grain,  cr 
fk^fii:.  €.  1.  CO?,  tit.*    '  J^umber  of  Lamlis,  as  for  the  Purpofe,  twenty    Quarters  of 

Corny  or  twenty  Lambs,  Mi  Aot\\  will  and  devife,  that  the  fame 
fhall  be  paid  oui  of  the  Corn  which  fit  all  grow  in  Juch  a  Field,  or 
arife  of  his  Sheep  depafluring  in  fuch  a  Ground ;  though  not 
fo  much,  or  no  Corn  at  all  tJjere  grow,  or  not  any,  or  net 
fo  many  Lambs  there  arife  ;  yet  neverthelefs  the  Executor  is 
'd.t.ri.  fiCirj.i.  de  leg.  compellable  by  Law  to  pay  the  whole  Legacies  entirely  ^ : 

1.  L.  quitcftamsntoin'      ~  ^  R'*rn>:ft> 

j»rin.  n.  ue  leg*  X.  oc  I. 

fauio  CalllQacho.  J.  Julianiu  Severus.  §  <  <lc  le?.  3.  3c  Lucius*  ff.  it  allm.  leg. 


Part  III.  ^  What  Things  may  be  devifed  by  Will. 

B/xaufe  the  Mention  of  ibeSoiland  of  thcFJock,  was  rather 
by  Way  of  Demonftration,  than  by  Way  of  Condition  ;  ra-  , 
thcr  lliewing  how  or  by  .what  Means  the  faid  Legacy  might 
be  paid,  than  whether  it  fliould  be  paid  at  all.  Which  In- 
tention of  the  Teftator  is  coUe6led  by  this,  that  the  GJuan- 
tity  is  not  .oined  to  jtbe  Su6ftancc  of  the  Legacy,  but  to  the 
Payment  thereof  only  \  otherwife  the  Legacy  were  void,  as 
hereafter  more  fully  iS  declared.  Howbeit  in  Contra6ts  and 
Grants  among  the  Living,  it  feemeth  that  the  Laws  of  this 
Kealm  do  nut  acknowledge  any  fuch  Diftin6tion,,wh,ether 
the  Iluantity  of  thf  Things  granted 'he joined  to  the  Subjlancey  or 
to  the  Tayment  thereof;  but  that  it  is  due  in  both  Cafes  ;  So 
that  if  a  Man  grant  tb  A.  J5.  an  Annuity  often  Pounds,  to 
receive  out  of  his  Coffers,  though  he  have  neither  Coffers, 
nor  Money  In  them ;  neverthele.fii  his  Perfon  fhalLbe  charged 
with  the  Annuity,  bccaufe  the  Grant  it  felf  induceth  a  Charge 
from  the  Grantor.  So  likewife  if  a  Man  grant  an  Annuity  [  i8  7 
of  ten  Pounds  out  of  his  Lands  in  DaUy  although  he  have 


clared  in  the  introdudtory  Part,  that  he  difpofed  of  his 
EHate  in  Manner  following:  Then  giv^s  fomc  real  and 
particular  Legacies  to  his  Nephew  Robert  Snalliny  after- 
wards gives  to  his  Nieca  Anne  Snahlin  5000  /.  in  the  old  An- 
nuities of  the  Sonth'SeaCom^ZTiYy  and  then  follows  thia 
Devife ;  Item^  I  give  to  my  Couiin  Robert  Furfe  5000  /.  in  the 
old  Annuities  of  ^hc  South-Sea  Company;  the  Relidue  cf  his 
Eftatc  he  gives  to  Robert  Snahlin ^  and  makes  Robert  Purfe  fole 
Executor.' 

The  Teftator  at  the  Time  oif  making  his  Will  and  at  the 
Time  of  his  Death,  was  poffefled  only  of  one  Sum  pf  5000  /. 
old  South-Sea  Annuity  Stock. 

In  Chancery  Nov*  ^131*  It  w'as  determined  by  the  Mafler 
of  the  Rolls,  that  but  one  5000  /.  in  old  Sow/A-Sm  Annuities 
pafied.  by  the  Will,  and  decreed  that  it  fhould  be  divided 
between  the  Legatees  Anne  SnakVm  and  Robert  Purfe. 

On  Appeal  to  the  Lord  Chancellor  this  Decree  was  re- 
vcrfed,  and  it  was  determined  that  the  two  5000  /.  one  to 
Anne  Snahlin  and  the  other  to  Robert  Purfe,  were  to  be  confi- 
dcred  as  Gifts  of  different  Sums  in  that  Fund,  and  that  the 
Legatees  Anne  Snahlin  and  Robert  Purfe  were  each  intitlcd  by 
Virtue  of  the  Will  to  have  5000  /.  old  South-Sea  Annuity 
Stock  made  good  to  them  out  of  the  Teftator*s  perfonal 
Efiate,  (the  Surplus  of  his  Eftatc  being  fufficient  for  that 
Purpofe).  In  tl^is  Cafe  the  Chancellor  cited  for  Authorities 
this  Author  Swinburne^  Part  7.  SeSi.  24.  Part  3.  Se6i.  6« 
Part  7.  Sea-  5.  The  Digeft  Book.33.  Domat's  Civil  Law, 
fo*  1 59.  Purfe  and  Snahlin. 

Jofcfh  Ajhton  by  Will  gave  to  Truftees  the  S,um  of  6000  /. 
South-Sea  Annuities,  to  be  fold  and  laid  out  in  the  Purchafe 
4|f  Laads  to  be  fettled  on  the  Plaintiff  for  Life,  Remainder 
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to  his  Iffu^.  The  Tcftator  died  leaving  a  confiderable  per- 
fonal  I'ftate,  but  had  only  5360  /.  in  Annuities  af  the  Time 
he  inad^  his  Will.  In  Chancery,  the^Qjieftion  was,  whether 
it  fhould  be  made  up  6000/.  or  whether  only  the  Teftator's 
fpccific  Fttrid  paffed  by  the  Will.  Decreed,  that  it  paffcd 
nothing  buk  what  the  Tcilatcr  had  in  the  Spulh-Sea  Annuities. 
jijht on  and  ^Jkton,  Mich.  1735.     Forrefltrs  Ref.  152. 

Thefecond  Thing  is.  That  though  by  Deed  of  Gift, 
made  in  the  Life-time  of  any  Pcrfon,  of  all  his  Goods  and 
Chattels,  the  Debts  or  Thing?  in  Ailion  do  not  pafs  ;  yet  if 
the  Tcftator  by  his  laflWill  do  bequeath  to  another  any 
Debt  <iue  unto  him,  or  a  Thing  in  Avilion  belonging  unto 
*»  fnftit.  tit.de  lega.  §.  hi^p^  the  Legacy  IS  good,  and  effeftual  in  the  Law -»,  and 

i^P^Jirrde  kg'ri\"^*y^c^  '^  -^^'^  Manner:  That  is  to  fay,  if  the 

aum  fiaiil.  '      Teftator  d#<nake  the  Legatary  Executor  6f  that  particular 

Debt,  or  Thing  in  Aftion  bequeathed,  then  the  Legatary  as 
Executor  thereof  may  commi'nce  a  Suit  in  his  own  Name, 
and  recover  the  fame  to  his  own  Ufe,  .againft  him  by  whom  . 
it  M-as  due.  But  if  the  Teftator  do  not  make  the  Legatary 
Executor  of  the  Debt,  or.Thingin  A6lion  bequeathed,  then 
his  Remedy  lieth  in  the  Eccleiiaftical  Court,  where  he  may 
-convent  the  Executor,  and  compel  him  either  to  fue  for  that 
Debt  in  Ji  Court  competent;  and  upon  the  Recovery  ind 
Payment  thereof,  to  pay  it  over  to  the  Legatary ;  or  elfe  to 
r     188     1      make  a  Letter  of  Attoincy  to  the  Legatary  for  the  RecoV<?ry 

of  the  Debt,  or  Thing  in  Action,  bequeathed  in  the  Nam^ 

*  J.  §.  Tarn  autem.  In-  of  the  Executor^  to  the  Ufe  of  the  Lcgataiy  ».     Howbeit, 
ftit.  <l<i  lega.  if  the  TeAator  himfelf,  after  the  Making  of  his  Will,  exa6! 

*  ^  5-  Tain  autem.     ^{^^1)^^^  bequeathed,  tlien  is  the  Legacy  void  k.  ^  Or  if  the 

Hufband  make  his  Will  of  a  Debt,  or  other  Thing  in  Ac- 
tion, which    he  hath   in   Right  of  his  W^ife,  the  Legacy  is 
void  ;  and  fo  it  is  if  he  difpofc  of  any  Chattel  real  or  Leafe 
«  Ahridgnunt  tf' Cajes  which  he  holdcth  in  Right  of  his  Wife  ;  for  after  the  Huf- 

&  stiid.  cap.  7.         '      The  third  Thing  is.  That  albeit  the  Tcftator  have  no 

fuch  Thing  of  his  own  as  is  bequeathed,  yet  neverthclefs  the 
Legacy  is  good  in  Law  ;  therefore  if  the  Teftator  do  be- 
queath a  Horfe  or  a  Yoke  of  Gxen,  the  Legacy  is  good  in 
Law,  though  the  Teftator  have  ncithet  Horfe  nor  Ox  of 

•"  L.1   atocncraiiicr.  ^^^  ^^^  ^  '  ^^^  '^^^^  ^^^^^  make  Choice  in  this  Cafe  of  the 

«F.  deiega.  1.  ac  H.ari  Thing  fo  bequeathed,  is  a  Queftion   not  to  be  neglcSed. 

Paul,  de  caftr.  ac  om-  And  the*  Solution  is  this  ;  That  if  the  Words  of  the  Devifc 

nwDD.ibid.  ^^  direaed  to  the  Legatary ;  as  if  the  teftator  Ihall  thus 

•    '  fay,  I  will  rfiat  i4.  -B.  fhall  have  a  Horfe,  the  Choice  doti 

belong  to  the  Legatary  ;  but  if  the  Word^  be  diroSled  to  the 

Executor ;  as  if  the  Teftator  ftiall  thus  fay^  I  will  that  my 

Executor  give  to  i4.  -B.  a  Horfe,  the   EleSion  dothbdonjC 

"  DD.  in  d.  1.  lepito.  to  the  Execntor  «.     Provided  neverthelefs,  that  to  whom- 

Si'Sm  ^  5  7e"l'tu°m '^'"  ^^^^^^  ^^^  Eleftion  doth  belong,  whether  to  the  L<?gatary 

62.  covar.  in*o  Judi-  ^^'  to  the  Executor,  they  muft  not  be  unreafonable  in  their 

cantc  deftcfb.  ex.  n-g.  Eleftion,  btit  frame?  themfclves  to  the  Meaning  of  the  Tef- 

n/"^'  ST  ufquc  ad  ^^^^^^  (**  elfe^hcire  I  have  delivered  05)  othcrwife  the  Leg' 
jinem.  atary 


■■'     « 


Part  HI.     H^at  Things  may  be  dratfed  by  Will. 

ttary  might  make  Choice  of  the  bcft  Horfe,  and  the  Exec- 
utor of  the  worft  in  the  Country,  contrary  to  the  raeaning  of      ^ 
the  Deceafcd.     To  this  Purpofe  it  is  well  faid,  tho'  "he  were 
no  Lawyer  that  faid  it,  ' 

EJl  modus  in  rebUf,  funi  ctrti  dmque  fims^  ^  ^ 

^uoi  ultra  citrOquc  ncquit  confifitrt  return* 

A  fourth  Thing  tiiay  be  added  out  of  the  Civil   Law, 
That  it  is  lawful  for  the  Teftator  to  bequeath,  not  only  hb 
own  Things  or  Goods,  but  a^fo  another  Man's,  whioh  the 
Hdrmuft  buy,  or  elfe  pay  the  Value  thereof,  if  the  Owner 
will  not  fell  them  P.     But  beCaufe  the  Civil  Law  in  this  J  i''^^^ [<*»»•  i»^J*- 
Point  is  not  only  contrary  to  the  Law$  Eccleliaftical  of  this  com!^de  legal      ™  ^' 
i(,ealm  ^,  but  alfo  to  the  Laws  temporal  ^ ;  I  have  placed  it  ^  Cap.  fiUuf  dc;  uiU- 
as  a  Limitation  ot  Exception  to  this  affirmative  Rule*  %^*  J^  ^^  Cotat.  u 

•^  fin.  P;»nor*  In  rep.  c. 

.     .  •  .        cum  cffet.   t6d'  tit.  li. 
tS.  Bar.  traa.  d^  dif  litter  Jus  ein.  &  civil*  h*  €6.  '  Plowdeli  in  CaC  inter  Branflj  atidGrantUwu 

Dad.  &  St'fi^.  lib*  2.  cai>.  uU.  prope  ^ocm. 

§.  VL  Divcra  Kind^  of  Goods  not  devi  fable  by  WilL 

I.  Goods  lohich  a  Man  hath  jointly  with  anothir,  cannot  h 
devifcdly  fVitl.      ^         .  •       ;  • 

I.  Jrhat  if\ the  other  Jointenant  be* made  Executor  f  '  JVhethir 
is  the  Bequejl  good  ^  , ,       • 

3^  Goods  wh^ih  a  Man  hath  as  Adminijlrator  cannot  be  piven 

by  WW.:  ;;^.  ./.,.. 

4.  Every  Adminijlrstor  accountable  io  the  Ordinary*      . 

5.  Difference  betwixt  the  Executor  (f  an  Executor i  and  the 
Sjeecutof  ofy  an  Adminijlrator* 

6.  Goods  of  the  Realm ^  that  is  to  fay ^  of  the  ancient  Crown 
and  jewels,  cannot  be  given. by  WilL 

*!•  Goods  belongirtig  to  a  Church  or  Hofpital  cannot  be  dtvifed* 
8.  Goods  belonging  to  a  City,  BoraUgh^  or  Commonalty,  can'- 
,    not  be  devi  fed* 

9-  Church  Goods  cannot  hi  devifed. 

10.  Things  which  defcend  .to  the  Heir,  and  not  to  the  Exect^ 
tor,  are  not  devifaole  by  Will* 

I I .  .Whether  the,  Corn  growing  upon  the  Ground^  whereof  a 
Man  isfeifid  in  Right  of  his  Wife,  be  devifdble.    , 

I Z.  Whfihfr  Corn  qn  the  Ground  be  devifable  by   the  Leffee^ 

the  teffo^  being  fdfed  in  Right  of  his  h'ife. 
»I3.  Corn  growing  devifalle  by  the  Tenant,  bytheCurtefy  of 

England. 

14.  Corn  growing  devifable  by  the  Tenant  in  Dower. 

15.  Whether  Corn  growing  on  Land  mortgaged  be  devifable. 

16.  Whether  Corn  growing^maybe  devifid  by  the  Teflator's 
Daughter,  where  ^$on  and  Heir  is  afterwards  born,  or 
wherein  the  ^McUher  doth  recover  her  Dower. 

1 7.  The  Teflator  cannot  bequeath  that  which  is  another  Man^Sm 

FIRST,  (i)  A  Man  cannot  bequeath  by  Will  any  of 
thofe  Good«  or  Chattels,  which  ht  Jbaih  jointly  with 
Vot.  L  Pf  mtothiri 
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another  ;  ,f()r  if  he  fhould   bequeath  his  Share  thereof  to  a 

third  Peii^on,  this  Beqaeft  is  void  by   the   Laws   of  this 

•Perkins  tit.  dcvife,  Real  fn^  ;    and  the  Sun'ivor  which  had   thofe   Goods   or 

stud.  l?'i.  cf6Mi.^tC''*^t«^5.io":^ly-  ^''^^^  another,  {hall-  have  that  Portion  fo 
juS  civile  contrarium  bequeathed,'  nbtwithftanding  the  faid  Will  b,  Infomuch 
dicat.  L.cumalicnum.  ^^^t  (z)  if  the  Teilator  make  the  other  Jointenant  his  Rxcc- 
Mitcverum  jurercgnl  "tor,  againft  whom  an  Ai'j^ion  is  commenced  in  the  EccKTi- 
roftri  AnftUw.  Doa.  aftical  Court  in  a  Caufe  of  Legacy  ;  nevcrtht-WCsthe  Execu- 
&Stud.  lib.  a-  c«  25.  ^q^  is  not  to  be  adjudged  to  pollefs  the  faid  Goods  as  Execu- 
far^iroVden.'  de  tor,  or  by  Right  of  the  Will,  but  by  the  Title  and  Rij^ht 
,  *aion.  ciaff.  4.  afiklon.  of  the  Survivor  ^  ;  and  fo  the  Executor  is  to  be  clifn.ilVeJ, 
j>ro  focio.  and'thc  Will  in  that-Refpect  to  be  judged  void  ^. 

.•»  V  ide  fujipi  eadem  part.  §»  3.  b.  ». 

Secondly,  (3)  An  Adminiftiator  cannot  make  a  Tcftament 

*  Rrool^tit...adminir-  of  thofe  Goods  which  heiiath  as  Adminiftraior  ^  ;  becaufc 

*od ^'it  "n  ^^^^^^"^^        ^^^^  not  any  fuch  Goods  to  his  own  proper  Ufe,  but 
*°  *  ^ '    '  *  ought  therewithal  to   pay.  the  Debts  and  Legacies  of  the 

deadPerfon,  and  to  diftiibute  the  reft  (if  any  Thing  do  remain) 

'  Plowd.  Im  Caf  inter  in  charitahleUfcs  ^ .     And  for  that  Caufe  (4)  every  Adminif- 

^r5i5?5"zl^''^"'^'''"'  "-^tov  is  accountable  to  the  Ordinary  for  fuch  Diflribution  of 

the  Goods  of  th'eDeceafcd,  committed  tohisAdminiftrationS- 

...  *     ■ 

« c.ita  guonmdam.  dc  Aad*  {O  ,  tfrougli  an   E^ecutof-  of  an  Executor  may  aclmi- 
tHiam.  lib.  3.  provinc.  nifter  the  Goo^s  of  the  former  Teftator  ^  ;  yet  the  Executor 

Ed.  3?  an*  3^1*  c^  ^^^^  cannot '^dminiAer   the  Goods  of  the 

*»  Stat.  Ed.  3.  an.  31.  former  Deccafed,  but  a  new  Adminiftration  is  to  be  commit- 
^'  *5*  ted  by  thje  Dtdinavy  of  all  the  Goods  unadminiilered  by^  the 

late  Adminiftrator,  as  if  he  had  alfo   died   inteftate,    any 
Teftamem  or  AffiJ^nationof  an  Executor  by  him  ncUvithftand- 

*  Brook    Abridg.   tit.  ittg  K.s  ]^)r  xthis  theft  it  appeavcth,  that  the  Authority  of  ati 

adminift.p.  7.  Princi-  Executor  is  greater  than   that  of  an  Admmiftrator  ;  for  an 
pal  Grounds,  fo.oi.      t-      ^  "^  .  ^  \     A  n  ^r^  t\  r 

r  me^yto.r  may  appoint  an  bxeontor  to  thefirftTcftator  j  fo 

cannot  an  Adminiiirator.     Howbcit  an  Executor  cannot  give 

away  the  Goods  of  the  Teflat^r  in  his  Will  by  Legacies,  no 

k  Plowd^  de  Caf.  inter  luof^  than  ail  Adiuiuiftrator^  ^  i  for  thofe  Goods  are  not  the 

:BrMnfiy  and  Grantham,  proper  Goods  of  the  Exccutor,  but  are  to  be  employed  for  the 

^     L      190     J       Behoof  of  the  Tcftator  1  ;    and  in  that  Refpefl  alfo' is  the 

3.Voyi*ncia1/con^^^^^  *s  well  as  the  Ad- 

miniftrator  ™.  I  mean  of  sL  bare  and  mere  Executor,  of 
whofc  Diligence  the  Teftator  made  fpecial  Ghoice,  to  whom 
nothing  is  bequeathed  in  the  faid  Ttftamcnt.  Bat  of  the 
Profits  knd  Fruits  which  happen  and  a  rife  out  of  thofe 
Goods  which  belong  to  any  as  Executor,  he  may  make  his 
Teftament,  though  not  of.  the  Goods  ^h«mfelves>  as  hath 
been  afore  faid  ^. 

Thirdly,  By  the  Opinion  of  divers  Juftices  of  this  Realm> 
and  Do6lbrsof  tlie  Canon  and  Civil  Law,  (6)  the  Gobds  of 
this  Realm,  that  is  to  fay,  of  the  aniient  Cri)wrrj  and  yewels, 

El(L\''n?i^^^"^^'*'^'  c^^-n^^  ^^  difpofed  by  Will  P,  as  is  afore  faid  M. 

<  Sup.  part  «.  5.  ult.         Fourthly,  (7)  Tliofe  Things  which  belong  to  any  Collf^e 

or  Hofpiia}  ^znoDt  be  devifed  by  the  Xcftament  or  Laft  Will 

of 


Cant. 

"»  Eod.  c.  ftatutum. 
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of  the  Mafiex  of  the  faid  College  ot  Hofpital '.  <8)  The  '  Perkins  lit.  Dfvifc, 
fame  may  be  faid  of  a  Mayor  of  any  City  or  Borough  ;  for  \^^;^^l^'  ^  ^'^ 
he  cannot  by  his  Tefiajnrnt  bequeath  any  Thing  belonging 
to  ihe  City,  ror<;u£h  oi  Con-jnioualty  ^  ;  no  more  than  a  'Perkins  tit.  Devifc, 
Maftcr  of  a  CcU'cc  oi  Hofpital,  fuchThines  as  he  hath  in  ^-  ^-  S;  ^^^  ioXumi 
Right  of  the  College  or  Hofpiial  t.  .  ,  Perk^ins  ubi  fupia. 

Fifthly,  (q)  'I  he  Gcpds  of  the  Chuvch  cannot  bedevifed 
byTeftanient  ^  :  But  the  Corn  growing  upon  the  Glebe  x,  ll*'-  *•  dc  teftam.  eictr. 
and  certain  o^hcr  Goods  may  be  bequeathed,  as  hath  been  ^^  H]' 
before  declared .^^  '  Supra  part.  a.  pc- 

Sixthly,  (lo)  Thofe  Things  which  after  the  Death  of  the  '^^'• 
Teftatcr  defcenii  to  the  Heir  of  the  Deccafed,  and  not  to  his 
JExecutor,  cannot  be  devifcd  by  Teftament  -  ;  except  in  fuch  "  Perkins  tit.  Devifc 
Cafes  where  it  is  lawful  to  devife  Lands,  Tenements  or  He    *  ^.'If  f!"??.^^"  ^^^"^ 

J.  All  r  -£'  •»irr-ri/'T  i-        DlUtUatUS  lUOWj 

reditaments.  And  therefore  it  a  Man  Iciicd  of  Lands  m 
Fee,  or  Fee-iail,  bequeath  his  Trees  growing  ^pon  the  faid 
Land  at  the  Time  of  his  Death,  this  Pcvife  is  not  good,  ex- 
cept jas  before  :  But  if  he  devifc  the  Corn  growing  upon  the. 
iajipe  Land  at  the  Time  of  his  Death,  from  the  Heir  to  fomc 
other  Perfon,  this  Devife  is  f cod,  albeit  the  Land  where- 
upon it  groweth  he  not  devitable.  The  Reafon  of  the  Dif- 
fercnjce  is,  becaufe  the  Trees  are  Parcel  of  the  Freehold, 
and  defcend  together  with  the  Land  to  the  Heir,  and  not 
to  the  Excputor  :  But  it  is  nptfo  of  Corn,  for  the  fame  fhall 
go  to  the  Execujor  as  Parcel  of  the  Teftator*s  Goods.  And 
therefore  (ii)  if  a  Man  be  fcifcd  of  Lands  in  the  Right  of 
his  Wife^  and  fow  the  Land,  and  devife  the  Corn  growing 
upon  the  fame  Land,  cjid  die  before  the  Corn  be  reaped  ; 
in  .this  Cafe  the  Lcjg,5itavy  fhall  havej  the  Corn,  and  not  the 
Wife :  But  it  is  other  wife  of  Grafs  and  Herbs  not  feparated 
from  the  Ground  at  the  Time  of  the  Death  of  the  Teftator. 
(la)  If  a  Man  feifed  in  F'ce,  in  Right  of  his  Wife,  do  let 
jhe  fame  Lands  for  Years  to  a  Sti anger,  and  the  Lefle© 
foweth  the  Ground,  and  afterwards  the  Wife  dieth,  the 
Corn  net  being  ripe  :  In  this  Cafe  the  Lrflec  may  devife  the 
fame  Corn,  notwithftanding  his  Eftate  be  determined.  So  is 
">  (^3)  if  h^  th*^  *s  Tenant  by  the  Cuttefy  of  England  of 
Lands,  Tenements  or  Hereditapients  for  bis  Life,  ,let  the 
fame  Land  to  ayother  for  Years,  and  the  Leffdr  die  v^ithia 
the  Term  of  thofe  Years:  In  this  Cafe  the  Leffec  may  de-* 
vifc  the  Corn  which  fliall  be  growing  upon  the  fame  Land> 
not  ripe  at  the  Time  of  the  Death  .of  the  Teftator,'  Like-^ 
wife  (14)  if  the  Tenant  in  Dower  fow  thofe  Lands  which  he 
hath  in  Dower^  and  make  bis  Executors,  and  after  diethy 
the  Corn  not  feparated  \  there  the  Executore  fhall  have  the 
Corn,  notwithftanding  the  fame  be  not  feeded.  And  fo  the 
Tenant  in  Dower  may  devifc  the  Corn  growing  upon  that 
Land  which  flic  holdeth  in  Dower,  at  the  TTimc  other  Death,  r  j^ •  -i 
But  it  is  not  always  lawful  for  a  Man  or  Woman  to  devife  L  V  4 
the  Corn  by  them  fown  :  For  (15)  if  a  Man  feifed  of  Land 
doinfeoff  a  Stranger  in  Mortgage  uponPayment,  and  not  Pay- 
ment made  on  (he  Parf  of  the  Feoffor  at  z  pertain  Day,  and 

the 
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the  Feoffee  fow  the  Land,  and  the  Feoffor  pay  the  Money  at 
the  Day  appointed,  and  enter  :  In  this  Cafe  it  is  thought 
that  the  Feoffee  cannot  devifc  the  Corn  growing  upon  the 
faid  Land.  ^Likewife  if  he  that  is  Tenant  in  Tail  or  cer- 
tain Land  do  let  the  fame  Lapd  for  Term  of  Life,  and  the 
Leflee  do  fow  the  Lancl,  apd  the  Tenant  in  Tail  die,  and 
the  Iffae  do  recover  the  fame  in  Formedon  in  Defcender 
before  the  Corn  be  fep^rated  :  It  |s  thought  in  this  Cafe  that 
the  Iffud  in  Tail  may  ^equeath*the  fame  by  his  Teftament* 
Moreover  (i6)  if  a  Man  feifed  in  Fee  have  iffue  a  Daughter, 
and  die,  his  Wife  being  great  with  Child,  and  the  Daughter 
enter  and  fow  the  Ground,  and  afterwards  before  the  Corn 
is  fevered  jhe  Wife  is  delivered  of  a  Son,  and  thereupon  his 
ne^t  Friend  do  enter  for  him ;  yet  the  Daughter  may  devifc 
the  Corn  growing  upon  the  faid  Land  ;  But  if  after  the  Sow- 
ing of  the  Corf),  and  before  the  Birth  of  the  Son,  the  Mo- 
ther hath  recovered  her  Dower  againft  her  Daughter,  and 
the  fame  Land  that  is  fow;^  is  allotted  or  affigned  pnto  her 
by  the  Sheriff  for  her  Power,  in  Allowance  of  other  Lands; 
^here  the  Mother  may  devife  the  Corn  growing  upon  the  faid 
]l(^nd,  and  not  her  Paughter. 

A  Man  may  devife  the  Corn  growing  on  his  Lands  at  the 
Time  of  his  Death  ;  but  if  th^  Teftator  is  Leflee  for  Tiarsy 
and  fow  the  Land  a  fhort  T*m^t  before  his  Leafe  expires, 
and  then  dies  before  the  Corn  can  pbffibly  be  ripe  within 
the  Term,  in  this  C^fe  a  Devife  thereof  is  void,  becaufe  he 
hinifelf  could  not  have  reaped  it  after  the  Expiration  of  the 
Term,  if  he  had  lived;  but  where  the  Wife  hath  anEftate 
in  Fee  or  ip  Tail,  oir  for  Life  or  Years,  and  ^he  Huftand 
fow,  and  dies  befoire  the  Corn  is  ripe,  his  Executor,  and 
not  the  Wife,  fliall  have  it. 

Sevehthly,  toraf'inuch  ^  fhofc  Things  which  after  the 
•*  Death  of  the  Teflatpr  defcend  to  the  Heir,  and  not  to  his 
Executor,  are  not  jdevifable  by  his  Will,  except  in  fuch 
Cafes  where  Lands,  Tenements  and  'Hereditaments  arc  dc- 
yifable  :  Therefore  thofe  Things  M^hich  be  ^xed  unto  thi 
Freehold  Mre  no  m&re  Hevi fable  tht^n  the  Freehold  tt  felf,  as  thfe 
Windowsy  with  the  jTeAles  dorinant,  and  Benches  amxed  ihere-^ 
unto,  or  mortifed.     Infomuch  thit  if  a  Tepant  for  Years  do 
upon  his  own  proper  Cofts  and  Charges,  fet  Glafs  in  the 
Windows  cf  the  Itcufe  which   he  holdetb  of  apother,  the 
fame  is  thereby  ma <i^  Parcel  of  fhle  Houfe  <>r  Tenement; 
and  cannot  be  taken  away,  without  Dahgcf  of  Punilhment 
for  Wafte ;  and  co^fequently  |iot  deyifable  by  his  Laft  Will 
and  Teftament,     t'or  without  Uie  Glafe  the  Houfe  is  not 
perfect ;  for  it  lyiijg  open  to  Tempefts  and  Rain,  the  Tim- 
ber thereof  is  fubj  ?5  to  Putrcfaftloh  and  Wafte :  And  there- 
fore Glafs  annexed  unto  the  Windows  of  the  Houfei  either 
by  Nails,  ot  other'nrife,  together  \irith  \^^tFurnach  and  (hens, 
fet  in  Mortar  or  St6ne,  ftall  accrue  to  the   iFIeir  of  {he 
^mluk^^i^clK^^  *"  Landlord;  and  not  to  Utit  Executors  of  the  Tenant «.    The 
Keiway,  Rcfpoa.  fo.  *^« '  Way  be  reffiived  of  t:i^   Vi  ennlcot  annexed   cnto  the 
•M.n-3.J  •  '  '  Houfe, 


Part  nL     Devife  of  a  ferfbnal  Tkingy  Rernoindfr  oyer. 

Houfe,  cither  by  the  Lcffor  or  the  Leflce ;  for  being  affixed^ 

it  is  Parcel  of  the  Houfe,  and  fo   not  otherwlfe  devifatlc 

than  the  Houfe  it  fclf  whercunto   it  is  affixc^d.     Neither  is 

there  any  Difference,  whether  the  fame  be  affixed  by  Nails, 

great  or  little,  or  by  Screws  or  Irons  let  in  through  the  PoA^      r     j^^     y 

or  Walls  of  the  Houfe:  For  being  affixed  to  the  FrcehoW,      t       V^     J 

by  thefc  or  any  other  Ways  or  Mearisj  the  W'ainfpQt  cajiiiot 

be  removed  by  the  Tenant,  which  if  be  do,  he  is  punifKablf 

in  an  Aflion  of  Wafte;  and  therefore  he  cannot  make  his 

Teftamentt hereof b,     .  .  '  .   ^]i^Uk^^M^ 

The  Law  will  not  permit  a  Dcyife  of  a  peyfonal  Thing,  ' 

with  a  Remainder  over;  biu  the  life  of  it  may  be  denfed  to 
one,  and  the  Remainder  over  to  another ;  and  then  the 
Property  is  vcfted  in  the  laft  Devifee. 

'The  Father  had  a  Lcafe  for  Year?  of  a  Fjirm,  and  hetABd.it5. 
devifcd  to  his  Son  yohn  the  whole  Tears ^  and  \(  he  die  within 
the  Terfiiy  then  to  his  Daughters  ;  John  died  Intefiate,  ^nd  bi^  ^ 
Adminiftrator  fold  the  Term  ;  and  adjudged  good,  becaufe 
a  Devife  of  a  Chattel,  with  Remainder  oyer,  ^' void,     (^ut 
this  is  not  Law  now,  as  you'll  fee  hereafter.) 

The  Huiband  devif^d  his  Gsorfi  to  his  Wife  fox  Lif?^,  and  MwchKcp.  tA 
etfier  her  Deceafe  to  T.  SI  who  fued  in  the  Court  of  Equity 
of  the  Marchers  in  Wales,  to  fecure  hi^  Iptereft  in  the  Rcr 
mainder  ;  biit  a  i^rohibi^ion  was  granted,  becaufe  a  t)cyifc 
of  the  Goods  themfelves,  with  a  Kemaii?dcr  oyer,  is  void^ 
but  not  where  the  Ufe  and  Otcupation  of  them  is  firft  dc,- 
vifed. 

Yet  where  the  Huiband  deVifcd  the  life  of  feveral  Taint-  VaehJ  vcrfui   Z>jmb» 
in^s  and   Jeufels,  Medals,  &r.  to   hi'sWife   for  Life,  and  »ChancRep.u9. 
after  her  Deceafe,  that  the  fame  fhould  remain  to  his  Son,  if 
flic  was  then  with  Child  of  a  Son;  but  if  not,  or  if  the 
Son  fliould  die  without  Iffue  Male  of  his  Body,  .then  the 
fame  to  remain  over  to  the  V(c  of  Thomas  Kachell  i  it  was  ^ 

decreed  that  this  Limitation  over  was  void. 

i)f onry  tapnot  be  dcvifed  from  one  t,o  another :  As  for  In^  Br^^litrjl  v. Jticlmrfm^ 
fiance,' the  Teftator  had  three  Daughters  to  whpm  he  de- a  Vent.  S4?? 
vifcd  540  /.  equally  to  be  divided  ;  and  if  any  of  them  died 
without  YJfue,  her  Part  to  go  to  the  Survivor  ;  otjc  of  then^ 
married  and  died  Vitiout  Iffue ;  the  Hufband  exhibited  a 
Bill  againft  thc^xecutor  and  the  fui-viving  Sifters  for  his 
Wife*s  j^ar^^  being  180 1  and  had  a  Decree,  becaufe  a  Sun» 
pi"  Money  canjiot  be  intailed. 

Anne  Catckmay  by  hey  W^ill  ma^e  her  Siftey  Catherine 
(uackmay  Executrixj^gnd  bequeathed  her  wlioTe  Eftate  (con- 
fiAing  of  picrfonal  T^iflgs)  tq  her  for  Life,  and  after  her 
Deceafe  her  W^ilV was,  (inUr  alia)  the  S;um  of  400  ?.  Ihpuld 


ihould  come  of  Age,  then  the  faid  400/.  to  be  paid  Into 
the  Hands  of  the  Defendant  Morgan,  whom  (he  appointed  to 
fee  her  ^^ill  performed;  CcMrri.^f  died  before  the  Children 

came 
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came  of  Age,  and. left  the  Defendant  Judith  Nichols  her  Ex- 
ecutrix; after  which  the  Chikiven  of  Chrijlopher  Catch  may 
comipg  of  Age,  brought  their  Bill  for  their  refpe^live  Shares 
of  the  400  /.  The  Defendant's  Counfel  inliftod,  that  this 
was  a  void  Devife  to  the  Plaintiffs,  being  the  Remainder  of 
a  perfoual  Thing  after  the  Death  of  another,  to  whom  the 
fame  was  given  before.  But  the  Court  depreed,  that  the 
Plaintiflfe  fhould  have  their  (aid  Legacy  of  400  /.  CaUhmuy 
V.  Nichols,   I  Williams  5, 

John  Ferrers y  Efq  ;  the  Plaintiff  ^^»tf*s  late  Grandfather, 
being  feifed  in  Fee  of  the  feveral  Manors  and  Lands  in  the 
Bill  mentioned  (inter  alia)  devifed  to  the  Defendant  the  La- 
dy Ferrers  for  her  Life,  as  an  Addition  to  her  Jointure,  tliG 
I,  ^95  J  Caftle^  Manor  and  Honour  of  T^wwor/^,  and  alfo  ^/j  Goo<i.f 
.  -CTtd  Furniture  in  Tfimworth  Caflle  ;  and  by  his  Will  defired, 
that  the  Goods  and  Furniture  might  be  preferved  for  the 
Heir,  fo  that  the  Children  which  fhe  l]ad  by  the  Plaintiff's 
Father  might  enjoy  the  fame,  appointing  the  Lady/>r?Yi5 
Executrix.  The  Bill  (inter  alia)  was  to  have  the  Goods  ami 
Furniture  at  Tflmwor^A  Caftle  inventoried  and  preferved  for 
the  Plaintiff  Anne*  Whereupon,  as  to  the  Goods  and  Fur- 
niture, it  was  ordered,  that  an  Inventory  thereof  fhould  be 
taken  and  delivered  to  the  Mafter  by  the  Defendant,  of 
which  Goods,  ^c,  fhe  to  have  the  Ufe  during  her  Life,  and 
aftet  they  were  to  be  delivered  and  remain  to  the  Plaintiff'j 
Ufe  and  Benefit.     Shirley  v.  Ferrers^  l  Williams  6, 

One  ff^rftf  devifed  all  his  Houfhold  Goods  in  his  Dwelling 
Houfe  at  H.  unto  his  Wife  for  her  Life,  and  after  her  Death 
to  his  Son,  and  died,  having  made  one  Parrat  his  Executor. 
.  The  Son  btought  a  Bill  againff  the  Wife  and  Executor,  to 
have  an  Inventory  of  thefe  Goods,  and  that  the  Wife  fhouhj 
give  Security  that  they,  at  the  Time  of  her  Death,  fliould 
be  forthcoming  to  the  Plaintiff,  and  not  to  be  imbczzled. 

And  theC^ueftion  was,  whether  this  Devife  of  the  Goods 
to  one  for  Life,  with  Remainder  over,  was  not  void  as  tp 
the  Remainder,  it  not  being  by  way  of  Ufe. 

The  Lord  Keeper,  on  the  Strength  and  Authority  of  late 
Precedents,  which  had  followed. the  Civil  and  Canon  Laws, 
in  cpnftruing  the  Ufe  of  the  Thing,  and  not  the  Thing  it 
felf  to  pafs,  where  the  firft  Devife  is  for  a  limited  Time,  in 
order  the  better  to  comply  with  the  Intent  of  the  Teftator, 
allowed  the  Devife  over  to  be  good.  Hyde  v.  Parrat,  i 
Williams  i.  Sec  alfo  the  Cafe  of  Tijffen  v.  Tijfen,  i  Wil- 
liams 500. 

The  Teftator  being  pofTeflTed  of  a  perfonal  Eftatc  of  the 
Value  of  333  /.  and  having  a  Wife  and  a  Sifter,  (the  Plain- 
tiff) but  no  Iffue,  by  Will  gave  10/.    to  his  Sifter,  and 
^  direfts,  that  fuch  Part  of  his  Eftatc  as  his  Wife  fhould  leave 

of  her  Su6fiftence  fliould  return  to  his  Sifter,  and  the  Heir 
of  her  Body. 

The  Wife  married  a  fecond  Hufband  the  Defendant,  and 
died. 

The 


Part  III.     Dcvife  of  aperfanal  Thing,  Remainder  over. 

The  Bill  was  brought  for.  an  Account  of  the  pcrfonal 
ERate. 

ij}y  It   vas  objeflcd,  that  formerly,  even  a    Leafe  for 
^  Years  could  not  be  dcvifed  over  after  a  Life,  much  lefs 
could  a  mere  perfonal  Chattel. 

idlyy  That  the  Widow  had  a  Power  to  difpofc  of  the 
whole,  that  Equity  would  not  have  compelled  her  to  give 
Security  not  to'confume  the  principal  Money. 

Sed  fer  Curiam,  It  is  now  efiabliftfed,  that  a  perfonal 
Thing  or  Money  may  be  dcvifed  to  one  for  Life,  the  Re- 
mainder over;  and  as  to  what  is  infjf^ed  on,  that  the  Wife 
had  a  Pov^er  over  the  Capital,  that  is  true,  provided  it  had 
been  ncccffary  for  her  Subfiflcnce,  not  otherwife.  Let  the 
Maderfce  how  much  of  this  perfonal  Ef^ate  has  been  ap- 
plied for  the  M'ifc's  Subfiflence  ;  and  let  the  Defendant  ac- 
count for  the  Rcfidue  that  has  come  to  hei;  Kands.  Ufzuett 
and  Hal  fey,   i  Williams  651. 

Sir  Richaid  G rofvenQK  hy  Will  devifed  his  real  Eflate  to        ..    . 
Sir  Thomas  Grojvctior  for  Life,    Remainder  to   Trui^ccs, 
Remainder  to  his  firft  and  other  Sons  in  Tail^  Remainder  to 
S\\  Robert   Grofvenor  in  the  fame  Manner,  and   then  wills, 
that  his  Plate,  Jewels,  Library  of  Books,  arci  Fuiniturc  of 
his  Manfion  Houfe  in and   W.  fhould  go  as  Heir- 
looms as  far  as  they  can  by  Law  to  the   Heiis  Male  of  hi«       f      jg  .    -T 
Family  fucceflively,  as  his  real  Eftatc  thereby  fettled;  and 
made  Sir  Thomas  refiduary  Legatee  aiid  Executor.  Sir  Rick^ 
ard  died.     Sir  Thomas  made  a  Will,  and  gave  two  Legacies, 
one  of  8000  /.  to  Catherine  Lucy  Gower,  payable  at  twenty- 
one,  made  Sir.  i^oi^r^  his  Executor,  and  died,  having  never   ' 
had  a  Son. 

Catherine  Lucy  Gozver  during  her  Infancy,  by  her  next 
Friend,  brought  her  Bill  in  Chancery  to  have  her  Legacy 
fccured  to  her  ;  and  the  principal  Queftion  was,  whether 
the  Plate,  Jewels,  ^c.  dire6)ed  by  the  Will  of  Sir  Riihaid 
to  go  as  Heir-looms,  belong  to  Sir  Rclert  on  the  Death  of 
Sir  Thomas,  having  never  had  a  Son?  Ov,  whether  they 
are  to  be  confidered  as  Part  of  the  Perfonal  Eflate  of  Sjip 
Thomas,  fo  as  his  Executors  fhould  have  them  ?  But  it  was 
determined,  that  they  were  not  to  be  confidered  as  Part  of  • 
the  Eftate  of  Sir  Thomas;  out  of  which  the  Maintlff  woulcj 
have  a  SatisfaSion.     Barn.  Ref,  54  to  63. 

Finally,  (17)  Whereas  by  the  Civil  Law  it  v as  lawful 
for  the  T^fTator  to  bequeath  not  only  his  own  Things,  but 
another  Man's  filfoc  ;  infomuch  that  the  Executor  was  com-  '  §•  Non  rolim,  Inftlc .^ 

fellable  to  redeem  the  faine  Thrng,  and  deliver  it  to  the  ^^^^^S^*^*  ^"™  *^i«"i-' 
egatary;  or  if  the  Owner  would  not  fell  it,  then  to  pay  ^""    '       ^*' 
thejuft  Value  thereof  to  the  fame  Legatary  ^  ;  unlefs  the«<  Epd.  f.  non  folum. 
Teftator  wxre  ignorant  that  the  fame  Thing  did  belong  to  ^- "o**  d^ibium.  a;  de 
another,  and  did  fuppofe  it  to  be  his  own  ;  in  which  Cafe  ^^5*'S* 
the  Legacy  is  void,  fo  that  the  Executor  is  neither  bound  to 
bay  the  Thing,  nor  pay  the  Value  thereof  «,  becaufe  if  the  •  d.  $.  non  folum.  U 
Tcftator  had  known  that  it  had  been  another  Man's,  he  5  ^^^^'  §•  fi  «».  ff, 

would  ^'  ^'^^'  ^  . 
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'd.€.n4^n.  folixm.  ln-\t^ould  not  hlVe  bequeathed  the  lame  ^  :  Yet  rieTerthelcfs 
?!n  iiiS*de  tcfta.  ex.  ^^^^  ^^  ^^^  ^^^^  Ecplefiaftical  g,  and  alfo  by  the  Laws  of 
tr*'.  &  M  Covar.  in  this  Realm  J^^  iio  JVIan  can  bequeath  or  dcvifc  any  Thing 
fin.  Panor.  ia  repe  c  by  his  Laft  Will,  favinlg  only  that  which  is  his  own,  and 
Srs^f^r^  W-  ^^at  ^Wch  he  hath  .to  his^  propei-  Ufe  i  3  and  if  Ije  do  be- 
fersntiis  inter  jus  can.  queath  afiy  othet  Man's,  the  Bequeft  is  void,  fo  that  the 
&  civil.  n-W.  Executor  is  neither  bound  to  redeem  the  Thing  for  the  Le- 

tefAS^&Vi/W  gatary,  nor  to  pdy  the.  value  thereof  k;  and  that  without 
Hac  etiam  pertincat'Dlftihilion,  whether  the  Teftator  did  know,  or  not  knovr, 
quar  fttpeiiua  ftribun-  whether  the  Thing  bequeathed  were  his  o  \vn,  or  another 
Kmpw«  fTcol^  Man*s  1.  But  what  if  the  teftator  do  bequeath  fomething 
dditfino  difponet^re.  which  at  the  Tiqie  of  the  making  the  Tcftamcnt  is  not  his, 
i^Covar  "pawnor** di-  ^^'  ^^^  Teflator  iftei'svards  doth  buy  the  fame  ?  Whether  is 
chaid^ubi  fullra?  **  ^^  thing  due^or  TCGOverable  by  the  Legatary  ?  By  the  Civil 
»  Si  enim  ignorafltf  Law  it  is  not  due  ",  but  in  fome  few  Cafes  ^*  By  the  Laws 
vcf  cTviU**°ure  ^uM^^^**^^  Realm  it  fccmeth  that  we  are  to  diftiftguifli,  whether 
valet  le^itum.  J.  non  fonie  fpccial  Thi^g.  be  de^ifed  or  not.  For  if  a  fpecial  or 
foluifl.  Inflit.  delcga. certain  Thing  be  devifed,  as  if  the  Teflatof  do  bequeath 
Canon!'  ^'  ^^^  "'**'^'  ^^^  Manor  of  Z>a/f,  then  though  the  Teflator  had  no  fuch 
*  Repcrtor.  Borudi*  Manoir  when  the  Will  was  made,  yet  by  the  Purcbafc  made 
verb.  rcguU  Caton.      ftfterwirdiy  the  Teftator  is  prefumed  to  have  had  this  Mean- 

iiig  from  the;  Beginning,  £0  purchafe  the  fame'  for  the  Benefit 
•Plowd.  in  caf.lifef  Off  tAe  Legatary  ;  and  fo  the  D'eyife  is  good  o*  But  if  the 
Bree  u   RjgJcM^  fel^Legacy'  be  not  fptcial,  but  general^,  a^  if  the  Teftator  dp 

bequeath  all- his  L^inds  ;  then  the  .Teftator  hating  fome 

La»ils  at  the  Timi^  of  making  the  Tef!ament,  and  purchafing 

bfhet  L»rid$  aftefx^-atds,  thef$  Lands  purchafed  after  the 

Tf  Howii  vibiCvkpnL*      MUkirig  of  the  T^ftamdnt  iTiall  not  pafs  P*     But  howfocvcr 

the  Laws  of  this  Realm  have  determined  concerning  the  I)e~ 

vife  of  Lands,  Tenemeir^s  and   Hereditan\ents,  purchafed 

afteV  the  Making  the  Teftinicnt  t  Yef  concerning  Goods,  if 

the  Teftator  do  bequeatf^  any  fuch  Thing  in  genei^l  Terir^ 

p     '     ^     n       fts  i  Horfc  or  aih  Ox,  altKo'  the  Teftator  have  neither  Rorfp 

L     *95     J      nor  Ox  at  the  iTinip  of  l^is  Teftameht  made,  hcither  yet  at 

n  Bar.  Ptful.  de  Caft.  the  Time  of  his  De^th,  the  tegacy  is  not  therefore  ^oid  ^  j 

&  alii   in    L.  lt%2x.  but  the  Executor  is  bound  to  deju'er  an  Horfe,  or  an  0:^^ 

Mneraliter.  dc  le;^.  I.  ^^  clfewhere  IS  confirmed  ;  where  alfo  is  fliewed  to  whom 

th«  Choice  belong'eth  in  this  Cafe',  and  what  Manner  of 
f  Infra  part  7.  f .  X.     Thin^  is  tp  bp  delivered  r.  .  .  j 

Titt  yerfiit  PiJfeiMp  So  a  Devife  of  300 /.  to  be  paid  to  his  Child  which  h^ 

I  Qh^nc.  Kep,  )6x»     (hall  have  at  his  Death  ;  and  if  none^  th^ea  to  his  Sifter  i?. 

S.  iiftcrwards  he  had  three  Children,  and  then  by  a  Codicil 

he  devifed  200  /.  A-piece  to  his  C|iildrch,,  but  did  xiot  fay 

for  their  Portions';  decreed,  that  they  fhal)  have  aSfaare  of  the 

300  A  and   like wrife  200 f  a-piece  by  way  of  AccumuUtio^. 

Cchrrys  Caft.  The  Dcvife  w?i3  of  Money  to  a  Woman  at  her  Age  of 

^Vcp%.3^i-  Twenty-one  Yei^i^,  or  Marriage,  to  he  paid  to  her  with  In^ 

g^  Q.  tere^y  and  inc  died  before  Twentyrone,  and  unmarried  :  Aa-» 

judged  that  the  Money  fhall  go  to  her  Executor;  but  if  it 
had  not  been  fajd,  when  to  be  paid,  and  fhe  had  died  before 
Twenty-one.  fi^r.  it  hail  been  a  Upfed  Legacy, 

I>cvifc 
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Devifeof  a  Sand  of  Money  to  T.  S.  to  he  difpofed  hy  him  nurtsn  vcrfua  l}unch» 
for  certain  Furfbfes  which  he  (the  Tcftator)  in  a  private  Note  i   Chanc  .Kciv    198. 
ftoald  acqiiaiftt  him  withal^  and  he  died  without  marking  any  vcrfuf  5/^^»* 
fuch  Note  :  It  was  decreed  for  T.  5.  beda^jfe  it  is  k  Deyife  to- 
him  and  riot  to  the  Executors,'  for  ifdoth  not  appear  thkt 
they  were  to  take  any  Thing  by  the  Will. 

If  a  Man  devifes  His  Houfe,  and  all  his  Goods  and  Ftir- 
tiiture  therein  to  hiis  Wife  for  Life,  aftd  after  her  Deceafc 
to  his  Son  R.  and  his  Heirs,  except  his  Piflutes  which  he 
gives  to  his  Sons  A*  and  3.  And  Jie  has  Pidlures  in  Boxes, 
as  well  as.  thbfc  hting  iip  in  the  Hoiifc  J  and  likcwife  Pic- 
tures' at  his  Deathj  which  he  had  not  it  the  Time  of  making 
his  WUl ;   and  it  is  prpved   in  the  Caufe  that  he  had  Skill  \,\ 

in  P:6iifresj  and  frequently  bought  and  fold  thctii  again  ;  the 
Exception  of  (he  Pi^luies  fliall  extend,  as  well  to  the 
Pix?iures  hung  up  as  Furniture,  as  to^thcfe  in  Boxes  ;  and  as- 
well  to  thofe  in  the  Hoafe  at  (he  Time  of  the  Will,  as  lO 
thofe  bought  in  after  the  Will  made,  fo  that  they  fliall  pafi 
to  tlie  Sons  A*  and£.  Gayre  and  Gayre^  2  Virn,  538. 

Cur.  The  Devifc  6f  all  one's  ttoutliold  Goods  ^vill  paft 
ill  Houfliold  Goods  that  the  Tcftator  has  at  the  Time  of 
his  Death  ;  contra  of  a  Devife  of  all  ohe's  Lahds,^  for  tha.t 
will  pafs  only  the  Lands  ^hich  the  Teftator  then  hid  :  Bu< 
Hoirfhold  Goods  are  always  perifhing  atid  chaiigihg;  afsd 
therefore  theWillj  as  to  thc'pcrfonal  Eftatej  ihall  lelateto 
the  Tiiric  of  the  TeftatOT*s  Death,'  otherwifc  it  would  be 
vcfy  incbhvcnieht^  for  then  a  Jjlf  an  muft  tnake  a  nc\^  Will 
fcvcry  Day.     i  JViUiams  424.     Sclk.  237:    .  ..       : 

Per  Cur.,  A  Dtvifc  of  a  Leafe  for  Yeats  diffets  frotn  a  De-  ^ 

Tifcof  a  Freehold  .or  Fee-fitn'plc  ;  for  Ihftahce,  one  canriot 
devifc  Fec-fimple  Land^  which  he  has  riot  at  the  Time  of 
making  the  Will  j  but  Leafes  Or  perfonal  Eftate,  though 
they  were  not  the  TcftatorS  it  the  Time -when  he  made  his 
Will,  yet  if  ^they  be  his  at  the  Time  df  Kit  Deaths  llirfU 
pafs  by  the  Will  j  therefore  if  o^ne  dcvifes  all  his  real  and 
pcrfonai  Eftatc>  ind  afterwards  acquires  mote  of  each  Kirtd^ 
the  real  Eftate  purchafed  afterwards  ftiall  not  pafs  i  fecus  as 
to  the  perfonal  Eftate j  and  yet  the*  Intemiori  of  the  Party 
tnuft:  haVe  been  the  fame  as  to  bc^th  i  and  the  Reafon  of  the 
Difference  is  thkj  with  regard  io  the  real  Eftat*  bought  after 
the  Making  the  Will,  fuppofing  that  riot  to  pift^  ftill  there  [  t§6  ]' 
is  one  in  Law  capable  of  tdkin^  it,  (viz.)  th6  Heir  ;*but 
as  to  the  perfonal  Eftate^  if  the  Jixecutor^  though  made 
before  the  acquiring  thereof,  does  not  take  il,  it  is  uticertain 
who  fhall.     I  JVilliams  575; 

Colenel  Coddrington  devifed  ill  thefe  W'orrfs  t  1  detife  my 
Library  of  Books,^  now  in  the  Cuftody  of  Mh  Gdrfwelly  to 
AH  Souls  College  in  Oxford  ;  and  in  the  Canle  Will  he  deyifed 
to  the  faid  College  4000/..  more  to  augment  their  Library  j 
after  which  the  Teftatbt  bought  feveril  Books  of  Value, 
which  were  placed  in  the  faid  Library. 

V«L.  I,  G  g  .  Tt 
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It  was  decreed,  that  the  Books  bought  afterwards  by  the 
Teftator,  and  put  in  the  Library^  flibuld  pafs  to  the  College 
Ijy  the  Will  >  the  Court  being  of  Opinion,  that  the  Word 
new  did  not  relate  to  the  Book^  which  weii  in  the  Library 
at  the  Time  of  making  the  Will ;  but  on  Conftni6^ioH 
of  the  whole  Sentence  denoted  where  the  faid  Libraiy  was, 
and  might  be  itifcnded  to  diftinguifli  it  from  any  otb*^  Li- 
brary of  the  Tcihitor's.  All  Souls  College  VerCtw  Coddri^igiony 
I   H^illtAms  ^j^^j* 

l)evijef  of  Leqfes   and  ChatUls  real^    when  good,  'ijt^hen 

.  noti  and  to  whom. 

TT/'  H*  poffeflbd  of  a  hn^  Term  of  feventy-Jix   Ytars,  de- 
^    vu  ^  vifeth  that  W.  Heath  his  Snn,  and  his  AJfi^Sy  Ibould 

alionrRcp!  i39^s.  a  ^*v^  the  faid  Tenements  and  Reverfion  of  them,  and  all  his 
Palm.  48.  33$.  s.  c.  Title  and  Intereft  m  the  faid  Tenements,  for  all  the  othet 
ac^&!ijt^V^'c:«r«^^^  *^^  **^^  fcventy-fix  Years  which  fltould  be  unexpired  at 
Cro:  car[  23tv  '  the  Time  of  the  Wife's  Death  ;  Provided,  that  if  the  faid 

See  the  Cafe  of  Ctttw  JV.  died  wlthout  Iffuc  living  at  the  Time  of  his  Death,  that 
y.H,atb  iH>ftea.  Thomas  hia   Son  IhoUld  have   it  for   the  Refidne  of  the 

Sevcnty-fix  Years  unexpired,  from  the  Death  of  his  Wife 
and  of  JV^  without  Iffue  ;  and  if  he  'died  without  Iffuc, 
then  to  his  Daughters :  fV.  alierts,  and  dies  without  Iffue. 
The  C^ucftion  w-as,  whether  this  Alienation  ffiall  bind  7"- 
//.  or  thar  he^  may  avoid  it :  Adjudged  that  this  Alienation 
fliall  bind  T.-i/.  forwhen'he  liroittod  it  to  ^.  and  his  Aftinfy 
all  the  Eftate  was  vefted  in  him»  and  he  had  an  abfolutc 
Power  fo  4ifpof«  thereof:  And  then  the  Provifo  thereto 
added  is  void  to  rcftrain  the  Alienation  :  and  the  Limitation 
to  the  Heirs  of  the  Body  and  the  Provifo  are  all  one. 

i.  deyifed  a  Term- of  Years  to  A,  and  the  Heirs  of  his 
Body,  -and  if  he  die  without  Iffue,  that  it  flwl I  remain  to 
another  :  It  v^4s  adjudged  a  void  Remainder,  for  he  caimot 
limit  a  Remainder  upon  a  Term  after  the  Death  of  another 
without  Iffue;  for  fuch  an  Entail  of  aT^rm  ts  notall^^- 
l.??_TS^'J!!.!^!'?^M"*'^'c  in  Law,  for  the  Mifcbicf  which   otherwife  would 

cnfue,.  if  there  fhouid  be  fuch  a  Pci-petuity  of  a  Term  •• 

The  Teftatot  dcvifcd,  that  bis  Wife  (liould  bare  all  the 
Land  in  his  Leafe  which  be  had  for  Sixty  Yearsy  for  fr 
many  Years  of  that  Leafe  as  (he  Ihould  live,  and  after  her 
Deceafe,  the  Refiiue  U>  her  Son  and  his  Affigns^  and  made 
her  Executrix,  and  died :  Adjudged  that  Uiis  Remainder 
was  good. 

A  Term  for  Years  will  not  only  bar  a  Remainder,  as  in 
the  Cafe  laft  mentioned^  but  a  Remainder  upon  a  Contin- 
gency, (^z.)  the  Father  devifed  a  Term  of  Years  to  hit 
Daughter,  and  to  the  Heirs  of  h&r  Body,  Remainder  to  his 
fccond  Daughter  in  Tail ;  this  is  void,^  becaufe  the  Tcftaior 
had  difpofed  411  the  Tcrtn  to  his  Daughter;  befidcsthc 
Law  will  not  allow  a  Tcrm.for  Years  to  he  limited  in  Re- 
mainder^ unlefs  it  is  upon  a  Cotttingency  ;  As  for  Inftance, 
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if  the  Teftator  had  dcvifed  a  Term  for  Years  to  T.  S.  and 
if  he  die  within  the  Tcrniy  that  jE".  G.  fhould  have  the  Re- 
iidue,  fuch  a  Remainder  is  good,  becaufe  he  had  not  dif* 
.pofed  the  \v4jole  Term  to  7\  5. 

fV.  C.  poffeiTed  of  a  Terra  for  Years  devifed  it  to  his  Wife  «  Roll.  Abr.45ia.otttd 
for  Life,  ajrtd   afterM^ards  that;  Jo.  his  fon  ftiould  have  the ^'^^'J^'^'***- 
Occupafien  thereof  as  long  as  he   had  Iffue,  and  if  he  died, 
without  Iflue  unmarried,  he  devifed  one  Mpiety  to  2>.  his 
Daughter,  t^e   other  Moiety  to  i?.  and  JV.  his  Sons,  and 
made  his  Wife  Executrix,  and  fli-e  affented   to  the  I^^gacy,  J^j*  ^*(®  U^<»»<<*  <♦ 
and  died  ;  7o.  aitd  Jfj/per  A'l^d  without  IlTiie,  unmarried  :  Arcbe^^  Cafc,  i  Safk. 
Adjudged  that  R.  and  AK.  ftiould  have  a  Moiety.     And  this  w$'"whichfccWr/#/^«r. 
Cafe  differs  from  the  Cafe  of  Child  and  Baylie  abovefaid  : 
Bcca.ufe  the  Lin  iiatioi?  here  is,  [if  he  die  without  Iffut  U7imar^ 
ried^  which  is   upon  thr Matter,  that  if  he  dies  within  the. 
Term,  for  if  he  be  not  married,  he  cannot  have  Iffue  ;  but 
in  Chifd^s  Cafe,  he  plight  have  Iffue,  and  yet  if  tliat  Iffue  i  ^^  ^  j,^^  g^^,  ^^ 
Ihould  die  without  Iffiie  in  his  Lift-time,  it  fhould  remain,  tJyeariik  and  Cbsffcii 
which  the  Law  will  neither  expeiSl  nor^fuffer  % ,  *  ^'*'^-  2^* 

Leffee  for  Yeaj^s  devifeth  his  intire  Term  Xq  A.  Frpvifo^  if 
he  dicth  living  J,  S.  then  the  Refidue  of  the  Term  rfjall 
Remain  to  y.  5.  J/  doth  alien,  apd  dicth  :  Psr  Hale  and 
Motintagi^y  y.  5.  is  without  Remedy  ^.  '*6E^6»  Dy.  fa.  ^4. 

Leffee  for  forty  Years  of  a  Houfe  deyifefih  the  Houfe  tg 
y.  S.  without  limiting  what  Eftate  he  fhali  have  :  The  be-  ^  ^       j-j.^^  j^     ^^ 
yifec  ftiall  have  the  intire  Te^P ;  for  he  cannot  have  it  fq^  307/  Andpff.  Rep.  n. 
Life,  at  Will,  nor  for  a  lefs  Term  of  Years  ^r  >o5. 

A  Man  madje  his  Will  in  this  l^aniier;  vix.  I  have  made 
m   Leafe  for  Twenty -one  Years  to  J.  S.  faying  but  Twenty 
Shillings  Rent;  Per  Curiam,  it  is  a  good  Leafe  by  jthe  Will  ;  y  x.    %  Elie.  Moor't 
for  that  Word  [Z  have]  fhall  be  taktn  in  the  Pfefent  Tcnfe,  Rep.  fa  %u  m  jo», 
as  is  the  Word  [Dedi]  in  a  Deed  of  Feoffment  y. 

\Leffc  for  Sixty  Years  devifed  it  in  this  Manner :  I glve^  my 
Wife  and  my  Coufin  my  Term  for  their  Lives  y  and  after  to  fuch  ^ 

JPtrfons  Msfhall  remain  fn  ff^y  Houfe  at  N.  at  the  Time  of  their  * 

J>€ceiije'^  the  Wife  furviyes,  and  ^ffigns  the  Teim  \o  another; 
jhe  Heir  of  the  Leifor  enters,  apd  lets  for  Years,  the  Term 
expires,  the  Leffee  continues  in  Poffcffton  until  the  Peath  of  \ 

'  the  Wife.  The  Queftion  was,  if  the  'Remainder  of  thp 
Term  were  good.  Two  Juftices  held  it  was  not,  becaufe  it 
was  but  a  Poffibiliiy,  and  there  cannot  be  any  Remainder 
thereof}  and  no  Counfel  can  advife  how  fuch  a  Remainder 
by  any  ASt  can  be  executied,  and  therefore  it  cannot  be  good 
in  a  Will.  But  Two  Juftices  to  the  contrary,  and  they  i;e" 
Hed*upon  Ihe  Authorities  of  W'elden  an,d  Paramor^  Cafe. 
J^/.  Cpiif.  Sed  adjaruatur  ^t  •  m.  5  .lacB.  1^  ^f*f^ 

iSr/ V.  50ri/«fi/,  Cioke,  part  4«  fb*  19B.    i  Roll;  Abr.  616  j 

Thof^  Cafes  are  as  folloWj-Y^/^r  J  Leffee  for  Tears  ^t- Wclkdenytr.  Elkingun, 
Tifcd  that  his  Wife  fhould  have  the  Occupation  of  his  Lands  ^^^'^  ^•"^  ^*^ 
farfo  many  Oftars  as fhe^  fhould  live,  and  after  her  Dcccafe  the      (^      J()8     ] 
fleiidne  to  her  Son,  aiid  m;^de  her  folc  Executrix,  and  died, 
rtc  W»doW  fqld  tUc  Term  ^^d  died  Vcfoic  the  Leafe  waa 

^^pirc4» 
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expired  :  Adjudged  this  -was   not  a   Devife  of  the  whole 
Term  to  the  Wite,  but  upon  a  Contingency  ifjktfhouldlive 
fo  longy  gind  her  Intereft  was  to  determine  bii  her  Death,  fo 
that  this  Sale  was  void  again  ft  the  Son,  becaufe  the  Remain- 
der ;uras  to  arife  to  him  upon  a  Contingency  of  her  Dying 
before  the  Term  expired  ;  ^therefore  the  Devife  of  the  Rc- 
Hdue  to  him  fhall  be  expounded  to  precede  the  Devife  to  the 
Wife,  that  both  may  fland,  for  there  was  ho  exfrcfs   Ejiate 
for  Life  devifed  to  her ;  if  it  had,  flie  would  have  been  in- 
titled  to  the  whole  Term,  becaufe  iri  Judgment  of  LaVan  • 
Eftatc  for  Life  is  more  valuable  than  for  Years. 
T^r^maur  vcu  Tardlty^      So  where  LciVee  for  Years  devifed  «//  his  Txrm  Jo  his 
Coni.^S.  .     Son,  and  that   his  Wife  Jhduld  have  the  Occupation  of  the 

_  •    -  •       Lands  during  his  Minority  ;  fli6  fold  the  Term  (being  Execu- 

trix) an^  died  :  Adjudged  that  hdr  5ale  was  void  againft  her 
Son,  for  it  fliall  be  intended  that  the  Devife  to  her  fliall 
precede  the  Devife  to  him,  though  it  follow  in  Words,  and 
that  fhc  had  not  the  wHole^Term,  but  only  Part  of  it  du- 
ring the  Nopagc  of  her  Son,  and  the  Ilemainder  was  to  veft 
in  him  upon  the  Contingency  of  liis  living  till  ht  came  of 
^gc.    —  .         '        - 

A  IVfan  poffeffed  of  a  Term  for  Forty  Years,  by  his  Will 
devifeth  the  fame  to. ^.  Si.  after  the  Death  of  his  Wife,  and 
that  the  Wife  ftiould  enjoy  it  daring  her  tife,  and  that  J^ 
S.  fhould'neither'devife  it  nor  fell  it,  but  leave  it  to  defcend 
*  to  his  Son  ;  and  in  the  mean  time  ray  Will  is,  that  my  Wiic 
fliallKavc  the  Ufc  thereof  during'  her  Life,  yielding  lo  L 
nearly  to  y.  5.  during  her  Life,  at  two  Fejifls  {  ^lid  made 
lis  Wife  Executrfx,  and  died  :  The  VVifc  entered,  and  pai4 
the  ID  /.  yearly  according  to  the  Will;  In  this  Cafe  Three 
Points  are  i-efolved.  i.  That  7.  S.  doth  not  take  by  May 
of  Reniainder,  but  by  Way  of  I;xccutory  Devife ;  and  a 
Man  may  devife  fuch  an  Eftatc  by  his  Will,  which  he  can- 
not make  by  A61  executed  :  And  ^he  Cafe  is  no  more  thaa 
this,  that  after  the  Death  of  his  Wife,  J.  S.  fliould  have 
tlie  Refidue  of  .the  Term.  2.  TJie  Devife  is  good,  being  a 
Chattel,  which  may  veft  and  dcveft  at  the  Pleafure  of  the 
Devifor.  '3.  That  there  Is  no  Difference,  when  one  devifeth 
•  C  lib.  S.  fo.  90.  ^^s  Land  or  his  Le^fe,  or  the  Ufp  or  Occupatiou^  or  the 
^<iitltio   MrnHHin^'t     Profits  of  his  Land  a,  :    ••      '   :.     :  ' 

^*^^'  '    Devife  of  a  Leafe  for  Years  to  his  Wife  fof  Life,  and 

OoJb!  \^^^*^^^'**  afterwards  to  his  Children  unprejerd  j  thofe  who  argued  that 
3  Lcoiu  89.  S.  c.  ^^^  Wife  ftiould   have  the  whole  Terniy  difiinguifhed  this 

%  Leon.  9z.  s.  c.  Cafe  from  that  of  IVelkden^  where  the  Devife  was,  That  the 
I  And.  61.  S.  c.  Wife  fhould  have  the  Lands  in  Leafe^  &c.  and  from  that  of 

^•r'<k^H6^yJcbnpiJu/^^^^^<>ur\  &c,  where  the  Devife  was,  that  theWifefhauli 
3luA  Muitkvf  MmMHinii  have  the  Profits  of  the  Lands  until  her  Son  came  of  Age ;  but 
^*^«^*  in  the  principal  Cafe  the  Lands  are  not  mentioned,  but  the 

very  Leafe  was  devifed  :  But  adjudged  that  the  Wife  had  dpiy 
*  an  Eftatc  for  fo  many  Years  as  Ihe  ihouM  live;  and  it  bein$; 

contingent  whether  any  might  remain  at  her  Death;  yft»! 
any  did  r<rmain,  they  were  upon  fuch  a  Contingency  ^in- 
tended for  his  Children  unprefer!d. 

'.  •     f  Pcvifi 
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Devire  of  a  Term  for  Years  to  his  Wife  for  Life,  Re-  ^'^'>'   verfus   4fmi>rj, 
Biainder  to  ^okn,  and  the  Heirs  of  his 'Body,,  who  died  in  her  f^^^^^^'^a ';?^K 
Life- time  :    Adjudged  that  the  Executor  of  yokn  had  no  cafe.        '         ' 
Title  to  the  Teioi,  bccaufe  yohn  himfelfh2.d  only  a  contin- 
gent Title  to  fo  much  thereof  as  fhould  be  to  come  after  the   . 
Death  of  ^he  Wife,  for  fhe  might  happen  to  furvive  the 
whole  Terfld  ;  'xhejefpre  if  the  Devifee  of  fuch  a  contingent      [     199     J 
intcreft  dies  before  the  Contingency  happe^is,  it  fhaUnot  go 
to  his  Execujtor,  ^*  '  , 

But  in  Blandfor£s^C^{e  there  feems  to  be  a  contrary  Ktio-t.BianJM r. BlojiJ/trd^ 
lutioft,  which  was  a  Pcvife  pf  a  Teiro  for  Years  to  his  ^|^^^^*  g^  ^^ 
Wife  for  Life,  Remainder  to  Thomas  and  Lucy,  if  they  have  3  Bulft.  98.  s.  c. 
noljfue  Male,  and  if  they  fiave  IJfue  Male,  then  to  be  re- «  Cro.  394.  s.  c. 
fcrvcd  for    their  Benefit;  they  %zA  fuch  Wue,  and   then  ^  ^^^^^I^^P'^^'^- 9* 
Tfiomas  died:  Adjudged  that  the  Remainder  to.  the  Iflue 
Male  was  well   limited,  for  hy  the  Devije  of  ihe   Term  for 
Tegrs  to  tfic  Wife  for  Life,  fixe  had  npt  tie  vfhok  Term,  but 
upon  the  Contingency  of  her  liyirig  fo  Ippg,  and  the  Pofli- 
bility  of  what  might  remain  at  her  Death  vr^s  well  limited 
to  Thomas  and  Lucy  by  Way  of  executory  Devife. 

The  Cafe  of  Price  and  Almorj  before-mentioned  is  denied  SlerifvexC\jiTVr$tbamt 
to  be  Law  in  Sheriffs  Cafe,  but  that  Cafe  is  reported  in  a  ?  ^'■?;  ^f?,  ^,.  «  c, 
very  inccrtain  Manner,  as  tollowcth,  (vtz.J  The  1  cft^toT  ^  roi;.  ^br.  48.  s.  ^^ 
dcvifed  a  Leafe  to  his  Wife  for  Six'  Tears,  Remainder  to 
John,  if  he  eomes  home ;  and  if  he  did  not  coni^  within  Si^ 
liars,  then  WilWsim  fhould  have  it  till  J  ohnxame  home;  Wil* 
liam  within  the  Six  Years  devifcd  the  Term  to.  Hejler,  and 
jnade  her  Executrix,  and  died :  It  was  pbje«S^ed,  that  this 
was  a  meer  contingent  Interejl  fo  William^  and  that  he  could 
not  have  the  Term  unlefs  he  had  outlived  Six  Years,  and 
John  had  pot  come  within  that  Time,  becaufe  nothing  veiled 
in  him  till  then ;  and  if  fo,  'tis  certain  he  could  not  devif^ 
it:  But  adju<3gcd,  that  there  being  an  exprefa  Devife  for  a 
cfrtain  Number  of  Six  Tears,  and  afterwards  for  the  Refiduc 
of  the  Term  ;  'tis  not  a  Contingency,  but  an  Interejl  vejled 
after  the  Six  Years  in  William',  but  if  it  fhould  be  a  Con- 
tingency, 'tis  fuch  that  the  Term  might  have  veiled  in  him, 
if  he  had  forviycd  the  Six  Years,  and  by  Confequence  it 
ihall  goto  his  ExecOtor;  'tin  fo  reported  by  Juflicc  Croke^ 
ariiJ'by  ^t>//i  in-his  i  Abr.  hut  in  the  fecond  Part  of  hi^ 
Abri'dgiAent,  He  rcpdrts  it  otherwife,  (viz.)  that  William 
could  riot  devife  this'Continjgency  which  he  had,  within  the  ^ 

Six  Years,  for  it  was  not  an  Interejl  vejled  in  hipi  till  after 
thofe  Years  were  expired. 

If  one  be  pofieffed  of  a  Term  -of  Years,  and  devife  the 
fame  to  another  and  his  Heirs,  or  his  Heirs   Males;  the  „  ^   ...  . 

Executors  or  Admiiiiflrators,  not  the  Heirs  .  of  the  Devifee  tamp^e^  c*fc,  Pe?k.* 
(hall  have  it  ^.  s.  55^,  558.    '   ' 

C.  dcvifeth  his  Land  to  A,  jB.  and  the  Heirs  Male  of  hi« 

Body  for  the  Term  of  Ninety-nine  Years  :  By  this  Devife 

.  ^-  B.  hath  but  a  Leafe  for  fo  many  Years,  if  the  Heirs 

Male  of  his  Body  fhall  fo  long  continue,  and  for  Want  of 

IlTuc  ^ 


'»  n  . 
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Iffue  Male  the  Term  of  Years  ftiall  determine :  .And  i^^hif 
Cafe  the  Executor  or  Adminlftrafor,  not  th^  Heijrs  Male  oJf 

*  c.  lib.  10.  fo.  S;.  A.  B.  fhall  have  it  after  his  Death  c. 

i.,«.r J  I*W'»  Cafe      .  If  one  dcvifeth  his  land  to  his  Executors' for  t^ePayr 

ment  of  his  Debts >  and  until  bis  Debts  be^paid;  by  this 
De?ife  the  Executors  have  a  Chattel  and  uncertain  Intercft^ 

*  Coke  laft.  part  I.  *^  ^^^7  ^^^  ^^^^  Executors  fhall  hjpld  it  until  their  Debts 
43.  be  paid,  and  no  longer  ^. 

W.  feifed  of  Lands  in  Fee,  devifed  to  his  Daughter  an4 
her  Heirs,  when  flie  comes  to  the  Age  of  Eighteen  Years, 
and  that  his  Wife  fhould  take  the  Profits  of  bis  Lands  to  her 
own  Ufe  until  the  Daughter  comes  to  the  Age  of  Eighiceu 
Years,  and  made  bis  Wife  Executrix,  au4  died  >  and  it  w^ 
provided,  that  the  Wife  ftiould  pay  .the  old  Rent,  and  find 
the  Daughter  at  School  until  fl>c  could  read  and  writ  jE«(r- 
fljh  :  The  Wife  enters,  und  proves  f he  Will,  takes  Hufband, 
and  dies;  the  Huiband  affigns  this  Term ;  all  the  Condi- 
tions were  performed.  Adjudged,  i.  that  it  was  f  Term 
for  Years  in  the  Wife,  wd  after  the  ))eath  of  the  Wife 
the  Huiband  fhall  have  it.  z*  This  Truft  of  Education 
If  as  not  a  Limitation  perfonal,  that  the  Leafe  (hould  not 
be  to  the  Wife  any  longer  than  fl>c  uaay  educate  her  Daugh- 
T  r  »  ^^^*  '^ut  it  was  agreed  that  any  one  may  educate  her,  and 
i/Jil?rJs^Cafe;  find  her  at  School,  and  that  there  is  i^o  fault  ii>  the  Wife^ 
If utton's  .Rep.  fo.  36,  for  it's  the  k&.  of  God  «.  < 

St7*  If  one  devifeth  the  Land  unto  his  Executqrs  until  his 

Son  Ihall  come  unto  the  Age  of  Twenty-one  Yeirs,  the 
Profit*  to  be  employed  towards  the  Performance  of  his  Will, 
and  when  he  fliall  come  to  that  Age,  that  then  his  Son  anq 
his  Heirs  Ihall  have  it ;  by  this  Devife  the  Executors  Iball 
have  it  until  he  be  of  Twenty-one  Years  of  Age,  and  if  hf: 
<iie  before  that  Time,  the  Executors  fliall  alfo  have  it, 
until  the  Time  he  fhould  have  been  Twenty-one  Years  of 

*C.lib.  3.  fo.  «o.        "^S^*  ^  ^^  ^^^  VistA  fo  long ;  and  the  Word  [JhaU  ]  in  thif 

XitajUti^  Cafe  Cafe  is  taken  for  [Jhould'\  ». 

If  a  Man  devife  his  Land  for  fo  many  Years  as  hb  Exccr 
utoTs  fhall  name,  it  fcen^th  this  Devife  is  no^  good  \  but  if 
it  be  fcir  fo  many  Year?  as  A,'B-  fhall  name,  and  he  nainc 
a  certain  Number  of  Years  in  the  T^eftator's  Life-time,'  thi« 

(?f  f  I.  Com.  fq.  5^4,       is  a  good  Devife  g. 

if.  being  feifed  in  Fee  of  Lands  and  Houfes  in  L.  in  the 
County  of  0.  and  alfo  of  Houfes  and  Lands  in  Jf^.  in  the 
County  of  H.  let  the  Haufles  and  Lands  ia  ^-  ^^  ^^ 
County  of  H.  to  A-  and  afterwards  devifed  all  his  Mcflfuagc 
and  Lands  in  X.  in  ^ic  County  of  O.  and  all  his  other 
Lands,  Meadows  and  Paftu^^es  in  W,  in  the  County[  of  H;  The 
C(ueftion  was,  whether  the  Houfcs  in  IV.  ia  the  Caunty  of 
'  >/.|  paffed  by  this  Devife.  It  was  ^djudgcd.^hat  by  a  Devife^* 
^l  I  his  Lands,  Houfes  may  pafs;  yet  if  tliclutent  of  the 
Devifor  is  otherwife,  as  in  ^his  Cafe,  tliey  ftiall. pot  paw  f 
For  this  particular  .Devifing  of  his  Laxvis,  Mearfpws,  anrt 
Paftures,  exclude  the  general  Intendment  of  this  Word 
{urra^  and  reflraiu  it  only  to  arable  Land,  and  exclude 

Kr'jgr  V.  tlaydea,  Cr6ke»  t 

^»rt  3,  f  J.  ir#»    Moor's  Kcp.  T- 1^  Eliz.  B*  491'    Owcn  74. 
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By  a  Dcvifc  6f  omnia  bon^,  a  Lcafe  for  Years  will  pals ;     - 
if  there  be  not  fonie.  other  CircumlUnces  to  guide  the  In- j  jj  ,^  £j.^  i^^^  ^^^^ 

tCDl  of  the  Dcvifor  ».  iVr/wc*     and     h'iWs, 

MoOr'f  Rep.  fo.  35<<  n.  4^4^    Cro.  £liz.  5S9.    Gouldf.  129*  S.  C- 

A  Perfon  pofleffcd  of  a  Term  for  Years,-  and  a  ^Fortune 
Ify  Money,  made  his  Will,  aild  left  all  his  Children  pccii- 
iviary  Legacies,  fayahle  at  different  limes,  and  devifed  one 
Aloiety  of  the  Term,  after  the  Deceafe  of  his  Wife,  to  his 
Son-  Bennet,  and  fhe  other  Moiety  to  his  Son  Johny  aiid 
then  comes  this  Clanfe,  And  if  any  Children  die  before  their 
Portion  becomes  fayabky  then  that  to  fall  equally  betxoeen  my 
Wife  and  the  furviving  Children,  Bennet  died  in  the  Lifc- 
fimo  of  thq  Wife  :  So  the  Qjieftioii  was,  whether  his  Moi* 
cty  of  the  Term  fhould  be  divided  between  the  Wife  and 
the  furvivirig  Children'. 

If  was  refolvcd,  that  as  in  common  Parlanee  Portion  is 
no^  faid  of  a  Term,  and  there  being  pecuniary  Legacies  on 
which  Chat-Word  might  operate,  the  Word  fayabU  fliall  be 
aoplied  and  confined  to  thetn;  this  Contingency  of  the 
Wife's  Dying  might  happen  when  the  Sons  were  very  old, 
and  long  after  the  Money  became  payable,  the  Sons,  by  [  iOI  J 
this  Contingency  hanging  over  them,  could  not  difpofe  of 
their  Intereft  for  their  Advantage,  perhaps  for  the  Necef- 
fuifcs  of  their  Families;  which  would  be  to  their  Prejudice, 
and  this  could  not  be  fuppofed  to  be  intended  by  their 
Father.     Richards  verfus  Cock,  Seledl  Cafes  in  Chancery,  fo. 

The  Incumbent  of  a  Church  purchafeth  theAdvOwfon  in 
Fee,  and  devifeth  that  his  Executor  fhall  prefent  after  his 
jDeath,  and  devifetli  the  Inheritance  to  another  in  Fee: 
Adjudged,  that  it  was  a  good  Devife  of  the  next  Avoidance, 
though  by  his  Death  the  Church  became  void,  arid  f o  a  •'P*  "  Jac.  Sir»F/- 
Thing  in  Aftion  >  yet  it»5  good  by  Reafon  of  the  Intent  of  ^^^.^-^^tV^^ 
ihe  Dcvifc  k.  fo.371' 

If  a  Man  hath  Lands  in  Fee  and  Lands  for  Years,  and 
%e  devifeth  all  his  Lands  and  Tenements,  the  Fee-fimple 
Ivaiids  only  pafs,  and  not  the  Leafe  for  Years.  2.  If  a 
IVfan  hath  a  Leafe  for  Years,  and  no  Freehold,  and  de- 
irifeth  all  his  Lands  and  Tenements,  the  Leafe  for  Years 
pafieth.  ^  If  one  devifeth  bis  Land  which  he  hath  by 
Leafe  to  his  Executor  for  Life,  the  Remainder  over,  there  ,  ^  ^^^^  ^  ^^  j^^^ 
ought  to  be  a  fpecial  AiTent  thereunto  by  the  Executor  as  to  and  jBort/rr's  *Ci(e» 
a  Legacy,  otherwife  it  is  not  executed  1.  .  Cioke,  part  i.fo.  «9^ 

A  Man  poffeffed  of  zTerm  for  divers  Tears  c^evifed  the  ^^^"^  •^^• 
Prtfits  thereof  \o  one  for  Life,  and  after  his  deceafe  to  anb* 
ther  for  the  Reiidue  of  the  Years,  and  died  ;  the  firft  De- 
vifcc  entered  with  the  Aifent  of  the  Executors,  and  after- 
wards he  in  Remaixidcr,  during  the  Life  of  the  firft  Dcvifee, 
aligned  it  to  another,  and  after  the  firft  Devifee  died  :  It 
was  adjudged  in  this  Cafe,  that  the  Affignment  was  Void ; 
for  ht  in  Remainder  had  but  a  J?^hiUty  during  the  Life  of  *  ^ 

the 
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the  firft  Devifee  ;  for  that  is  as  much  in  Law,  as  if  the  Lani 
had  been  dcvifed  to  hiiA  for  /o  many  Ycirs  if  he  fliould 
live,  or  for  all  the  Term  if  he  fhould  fo*  long  live ;  fo  as 
the  Int'ereR  of  tlie  Term  fiih  modo  was  in  him,  and  the 
»  A  ,.u    '    w  1    ■  n  other  in  JRemainder   had  but  a  Poffibiiltyi  which  he  could 

Cafe.  ^^^  g^^P^  0V<^1      • 

5flJl^/rr/ vcrfus  Cornijb       l^^viie  that  his  Drothci"  Chrijlophcv  fliould  have  the    C^/? 
Cxo.  Car.  230.  '  dnd  Occupation  pf  his  Lczlc  for  Lije^  afterwards  io  his  Wife 

for  Life  ;  then  to  the  eldeft   Son  of  Chijiopher  for  Life; 
'  and  after  fuch  So^l  dying  ^uuhhoui  Heir  Male,  to  any  other 

Son  of  Chrtjlopher,  one  after  another,  in  Manner  as  afore- 
fa  id  ;  and  rf  Lhrijiopher  die  tuithoui  Heir  Male  of  his  Body^ 
then  the  Ufe;  Oca/patron  and  Profits^  of  the  PrefnificS  Ihaill 
remain  to  S^imonfor  Lie ;  then  to  his  eWeft  Son.  for  Life; 
and  if  fuch  Son  die  without  Heir  Male,  then  to  any  other 
Son  of  Simon^  with  other  Remainders  oyer  in  the  fanie 
"Words ;  and  he  made  Chriftopher  and  Simon  Executors ; 
Chrijlapher  died  without  iffue  Male,  and  Simon  furvivcd, 
who  had  Iffue  Edtvard  and  John,  and  dcrifed  all  his  Goods 
/  and  Chattels  to' Edward,  and  made  him  Executor  arid  died; 

Edward  vci2Li\t  Francis  his  Executor  and  died  without  lifuc 
Male,  Francis  made  George  his  Executor  ,  a  rid  died :  And 
Adjudged  that  he  had  a  good.Titlc  againft  Jchn,  the  fecond 
Son  of  Simon,  becaufe  the  faid  5^o^«  could  have  ho  Title 
till  Chrijlopher  died  without  Iffue  Male,  which  b^^  Intendment 
of  Law  is  a  Limitation  in  Perpetuity  ;  and  Edward  who  vts 
tlie  eldeft  Son  of.  Simon,  (tv^ho  was  the  furtiving  Executor  of 
Chrijlopher)  rnufl  like  wife  die  without  Iffue  Male,  which  is 
another  Limitatibn  of  a  Perpetuity^  before  {he  Remainder 
to  'John  the  fecond  Son  of  Simon  could  take  nffeft  ;  and  in 
the  mean  Time  the  Executor  of  the  Teftatorfliall  have  the 
Leafe ;  for  'tis  againft  Law  to  limil  a  Terin  for  Years  in 
r  10*1  1  Remainder,  dfter  a  Dying  without  Iffue,  and  which  was 
^     ^  ■*       not  to  take  Effeft  till  after  the  Death  of  Chrijlopher  anci  Ei- 

wardhotYi  dying   without  Iffue  Male,  which*  is  adouMc' 
Contingency  ;    therefore  the  Remainder  bo£h   in  this  Cafe, 
•  Sec  th«  Cafe  jintca.  and  in  »  Child  and  Bailie^  Cafe,  being  not  to  take  EflFcft  till 

after  a  Dying  without  Iffue,  was  adjudged  to  be  v6id. 
teventhrpyexC.  Ajbhj,     Dcvifc  of  a  Term  to  his  Executors  for  Seven  Years,  Rt- 
1  RoU.  Abndg.  611      j^^j„  j^^  ^Q  Thomas,  and  the  Heirs  Male  of  his  Body,  ind  <>.// 
l^/.'rwtrT/J'^  Remainder  toT.  S.  and  the  Heirs 

Jf/'hTaii^ aTfl^^f^  '^^^  of  his  Body  :  Adjudged  that  this  laft  Remainder  ioT* 
Yian,  heeauft  tie  firft  S.  was  void,  becaufc  It  was  not  to  veft  in  him  til  Thomas  ditd 
mat^^'anV'tU^  without  Iffuc  Male,  which  is  too  remote  an  Expeflancy 
Male  *of  his  Bod"  where  the  Eftate  is  but  for  Years,  thei-eforc  Thomas  had  the 
wtfbfM  in  iHoft  cftbe  ttber  abfolute  Term,  and  might  difpofe  of  it  as  he  pleafes. 
tafi,thjrftUmtaticn  ^j^^  following)  fecms  to  bc  a  contrary  Refolution  to  the 
Tallin  vZL  Heath  ^afc  of  Child  and  Bailie:  The  Hufband  being  poffeffed  of 
I  Roll.  Abr.€ia.    '    a  Term,  devifed  it  to  his  Wife  for  Eighteen  Years,  then  to 

C.  iiis  eldeft  Son  for  Life,  and  afterguards  to  the  eldejl  JJfue 
of  the  faid  C.  for  Lifi  :  He  had  no  fuch  Iffuc  at  that  Time, 

nor  at  the  Death  of  th^  Teftator;  but  yet  it  wa3  adjudged, 

that 
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that  if  lie  had  left  fuch  Hue  Male^  he  ihould  have  the 
Term  by  Way  of  executory  Dcvifc,  tho*  the  Remainder  to 
the  Meji  IJfue  Male  bf  C.  vras  a  contingent  Eftate  after  a 
Contingency;  and  the  Reafon  was^  becaufe  it  was  a  Coh'- 
lingency  which  might  happen  after  a  Lift  then  in  Joeing;  and 
this  my  Lord  Rolls  tells  ns  was  like  Matthew  Mannings 
Cafe;  and  my  Lord  Nottingham  was  of  Opinion^,  that  'tis  ' 
like  the  Duke  of  Norfolk's  Cafe,  which  was  thus :  But  that 
was  Upon  a  Settlement  by  Deed. 

The  Duke  had  Six   Sons,  Thomas^  tJenry^  Charles,  £^- The  Duke  of  AV/i/i**, 
ft^ard,  Frands  znd  Bernard,  and  by  Deed  raifed  a  Tcrto  cf^*^** 
200  Years  upon  fuch  Truft3  as  Ihould  be  declared  of  the  *  ^^'"'^*  ^^P* 
fame,  tf r.  and  by  another  Deed  the  Truft  of  the  Term  was 
limited  to  Henry  (the  fccond  Son)  and  thtJJeirs  Male  of  his 
Body  :  Provided,  if  Thomas  die  without  IJfue,  liiing  Henry, 
jo  that   the  Earldom  of  Arundel  defcend  on  him,  then  the  Jaid 
Term  to  defcend  to  Charles  and  the  Heirs  Male  oj  his  Body, 
with  the  like  Remainder  in  Tail  fucceffively   to  the  other 
Sons;  the  Contingency  did    happen,  (viz*)  Thomas  died 
without  Iffue  Male,  fo   that  the    Earldom  defcended-  on 
Henry:  And  the  C(jieftion  being,  whether  this  Term  for    , 
Years  was  \^cll  limited  to  Charles  in  Tail,  it  was  decreed, 
that  it  was  well  limited* 

This  Cafe  was  alfo  ^on  a  Peed>  (viz.)  A  Term  for  J^r^f/ rsHat  Uget^ 
Years  determinable  on  Thre^  Lives,  was  fettled  by  Deed,  >  JJf^-  "4- 
upon  Truft  for  hinifelf  for  Life,  then  to  his  Wife  for  Life,  *  ^**^  **P-  "^ 
then  to  thtftrfl  Son  of  their  two  Bodies,  and  the  fTeirs  of  thi 
Body  of  futhfcrfl  Son,  and  fo  to  fcveral  other  Sons  in  Till  / 

Male ;  and  for  Want  of  fuch  Iffue,  Remainder  to  the  Daugh- 
ters in  Tail ;  the  Huibaud  and  Wife  had  Iffue  only  a  Daugh^ 
ter,  the  Wife  died,  the  Hurbaiid  married  again'  and  died 
Inteftate,  and  his  Wife  adminiftered;  and  it  was  decreed^ 
that  fli6,  and  not  the  Daughter,  fhould  have  the  Term,  for  . 
the  Limitation  to  the  Daughter  in  Remainder  was  void,  it 
tending  to  a  Perpetuity;  becaufe  it  did  depend  upon  fo 
many  remote  Contingencies;  but  a  Remainder  which  might 
vcft  in  the  firft  Son  upon  one  Contingency,  had  been  good. 

Wflham  Clare  being  poffcffed  of  a  Term  for  looo  Years, 
^Z  Afrit  1706,  by  Will  devifed  it  to  Truftees,  in  Truft  for 
hb  Son  Thomas,  for  fo  many  Years  of  the  Term  as  he  £  %0^  ^ 
ihould  live,  and  after  bis  Dekth  in  Truft  for  the  Iffue  Male  • 
of  his  Son  7%dm<ij  lawfully  begotten,  for  fo  many  Years  of 
the  faid unexpired  Term  as  fuch  Ifiuc  Male  fhould  live;  and 
when  the  Iffue  Male  of  his  faid  Son  Thomas ^omXA  happen 
to  be  extinct,  then  in  Truft  for  his  fccond  Son  ff^illiam  for 
Life,  Remainder  in  Truft  for  the  Iffue  Male  of  hi^  faid  Son 
'WiUiam,  for  fo  many  Years  as  they  Ihould  happen  to  live, 
the  eldeft  of  fuch  Iffue  Male  to  be  preferred  before-  the 
youngeft ;  ?ind  after  the  Death  of  William,  and  from  the 
Time  his  Iffue'  Male  Ihould  happen  to  be  extind,  then  that 
the  Premiffes  ftiould  corner  defcend  and  continue  in  the  Iffue 
Male  of  the  Name  and  Family  of  the  Clares,  which  ihould 

Vo^-  I.  ,    H  h  bt. 
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be  next  of  Kin  for  all  th^-  Refidue'of  the  Term,  and  madtf 
Tub  Son  Thomas  fole  Executor  and  reficluary  Legatee.     'I  he 
^l^cfiator  died,  and  in  1.7 18,  ThotrUis  died  without  having  any 
lilueMalc.     In  Chancery,,  the  Qucftion  was,  whether  the 
whole  T<?rm  did  not  vcft  abfol^tlcy  in  Thomas  f^     Aud  whc- 
tlier  the  Limitation  over  ioJ^^flliam  the  fccond  Son  was  not 
void  ?  *  Held  firft,  thsiVThomas  by  this  Will  did  not  take  ail 
Eftate-tail,  but  an  Eftate  for  Life  only.     2dly,  Tliat  the 
fubfeqiient  Accident  of  THomas's  ^Y^^t^  without  Iffue  Male< 
wpuld  not  let  in  the  Limitation  to  JViUtam  the  fecond  Son^ 
Here  is  a  plain  Affectation  of  a  Perpetuity  as  ftrpngly  de- 
clared by  the  Teft  a  tor  himfelf  as  can  be,  and  a  Succeffiotr 
of  Eftates  for  Life  to  Pcrfons  not  tn  Ljfe  is  as  much  a  Per- 
petuity, and  as  litilc  to  be  endured  as  >voald  be  that  of. an 
Eftate-iail,  of  which  nollccovcry  cotrld  be  fuifered  ;  and  fo. 
the  Term  was  decreed   i6\Thom(is  as   rcliduary   Legatee  of 
his  Father,  and  frprn  him  to  the  Plaintiff^  who  was  Execu- 
tor of  Thomas.     Clare  and  Clare ^  Tafch,   1734.    ForreJIn's 
Rep.  21. 
^»cJ  vtrfus  Stt'jnien,      A  long  Term  of  Ycarsf  was  affignf^d  in  Truft  for  the  Father 
'  ci^^n^  Ke^Va-*       ^®^  Sixty  Years,  if  lie  lived  fo  long  ;.  the   like  to  the  Mo- 
Pol.  35. '       '       ,     ^^^^  5  t^^P  ^o  J'^^^  ^^^  Son,  his   Executors).  £s?c.  .in  caf^  he 
3  ch.  Ca.  3^  40,  ii.  furvived   his  Father  and   Mother;,  but   if  he  died  in  their 
V^^%.^''^"^'''^^  Life-time,  and  left  Jffuc  living  at  the  Death  of  hb  Father  and 
^"  .       Mother,thentothe. eldeftSon,of  y<?A«;but  if  yoA»dicdwitb- 

out  Iffue,  then  to  Edxvard  and  theHeii*s  of  his  Body,  and  in" 

^  Default  of  fuch  Iffue,  to  Nicholas  and  the  Heirs  of  his  Body» 

and  in  Default  of  fuch  Iffue,  to  the  Executors  of  Nicholas. 

?ohn'A\Qdi  without  Iffue,  analnteftate,  in  the  Life-time  of  hi» 
ather  and  Mother  ;.  x\\txt  £divard  died  Inteftate,  and  wi^th- 
out  Iffue,  arid  his  Wid/yw  adminiftcrtxl  to  him  ;  zvnA.NtchoUs 
•  .    admimftered  to  Jchn:  Aujiu^ged,  that  fince  the  Remainder 

limited  to  5(^^«  was  CQntJnj;tnt,  and  A^  dyitig  before  the  Con- 
iingsncy  happened,  for  that  R<  afbn  nothing  vcffed  in  hiw, 
and  by  Confequence  riotting  qould  goj^o  his  Adminiilvator;- 
'tis  true,  the  Remainder  over  to  £dward  w2ls  likewife  upon 
a  Contingency  of  his  furviving  both  the  Father  and  Mother;' 
but  it  was  a  mort  Contingency  which  ^  might  happen  after 
Two  Lives  then  in  Being,  and  therefore  that  Remainder  wa5 
lield  good,  for  the  Law  migbt  reafonably  expeft  its  Happen- 
ing in  a  little  Time,  and  dbis  wc  are  told  is  cxprcfcly  contrary 
to  the  Rcfolution  in  Chfld  and  Bailie's  Cafe ;  but  in  the  prin- 
cipal Cafe  it  was  agreed,  that  if  the  Limitation  had  been  to 
yohn,  and  if  ?ie  die  without  TJue,  then  to  Edward,  the  Re- 
mainder had  been  void,  becaufe  'ti^  a  Limitation  after  an 
Eftate-tail;  and 'tis  too  remote  to  cxpe6l  the  Vcfting of  a 
Remainder  after  a  Man's  Dying  zvithout  Iffue  generally ;  but 
vipon  a  Dying  without  Iffue,  Uviffi  T.  S.  the  Limitation  is 
good,  becaufe  it  may  veft  in  a  little  Time.  And  as  'tis  too 
remote  to  cxpe6l  a  Remainder  of  a  Term  for  Years  to  yen 
r  -1  after' 
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9(Citr  a  Dyift^  wiihout  IJfue  generaUyy  fo  'tis  too  remote  to 
expeil  a  Vcfting  after  4  Litnitation  to  ike  Heirs  Male  of  a' 
Sod)\  • 

As  where  the  Dcvife  was  of  a  Term  for  ninety  Years  to  Gri^  verfos  Btt/iitu, 
£.G.  if  (he  lived  folong.  Remainder  to  the  Heirs  Male  of  ^^^-^7-   ' 
her  Body  begotten.  Remainder  to- T.  <?.  for  ninety  Years,  if 
he  fliouid  fo  long  live.  Remainder  oVer:  Adjudged,  that  .  "" 

thcfe  Remainders  were  void,  and  that  E.'G.  had  the  whole 
Term  ;  for  in  this  Cafe  the  Word  Heirs  was  not  a  Name  of 
Purchafe  but  of  Limitation,  it  being  of  a  Term  for  Years' 
which  doth  not  defcend  to  the  Heir  at  Law  ;  bcfides  where 
a  Term  is  limited  to  one  and  the  Heirs  of  his  Body,  the  far- 
ther LimUation  in  Remainder  is  void,  becaufe  the  whole 
Term  is  vefted  in  thefirfl  Dcvifee. 

Dcvife  of  a  long  Term  of  Years  to  his  Wife  for  Life,  f ^'^^'^  ^«^^"«  ^J^""*  ' 
Remainder  to  Truftees  for  his  Son/(?r  Zi/i',  Remainder  in/ 
Truft  for  the  Hars  of  the  Body  of  the  Son,  Remainder  to  the 
light  Heirs  of  the  Son;  the  Wife  was  made  Executrix,  «aud 
the  Huiband  died ;  Adjudged  (he  fhall  have  the  whole  Term 
as  Executrix,  and  that  the  Remainders  were  void. 

Devife  of  a  Term  to  hi&Son  John,  and  if  he  die  MVimzx-' QiUont  vcifiw  5*»*rf^ 
ricd  and  viHhaut  IJfue,  then  to  his  Daughters,  and  their  Exec-  -3  Lev.  a?.  / 

utors;  and  if  John  be  married  and  have  no  [ffie,  then  to  his 
Sifters,  £^f*  ychn  died  without  IJfue:  Adjudged  that  this 
Remainder  to  thQ  Daughters  was  void,  becaufe  it  was  limited 
to  them  upon  the  Contingency  of  the  Death  of  their  Brother 
v/ithout  Iffae ;  it  muA  be  admitted,  that  fuch  a  Remjainder 
hath  been  held  good  in  Cafe  of  an  Inheritance ;  for  fo  is 
Pell  and  Brown's  Cafe,  but  never  upon  a  Term  for  Years- 

The  Huiband  devifed  a  Term  to  his  fVifeJor  Life,  then  Lroe  vcrfus  ff7nJham,   , 
to  Nicholas  for  Life,  and  if  he  die  without  IJfue,  then  to^*^'  ^^i.    i  ^^'^^ 
Barnahy:  Nowhere  the  Limitation  being  to  Nicholas  for  iUyi,\i^^!c^       ' 
Life,  and  if  he  (fiV  without  IJfue,  Remainder  over;  it  was 
argued  that  tliis  was  an  Eftate  exprefly  to  Nicholas  for  L4fe, 
and  that  the  Remainder  was  good  to  Barnahy  by  way  of 
executory  Devife,  (i*  e,)  upon  the  Contingency  oj  Nicholas 
dying  without  IJfue 9  byt  adjudged,  that  the  Remainder  was 
void,  for  the  Limitation  to  Nicholas  for  Life,  and  if  he  die 
without  IJfue,  is  in  EffoA  the  fame  as  if  it  had  been,  if  he 
die  without  Heirs  of  his  Body,  Remainder  over,  whjch  is 
certainly  bad ;  becaufe  the  Law  will  not   intend  that  any 
Term  for  Years  can  continue  fo  long  as  a  Man  may  have 
Hnrs  of  his  Body. 

So  likcwife  where  a,  long  Term  for  Years  was  devifed  to  Tivwfi  verfut  ^rW 
T.  S.  for  Life,.  Remainder  to  his  Son  and  the  Heirs  Male  of'i  ^^-  ^ 
his  Body,  Remainder  over :  Adjudged,  that  the  Remainder 
to  the  Heirs  Male  was  void,  becaufe  'tis  contingeifit,  (i.  e.J  t 

if  there  fliould  happen  that  any  Part  of  the  Term  for 
Years  fhould  remain  after  the  Determination  of  the  Eftate 
for  Life ;  for  the  Law  fuppofcs,  that  every  Eftate  fo^  ififc  Ib 
{>f  longer  Continuance  than  i^trEAate  for  Ye^rst 
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tdmi  ?erta  Jrciiff         Devlfe  of  a  long  Term  for  Years  to  E.  G*  and  the  Heirs 
I  Silk.  »»5.  0f  ^/j  £f^y  •  ^^  ,y  Jig  die  without  Iffue,  living  T.  G-  then  to 

.   theffid  T.  G.  and   his  Heirs:  Adjudged,  that  this  was  a 

good  Limitation  to  T.  G.  becaufe  the  Contingency  was  to 

arife  within  the  Compafs  of  one  fingle  Life;  and  in  this 

Cafe  the  Court  denied  Chifd  and  BetyUy's  Cafe  to  be  Law. 

r     2Q#     n  The  following  Cafe  was  upon  a  Deed^  C^i^*)  A  Term 

"^       for  Years  was  affigned  to  Truftees,  in  Truft  for  Hufband 

and  Wife  during  their  Lives,  and  the  Life  of  the  Survivor; 

apd  if  there  (hould  be  Iffue  Male  of  their  Bodies  living  mt  the 

Deceaff  of  fuch  Survivor ^  then  in  Trufl,  that  the  cldeA  Son 

ihould  be  maintained  out  of  the  Rents  and  Profits,  until  hi 

attain  his  Age  of  twenty-one  Years,  and  then  toe  whole 

Term  to  be  afligned  to  hin^;  and  if  he  die  before  twentyr 

one,  then  in  like  Manner  for  the  Maintenance  of  the  fecond, 

third,  fourth,  and  every  other  Son  of  that  Marriage ;  but 

if  np  fuch  Son,  or  if  all  the  Sons  die  before  twenty-onei 

thea  the  Remainder  of  the  Term  to  Sir  WiUiam  Maffen* 

turgh;  the  Hulbaqd  and  Wife  had  Ifiue  one  Son,  and  died; 

and  the  Son  likewife  died  an  Infant ;  the  Q^eftion  wasi 

whether  thb  Limitation  of  the  Remainder  of  a  Term  was 

^ood  ;  it  was  ftgreed,  that  the  Truft  of  a  Term,  as  this  was, 

is  to  be  governed  in  a  Court  of  Equity  by  the  &me  Rtilesai 

/  a  Devife  of  a  Term  is  at  Law ;  that  the  Rule  which  hath  hi^ 

therto  obtained  is,  that  a  Telrm  might  be  limited  to  many 

Perfons  one  after  another i,  but. then  they  mufk  all  be  in 

Being^  biit  that  there  cou4d  be  but  one  contingent  Remainder 

of  a  Term  for  Tears  ;  that  in' this  Cafe  there  was  no  Danger 

of  a  Perpetuity ,  becaufe  the  Contingency  muft  happen  with- 

'  in  twenty-one  Years  after  the  Death  of  Hulband  and' Wife ; 

for  when  once  the  IITqe  attains  to  that  Age,  the  whole  Term 

is  to  be  affigned  to  hiip,  and  he  may  either  difpofe  of  it,  or^ 

if  he  die  IntcAate,  it  ihall  go  ina  Courfe  of  Adminiftratiou; 

and  fo  is  the  Cafe  ^f  JV^d  and  Saunders  in  Point ;  and  th^ 

Cafe  of  Cotton  and  Heath  comes  near  it. 

On  the  other  Side  it  was  admitted,  that  one  cotUif^ent 
Remainder  of  a  Term  foir  Years  might  be  good ;  but  a  Con* 
tinpency  upon  a  Contingency  is  liot  to  be  fuffered ;  Atm 
Chtld  and  Bayley's  Cafe  was  oppofed  to  JVood  and  Saunders  s 
Cafe;  isindfo  was  Gibbons  9iT^d  Summers^^ Cnfc;  and  if  the 
Kule  which  allows  one  contingent  Remainder,  and  no  more, 
fhould  be  fct  alide,  no  Man  can  tell  where  it  will  end ;  for 
as  the  Contingency  may  be  appointed  to  happen  within 
twenty-one  Years,  it  may  be  inlarged  to  forty  Years,  ann 
frpm  thence  to  one  hundred  Years,  and  fo  on;  therefore 
fome  Bounds  ought  t6  be  put  to  it*  ' 

The  Lord  K^efer  Finchy  being  of  Opinion  tbrt  he  could 
go  no  fartherlrj  Equity  than  the  Law  went  in  Cafcs  of  exec- 
utory Devifes,  prdertd  a  Cafe ^  be  made  for  the  Opinio^ 
^C  ^^}[^^V^^  ^^^  ^^^^  pnanimotis^-ihat  the  conting^ 
Limitation  oyer  to  Sir  WiUi^tm  M^Jfenhurgh  was  g<?fld>  ^ 

aufc  it  was  circmnfcribcd,  and  muft  happen  witMn  twenty- 
one 
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mu  Tiors ;  and  the  Lord  Keeper  vas  of  the  fame  Opinionj^ 
and  faid  the  Cafe  of  W^od  and  Saunders  ynu  in  Point. 

A  Term  for  Years  was  fettled  in  Truft  for  T-  S.  for  Life,  J^'T^W  rtjT.  Bfim. 
Remainder  to  E.  6.  for  Life ;  and  from  and  after  the  Death  *  '^*P'**'  TV 
of  !£.  Q.  to  permit  ^^^  rf  her  Children  asjhe  the  feud  £,  G. 
ihouldba^eat  her  Death  to  take  the  Profits  thereof;  and 
foi}VaniofJ[uch  Child  or  Children,  then  in  Truft  for  T.S, 
jE.G.  hadlfiue  a  Son*  who  died  in  her  Life-time  without 
Iflue  I  \$.  was  objected,  that  the  Remainder  to  T.  S*  was 
Void;  it  being  to  take  place  after  *  two  Lives  then  in  Beipg,  \ff^  ^  ff^^Oe 
and  after  the  Death  of  fuch   Child'  or  Children  ^  I^'  &•  Death  ^f  btrS^ 
flidjiild  have,  who  were  not  .then  ip  Being;  and  the  better   ' 
Opinion  wa5j  that  it  was  good. 

The  Father  by  Deed  fettled  a  Terjn  for  eighty  Years  in  [  206  ] 
Truft  on  his  Son  William  for  Life,  and  afterwards  to  ^^^  ^^^/«».^X^» 
UrfiJa  (his  intended  Wife)  for  fo  many  Years  of  the  faid  '***":  ^^  ?'^ 
Term  as  fhe  ihould  live^  and  then  to  fuch  Child  or  Children 
0s  theyjhould  have  between  them  for  the  Reiidue  of  the  Term; 
WLtkAfor  Default  of  fuch  Ijfue,  then  to  perfoit  the  Heirs  of  the 
Fetihir  a^d  their  EccecuiorSy  tie.  to  enjoy  the  Premifea  durfng 
the  Re(idae  thereof:  WittUm  married  Urfula,  anddevifed 
all  his  Eflate  to  her,  and  made  her  ^^^ecutriy^^  and  died 
without  lifue,  then  the  furviving  Truftees  aifigned  the  Lands 
to  her  for  fo  many  Years  of  the  faid  Term  as  Ihe  fhould 
live:  Urfula  proycd  the  Will,  and  by  Virtue  thereof,  and 
of  the  Affignmen't,  claimed  the  whole  Benefit  of  the  Leafe 
againft  the  Executors  of  the  Father ;  and  decreed  that  ihe 
might,  becaufe  the  Limitation  to  them  was  not  to  take 
place  til)  after  the  intermediate  Remainders  to  William  and 
XTrftdd,  and  to  their  Child  or  Children,  were  fpcnt ;  which 
tending  to  a  Petptuity  is  void  in  Law,  and  tlie  Mhdlc  In^c- 
rcft  of  the  Term  is  vefted  in  Urfula  and  her  Affigns. 

A  Term  of  one  hundred  Years  was  railed  \t\  T ryift  for  fTarmmtvtrhaMSiMum^ 
Hr.B.  for  Life,  and  afterwards' for  Julian  and  the  Iffues  of  ^***'^-  ^tfti  s^jh 
their  two  Bodies;  and  for  Default  thereof,  totheJjfueof 
the  Body  of  Julian  ;  and  for  Wa|)t  of  fuch  Iffue,  to  Robert 
and  George  Warman,  &c.  Julian '  had  Iffue  Eleanor^  who 
furvived  Julian,  and  afterwards  died  Inteftate;  and  Mary 
Zeeving  adminiftered  to  her,,  who  conveyed  the  Term  to  the 
Defendant  Seaman;  and  it  was  iniifled  for  him,  that  the 
Benefit  of  the  whole  Term  did  attach  in  Eleanor,  as  the 
Iffue  of  Julian  upon  her  Death;  and  that  Eleanor  dying  In- 
teftiite,  and  Without  Iffue,  it  ought  to  go  to  her  A-dminiftra- 
trix,  and  that  the  Remainder  over  to  George  Warman,  in 
Default  of,  the  Iffue  cf  the  Body  of  Julian  was  roid.     ' 

Upon  the  firft  Arguing  this  Cafe  the  Court  held,  that  ^hc 
Remaindet  of  the  QTruft  ^of  this  Term  to  George  Warman 
Was  godd,  becaufe  the  Truft  was  not  to  Julian  and  her  Iffue, 
by  Way  of  immediate  Gift ;  for  the  Word  Iffue  is  a  Word 
of  Purchafe,  and  can  carry  no  more  than  an  Eftate  for  Life ;  % 

as  it  was  adjudged  in  Wild's  Cafe,  where  ttiefc  Words  [efitr 
Afir  Dfceefe  and  their  Children]  were  adjudged  by  all  the 

Judge? 
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Jtidgcs  of  England  to  be  Words  of  Purchafc,  becaufe  thff 
.worlc  by  Wisiy  of  Remainder,  and  carry- bat  an  Eftate  for 
Life;  for  in  Law  tliefe  Words  Iffue  or  Children  import  dq 
more.  i 

But  npon  a  Rehearing  of  thig  Caufe  it  was  decreed,  that 
fo  much  of  this  Term,  which  \va8  unexpired  at  me  Death 
of  Jul: any  did  attach  and  veft  in  EUanor  as  her  Iffucy  an4 
Hot  an  Intereft  only  or  Eftate  for  Life ;  that  the  Limitatioi;^ 
over  to  Robert  and  Gcorge  IVarman  is  void  in  Law,  becaufe 
•  .  it  was  not  to  take  EtteA  but  only  in  Defajalc  of  IJfue  of 
Julian  ;  and  this  in  Suppofition  of  Law  is  a  Limitation  io 
Verfetiiiiyi  for  thje  Word  IJJue  is  nomen  colhdivu^y  and  takes 
in  all  Iffues  to  the  utmoft^  Extent  of  the  Family,  as  the 
Vi orA  Heirs  of  the  ^ody  >f^o\x\A  do  I  and  therefore  the  Law 
lobks  on  it  as  too  rejnote  a  Pofllbility,  that  yulian  fhould 
die  withoiit  Iffue  d^arilag  this  Term,  according  to  Wild'% 
Cafe ;  but  yet  fuch  a  Conftruflion  ought  not  to  be  made  in 
jIAep.!^    Moor  S9^  tliis  as   it  was  in  "^  Wil(f^  Cafe,  (viz.)  that  the  Iffue  of 

*Utbli^CafeVbe^]Sl7^^^^'f  ^^o^^l^l  ^^*ve  only  an  Eftajte  for  Life,  bccaiife  the 
'mitatien  was  tt  tbc  Truft'  of  the  Remainder  of  the  whole  Term  was  declared 
chudr^a,  w^/V*  is^a  ^^  ^^^  igj,^ .  ^nd  evct  fihcf  Matthew  Manninos  Cafe  the 

th^Md  nly' ^  kfiltt  Judges  have  not  favoured  executory  £ft*tcs  of  Terms  for  ' 
forLif9\tfit'bad.b€*nYtZYS,  but  havc  kept  them  Within  Bounds,  to  prevent  the 
/f /^f/rifTtte,  r*f  ''{' Danger  of  Perpetui^^^^^^ 

IS  tbis  Cqje)  (bat  vto^U  °  .  ^ 

lave  b€cn   m    fFcrd  of 

Limitation.  Cofes  iti  Loiv  touchmg  Devifes  of  Chattels  perfonaL 

•  [    207    ]  See  antea,  c.  6. 

Tfl  E  Ufe  of  Chattels  fcrfonpl  may  be  beqiieajLhed  to  one 
for  Life,  and  after  the  Property  to  another;  {"o  that 
H"  one  will  that  A»  B.  fliall  enjoy  the  Ufe  of  his  Houfliold- 
ptuff  during  his  Life,  ancl  after  that  it  mall  remain  to  J-  M. 
«  37.  H.  i.  foU  %9.  ^^^s  is  a  good  Devife'  thereof  to  %  M.  ».  But  if  the  Prq- 
Brooke  Novel.  Caf.  J.  ferty>ot'  the  Thing  be  bequfathed  to  the  firft  of  them,  then 
388.  Brook,  tit.  dc-  j^  jj  othcrwifci  for  the  Gift  of  a  Chattel  perfonal,  thougli 
Ti  c,  p .  13.  y^^^  ^^^  .^^^  bour,  is  a  Gift  thereof  for  ever  ;^  provided  that 

^rri^T  8  S*'*  •  ^r^'  the  Tcflator  make  it  abfolute,  wot  conditional  K         *   .    ' 

Tbe  Lndy  Davy  /    Cafi,  .         .  -    '         •        :       • 

•nd  Uajtin^s  verf*  Diuilas^  Cro.  Caf.  34^. 

A  Man  poffeffed  of  certain  Goods  deyifcd  them  by  his 
Will  to  his  Wife  for  Life,  and  after  her  Deceafe  to  *f*  5- 
and  died ;  7.  5.  in  the  Life-time  of  the  "^'ife  did  commence 
3uitin  a  Coiirt  of  Equity,  to  fecurc  his  Intereft  in  the 
Remainder:  Adjudged,  that  the  Pcvife  in  Remainder  of 
Goods  was  void,  and  tlierefore  no  Remedy  in  Equity.  It 
>v*s  .agreed,  that  a  Devife  of  the  Ufe  and  Ogcufation  gf 
Lands  is  a  Devife  of*  the  Land  itfelf  i  but  not  fo  of  Goods ; 
for  one  may  have  the  Occupation  of  them,  and  another 
M^Kh  Jc«  "•  ^  ^:  the  Intereft  in  them  c. 


r 


hrt  Ilh         '    i>^^ifi'o/  Chattels  perfonaJ. 

and  Plate  to  Nicholas  Filzjames;  and  the  Heirs  Males  of  hiar 

Body,  accoTding  to  the  Eftate  in  the  ij^and  :  Adjudged,  that 

Nicholas  had  no  Property  in  the  Goods,  but  only  the  Ufe  i  t.  ^  El.  Sen.  -R/r- 

ind  Occupation  ^.  .    -      ,       ..    i  jVim^/a  Caft,  O^n  33.^ 

J.  is  poffcflj^d  of  fix  maiblc  Statue^;  and  a  great  €tuan- 
tity  of  other  Marble ;  he  dev^feth  two  .of  his  marble  Statues/ 
and  all  his  other  Marble  to  J5.  in  this  Cafe  the  other  fouF 
Statues  will  not  pafs  to  JS.  by  Reafon  of  the  Intent  of  th€ 

Tcftator,  whocxprefsly  garve  him  iwa  «.  «  t.  x/  de  anr.  &  tr-* 

-  .    .  ^    .       ,       ......  ^  ....   ,      geau  legal*  &  X'- l^ftW 

je  fupeHeOl  leg^t.  &  ]!i.  hares  mens.  $.  duae  &glo(r.  ibid.de  fegat.  3.  Di£(.]!..legat.  &  CojacindiA.  L« 

If  I  dev'ffc  ihy  Hoofe  to  ji.  witfi  all  the  Ttiiftgs  therein 
^hen  I  ftiall  die,,  frtch  Things  is  are  there  only  by  Chance, 
and  did  not  lifc  fo  be  ftiere,  fhalll  nof  pafs  by  that  Devife;' 
yet  filfch  Things  fliair  pafs  Which  lifed  to  be  there,  though 
by  foriie  Accident  they  were  riot  tlieii  there  r  but  Money 
found  tTi'ere,  which  not  long  before    was'  received   from  ^   -  ^ 

Debtors,  ai«  intended  to  he  again  lent  ou^,  dofh  Aot  pafs  V^/.^.j^^*^|^^^^^^ 
by  fuch  Ptviie^.  '  ^/  ' 

If  a  Man  doth*d^}fe  alf  he  dbth  poffefs  in'  Londonr,  his 
Books  of  Accounts,  oV  Cafh  in  his  Clieffs,  which  ^e  hath  e  l.  uxorcm.  §.  lega- 
iti  Londhtty  do  not  pafs  by  fudh  general  Worlds  i.  vcm.  &  ^off.  ibid,  de 

A  Man  having, two  Hoifes,  doth  6y  his  tVill  devife  thc^^^*^"^- 
two  fforfes  ^'hiiiit  he  fhall  have  at  the  Time  of  his  Deceafe; 
after  the  Teftator  fells'  his  two  Horfe^,'  arfd  at'  his  DcJath      [     208     ] 
hath  two, Marcs  only;  in  this  Cafe  the  Legatary  fhall  have 
tie  two  Mares,  bec'aufe  in'Conftru6tioA  of  Law  theFemi- 
nine  in  fuch  Cafes  is  cbfnprifed  in  the  Mafculine  '^.  *.t.  qui  da<».  ^  glod. 

A  Teftator  bequeaths  an  Ox  fo  one,  the  Ox  dfes  brforb  ^^  **«^*^*-  ^' 
the  Day  comes  for  the  Deli  very  of  it  td  the  Legatary,  he 
fhall  have  neither  his  Flefh  nor  his  Side ;  otherwife  if  he  ,  j^  mortuo  hove.  & 
fiad  died  after  tHe  Oafy  for  the  Delivery  thereof  was  come  K  gioff.  ibid,  dc  icgat.*. 

The  £arl  of  Northumberland  devifed  by  his  Will  his 
jewels  to  his  Wife,  and  died  poffeffed  of  a  Collar  of  SS, 
and  of  a  Garter  of  .'Gold,  and  of  a  Button  annexed  to  his 
Bonnet;  and  alfo  of  many  other  Buttons  of  Gold  and  pre- 
cious Stones  annexed  to  his  Robes,  and  of  many  other 
Chains,  Bracelets,  ,aj»d  Rings  of  Gold,  and  precious  Stones* 
Refolvrf,  that  the  Garter  and  Collar  of  SS  did  not  pafs, 
becaufe  they  'were  liot  properly  Jewels,  but  Enfigns'  of 
Honour  and  State ;  and  that  the  Buckle  of  his  Bonnet  and 
the  Button  did  not  paf»,  becaufe  they  are  annexed  to  his 
Robes,  and'  were  ho  Jiewels ;  but  for  the  other  Chains, "  ^  J^liz.  le  Coua- 
Bracelcts  and  JcweK  they  did  pa&  k.  cl'ft^Owit' m^'^''*^* 

A.  B,  being  poiTcIred  of  feyeral  Houfes  by  Leafe,  doth  *  ^'  ^^  **^ 
devife  two  of  them  linto  C.  JD.  fuch  as  he  fliall  ^hufe,  or 
two  of  them  to  &  J>.  whether  he  wilf,  the  reft  to  J.  6. 
In  this  Cafe,  if  C.  jD.  refufc  to  take  by  this  Devife,  and  wiil 
chufe  neither  of  the  faid  Houfes,  J»  6.  fliall  have  them 
alH.  '  'I'*  cum  optionibi^ 

If  a  Teftator  appoint  his  Executors  to  pay  unto  .*.  A  "^ '^P'^^"**'"*  ^?*^ 
the  Sum  of  10  /•^r  Annum,  and  he  live  fix  Years  and  four 

Months^ 


Devife  %f  Ckaitik  perJbnaL  Part  IlT, 

,    Months,  the  Executors  of  A.  S.  (hall  receive  lo  /.  for  the 
-whole  fcventh  Year  ;  bccairfc  fuch  an  Annuity  b  due  in  the 
Beginning  of  every  Year,  "when  no  certain  Time  is  fet  by 
dL2^!^l«^u^^^'  the  Teftator  for  the  Payment  of  ifn. 

uuxms    ga  A  Man  devifed  all  his  «ioveable  Goods  and  Chattels;. 

^  Debts  due  to  the  Teftator  did  not  pafs  by  this  Devifc;  be- 

jffari/  v.DeHM,  joiici  <^^^^  Debts  a*re  Jura,   arfd  citnriot  be    derifed   by    thofc 
Sep.  fo.  MS«  Words  Pi 

Vamftrt  YttfmSartif     Dcvife  of  all  his  Groods  itt  Cirnhury-hmfe  io  the  Ladf 
C«*»itfK  t vwnoa  «*  Gargravefor  Life,  arid  after  hpr  Deceafc  to  the  Heir  of  Sir 

John  Danvers ;  he  ^•'ho  was  Heir  died  in  the  Life-time  of 
the  Lady;  the  Q^yeffiori  was,  whether  he  who  was  then 
Heir  fhall  take  thefe  Goods  as  Devifce,  aifd  being  now  dead,- 
fhall  go  to  his  Executor ;  or  whether  he  who  was  Heir  to 
Sir  John  at  the  Time  of  Ms  Death  fliall  have  them  i  and  ad- 
judged that  he  who  was  Heir  at  his  Death  (hall  have  them. 
Caichmmj  vetC.i^cMmt,  The  Teflator  beirigpoffeffed  of* a  good  pcrfonal  Eftate,  de- 
Cbaoc.  Ga(e»ti&        vifed  the  fame  to  his  Sifter  Catharine  for  Life,  and  after  her 

Decejife  then  400  /.  a-piece  to  his  four  Nieces,  (naming  theni') 
and  made  the  (aid  Catharine  Executrix,-  aird  died :  It  was  in- 
filled that  this  was  a  void  Legacy  as  to  the  Niecesy  it  being 
the  Devife  of  a  Remamdet  of  perfonal  Thirtes  after  the 
Death  of  another;  but  decreed  that,  becaufe  Catharine  tuai 
ly  the  H^ill  to  receive  the  ^J^ts  during  tier  Life  only,  fhe  was 
therefore  in  Nature  of  a  Truftee  for  the'  Legacies  bequeathed 
to  the  Nieces. 
mihjim  terfas  Xjwvtn,  The  Teftator  haviftg  two  Sons  and  two  Daughtets^  tad 
^Vernoo6^  being  poffeffed  of  a  perfonal  Eftatc,  devifed  it  to  his  Wife 

up0n  Truji,  that  fhe  would  not  difpofe  thereof,  but  for  tkg  Bene- 
fit of  her  Children;  fhe  afterwards  devifed  5  s.  to  one  of  htr 
Children,  and  all  the  reft  of  her  Eftate  to  another:  It  was 
the  Opinion  of  Sir  Francis  Pemhertonf  that  notwithftanding 
thefe  Words  upon  Trufl,  £^r.  yet  Ihe  being  Executrix  might 
difpofe  it  to  which  of  her  Children  (he  would,  and  that  lite 
was  not  bound  to  divide  it  equally;  but  the  Lord  Chan- 
cellor Finch  was  of  another  Opinion,  and  decreed  afi  equal 
Diftribution^ 

[    209    ]      §.  Vll.  Of  affignlttg  Ttftort,  and  ^  difpofmg  of  Chil-' 
^  drens  Portions  during  their  Minoruids,  gentralljr 

coniidered. 

!•  Tifany  ^uefliont  abom  the  Tuition  of  Children. 
i.  The  MaUer  of  Tiidti<m  both  large  and^certain. 

IF  I  fhould  ttttdcrtj^ke  tafpeak  ftilly  of  the  AiRgnmcitt  or 
Awointing  of  Tutors  to  Childteniy  »nd  Cuftody  of 
their  Portions  ov  olinetltiglits  duxiiig  their  Noaage,  (i) 
many  ^leflioxis  would  ^Skt  vkq^felves  to  be  handled^ 
(namely,  who  may  grant  the  Tuition,  of  whom,  to  wbom» 
iftier  what  Manner^  what  is  the  Office  and  Authority  of  a 
Tutor,  trhen  the  TttUim  is  finished,  what  AdiM  tbc  Papil 

bath 
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hath  againft  the  Tutor  for  the  Recovery  of  his  Rights;  ot 
the  Tutor  dgauift  the  Pupil  for  the  Charge  of  his  Education^ 
and  Cpnfervation  of  fuch  Things  as  are  due  to  the  Child  ; 
and  finally,  if  the  Tutor  teRamsntaiy  eJccufe  himfelf,  or  re- 
fufe  the  TutQiihip,  wh|it  Order  U  to  be  taken  in  the  Behalf 
of  the  Child;)  which  Qiieftions  are  fo  awplc^ .and  mimfter 
Abundance  of  Matter^  tbs^t  it  is  not  poihbU  to^comprehend 
the  fame  within  aiiy  Compafs  fit  for  this  brief  Treatife ;  But 
farther,  the  Cufloms  of  this  Realm  ^^^  fo  (2)  contrary  one 
to  another,  which  do  concern  this  Matter^  that  I  might 
eafily  fall  into  divers  Errors. 

Wherefore,  for  that  this  Matter  Ihould  pot  exceed  th^ 
Propoition  of  a  juft  Member,  I  thought  it  better  to  refer 
the  Reader  to  the  Learjied  of  every  Place,  of  whom  he  maf 
be  more  fufficiently.  certified  of  their  particular  Cuftoms, 
than  to  fill  up  this  Volume  with  them  and  contrary  Obfer- 
vations,  of  Countries  and  Places  within  this  Realm,  where- 
of I  can  obtain  no  founder  Warrant,  nor  better  Affurance 
of  the  Legality  thereof,  than  the  bare  Reports  and  Relations 
of  others. 

Howbcit.  forafmuch  as  within  the  Province  of  Tori^  I 
my  felf  have  had  fome  reafonable  Experience  in  thefe  Afiairt 
for  many  Years,  I  thought  it  nqt  amifs  briefly  to  figmfy 
what  is  there  obferved.  "  ^ 

% 

§.  Vin.  Of  tb«  Committing  of  the  Tuition  of  Chil- 
dren,  and  Coftody  of  their  Portions^  within  the 
Province  of  York* 

I.  No  Parents  in  any  Country  have  like  Paiwir  aver  their 

Children  as  had  the  Romans. 
2-  Whence  ike  Authority  of  ^pung  Children  did.defcend* 
3.  The  Cyjlams  of  the  North  Parts  of  this  Realm  do  vsry 

much  repmhleJhe  Ciiil  Law. 

THOUGH  (i)  neither  within  this  Realm  of  JSngland, 
nor  within  any  Realm  Chviftian,  any  Parents  have 
the  like  Power  over  their  Children  as  had  the  Rosnans  S  to  *  J- J«  •"Jfc*"*!}* 
whom  alone  that  fatriafotjeflas  was  proper  and  peculiar  P ;  ^  *22J**iimalSwit2f 
which  was  (2}  the  chief  Caufe  whereby  they  did  and  might  ftptem  aut  odo,  in 
by  their  Teftamcnts  commit  the  Bodies  of  thdr  Children,  J^w >«K|ri«  n* 
and  their  Portions  at  their  Pleafures,  to  the  Cuftody  Qf*^««^™^  - 
ahcrs,  according  to  the  Civil  Law*i;  yet  (3)  in.dlvers  Places  ^  Jj^  5  ^^  \^ 
within  this  Realm,  and  namely  throughout  the  Province  ^fttk^  de  Kpub.  Aagl* 
Tirk.  there  doth  remain  a  certain  Refemblance  of  that  Hb.  s*  e-  7^  inttUite 

Power  and  Determination  of  the  Civil  .J-aw;  as  in  many  Jl'Jgwetf*^'^'"' 
other  Things,  fo  alfo  in  the  Aflkping  or  Appointing  of  4La.&deteiU.ntteK 
Tutors  by  their  Teftamcnts  or  laft  Wills  ^ ;  whether  we  re-  *•  permiaum.  lailit. 
gard  the  Perfon  of  the  Teftator,  or  of  him  that  is  affi||ned  fyl'^tet  ex  hU  qiut 
Tutor,  or  of  the  Children,  or  the  Manna^  of  Affignation,  fuUequoanir   f  f  •  ft 
Of  the  Office  and  Authoriiy  of  the  Tutor,  or  the  Meant  *^**»*V»Jf«4» 
ivlMreby  the  Tuition  is  ended^  which  I  muft  only  point  at. 
Vox..  I.  1 4  $.  IX.  Wha 
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\ 

§.  Lk.  Who  HKijr  appoint  k  Tutor .  ' , 

i ;  the  Father  may  afPoint  M  Tutor  hy  his  T^flament  or  hll    ' 
Witt.  ^^        .  ^  J  J 

1.   IVhether  the  Mother  may  affrAnt  a  Tutor.' ' 
3*  IVhether  a  Stranger  may  af  point  a  Tutor. 
4<  Whether  the  O)  dinary  may  affign  a  Tutor. 

*Dc  .r«i  ««fuet«.  I  H^^^^T^^^^  <I'^^«f«'-''  that  by  general  CafiomoU 
dine  ipertiffime.  per  ^-^  .  "rved  Within  the  Proviftcc  of  Tork*,  (i)  the  Father, 
inJubiifatx  fiJeiaSa  &  by  his  laft  Will  or  Tcftament,  may  for  a  Time  commit  the 

ifl=.*  Arc"h1?r^T";*.'^"  °f,  t'»  C-'^'ld'  "i* /J*'  Cuftody  of  his  Portion.;  for 
icopi  Kbor.  lepofiu,  withifT  that  Province  Children  have  thetr  filial  Portions  of 
conftat.  their  Fathers  Goods,  according  to  the  Citil  Law  « ;  except 

ufrir u'i^^r.b^t '^lI'^Hfi  or  advanced  Jh  the  Life-trmc  of  his  Father"; 
patiu  r^efta^c  fcre  ^^^ch  1  eftament  aftd  Aflignation  is  to  be  confirmed  by  the 
ioiutos,  &  quafi  cmin-  Ordinary  x,  whp  alfo  is  to  provide  for  tlie  Execution  of  the 


cle      reuub>      Anzli 
tate 


uin  tamen  ha?c  confuetudo.  qua?  vel  pr»cipu«  in  farfibu*  B6reali(nis  vi^et,  frnura  ritattir  *qui- 
tc  &  ratione,  negani,no»  potelt    C(iiU  enim  diligentiut  de  pupilM  rebus  cd^ttat.  quam   parentes? 


uxorc,  i\\VA  Axpcrftitc,  tcrtia  pars  bonorum  iiscompctere dignofcjtur.  Infr.  ead.  part.  §.  l6.  •  Vid, 
infr.  ead.  pirt.  §  i6.  ^  •  »  IdquoJ  jure  civili  confonat.  fc  fi  p^tor  fiiio  emandpvto  tutorcm  aflig- 
caterif,  Oaanino  Judicis  kntentia  tohfirnjandus  eft  j.  fin".  Inftit,  de  tufel.  f  Infra  part.  C  J.  I. 

If  the  Father  die,  no  Tutor  being  by  him  affignedj  and 
,  (2)  the  Mother  do  in  her  laft  Will  artd  Teftament  appoint  a 
Ttttor,  the  fame  Will  is  !o  be  proved,  and  the  Aflignatioa 
VcSnfirmaturquiclem  ""^  ^^^  Tutor  conftrrftcd  *. 
tutor  a  m&tre  dstas» 

fei  cum  inquifjtione,  ^optcr  fragile  muliei'is  cotifiHuin.  Siffici|  vei^o  moilica  inqnifitio.  filioi  fi 
ftiiliiuatur.  alias  requiiltur  xiiagna.  1.  roatir.  C.  de  itfla.  ihtel  Lv  «.  ff,  de  confo.  tut.  Bar.  in  L. 
aaiuraU-  f  •  fi'quaratur  eod. 

And  if  no  Tutor  be  aiTigned  by  either  of  the  Parents,  then 
^  (3)  niay  a  Strainer,  if  he  make  the  Orphan  his  Executor, 

and  give  him  bis  Goods,  affign  a  Tutor  unto  hifti  »  ;  which 
•  L.  patromis.  ff.  ds  ^^^^  »  by  the  Ordinary  lo  be  confirmed  h. 

conlir,  tut.   nam    qui 

iottlfuit  impuberem.  vidctor  enili  eligerc  quxfi  in  ffliuA ;  U  ipf«  kabetur  loco  patrii.  BaM.  2b  d.  t 

[     an     ]  And  if  thete  be  tio  Tutor  teflamentary  at  all,  then  (4) 

$^ay  the  Gidinary  cofrimif  the  Tuition  of  the  Child  to  bis 
'  Dchac^teftife  tef-  "^^'t  Kinfman  ^,  demanding  the  fame^  according  is  in  Ad- 
timonium  non  obfcu^  miniftrations  where  any  dieth  Intef!atc<i ;  fo  that  the  Child 
f^TaJiVK.u'Set  ^^  T\  Waj-d,  for  then  the  Ordinary  may  not  difpofe  of  the 
taytum  nccnUa  turn  ^unody  of  hi3  Pcrfon,  as  is  hereafter  declared  «. ' 

ar.tkju'a;  in    Archivij 
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5i  X-  Wto  way  bie  appoinwd  ^  Tuiw, 

I.  //# /W  cannot  he  Executor^  cannot  he  Tutor*. 
a*  H^Jieiher  he  ikai  is  und$r  jige,  or  Zzmatick,  inay  be  ttp^ 
p>inted,Tutor, 

J,  i^'ieiker  a  lf^om$n  maj  btTutrix* 

it,-  *  .  .  I 

AN  Y  Ferfon  m.iy  be  afBgned  Tu^or  which  is  not  for- ,  -.      . 
bidden  ^     Wh^  is  forbidden,  my  appear  by  taat,,&^.»''!;5. 
which  IS  hereafter  fpoken  uf  ai)  ^^fCUtorS^  for  (j)  he  that  culaubto  adaUtmntur. 
C4unoi  be  ]5>^<?cutor,  cannot  be  k'Tiitorh.         *     '    ^       **        W*n»  firmat  cxceptio 

}n  Ih  I,  de  reg.  jur.  m     .         «  lafr*  part  5.  »•  y^fta.  if.  ^  te(U.  tuteU 

He  (2)  ^hat  is  not  Twenty-one  Years  old,  or  is  not  of 
•  pcrfcfl  M'md' ;„ahd  Mcm^i^y* •may 'Ijc  affigned Tutor;  but  it 
IS  to  be  underftoOd,  that  he  (ball  be  Tutor  v-heti  he  is  of 
full  Agp,  or  vhcff  he  doth  return  to  Sanity  of  Mind  i.  iL^fsbi^Xn 

By  the  Civil  Law,  (3)11  Wojpnan  (the  Mother  and  Grand-      *       •  *n  po . 
mother  excepted)  cannot  be  affigned  Totriic  \  ;  but  ft  h  not  ^  L.  jure  noftro.  lib* 
ob{erv€d^a8:a»  Law  within  thfc  Province  ot  "Tirk,  where  no^  ••*«»«•  tat.  c 
only  thc*MQtherand  (yraniTiiiotlier  are  adinitted^  but  other 
Women  alib  ;albeitthey  beitiarried,  and  under  the  Gown-  *  Ut  pcmfta&inftru. 
jnent  of  their  Huibands ».  .     ',  T^^<t^^^r'  ^' 

Ai^  Aaion  of  Trefp^fsrwas  -brought  by;  the  .Mo:her,^*^'^T^ 
J^mreSi.^luun  ^  karedemjmm  rafuii  (^  dbdukiu  Ar  Ceiejby: 
Such  %  \Vi4t  lieth  not  for  (he'Mother,  but  it  Jietfa  R)r  the  , 

Father;  for  he  of  common  Right  (hitU  hate  the  Wardfliip       S-^  '     . 
•f  hi3  Soi^  or  Daughter «.   t  -   >  i  %?A,yp^\x.% 

$^  XL  To  whom  a  Tutor  jnay  be  appointed, 

J.  ATi^ior.mt^yle  afft^ei'to  him  t  fiat  is  not  fourteen  lears      ... 
eld y  a/tc^  to  her  that  hath  not  acc0f(^pfijhed  TzOfflye*     * 

2.  After  Fou)rieen\nd  Tv^ehe  he  and ^e  may  cTtufi  th(\r 
Curators,  '•  "         '    '    ' 

3.  When  tk^  Curator  is  to  he  confirmed^ 

4.  A  Tutor  niay  be  a/jfigned  to  the  Chifd  Wihorn*  -  .   %   ,        •    ;       t 
J-  iVb  Tr^or  can  he  affi^rie^  unto  him  that  is  Ward^  by  Reafoi\ 

of  his  Lands:  " 

6.  NeithfT-to  Infants  or  Idiots^  Wards, 

7.  IVhofhall  have  t}^  l^ardfhip  of  a  Chifd  that  Uth  Land^ 

8.  iVhatttitOuArdianmaydo. 

9.  TJie  hard  Sjiate  Qf  Wards.  ,    ^ 

ro.^  AW  Infants  iP'ards  Ore  not  fiifjeft  to  like  Conditions.  [      313     1 

jr.*  Who  fhedl be  Guardian  to  the  Infant  whieh  hath  ffie  Lar,ds 

in^ocs'^.'  •  '     '  /'^        ;  '\  V-    \- 

1 2.  Prochein^A'my  accountable  to  the  Ward  afur  his  full  A^e. 
J3-  Iiit)isUjheCkiftody\f  ihi  Prince.    '  ^.      1    '    ^ '      '\ 
-'   u-  Whmer  the  O'lji'ody  of  an  Infant ;or  Idiot  fi^th^^ 
bv  the  Tejator.  •   •'     *    ^  ^^ 


CfQucardmi'  Part  III 

BY  the  laid  Cuftbm  generally  bbferyed  within  the  Pro- 
vince of  Torlt,  (i)  ;i  Tutor  may  be  affigned  to  a  Boy 
at  any  Tivte  antil  he  liaV<  atec^Mnp)iflied  the  Age  of  fouitcen 
It' ears,  and  to  a  Wench  until  flie  have  acc^mpliflied  the  Age 
•  Utauh  C.  de  tefU,  of  twelye  Yjoktt  n.  But  (i)  «ftcr  thofe  Ycafs,  he  or  flic 
iSt.  5;Tu™!;Tuibo;  refpeai^  ^y  dmfe  fjirir  owa  Cura^ots,  notwithftanding 
vodis  tut.  paitur.  In- t^ieir  Father's  Will  <>'.  But  if  they  do  uoteled  any  other 
jit.  in  pria.^  ^  ^^j.  Curator  after  their  feverai.Agea,  (3)  then  he  that  is  aiBgned 
de  canMtor'*t*"'div^  in  the  WiU  b  to  be  conBriped  Curator  to  either  of  the  faid 
}.  cusatores.  if-  qui Cbildreu,  alt|^if  {M.'M^tfs  atfove  fourteen  Years,  alid  (he 
p«unt.  u  matrh.  c.  ^^j^^^  tvfjejye,  i'whtjfi  tbf  W  jil  was  a^ade  ?• 

COO-  ID  |iii*  quam  op* 

iifioT  i  I*,  tuteln  C  dc  Cc|ta.  tiit.  }•  daator*  bi|U  de  cum* 

A  (4}  Tutor  may  alfo  be  aSgned  to  a  Child  that  is  not 
^  f .  cum  ajtfem.  Inft.  ^'^  **  J  i|kewifc  to  an  Idiot,  or  him  that  is  lunatic  r, 

de  tut.  '  •!'•  J*> 

irj.funor].  laftit.  decQ|'.^Ucct.haj^ilJEiiQdi  perfoiuc  ^najQriss  Sot  S5  annis,  eprnt  M  euratioae. d. 
<J^.  ftxriofi.  An  luec  apithqrttitiik  pen^  tell^iqfani^  yel  oyil^iriuint  an  ad  regem  f^^ct  jure  prc- 
rogat.    9a9re  infra  ind- 1*    *    ' 

But  aU  this  which  is  ber«  aCbrrfatd  is  to  be  rdlralticd,  fo 

that  it  (5^  6)  be  a^t  tfi  tkc  Brvjudtce  of  hii^.that  is  a 

f  Habeii^i  t«tdreiii«i*  Gsuardian,,V<Qr  bath  the  'VKafdihip.of  any  Infant  oer  Minor  «; 

IntJ'rd^^  ^^  t^9^ ''^J  kHof,.by   Re«lM.«f  any  Lands,   Tenements 

tnri.  or  Heredmmgpts,  bclppgii^.tpl^ch  fatfam  oy  Idiot  >■    For 

I  -sut.  |M«ff»f;at.  te-  by  the  Common  Laws  of  this  Rfalm  of  (7iyb«f,  (7)  the 

5«''iiQU  TSiiiS^^^  Ldwfdf  nrhom'tbe  Ififadt  *dofh  rhold  bis  Lands,  fa  foon 

-     '     '    a)i  .th^  Father. djc^y.iitth. the W^TdAip  aud. Keeping  of 

theHett.;  a^d  thereby ^(8>  may  feifie  upon,  the  JBody   of 

Lb^'^^c.^.'S  ftlf  ^^  Wlitd  apd..hit  Ltnrfs »,  wj^ewof  lit   akay  aifo  ttke 

^  pr*^  lfir«*  ^!  ^^^  Profits   without  acpount,   fo   tha(   be    nomifli  and 

p  k.  z.  c  I  &>        bring  up  the  Ward  »  ;  and  not  that  only*  but.alfo  otkrinz 


if  it  be  a  Womap ;  \f  th<\  W^rd  lefufe  to  take  that  Mar- 
T  sut.  Weft.  e.  s^     Hage,  he  or  Ih'e  m^ift  pay  .the  Value  of  the  Marriager; 

which  ia  commonly  ra^cd  accor<iing  to  \he  Profits  of  his 

Lands.    WhJcb  (9)  is  a  Thing  uuterly  condemned  of  fomr, 

ind  greatly  lamented  of  fnany^  both  gravf  and  godly,  he- 

^  >   '  caufe    of  the  unfatiable  Cove|ou{iias  of  diTcrs  in  tbefe 

•  Tide  d.  traA.  de  re-  Days'.  For  that  thereby  it  comffh  to  pafe  many  Times,  that 

^^Tu^^  aFreemai  apd  a  Gen^einau,  wMlft  l,e  is  aninftnf  of  (lender 

6atdeiA.         '         Difcreti#n,  and  lefs  ]^)cpeTienpe,dcftitute  of  his  beA  Friend, 

^at  t048  fay,  his  natural  Fathf r/and  copfequenily  fobjefi  to 
>  the  Subtilties  and  ImportnniVies  of.  bis  craift^  apd  covetons 
0aoler,  is'bought  ^nd  fold  like  a  Beaft  '|o  lucb  u  fe^  «> 
|ttak^  moft  Advantage  of  bim;  and  in'xht  End*  bendes 
many  more JnconTcnienees,  matched  to  my  MafferV  ])attgh- 
ter,'  Sifter,  Coufin,  or  fome  other  Female,  xtk  whom,  w^ 
Ker  y iflues  iind  genUe  Condition!,  if  thjue  Brnqny  Iboald 
wl  preferred  in  Marriage,  tl^ou  c;puldft  Vifc  him  fO  greater 
'i'ormentj..{lf  it  wrre  lawmtlor  tbce  to  wiJh  Kim  any  Tor- 
Miail)  HeU  ezceptecl. '  v.  •  i 


Fart  IH.  OJ  Guardkm. 

.To  thcCc  Perils  arc  thcfc  Infants  fubjcft  'yrhidi  hold  Lwids      £     213    3 
of  others  by  Knights-Service,  called  in  French  Gwde  nobk  ^;  «  d.  traa.  eoic  «• 
for  there  (io)  is  another  Kind  of  Service^  called  0ard  i?r- 
turitTj  alims  G^rd  in   Sicage,  or  Tenure  by  the  Plough  k.  *  Kodem  loco. 
This  Wardftiip  (i  i)  fallcth  to  him  that  is  next  of  Kin^  and  ^      -  « 
cannot  inherit  the  Land  of  the  Ward  «  ;  as  tix^.  Uncle  ojb  *  stat.  M«rle«  o,  t?: 
the  Mother's  Side,  if  the  Lan4  dcfcend  by  the. Father,  Of  ^  ^*  ^'  ^ 
the  Uncle  on  the  FatW^s  $idt>  if  the  l^d  ficiS^cnd  by  thf 
Mother^*  •  ^Br»ok,tit.iAfWii*c 

»  • 

But  now  by  the  Statute  1 2  Car.  2.  all  7*epufc$  by  Knighiir-^  Car^  ?•  ^-  i     .  .  ^ 
Service  in  Cafite  ttid  Socage  (n  Cafite  are  taken  avay,.  and  aU  '^ 

Tenures  are  turned  \f^6 Jre'e  and  common  Soci^eiznd  by  that 
Statute,  a  Father  thpugh  under  A%%,  bipuielf^  9}  S^i  fuJJl 
Jl«,  hiiving  a  Child  under  Age,  and  uiiphairipd.at^theTii^. 
of  his  Death,  whether  then  born  or  in.the  Wothe^s  ^onjb, 
nay  by  Deed  in  his  Li£e-tiine,  or  by  "Will  in  t&e  Prcfence  of  " 

two  Witneffes,  difpoft'the  (iuftody  of  U^\\  ChiW,  or  Ch.U- 
dten  duiihg  Nonage,  Id  any  in  Poflcffioh  or  Kmajpder  (e?c-« 
tepting  to  Papi As)  which  ferfon  nwiy  ipaSf^jiain.aH  AAioi\  qf , .  . . 
Ravilrunent  of  Ward  or  Tjct]pafs|  ftganiiift  wi*oiigJ»l  tpakeijS. 
away  or  Detainers  (Mi*  ftu^  Child^  and  rccov^ 

the  Ufc  of  the  Child,  and  may  takq  the  I'd;6{u3.q&tbei^j^^  ,  ^ 

and  Tenements  for  .the  tfle  of"  fuch  Ciiild,  ^^  |kc  CuflAuy  .  .         /: 

of  his  perfonal  Eftate ,  accptdin^  to  ixiii\  .p^fxJ^\ioi(^^  Mf^   -  "         ^ 

may  bring  AAioiis  i;>1li^Iatio'n'  thereuj^,  .a&a  Oiiardui|ii  in      ,     \ 
toma^on  Socage  mi|;ht  46i  .^  ,   :         . ;.  >v. 

Before  this  Statute,  if. TcfnaiH^  by  JEl^nightTServjce.oa^  KcUwwi^ 

devifed  the  Cuardianftiip  of  'his  lleir,  jti  .J^aj*  ^^^  ^^^  f '  1^' 
the'Lord  ;  for  he  wa^  to  have  the  Gu^Td*u^Q)ip  )>y  ])Lcafon: 
of  the  Tenure  oft  the  LaQd«    .       t  .        . 

And  \i  Tptak^  in  Socage  H|id  difpofeil  th«(  Cuflody.otb^s  -B/V*// vcrfot  CuiMW 
Heir,  at  had  bee|i  toJd ;  becaii^fc  the  Lfiw  gave  fhat  to  tl^e  Vaujh.  it«. 
Aextvof  Kin  to  whopa  t:he  IfSind  could  ipo^  defcjcnd;  and  ff 
there  Iiad  been  a  fpeclaT. Guardian,  \^t  p^uld, npt  txansfisr  v 

or  affign  the  Cuflody.of  his  Ward,  either  by  Deed  or  "Wil), 
becaule  theTruft  was  peifopal,  and  therefoxe  no^ ^flignable; 
^neither  ftiould  it  furvive  io  the  Execiuors^'  ^ujt  determine  ^ 
die  Death  of  tlie  Guardian.  . 

Since  the  Statut<i  Ti  hath  been  ^diudged,  tl&at  a  Caf^hcidfir  cUuth  vcrAis  fiaAwr* 
IS  not  within  the  hSt  to  difpofe  t)ie  Cuftodjr  of  his  Child,  \}C"''J?^^  *  ^''^• 
for  that  belonn  to  the  Lord  of  the  Manor,,  tiot  dejtitr^  hm 
accpvding  to  the  Cuftom  of  the  Mai^r.;  for  ii[  tjierc  is  jfo 
fuchCuAom,  then  the  Wxtof  l^in],  io  wbom-  th^  tv^Qd 
cannot  defcend,  Ihall  have  th^  Cuftpdy  bf,4hji(I^a|it -f^j^l 
hisLaiMjs.,  .^.     ^  •*.',?.!'•;,'.:'' ?i.o^-.  ^  •••  * 

This  (V2^  Guardian,  otherwise  called  ftp^pi  ^^^  Wid" 
countable -fgr  the  Jpr^fits  and  Revenues  of  the.  Land  19  }k^ 
Ward,  as  the  Tutor  for  iJie  Goods  und  tlbattcls  ta  th^ 
fopil,  when  he  U  pf  fuU,A^  *.  ',    ^*^, ,  V.  .;JeL**^HuU^e,^ 

llo^frniag  . 


OfGutrdidns.  Part  HI. 

Concerning  Idiots,  fuch   is  the  Prerogative  of  (13)' the 

Princes  of  this  Laod,  that  they  ihall  have  the  Cuftody  of 

.  all  the  Lands  of  natural   Fools,  and  may  take   the  Profit 

thereof  without  Wafte  or  DcftruAipn,  of  whofe  Fee  focver 

Subld.  f*  dt  prc^  the  fame   be-  holden,  finding  to  thetn  NeccQarics  f :  And 

r«g.Mg.c.9.  after  the  Death  of  fuch  Idiot«,  the  Lands  muft  be  rcftorcd 

»  teit  fiat.  tt>  the  right  Heirs  8.     But  (14)  in  the  mean  Time,  that  is  to 

•  fay,  during- the  Nonage  of  the  Ward,  or  during  the  Lffc  of 

the  Idiot,  the  Tuition  of  the  Body  of  the  Ward  or  Idiot, 
f     314.     ^       or  of  his  Linds,  cannot  be  devifed   by»Tcftaipent  to  any 

Other  Perfon  contrary  to  the  Courfe  of  Comn)on  LiiW|  in 
«iQulanitorcmlubcn-T>rcjudic^of  bim  to  whom  the  Wardftip  doth' belong  »i; 
H  CHtor  waoatur.     ^^^j      ^^^  Teftator  may  commit  the  Cuftody  of  fuch  Goods 

»nd  Chattels,  as  he  dqth  bequeath  to  the.  faid   Inffint  or 

Idiot^  to  whom  hrf  will,  and  duriug  fo  long  a  Time  as  be 

■  aiqaidcm  aanfqaif-  '^^^ill  1.     If  the,  fdiqt  have  Copyhold  Land,  the  Cppybqld 

SJSm^tUt  fi [m^^*' ^^  I^^^^  '^  ^""^  ^'^*^"»«  ^"^  Survey  of  ^he.CouU  of 
poncrc.  ManUc.  lil>.  jp.  Wards,  feut  i\\^\\  \^t  Ordered  in  the  Lord's.  Court,  according 
tit.  n.  1%*  U  telUtoru  to  the  Cuffom'of  the  Manor  as  'pouching  tl^is  Voint  k. '  Alfo 
STft'v«''ff.''S  if  »  CoPyl^^Wer  die  fole  fcifed  of  ^  ttn<J?  ot  Tenenjcnts 
maaumiff.  licet  aiiit  fo  holden;  his  Heit'  being  of  the  Age  of  fourteen  Years, 
vidcatttr  per  Fltzh.  then  he  (hall  pay  a  Fine  unto  the  Lord,  and  do  Fealty,  and 
SuirfnSo: cjfodt^:  ^  ^d«?«ted  Teifant.  Butif  the  Heir  bi  within  the  Age  of 
«iue  idiots  obveniunt  tbuTtecn  Years;  thert  fome  Guf^rdis^n  (hould  be  adn^itted  to 
fi»g*rdUnoaccrcfuiit,occiipyhrs  Copyhold,  and  to  pay,'  and  do  his  Service  due 
SrdX'.'ipr^''^^^  the  fame;  that 'is' to  f^y,  if  the  Larids  dcfccnd  from  the 
reg.  ret.  c.  Idiot,  vide  Father,  then  the  Mother^  or  fome  of;  tier  next  Kin,  fliall 


Jonas  Adam*  Court  pay  the  whole  Fine «.  . 

jwrea,  i#.  14.  ^ ^  Copyholder  be  a  lunatic,  and  the  Lord  of  the  Manor 

.   commit  the  Cuftody  of  hi$  Land  unto  J.  ^.'and  Trefpafs  is 
'done  to   the' Lfthd,'the  A«9ion  of  Trefpafs   oujght  to  be 
brought  in  the  Name  of  the  Lunauc,'  krid  pot  of  the  Com- 
mittee; for  the  Committee  is  but  as  Bailiff^  and  hath  no 
Imereft,  but  for  the  Profit  aiid  Bicnefit  of  the  Lunatic,  and 
is  as  his  Servant;  and  it  is  cpntri^ry  to  the'  Nature  of  bis 
Authority,  to  hare  an  Ailibn "  in  his  own  Naine,  for  the  In* 
tereft  and  the  Eftate,  and  all  PoVer  of  Suits/ is  remaining 
,  '.  in  the  Lunatic."    Andit  hath  been  ijdiVdged,  that  a  Lunatic 
fhall  have  z^uare  Impedtt^  in  his  owp  Name.     Fide  Beverley  i 
Cafc,  C.lib.  4.  the  Difference  .between  a  Lupatic  and  an 
Idiot'.     Ptr  Curiam,  The  Lord  dt  a  Manor  hath  not  a  Power 
to  commit  or  difpofeof  the  Cbpyhold  q(  f  Lunatic  without 
fpedal  Cuftom;  neither  can  hie  commit  diirbg  the  Minority 
•»  F.  16  jit.  Uatioa'i  of  an  {nfant  Copyholder  without  Cuftom"*    When  »  Lu-* 
Kep.101.  li.  ni^ic  coiheth  to  hfe  fane  Memory,  lie'fhalt  have  an  Account 

of  the  Profits  of  his  Land ;  but  iA  Cafe  of  an  Idiot  it  is 
.  \  .  .    tnlherwifc;  fbr'the'King  or  hb  Patentee  (hall* have  them  to 
»ii.  t8  B.  I.  pw,  their  owa  JPenefit «. 

/:  AGuardi^tt 


* 

Part  lH.  Of  Cuavftians. 

A  Guardian  brought  an  Aflion  of  Trcfpafs  tgainft  the  9y»f;.<^^^*o^^ 
Dcfenciant  for  detaining  the  Infant  to  woom  he  was  Guar- 
dian I  and  upon  a  Bill  in  £quity  to  be  relieved  againft  thai 
Aflion,  he  pleaded,  tfiat  N,  C.  did  by  his  laft. Will  deyife 
thi  GuardianJIiif  of  his  Son  to  the  Plaintiff  in  this  A£lion» 
aad  the  Management  of  bis  Eftate,  and  made  him  Executors 
and  this  was  allowed  to  be  a  good  Plea. 

,  The  Gukrdianniip  of  an  Infant  was  given  to  A*  S.  by  l^-  Sff^tjtuiy  vcrfhs 
Dccd>  and  to  the  Mothet  by  the  laft  Will  of  the  Father ;  ^^,  ^^"^  ^^"^  • 
and  it  w,as  decreed,  that  the  Will  was  a  Revocation  of  the 
Deed,  and  that  the  Mother  had  a  good  Title  to  the  Guar-* 
dianfliipt 

The  Father  devifed  the  Gpardianfhip  of  his  Son  (being  i  Chan. Rep. ffjfC 
fevcn  Years  old)  to  his  I^other  in  Llw,  and  died;  the 
Widow  married  her  Servant,  and  being  poor,  the  Uncle 
got  thePolteffion  of  the  Infant,  and  fent  him  beyond  Sea; 
but  the  Lord  Chancellor  ordered,  that  he  fhould  be  returned 
to  the  Mother;  for  where  a  Guardian  is  appointed  by  Vir- 
tue of  the  Statute,  this  Court  cannot  retnove  the  Child  or 
Ghardian,  but  can  make  her  give  Security  not  to  marry  the  [  215  3 
Infant  without  acquainting  the  Court ;  if  the  Guardianfhip 
had  been  at  Common  Law,  then  the  Court  might  inter* 
pofe. 

The  Father  of  the  Plaintiflf,  the  Infant^  owed  the  Defen-  1  Vernon  44«-  ^'««» 
dant  Money,  and  by  Deed  granted  him  the  Guardiahfhip  ^^'^^^  ^^"'''• 
of  his  Children,  with  a  Covenant  in  the  Deed  not  to  r^oke 
it,  aiid  a  Bond  of  500/-  Penalty  to  perform  Covenants ;  and 
upon  a  Bill  brought  againft  the  Guardian  to  hav^  Wn  Ac*- 
count,  (sc.  and  to  remove  him  ;  yet  becaufe  there  vt^as  a 
juflDebt  due  to  him,  the  Court  would  not  reftrain  him  from 
receiving  the  Rents  and  Profit.^  of  the  Infant'a  Eftate. 

§4  XDir  Of  the  Manner  of  appointing  Tutors. 

I.  A  Tutor  ftuty  he  affointtdjimfly  or  conditionally y  to  « 

Dayy ,  or  from  a  Day. 
%•  The  Condition  defending,  what  is  to  be  done  in  the  mean 

Time* 

3.  Lawful  to  affoint  one  or  many  Tutors 

4.  Whether  where  one  Tutor  is  afpointed,  another  may  le 
received.  \ 

5.  Whether  divers  being  aj/igned,  one  Tutor  alone  may  be 
admitted. 

6.  By  what  Words  a  Tutor  may  be' aftointed* 

J.  What  if  the  Tefiator  fay,  I  commit  my  Children  to  thy 

Pmver,  or  to  thy  Hands  f 
S.  What  if  he  fay,  I  de/ire  thee  to  take  Care  of  my  Son  ^ 
9.  What  if  he  fay,  I  aefire  thee  to  take  Care  of  my  Son  ? 
lb.  The  Tefiator  may  ufe  emy  Language  in  the  Affignation  oj 

a  Tutor. 

BY  the  faid  general.  Cuftom,  it  is  obferved  within  the 
Province  of  Tork  S  that  a  Tutor  may  be  affigned  either  \^^  ^'^t^l^'^l 


*v 


Of  GuariianL  Part  lit. 

^  I*  *i?^'^*'2Jrt  fimply  or  tonditiortally  *,  and  until  it  cciuin  Time,  or  from 
JJg:*        *"  a  certain  Time  ^:    But  no  Tutor  niiy  intermeddle  as  Tutor, 

«  Kod.  f^  ad  ccrtnm.  until  he  be  confirmed  by  the  Ordinaryj  albeit  he  be  affigncd 
]k  tST'  *j/j***^  0?^  Tutor  fimply  d;  much  Icfs  «1iere  he  is  afligncd  conditionall^y 
^  L.  IttitUnut.  *U  lb!  ^^  fro°*  •  certain  Time,  may  he  intermeddle  as  Tutor,  until 
Bir.ff.dr  lct&t«  tuteU  the  Condition  be  extant  %  or  the  Time  limited  be  expired  ^ 
i?dju^^^^^''  But  the  Ordinary  (2)  may  in  the  mean  Tim?  commit  tb< 
«d.  l^  qui  fiib  condt-  Tuition ;  and  he  that  is  lb  appointed  by  the  Ordinary  may 

ttone.  *         for  that  Time  adqiinifterS. 

a  Bar.  &  alii  in  d.  £•  , 

quf  fub  condicione.  /  v  -^  •    ,       i-  1  •  •  .  r« 

Moreorer,  {%)  it  is  lawful  to  appoint  either  one  Tutor 
^L.  fi  plures.  ff*  de  alonc,  or  many  together  ^.  Where  (4)  one  alone  b  ap- 
tcfta^ttti.  pointed  Tutor  by.  the  Teftator,  the  Ordinary  ought  not  to 

de^'oiH!    '^'^  join  another  Tutor » ;  unlets  he  that   b  named  Tutor  be 

A  L.  noQ.  folum.  $.  lunatic  ^,  or  be  abfent  about  Affairs  of  the  Commen- 
Tilt.  ff.  de  cxcon  tut- y^^eahh  I ;  for  in  thefe  and  other  like  Cafes  another  Tmor 

i^SSlTe  cofit^r-'  ™«^y  ^  y^^^^  "»  at  leaft  during  the  Impediment.  Wbcit 
1 L.  tutor,  fi  quit  ab*  (5)  divers  are  apppointed,  there  one  alone  may  adminifier  ^* 
fttturus.  C  dc  AifpcA.  Which  Concluiion  doth  proceed  with  lefs  difficulty,  when 
•^GtoO:  U  MiuTitts-itt  the  Co-tutors  cannot  or  will  not  meddle  <>,  or  transfer  their 
d.  !•  intefdmm.  infUt.  Authority  to  him  that  dealeth  P ;  for  they  may  do  that,  and 

f  ut«  0* 

•  L.  Icdcioiot.  !•  in  legltimfo.  ff.  de  ledt.  tut.  |<.  f^  d^  adarinift.  tut.  »  Bald»  in  L.  qui  papO. 
t,  de  a<KOllla  fell*              ^  l»  Koouaus*  4^  de  tutor*  vel  curator,  dat*.  ab  his. 

[     a  16     1  ^^  '*^  ^^^  (^^  material  by  what  Words  the  Tutor  is  ap- 

pointed, fo  that  the  TeAator's  meaning  do  appear ;  for  the; 
\    ^  c.  ^.  are  nevcrthelefs  to  be  confirmed  Tutors  ^ 

*  L.  I.  dc  connr*  tut* 

r.  U  ibi.  Bar.  L.  quo-  ^,  «        1 

uiAin*  C.  de  t«fta.  Socin.  confil.  «|.  volv  i. 

Wherefore  (7)  if  the  Teflator  fay,  I  commit  my  Children 

to  the  Poiver  of  A»  JB-  oj,  1  leaire  them  in  hia  Hands,  it  if 

in  Efica  as  if  the  Teflator  had  faid,  I  make  A.  B.  Tutor  to 

-  jif.  inx  manumir.  ^y  Children  »•    So  it  ia,  if  he  fay,  I  leave  them  to  bii 

ju«i*ii^r?di5f.*Vi  Government,  Regiment,  AdminiftratioB,  »ot. 

abi<atteftatarbancopi-  .,        , 

nioncm  U  tutiorem  Bc/verforcm  cflb.  *  MoUn.  in  addic.  ad  Decium  in  c«  ex  part,  de  af)p.czt«.. 

aocin.confi!.  83*  vol.1. 

If  (8)  the  Teftatof  fay,  I  commit  my  Son  to  A.  B.  both 

quick  and  dead,  with  all  his  Legacies  by  me  given ;  by  theft 

Words  it  is  prefvmed  that  tht  Teflator  meant  that  A-  B. 

Ihould  be  Tutor  to  his  Child,  if  he  lived ;  and  if  he  died, 

•fioc  in  d.  confil.  %%•  then  to  have  thof<!  L«gacle9  ^*  ^  *         . 

^  U  (9)  the  Tefia^o;  lay,  I  iiefiit  my  Wife  to  take  Caxe  of 

\y  Children  during  their  Minoriliea;  albeit  thefe  Wordi  do 
lot  necefiaxily  i^lcr  Ar  coBclude  *  Tuitioft  of  their  4va 
lattice*  but  r»thcrd}iaiihefto«ldcbaftife  them,  whencbey 
>  Dec.  in  d.  ccx  put.  Aei^ed  %Q  )>e  ^oyrr^^  'i  (fo«,  to  have  Tuttion  of  Chil* 
df*tJi.*SDr^'  V^^  ^  *  greater  Thing,  and  extandeth  farther,  thaA  to  hate 
'  Ptc*  la  d.  &CX  part*  v^^  ^^  them  only  F ;)  but  forafmuch  as  the  ruder  Sort  of 

7€opk  do  not  kiKAT  ihc  PiSrrci»of  Tnips,  nor  the  naia; 
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ral  Force  of  Words  « ;  therefore^  if  any  be  aflSgacd  Tutor'  Socin  d.coBfii.'8f. 
by  thcfe  fbrefaid  Words,  he  is  to  be  confirmed  *.  ^      ^l  \[  ^,  .^^.^  ^^,  ^^ 

&  iu  Umitatur.  J  quanr 
.quam  in  L.  allena*  if.  de  ne{;.  ^e(l«  ut  per  JaC  in  L.  manuiviiliopiu  fiV  de  juilit*  ^  jur. 

The  fame  alfo  ipay  be  faW,  where  the  Teflator  doth  com^- 
mil  his  Child  to  the  Cuftody  of  another.     For  albeit  it  ht 
a  greater  Thing  to  have  the  Tuition  of  j»  Child,  than  tp 
Jiavc  the  bare  Cuftody  of  a  Chjld  committed  upto  him  ^  ;*  1^«^  W*  '^-  *ee^ 
yet  in  all  Things  the  Will  i^nd  Meaning  of  the  Teflator  is^V/'*  P*'"'  **' W- 
to^  be  obferved  c,  ar^d  preferred  before  the  Propriety  of  the     *'d.  L.  i.  de  confin 
Words  d^  whereof  perhaps  he  is  ignorant :  Which  Meaning  J"*- *^  ^^-  w  «*nd.  U 
is  to  be  coUefted  by  that  which  went  before  or  followeth  in  S  ixcu  t^tc^t 
the  Will,  and  by  other  Circumftaqces,  which  the  Judge  pan.  M. 
ought  to  inquire  «•  C  de^uftlS  indijnwn  • 

•  BocT.  declf.  124. 

Finally,  (10)  Tt  is  not  iqatena]  in  what  (Language  the'L«nU.  C.  detefUr 
Tutor  be  affigned,  whether  in  £ngli{h,  Latin^  G^eek^  or^'*'^ 
any  other  Tongue  ^ 

$  XIH.  Of  the  OflBcc  and  Authority  of  a^Tutor, 

I.  T)u  Office  of  a  Tutor  doth  frinci pally  refpeif  the  Perfon 

ofthi  PufiL 
^.  The  Office  oj  a  Tutor  doth  fecondarily  rfffeR  the  good  Ad-' 

ntiniftration  of  the  Pupil's  Goods. 

3.  The  Tutor  ought  to  make  an  Inventory,  and  h  chargeabU 
with  an  Account* 

4.  JVhfther  a  Tutor  ought  to  enter  into  Bcrndsfor  the  Pfr^       [     217     1 
formance  oj  his  Office.  , 

5.  Of  the  Authority  of  a  Tutor. 

6.  Whether  the  Tutor  may  alienate  the  Goods  of  the  PufiU 

Til  E  Office  and  Authority  of  the  Guardian,  or  him 
that  hath  the  Wardfhip  of  an  Infant,  by  Reafon  of 
any  Lands,  Tenements  or  Hereditaments,  whether  the 
fame  be  holden  by  Knights-Service,  or  by  Socage-Tcnure, 
is  already  declared  * ;  wherefore  in  this  Place  I  {hall* only  '  8up»a  ctd. pan, 
touch  the  Office  ai^d  Authority  of  a  Tutor,  according  to  5'**°'^'  ^ 
the  Cuftom  obferved  within  the  Province  of  7'orky  not 
^eatly  differing  from  the  Difpofitlon  of  the  Civil  Law. 

This  thcrefprc  is  the  Office  of  ft  Tutor.  Firft  and  (i) 
principally,  to  defend  the  Perfon  of  his  Pupil  ^ ;  that  is  to  ^  Inde  tutores  quiG 
lay,  to  provide  that  he  be  honeftly  and  virtuoufly  brought  J."*^<>"*»  M  «ft»  defen- 
up,  and  to  provide  for  him  Meat,  Drink,  Clothes,  Lodg- fc^dinV^arocUtV^ 
jng,  and  other  Necelfaries,  according  to  th^  Child's  Eflate  ficut  «ditui  dicuntu^ 
•  or  Condition,  and  Ability  c.  2»i  «de*  taentw  %  tj- 

'      •  •  '  '  tores.  Inft-  de  tutcl.  L. 

W.  bod.  '  Nee  tantum  aliir.cnta  pncftari  debent  pimill^  led  ctiam  in  ftudia  inopcnfje  dsbent  im- 

pcadi  pro  facultate  patiimooii,  U  digniute  nataltunw    Wi^and.  Happel.  tni6t.  dc  tut*  tit*  1 38.  n*  44. 

Secondarily,  (2)  The  Office  of  a  Tutor  conlifteth  in  the 
good  and  faithful  Adminiftering  or  CifpoGng  of  the  Goods 
^  Vol.  L  K  k  wd 
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^  %  datm,  Iiiftlt,  deand  Chattels  of  tlie  faid  Pupil  4 :  That  is  to -fay,  the  Tutor 
\mt^  ^'.^i^fing-  may  not  commit  any  Thing  that  may  be  hurtful,  nor  omit 
•  Latjue  de  oific,  tn-  any  ThJiTg  that  may  be  profitable  to  his  Pupil « ;  and  in  the. 
toTU  Happcl.  mft.  de  Eud  H^uft  rcftore  unto  the  Pupil  all  hi§  Goods  and  Chattds, 
ri;  tLtT-S:  l^y  him  the  faid  Tutor  before  received  ^  And  for  that 
c.  dc  arbitr.  tut.Oldcn.  Purpofe  (3)  every  Tutor  ought,  even  at  the  very  Entry  into 
tjc  ad^ion.  ciaC  4.  ac*  2)18  Office,  to  make  a  true  Inventory  of  2^^  the  Goods  and 
IT.*  Tatoi*  qui  iMCT^  Chattels  of  his  Pupil  S ;  and  to  make  a  jvift  and  true  Ac-? 
torium.  if.  de  admU  couxit  of  his  Dealings  Vn  the  Behalf  of  his  Pupil '^.  And 
piftr.  tut.  L.  \\i\Qtci,  j^  jg  generally  •bfcrved  within  the  faid  Province,  that  (4) 
Cdead.inift^tut.Bar. ^ery  Tlitor,  as  well  TeAamentary  as  other  appointed  by 
in-d.  L.  tutor*  ^he  Ordinary,  doth  epter  into  Bond  with*  Sureties  to  the 

Lution'!d''^ahfnd?ff*^ff^^/^  according  to  the  Difcietion  of  the  Ordi- 

<  Hoc  ufitatiaimumdTc  nary  *•. 

^nf,  provinc  Ebor.  certo 

cettius  cH  ;    utcunquc  jure  civili  tutor  tflflatoiios,  yel  dativus,  fatifdare  non  teneatur*  L*  teibunepto*  de 

f e^a«  ^ute).  L*  %*  4^  confir.  tut.  ff. ,  ' 

f 

Concerning  the  (5)  Authority  of  a  Tutor,,  as  foon  as  he 
^  Ayme  confil.  18.  is  confirmed,  he  may  fcife  upon  the  Body  of  the  Pupil  ^^ 
\  L.  I.  ff,  dc  adminiftr.  and  jmay  likewife  take  Poffcffion  of  all  his  Goods  ^  And  if 
•"'•  *  any  do  convey  away  the  Perfon  of  the  faid  Pupil,  he  may 

r«?i*r^*r^'^  t  ^??*  be  convented,  and  i«  the  End  compelled  to  reAore  him"t 
poft  Caf.  confil.  i.o^Likewiie  II  any  rerfon  do  detain  any  Thing  belonging  to 
Aymo  conf.  18.  n^  <$.  his  faid  PupiF,  recoverable  in  the  Ecclefiafiical  Court,  he  is 
fci^"  ZJiL,"  "f"ally  conventcd  by  the  Tutor  in  Behalf  of  the  J»upil ». 

cation  if »  quia    impedit 

^xecutionem  teftamentii  per  c.  ftatu.  de  tefta.  iib.  3.  provinci.  conflit.  Cant.  Fitzh.  Nat.  Bre.  fol.  44* 

9  Sed  an  debet  agere,  vtl  coDvcntfT)  nomine  tutorio,  Bar,  in  L*  1  J  fufficit.  fif.  de  adimnift.  tute),  B;ook 


.  »     -  < 

Furthermore,  (6)  The  Tutor  may  fell  fuch  Goods  be- 
longing, to  the  Pupil,  as  cannot  be  kept  until  he  come  to 
•  L.  lex.  c.  de  admi-  lawful  Agc  ^  :  But  other  Goods  which  may  conveniently,  be 
piflr.  tut.  j^cpt  until  the  Pupil  attain  to  lawful  Years,  and  efpecially 

»  Eadem  L.  ic^- &  ibi  Gfoods  immovable,  the  Tutor  may  not  fell  P.    ftjfomuch 
/^jeU  «f  alii,  ^hat  if  the  Father  by  his  Laft  Will  declare,  that  another 

Perfon  fhall  have  as  well  the  Government  and  Education  of 

[     318    ]       his  Children,  as   the  Difpofing,  Setting,  Letting,  and  or- 

.. ,  "      ,  ^    deiing  of  their  Lands  :  Yet  nevcrthelcfs,  the  Tutor  in  this 

Cafe  cannot  fell  the  faid  Lands  by  ForCe  of  the  former 

Words  ;  for  tliaf  the  Meaning  of  the  DevifoT  may  be  col- 

le^led  to  be  fuch,  that  he  would  that  his  Land  fhould  be 

difpofed  and  ordered  after  a  good  Ma|iner  and  Order  for 

the  Profit  of  his  Children ;  whereas  if  he  fhould  itl}  the 

Lands  of  the  Children,  that  Kind  of  Difpoitng  thereof  were 

after  an  evil  Order,  aud  contrary  to  the  Meaning  of  the 

fl  Dver,  fol.  «6.  Ao.  a8  Tcftator  ^»       -     ' 

fl,8.  R.  iTP*     ...... 

*   ^  S  XIV.  By  what  Means  th^  Tutorlhip  is  ended. 


^A 


J.  The, Tutorjhif  is  ended  hy  divers  Means* 

7i.  In  Reffea  of  ike  Pupil^  the  Tutorjhif  is  ended.whep  he 

'  fcmeth  $0  lawful  A^e.  *      <,  i- 
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3.  Sufficient  Age  in  a  Man  at  One  and  twenty,  fomeiimei  ai 
Fourteen. 

4.  Sufficient  Age  in  a  Woman  at  Twelve^  Fourteen^  and  SiiC'^ 
teen  Tears^  in  divers  Reffe6ls, 

5.  In  Refpe^  of  the  Tutor y  his  CMce  is  endeiy  if  he  cannot 
be  Executor y  or  do  excufe  himfelf 

6.  Like-wife  if  he  he  removed  as  Jujpe&ed^  or  become  Zunatick^ 
or  Deaf  and  Dumb^  or  he  ahfents  and  die, 

*r*  How  the  Tutorfhi^  is  ended  in  Reffe6l  of  the  Form  ofthi 
Tuiti&H. 

THE  Tutorfhfp  (i^  is  eridcsd  fey  divers  Mcahs^  whetc-* 
of  fome  do  refpefl:  the  Peifon  of  the  Pupil,  fome  d<i 
refpeS  the  Pcrfon  of  the  Tutor,  and  fome  do  refpeA  thtf 
Manner  and  Form  of  the  Tuition  itffelf  r.  *  vigci  Utihoit  jxsh 

.  *  civil,  pan  «.  lib.  5-  c. 

8.  Wxgahd.  Happcl.  ttta.  de  tuti  titt  55,  i6,  &ci 

In  (2)  kcfpcft  of  the  Perfon  bf  the  Pupil,  the  Tutor-* 
fhip  k  finifhcd  when  tl>e  Pupil  hath  actomplifhed  fufficicnt 
Age.    Sufficient  (3)  Age  in  1  Man  is  fometimes  at  One  and  Aitered  ^y  t^e  Statufe^ 
twenty  Yeairs,  atid  -tiot  brfore;    fometimes  at  Fourteen  »•  •Minor  ijuibus  cafibus 
In  (4)  a  Womaii  fometithes  at  Twelve,  fometimes  at  FoUr-  ^abctur  pro imjoie  vide 
teen,  atid  fomttimes  at  Sixteen  t.     He  that  is  Ward  by  Rea-  TcKinor.  K"**' 
fon  of  Lands.holdert  in  Knight s-Ser^uicCy  is  not  out  of  Ward-  DD.  in  c.  «  pan.  do 
fhip  until  he  be  of  the  Age  of  One  and  twenty  Years  ".  tTia^.d^w  ubVj^ 
He  that  is  Wird  by  Reafon  6f  Lands  hoiden  in  Sobn^ef  is  ub*  g.'c.V  ^Principal 
then  out  of  Wardfhip  when  he  is  of  the  Age  of  Fourteen  Orouridj.foi.  35.  Brooke 
Yfjars  \  at  which  Years  he  may  refufe  his  Guardian,  ahd  u  M?ir"ri.h  *.'  a 
ci;Il  him  to  Account  y.     At  the  lame  Age  ilfo  is  the  Tutor-  9  H*  3.  Biaft.  de  leg. 
fliip  ended,  (if  he  have  ho   Lands,  but  Goods,)  and  the  *  <^2l"^' Angi.  lib.  a.  c. 
Minor  may  then  alfo  call  bis  late  Tutor  to  Account  ^  :  And  f^;™  ^"-  ^"^^«- 
if  hctn^ill,  he  may  theft  chufe  k  CuratoT>  either  the  fame  *  'tehns  */  Lw,  verb. 
.Pdtfon  that  wa^Tutor>  or  fome  other*.  TjS'h^u*"''^' 

'         ,  •  ^  ^  Mirlcbi  c.  17.  an.  5a 

'  Ii.  tndecomni  C*  cum  tut*  eiTe  deftni  triftitx  quib.  tn6d.  tut.  fin.  in  ptidc*.    ^  bu^r.  ead.  p«n.  $  ^ 

A  Woman  as  foon  as  fhc  is  Twelve  Years  of  Age,  is  out  ^ 

of  the.Goveriiment  of  hei'  Tu^or^;  uhlefs  fhe  be  W^rd  in  "^  Inftit.  quib.  mod. tut. 
"Refped  of  Lands,  for  th^ri  (he  fiiall  cotitiniie  Ward  Uiitil  ^b^^J^'JI'^'q^  i 
flie  be  Sixteeh  Years  old  ^ ;    except  flie  be  of  the  Age  of  „.  7!^inci^^iOroundt 
Fourteen  Yeats  at  the  Death  of  her  AncefiorS  :    For  being  fol.ss- 
of  thofc  Yeatrs  at  h^r  Anceftor's  Death,  fhe  ihay  hkvc  an 
ftaiband  able  to  da  Knights-Service,    Ihe  fliiill   iiot  be 

Ward «».  *  ^  Trafi.  it  lepublic. 

Ang.  lib.  3.  c.  5.  Fitzb.'  Nat.  Bze.  fol.  141.  D 

^  In  ltrfi>ca(5)  of  the  l^crfonof  the  Tutor,  the  Tuitioh      [     219     ] 
is  ended^  if  he  become  fuch  a  one>  as  eannot  be  made  Exe- 
cutor «,*  of  whom  Mention  is  made  hereafter^;  or  if  he  * J'^^^*n«'^?'^5^«*at. 
juftlytecuie  bimfelfs.     (But  thofe  Lavt^s  concerning  ex- «  \nh\s.^n. 
cufing  of  Tutors  and  Curators  arc  very  feldom  or  not  at  all « inft.  tit.  decxcuf.  tpt, 
ptuAifcd  ;  for  Tutors  iiow-a-days  are  fo  far  from  excufmg  ^^^  «•  8  i«n»t*it.  ff. 

K  k  A      -  .  thcmfelves. 
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themfelves,  that  on  the  contrary  they  ftrive  and  labour 
mightily  to  be  admitted^  turning  that  to  a  Benefit  which  wai 

tlt?^^*%ir  WhiV*^*  ^^"^  '^  ^^  *  Burthen  h.)  Or  (6)  if  the  Tutor  be  removed 
Traa'  de  VeVub.  Ang.  *5  fufpefled,  the  Tuition  is  determined  * :  (And  he  is  faid 
lib.  3.  cap.  5.  to  be.  a  f ufpe6tcd  Tutor,  which  dealeth  not  faithfully  in  hi» 

lr^dl^i'!TS;.te '  '^  9*"  *f  ^^^  ^"^^^^  become  Luuatick  ;  or  Deaf  and 

de  fafpec.  tut.  ^.j  fuf-'Dumb;  or  in  that  Cafe  that  he  cannot  govern  or  adminifter 
pcftut.  Inftit.  de  fufp.  his  Goods  1,  ot  if  hc  die  "» ;    or  is  abfent^  being  taken  of 

tut.  Vel.  CUT.  »L^  V^^^^,  n 

»  L.  compluTirm.  AT.  de  '^«  ^ncmy  n. 

tutel.  L.  pofl  fuTqeptum 

4e  ejccuf.  tut.  *»  L.  Gujus  bonit.  C«  de  curitor  furioT.  »  L<  H  a<lTo{atl.  f^  dc  tutel. 

In  Refpe<Et  (7)  of  the  Manner  and  Form  of  the  Tdiiiotf, 

,     the  Office  and  Authority  of  the  Tutor  is  determined  ;  as  if 

the  l^utor  be  appointed  upon  Condition,  which  Condition 

is  broken  ;    or  if  the  Tutor  be  appointed  during  a  certain 

•  $  pfse^eret,  Iftftit.  Time,  which  Time  is  finifhed  ^ ;   In  thcfe  and  many  other 

^uib.  mod.  tnt.  fin.  u  RefpeAs  (^hich  for  Bievity  I  omit)  the  Tutorftiip  is  deter- 

%\  firff.  de  tut.  *  *  mined  P. 

p  Videant  Juftinianiftae' 

VigeUimtthodiBOJurUoiyilis,  ubi  perplurcs  traduntur  caufie  finiendi  tutelam. 

XV.  Of  the  Quantity  of  Lands  devifablc  by  WilL 

I .   Of  Lands ^  Tenements  and  Hereditaments y  fomtiimes  all, 
fometimes  hut  two  Parts  of  Three  are  devifeable* 


N 


O  W  that  I  have  fliewed  what  Kind  of  Thing3  may 
be  devifed  by  Will,  it  remaineth  to  fhcw  how  much 
is  devifable  of  Lands  or  Coods< 

And  firft  (i)  concerning  Lands,  Tenements  and  Hercdita- 

lilients,  fometimes  they  may  be  devifed  wholly,  as  Lands> 

^  Tenements  and  Hereditaments  bolden  in  Socage,  or  of  the 

•  Supra  ead.  part.  §  4*  Nature  of   Socage-Tenure  a :    SomcUmes  Two  Parts  of 

Three  toay  be  devifed,  namely,  of  Lands,  Tenements  and 
Hereditaments  holderf  iri  chief  by  Knights-Service,  or  of 
^£od«S4.  the  Nature  of  Knights-Service  in  chiqf  *•  >  as  appearetb. 

more  fully  heretofore,  where  I  have  fet  down  the  Statutes , 
at  large. 

§  XVI.  What  Quantity  of  Goods  or  Chattels  mayi 

be  devifed  by  Teftamcm. 

I.  Ijegaties  to  he  ^id  out  of  the  clear  dehtUfs  Goods. 
^4  The  ExeaOor  comfellahle  to  fay  Debts  out  of  his  own 
Purfe^  if  he  fay  Ltgaciesfirjl. 

3.  Funeral  Exfences  to  he  deduced  out  of  the  whole  Goods* 

4.  The  tejlator  tnay  fometimes  bequeath  all  his  dehtkfs  Goods,, 
fometimes  half  and  fometimes  hut  a  third  Part. 

5.  When  half  the  Tejlator's  Goods  is  due  to  the  Wift  or; 
Children* 

f     ^Z*^  '  1  ^*  ^^^^  '^^    ^(/^  ^^^  Children  ought  to  have  either 

them  a  third  Part. 

^.JThitktr 


l>artIII.  mat  Things  tnay  he  devifedhy  Will. 

'  t 

7.  fVliether  the  Wife  and  Children  ought  to  have  any  fai^t  cf    , 
Mif  Debts  due  to  the  Tejiaior. 

8.  Whether  the  Wife  and  Children  may  claim  any  reafonalle 
PmtofLeafes^ 

9.  Whether  the  Wife  and  Children  may  chim  a  redfonable 
Part  of  Goods y  where  there  is  no  Ctflom. 

Ic.   The  Reafon  of  the  Law,  wliih  lea^eth  all  to  the  Dfpofng 

of  the  Teflator. 
X 1 .   The  Rfafon  of  th^  Cuflom^  w^fierehy  the  Power  of  the 

Teflator,  is  refrained* 

CONCERNING  the  Quantity  of  Goods  tnd  Chattels  to  '  Bnaon  de  legH).  & 
be  difpofetl,'  this  is  frft  to  be  noted,  That  the  Tcftator  Vf'  ^^\  ^'ht^^V 
cannot  bequeath  any  Fait  of  the  Goods,  but  where  (i)&  fi  pr^efatam.  c.  <je 
fomething  remaiheth  clear,  the  Funerals  and  the  Debts  duei^^*  *^^^^^-  ^n  v^  l«R« 
by  the  Teftator  firft  difcharged  <••  And  therefore,  if  the  jJSl  pV^feXtir 
Teftator  do  bequeath  any  Legacies,  where  his  Goods  and  cicditoTc^:  Ncmpc  le- 
Chattels  will  not  fufEce  to  cjifcharge  his  Funerals  and  Debts,  8*^^"  ^«  ^^^^  '-'•^ 
and  (2)  the  Executor  pay  any  of  thofe  Legacies,  before  he  t^  dc  dViLo°Jttan<io 
have  difcharged  the  Debts,  by  Means  whereof  there  is  not  comendwnt.'  d.  L.fci- 
fuSScient  Goods  left  wherewith  to  pay  the  Teflator's  Debts:  ""^^  ^^  H"|  !?*^** 
In  this  Laie  the  hxecutor  (hall  be  charged  with  the  Paymeivt  confeao  legauiiis  fa- 
thcreaf  out  of  his  own  Purfe  <^,  as  one  that  had  wafted  the  ii»rajciat,fcc<iiu«fitj«te 
Goods  of  the  Teftator  ^  f^''}'  ^^^'^'^Z  "tn^I 

concehTum  cil  aftionem 
intentarc,  noii  contra  harremi  fed  contra  legatavios:  Longc  tani«tt  alitet  fuft  noftro  ciutum  e(l ;  quonoit 
legataTios,  led  ipfum  execiitoTon  convenire  pefmittitur,  ut  flatiin  fub.icituT*  '    ^  (it.-.  Abrlng.  tit. 

Devife,  n.  1.    Brook,  tit.  Adminift.  n.  37.    Perk  in.  tit.  Dcvifc,  io.  109.  •  Doft.  &  tt!id.lib.  z.  c. 

tx.  Quam  conclufionem  facile  admittetenn,  confcio  executore  a;rls  alieni.  Sichatd*  in  d.  $.  Ic  fi  prx- 
fatara.  verb.  3.  utilitas.  &  Minting,  in  f.  fed  noilra.  Inflit.  de  hxred.  qaal.  &  diff.  n.  ij.  Cxtejum 
quod  nonnuUi  ex  noftrutibus  eandem  conclufionem  eAt<ndunt»  ut  locum  habeat  vel  icnprante  executoie 
alios  d!e  creditores:  an  iftud  verum  fit  dubito,  duram  e{\e  non  inficior.  £t  quidem  hinimufi  Juilicisrius  , 
Brook  oppolitam  fententiam  tenet,  nlA  ubi  Principi  quid  f:t  debitum,quia  lega  deblti  fuopeiiculv)  fcire 
debet.  Brook,  tit.  Exec,  nr  1 16. 


This  then  being  underftood^  that  no  Legacy  is  due>  but 
where  there  clearly  remains  fome  Goods  and  Chattels^  the  , 

Funerals  and  E)ebts  firft  deduded,  (for  (3)  funeral  E^^pences 
are  to  be  deduced  forth  of  the  whole  Goods,  both  by  the  ,     - ,       -  . 
Ciwl  Law  f ,  and  by  the  Laws  of  this  Realm  8  ;)  that  which  ]!^^^ti:  d"  j'S^ 
(4)  reniaineth,  fometimes  the  Whole,  fometitaes  the  Half,  deiib. 
and  fometimes  the  thir.d  Part,  maybe  bequeathed  or  ^c- *  ^  »^^^^*^  ^"J^- [°^* 
vifed  by  the  Teftator,  according  to  the  Divcrfityof  thcfc  "^'^p.  ,o.  Brook,  Abi. 
Cafes  following  :  tit.  Exec.  n.  iy%. 

The  jirft  Cafe  is,  when  the  Teftator  hath  neither  Wife 
nor  Child  at  the  Time  of  his  Death.  For  then  he  may  dif- 
pofe  all  the  Re(idue  of  i^is  clear  Goods  and  Chattels  at  his 

Pleafure  ^ .  ,  »» lindwood  in  c.  Stat, 

de  teftam.  lib,  3.  pro- 
vincial, conftit.  Cant.  verb,  defjnaum.    Bra^on  dc  legib.  &  «oiifuetu.  Anjl.  lib.  a.  c.  26»    Traft.  d« 
epub.  Ang.  1*  3*  c.  6.  Fttzh.  Brer,  de  rationabll.  patu  boo. 

The  fccond  Cafe  is,  (5)  when  the  Tcflitor  at  the  Time 
of  his  Death  bath  a  Wife  and  no  Child,  or  clfe  fome  Child 
or  Children^  but  m  Wif$r  -fc  which  Cafr  by  a  Cuftom 

•bfqftcJ, 


tt^at  Things  may  he  devifed  by  Wilh       jPart  III. 

'tfbferved,  not  only  throughout  the  Province  oT  Torh^  but  in 
many  other  Plates  befides  within  this  Realm  of  England^  the 
Goods  arc  to  be  divided  into  tveo  Parts';  and  the  Teftator 
cannot  bequeath  jany  more  than  his  Part,  that  is  to  fay^  the 
one  Half:    For  the  other  Half  b  due  to  the  Wife,  or  elfe 

*  tindw,  Brafton  &  to  the  Children,  by  Virtue  of  the  faid  Cuftotn".     And  if 
Ikzhcrb.  uW  fupia*      the  Teftator  have  a  Wife  and  a  Child  or  Children,  which 

L     2'-*!      J       Child  is  Heir  to  the  Teflfttor,  or  which  Children   were 

advanced  by  the  Father  in  his  Life-time)  in  this  Cafe 
lilccwife  the  Goods  arc  to  be  divided  into  two  Part5,  where- 
of the  Wife  is  to  have  one  Part  to  herfelf,  and  the  other 

*  Lib^  qui  infcxlbituir  Half  IS  at  the  Difpofing  of  the  Teftator  ^* 

labridgnotnt  dez  cafes, 

cdiUv/VoAto  Dom*  1599*  i*^  i8i*  ^«  iS*  n*  a* 

The  third  Cafe  is,  (6)  whefe  the  Teftator  leaireth  bchlbd 
him  both  a  Wife,  and  alfo  a  Child  or  Children.  In  which 
Cafe  by  the  Cuftom  obferved  in  divers  Places  of  this  Realm 
of  England^  and  namely  within  the  Province  of  Ybrky  the 
Teftator  cannot  bequeath  any  more  of  his  Goods  than  the 
I M.  ^  eomputat  in  third  Part  of  the  clear  Goods  l.     For  in  this  Cafe  the  faid 

Eb^r?Li^dw!^Blic'°&  ^'^.^^  ^^^^^  ^^^  ^^  ^  divided  ill  three  Parts,  whereof  the 
Iiuheib.  dbi  fapra/     Wife  ought  to  have  one  Part,  the  Child  or  Children  another 

Part,  and  the  third  Part  (which  is  called  the  Deatlis  Part) 

remaiheth  to  the  1  eflator,  by  him  to  be  given  or  bcqueath- 

^•Unawood,  Braa.  &ed  to  whom  he  thinketh  good">*    So  that  the  Child  or 

Tuxh.  in  locu  pr«d.     Children  be  not  Heir  to  the  Teftator  their  Father,  or  ad^ 

vanced  by  him  in  his  Life-time :  For  then  the  Goods  of  the 

Deceafed  are  to  be  divided  into  two  Parts^  whereof  the 

Teftator's  Wife  is  to  have  the  one  Half,  and  the  other  Half 

jFitzli*Nat.  Bicr.  ubi  remaineth  to  be  difpofed  by  the  Teftator ».     And  if  tht 

"*P"*  Teftator  have  Wife  and  Children  whereof  one  is  Heir,  ano- 

^  ther  advanced,  and  fome  not  advanced  by  their  Father  in 
his  Life-time :  In  this  Cafe  the  Goods  of  the  Deceafed  fhall 
be  divided  into  three  Parts,  whereof  the  Wife  Aiall  have 
one,  the  Child  or  Cbildreii  not  advanced  another,  and  thfc 
third  fhall  be  in  the  Power  of  the  Teftator,  to  be  difpofed 

*  TxIzUt\,.    BraAon,  according  to  his  Will  <>.     And  if  the  Teftator  by  hfa  Will 
^ndwi  D.  &aith,  &  alii  beaucath  a  Sum  of  Money,  or  aLeafe,  or  fome  other  Thing, 

"^"*  to  fome  of  his  Children  not  adva)aiced  by  him  in  hb  Life- 

lime,  in  Lieu  and  Satisfaeiioii  of  his  filial  Portion  due  onto 
him  by  the  Curtefy  of  the  Coulitry :  Yet  the  filial  Portions^ 
due  to  the  teft  of  the  Children  not  advanced  (hall  not  be 
aagmented  thereby  j  Neither  fball  the  whole  third  Part  of 
the  Tefta tor's  Goods  be  divided  amongft  themj  but  that  filial 
Part  or  Share,  othcrwife  due  to  the  Child,  in  Lieu  whereof 
he  hath  a  Legacy  bequesCthed  unto  him^  doth  belong  to  the 
Exectitors,  In  cafe  that  Child  accept  of  the  Legacy  in  Lieu 
i^  IjU  lion  {one]  a^fepi^  and  SatisfkSion  of  his  filial  Portion  P.  Which  Thing  is 
fc^kaf«piu8  tra»€on-,i^t  to  his  Choice,  fo  thut  he  may  eithtr  iPccept  the  Legacy^ 

or  refufe  the  fame,  and  challenge  his  filial  Portion ;  as  here* 
J  Vfdc  id  cti.  ptit«  after  more  fully  b  iet  down  9. 
•i^«*  •  And 


Part  ni.    •    What  Things  may  he  dmfid  by  If  ill. 

And  here  note,  that  (7)  where  the  Wife  or  Cbildrea 
ought  to  have  a  ratable  Part  of  the  Goods  of  the  Dcceafed, 
be  it  a  third  Part,  or  Half,  a*  the  Cafe  yieldeth ;  there 
alfo  they  ought  to  have  a  like  Part  of  the  Debts  due  unto 
the  Teftator,  after  they  be  recovered  by  the  Executor  or 
Adminiftrator  i   for  then  they  are  numbered  or  accounted 
amongft  the  Goods  of  the  Teftator,  but  not  before  r.     But  ^  Brook  AbTid.tlt.E9we, 
(8)  of  Leafcs,  the  Wife  and  Children  cannot  have  any  >*•  i**-Siqu»dcm  fiifla 
ratable  Part  within  the  Pravince  of  Xork,  or  other  Places  'l^T.tT^'^Z 
where  they  have  been  accuftomed  to  have  their  ratable  Part  bata,  fine  difficuUat« 
of  the  movable  Goods  and  Debts  recovered,  unlefs  the  faid  }^W^  ptocedct  quod  «ft 
Wife  or  Children,  demanding  their  ratable  Parts  of  Leafcs, CuT'^'"'  W**«»i, 
do  prove  that  by  fpecial  Cunom  of  that  Place  (namely  of 
that  City,  County,  Deanery,  or  Parilh  where  the  Teftator 
dwelled,  and  had  fuch  Leafcs)  the  Wives  and  Children 
were  accuftomed  to  have  their  ratable  Part,  as  well  of  the 
Leafes,  as  of  the  movable  Goods  of  the  Teftator  i  which 
fpecial  CuAom^^eine  proved,  they  may  recover  the  ratable 
t>art  as  before «.  ;  ntz.  in  Br.  de  «. 

tionab.  paTt-  in  ^uf 
Brevi  fit  mentio  non  iplum  bono^um,  fed  etiam  cstallorum.  At^ue  kuc  &c|t  ^uo4  ^bvnui  in  Ma^^o^ 
Cbm.  c.  a8.  . , 
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The  fourth  Cafe  is,  when  (^)  there  is  no  fuch  Cuftom  of 
dividing  the  Goods  of  the  Teftator  into  two  Parts,  or  into 
three  Parts,  as  is  before-mentioned.     In  which  Cafe,  albeit 
fome  were  of  this  Opiniop,  that  even  by  the  Common 
Laws  of  this  Realm,  the  clear  movable  Goods  were  to  be 
divided  into  three  Parts,  or  into  two  Parts,  as  before, 
whereof  the  Wife  and  Children  were  to^  have  their  Par^  *S « Glanvil.  lib.  ^.  c.  Sf 
and  confeqnently,  that  the  Teftator  could  not  difpofe  any  JJV*  I>«^"»"«»  56,  60. 
more  than  the  Half  or  Third,  being  the  Death's  Part :  Ne-  ^'^^  ||f;.  ^JJo^.l: 
verthelefs  others  (whofe  Opinion  hath  prevailed)  do  holdH.  17  E.  3.  fo.  8.  i^.a. 
the  contrary,  to  wit,  that  there  is  no  fuch  Divifipii  to  be  P«^^'<»^  3^  w,  7  e. 
made  by  Force  of  the  Cotpmon  Law^  of  this  Laqd,  but  only  teVtU*  lietit  GUndel 
by  Force  of  Cuftom  ^ ;  and  confeqnently,  that  it  is  lawful  vile,    antiquut    hujoi 
for  the  Teftator,  by  tlie  Laws  of  this  Realm,  (except  in  J^''^^^^^^^^^ 
thofe  Places  where  the  C|iflom  aforefaid  is  obferved,)  to  dif-  chart,  c.  is!  ut  leSit 
pofe  all  the  whole  Refidue  of  his  Goods  (his  Funerals  and  ?itz«  de  in  d.  Bwi  ra- 
Debts  dedufted)  at  his  Liking,  and  that  the  Wife  or  Child  peTBroSrdc  ^tio^ 
can  claim  no  more  thereof  but  according  as  the  Teftator  pan,  boo.  fie  enim  pod 
fliall  devife  by  Im  Teftamcnt,  -  ?^"i*?™   difoutationcm 

^  mquit :  El  fuit  dit  puy 

\ty  M.  ^%  Hen.  8.  que  ceo  ad  eftre  mi(e  en  ure  cotoe  un  commen  ley,  it  nuoquam  aemurr,  &  ideo  vide* 


^  Fitzb.  de  Btev.  de  ratiop.  ^art.  bonoTum* 
ttet.  AnglUe,  lit  2^.  96.    Trad^.  U  lepub.  Angl.  1.  $.  c.  6. 


tor  joe  ceo  eft  le  commen  ley 


The  Writ  dt  raiionabili  farte  bonorum  doth '  not  lie  by  the 
Common  Law,  but  therfc  ihAift  be  a  particular  Cuftom  foj:  % 
it:    And  the  Writ  in  the  Regiftcr  is  ^I'ovmded  Aipon  a  , ^^  .^ ^^^  y  ^^  ^^ 
Cuftom  ^«  iaz.b. 

And  the  Saving  in  the  Statute  of  Magna  Charta,  f.  18. 
doUi  not  create  a  new  Right,  but  d^^th  preferve  the  antient; 
And  therefore  where  fuch  a  Cuftom  is,  that  the  Wife  and 
Children  fhall  have  the  Writ  de  rationabiU  faru  bon<irum, 

that 


What  Things  may  be  devifid  by  Will.  Part  IIL 

^luftit.  pa«  2.  f.<s3.    that   Statute  favcs   ity.     But  it  was  never  t!ic  Commou 

Law,  (though  there  be  great  Variety  in  the  Books)  as  it 
doth  appear  by  Bra6l.  and  ojhcr  anticnt  Authors  and  Au- 
thorities. Brafl.  lib.  %.  fo,  6?,  6l.  Mi^roVy  c.  5.  §.  Zf 
Glamillj  lib.  iz.  c  20.  31  /T.  §.  rational  Hi  f  arte  honorum^ 
7,  6.  Injlitut.  -pari  r-  f9-  i^it*  t.     BraS.Ub.  2.  c  26.     Htz. 


tit.  Ralionalili  fane  bonorumy  fo.  $41/ «•  So  in  the  County 
of  Nottingham^  M*  6  Cir:  Sherwin  vjufus  Cartwright^  Hut- 
tOfi*s  Fff.  fg.  log,  So  i.lio\(i.Jorkpiire,  Cok.lib.  lntrati(H 
numy  fo.  564. 

But  the  Adminiflrator  of  a  Man  who  dieth  Jn^cftate,  or 
Executor  of  any  that  maketh  no  Difpofition  of  his  whol^ 
perfonal  Eflate,  Goods,  i)ebts  and  Chattels,  that  Admi- 
nifliatoror  Executor,  after  the  Debts  paid  and  Will  per- 
formed, oiight  not  to  take  any  Thing  to  his  or  their  own 
'  Ufe;  but  ought,  though  there  be  no  parti<:ular  Cuftom,  to 
divjde  them,  according  to  the  Statute  of  Magna  Chartay  c, 
iS.  and  the  faid  antient  and  later  Authorities  may  guide 
t'lcm  therein.  And  this  Right  doth  the  Statute  of  Magna 
Charta  fave  by  thefe  Words,  Saliis  uxori  &  liberis  fuis  rationr 
aliUlus  fartibusjuis.  And  the  Executor  or  Adminiftrator 
fliail  be  allowed  of  tliis  Diftribution  according  to  this 
»  WWx.  part  %.  f.  33.  Statute  upon  his  Account  before  the  Ordinary  «,  Yet  Debts 
[     223     ]       by  fiipple  Contr^ifl  (hall  be  allowed  before  the  reafonable 

part.  2  E.  4.  J13.  2  H^  6.  fa.  16?  Lib.  g.Jo.  88.  rinchons 
Cafe, 

It  hath  been  much  controverted,  whether  the  Ordmary 
hath  Power  to  compel  the  Adminiftrator  to  give  Portions  t^ 
Children,  or  to  allot  and  diftribute  filial  Portions  to  the 
Dcceafcd's  Children  out  of  his  Eftate.  If  the  Ordinary  atr 
tempt  this  cither  before  or  after  the  Gianting  of  Letters  of 
Adminiftration,  it  hath  beep  held,  that  th^  Adminiftratoj: 
•  0.  Hb.  8.  fp.  i35t       ipight  have  a  Prohibition  »• 

Neither  hath  he  any  Power  to  make  any  Diftribution  of 
the  Surpjufage^  nqr  to  t^ke  any  Bond  for  to  unfwer  tb| 

*M.  15  Jac.   in  C.  B.  famC  t. 

Hob.  Rep.  fa  I91.    Slufufneyi  Caft,  H6b«  Rep.  fo.  83.     Moor  864.  &  C 

If  the  Ordinary  might  diftribute,  then  the  Adminiftrator 
« ^rH/?;A  cift,BioAni.  "^'g'lt  be  charged  de  bonis  fropfHs ;  for  there  may  be  dormant 
part  1.  f.  31.  De^)ts,  and  which  are  unknown  ^. 

Yet  notwithftanding,  it  is  ufual  for  the  O) dinary  to  ord«T 
and  allot  Diftribution  of  filial  Portions,  and  (herein  Prq- 
.  •-       .      tr  /y   »  hibitions  are  not  often  granted  at  this  Day  ^. 

Cafe,  C.   U>.  9   T.  3  J»c.  Davjs'%  C«fe« 

'  It  was  refolved  in  Sir  Jo,  Bennefs  Cafe,  that  when  a  WJ 
dies  Inteftate,  the  Ordinary  may  difpofc  Part  of  tbf  Good* 
of  t]K  Inteftate  to  pious  Ufes,  but  with  the  Cautions  toi- 


Part  III,'         Jf^at  Things  may  he  devifed*  by  Will 

lowing :   i.  That  it  be  after  Adminiflration  granted,  and  the 

Inveotoiy-  made  :    a.    The  Adminiftrator  ought  to  be  called 

to  it:     3.  'I'he  Ufe  ought  to  be  publick  and  pious  :     4.  It 

ought  to  be  exprcflcd  in  particular  :     5.  There  ought  to  be 

a  Decree  made  of  it,  and  entered  on  Record «.  •  M.  4o  Jac.  in  r-?- 

.  naera  Stell.  Sir  /#.  Aw- 

fift\  Cafe,  Inil.  pafrt  3.  f.  150 

•    By  the  Statute  21  i/.  8.  it  was  enacted,  that  Adminiftra-  4^  H.  8.  c.  5. 
tion  (hall  b^ granted  to  the  Widow  or  next  of  Kin  of  the 
Jnicllate,  or  to  both,  as  the  Ordinary-iTiall  tKink  fit,  takirig 
Secu  ityjor  the  true  Admi/tijlralion  of  the  Goods  ;  but  in  thefc 
Securities  this   Claufe  was  ufually  ittfertcd,    {jiiz)    That 
after  Debts  fcid,  the  Surflus  ftiovli  he  dijlributei  as  they  (the 
Ordinaries)  ^oi//i  direct  \    but  in  Slawneys  Cafe  before- 
mentioned,  my  Lord  Hobart  was  of  Opinion,   that   they 
could  not  impofe  any  other  Condition  in  thefe  Securities  by 
Bond  than  truly /o  fli/w//?//?^r;    and   inTookers  Cafe,  that 
Claufe  was  firft  contcftcd  :     And  in"^  Fcihetby*s  Cafe  about '  Cro.  Car.  6*    titt» 
four  Years  afterwards,  the  Queftion  was,  whether  the  Or- ^^P*  *»• 
dinary  had  any  Power  to  compel  the  Adminiftrator  to  dif- 
tribute  the  Surplus?     And  u  was  adjudged,  that  he  had 
Bot,  bccaufe  by  the  Statute  31  Ed.  3.  he  is  obliged  to  grant  " 

Adminidr^tion,  and  that  being  done,  he  hath  executed  that 
Authority  which  he  hath  by  Law,  and  from  that  very  Time 
the  Property  of  the  Goods  is  vefted  in  the  AdminiArator :  , 

And  fo  it  was  adjudged  in  I'Levauns.  Cafe,  that  after  Ad-  »  Cro.  car.  30I.    W. 
miniftration  is  granted,  the  Adminiftrator  had  an  abfolute  ^^^  *^^'^*  ^' ' 
Right  to  the  Goods,  and  'that  the  Ordinary  had  nothing 
farther  to  do ;  and  fo  it  was  likewife  adjudged  in  the  Cafes 
cited  in  the  ^  Margin.  »»  Matthevn  v.  ^Dw-, 

Style  456  &  439.    CW.v.  Ghanhtn% 

Afterwards   the  Ordinaries   made  ufe  of  that  Liberty 
which  they  had  by  the  Statute  z\  H.  8.  which  was  to  grant  Uughttv.  fli^Ar*.  i  Lev 
Adminiftration,  either  to  the  Wife^  or  to  the  next  ofKi/ty  and  433.    Carter  las, 
they  ufually  computed   to  how  much  the  Surplus  would 
amount,  and  then  to  grant  Adminiftration  either  to  the-  one 
or  tlie  other,  who  was  willing  to  give  Securities  to  maJke         i  >^^  ' 


Diftribution,  as  they  fhould  appoint.  -  .^r. 

*  But  now  all  thefe  Difputes  and  Controvcrfies  arc  fully       [ .  "224     ] 
determined,  for  by  a  late  »  Statute  it  13  enafted,  That  Mf  * «,- as  Caf-  «.  c.  i«. 
Ordinaries  Jhall  call  Adminijlrators  to  account  for  and  touching  ^nno  1670. 
the  Goods  of  any  Prrfon  dying  Intefiatey  and  order  and  makejujl    •.■ 
ttnd  equal  Diflribution  of  what  remaineth  clear  (after  all  Debts;  ^ 
Funeralsy  andjujl  Expences  firfi  allowed  and  dedu&ed^)  among^ 
the  Wife  and  Children^  or  Childrens  Children,  if  any  Juch  tei 
or  otherwife  to  the  next  of  Kindred  to  the  dead  Per/on,   in  equal 
^tgrecsj  or  thofe  that  legally  refrefent  their  Stocks  pro  fui  cuique 
jure,  according  to  the  Laws  in  juch  Cafes  y  and  in  Manner  and 
Form  following  :   That  is  to  fay ,  one  third  Part  of  thefaid  Sur^ 
Ma^e  to  the  Wife  of  the  Inteflate^  and  all  the  Reftdue  by  equal 

VoL.L  LI  ^Portio^ts 


What  Things  may  he  devifed  byWilL  Part  III- 

*  AQjjcftioftbithbcea,  Portions  t0  and  amongfl  the  ^  Children  of  fuck  Perfons  dyin^  In-i 
that  whcr«  one  d>«^n-  fefiatey  and  fuck  Perfons  as  legally  rcfrefcftt  fuck  Children^  in 

^ChUd,    Aether  "fuch  ^f^  ^"^  ?/  f^'f /^'*^  Children  be  then  dead  ;  other  than  fuch  Child 

Child  Can  be  comprc-  or  Children  (not  being  Heir  at  Law)  who  fhall  have  any  EJlatc 

tended  under  the  Word  j^  ^^^  Settlement  of  the  Inteflate,  or  Hi  all  he  advanced  by  the  In- 
C>4rA&'CT^  in  this  Statute:  //J   ,.,././*'•         in.'         "^  n     .•  i  ^    "If     cl 

Md  a4j(idg;d  that  it  tejiate  tn  hts  Ltje'timey  by  Portion  or  rortions  equal  to  the  bhare 

ibaU»    and    therefore  whtth  fhall  by  fuch  Sijlrihution  be  aHoited  to  the  other  Children^ 

^^.%'  I*"^  1^*^^*'  ^'^^  io  whom  fuch  Diflribulioh  is  to  be  made,  &c.  jind  the  Beir  at 
Intellate,   leaving    one   -.  "^      •»•#»•'     »•  x       i    i       i      n    n   i  i      r\'r 

Son,  who  tifeewifi  died  -Law,  notwUhJIandinfr  any  Land  that  he  fhall  have  by  DtUentf 

Inteftate,  and  Admini-  or  otherwife,  from  the  Intefiate^  is  to  have  an  equal  Part  tn  the 

?o"!;?„^xl"lfff'f^'>'^"''''»  '?;^'A  'A"  -/  oj  the  Children,  &c.  And  in  Cafe 
the  Son,  an  Appeal  was  there  be  no  ChtUren,  uor  any  legal  Refrejentattves  of  them,  theti 
brought  by  the  next  of  one  Moiety  ofthefaid  Eftate  to  be  allotted  to  the  Wie  of  the  In- 

^^mn^  l^^VlC'l  ¥«''>  f^^  %^«^  0/  the  faid  Eflate  to  be  diflribuied  equaUy  i0 
M»d,  58.  Palmtr  yeTfijs  every  oj  the  nexi  oj  Kindred  of  the  Inleflati,  xvho  are  in  equal 
AUhBck.  ^of^by  ^'^^  Degree,  and  thofe  who  t'^Jly  refrefent  them.  I  Provided,  thai 
€d  in  the  Chfld/^^ '^^'"^  ^'^  ^^  Refrefentafions  admitted  amongjt  CcRaterfh  after 
verf.  Shore,  Shower  25.  Brothers  and  Sifters  Children.  And  in  Cafe  there  be  no  Wije, 
^^K^^'^ti? f"^  I^^o^M**  ^^^«  ^^^  thefcid  Mate  to  be  Mtiluted  equalh  to  dnd  amomfi  the 

-without  Wife  dr  ChiJ-^, .,,  J  •^    ,        ^     1  'U*n   -i    .•  "1  »      •»»     ;  "^ 

dren :  the  Que^^f^n  was,  Children,  icc.     And  nofuch  Dtjli  t button  to  be  made  tm  aper  one 

whether  the  Sifter  ^i Tear  after  the  J nt eflate' s  Death;  or wiihvut  (iiffiiicnt  Secmity  id 

We  M^^eJI^DUhil  ^^  ^^V"  ^^  ^*^^  '^  whom  fuch  Dijlribuiionjhall  beynade,  for  re- 
bntion  «ith  the  hx^tx  funding  back  to  the  Adminiflraiar,  (according  to  each  one's  ratalle 
of  the  Whole-blood ;  Proportion,)  in  Cafe  of  the  Inteflate*s  Debts  afterwards  fued  jet 
\\^i^\ht^^x^^^^  ^^  otherwife  duly  made  to  dfpear.     For  other 

(e  divided  amon^  th  Provifocs  and  Limitations  the    Reader  may  confult  th^ 

Bn    in    eqttai    Degree :  StatUtt- 

Adjudged  that  the /i''^ 

*/M</roaf  wpTo^Tly  be  intended  the  nfJct  of  Kin  as  the  ff^cle~hh9d\  for  though  it  is  only  the  Half,  yet  if 

is  the  fame  Blood  with  the  Whole.    &»/VA  verfut  Tracy,  i  Mod*  009-     %  Mod.  304.  S.  C  Jones  93,  8.  C 

1  Vent.  3i5.     1  Vein.  43;.  S.  P.    Lev.  1^3.    S-  C. 

One  of  which  is,  (viz.)  That  all  Ordinaries  having  Potvtr 
to  grant  Adminijlrations,  fhall  take  Bonds  with  Sureties,  in  the 
•  Name  of  the  Ordinary,  with  a  Condition  to  exhiiit  a  true  In" 
ventory  of  the  Goods,  and  truly  to  adttiinifter  the  fame  ac- 
cording to  Law  ;  and  to  make  a  true  and  fufl  Account  thereof, 
and  to  make  Diflrtbution  oj  the  SurfluSy  as  before-mentioned, 
(viz.)  one  third  Part  to  the  Wife  of  the  InteflaU,  &c. 
tf^Car.  3.  cip.  3^       ,      And  bjr  the  Statute  29  Car.  a-  it  is  declared.  That  the 

aforefaid  Statute  %i  Czr.Jhall  not  e^ctend  to  the  Eflatts  of  mar- 
ried Women  who  die  Intejiale,  but  that  their  Hujbands  mayhaxe 
Admifiiflraiion  of  their  ferfonal  EflatcSy  as  before  the  makiftg 
the  j aid  ACu 
t     225     1  An  Eftate  for. the  Life  cf  another  fliall  go  to  the  Executors 

or  Admimftrato^  of  the  Party  that  had  the  Eftate,  and  be 
All'eti  in  their  Hands,  if  no  Dcvife  thereof  is  made,  or  no 
fpccial  Occupant. 

Tiic  Intcftaje  died  feifcd  of  a  Tenement  which  he  held  for 
Three  Lives,  2ind  the  Adminiftrator  was  fued  in  the  Spiritual 
Court  for  a  Diftribution ;' he  exhibited  an  Inventory,  but 
Ich.  out  the  Eftate /i?r  Liv^s,  as  not  dift^ributable  by  thefaid 

Statutes; 


P/irt  in.        What  Tklttgs  my  h  4euifei  ly  WiiU 

Statutes :  And  adjudged  that  it  wa$  not,  for  it  was  a  Free- 
hold.    2  Salk.  464.    '  Oldham  verfus  Pickerings 

Tkefaid  Stat.  22  Car.  was  made  ferfetucl  by  the  Stat,  i  Jac* 
2.  cap.  17.  tvilh  this  Addition,  That  a?i  Adminijiratorjliall not 
he  cited  into  any  Court,  &c.  to  render  an  Account  of'  the  per- 
fonal  Eflate  of  the  Intejlate,  othertvife  than  by  an  Invetttory 
thereof ,  nnlef 5  at  the  Infiance  of  fome  Pcrfon,  in  Behalf  of  a 
Minor y  or  having  a  Demand  offuch  Eftaieas  a  Creditor  or  next 
of  Kiri;  norfhall  be  compellable  to  account  brfvre  any  Ordinary, 
&C.  otherwife  than  as  ajorefaid.  ' 

And  if  after  the  Death  of  a  Father  any  of  his  Children  die 
Intejlate  without  Wife  or  Children,  in  the  Life-time  of  the 
Mother,  every  Brother  and  Sif/er,  and  their  Heprefentatives,  . 
fludl  have  an  equal  Share  with  her. 

The  Plaintiflf  brought  his  BilJ  as  Admiuiflrator  againft  » 

the  Defendant,  who  pleaded,  that  Adminiftration  had  been 
granted  to  the  Plaintiff,  and  to  another,  who  died  before 
the  Bill  brought ;  and  upon  that  Plea  the  (o^iefiion  was, 
whether  when  an  Adminiftration  is  granted  to  two,  and  one 
dies,  the  Adminiftration  fliall  ceafe  and  be  void,  or  whether 
itjhall  furvive  to  the  other  who  is  ftill  living  ? 

It  was  held  that  the  Adminifiration  would  furvive,  and 
4he  Plea  was  over-ruled.  Hudfon  verfus  Hudfon,  Trin.  1735* 
Farrefiitr*s  Reports  127, 

A  J$ill  in  Chancery  is  proper  to  have  a  Difiribution  of  the  Howard  v.  Unr§rd»  % 
perfonabEftate,  and  therefore  where  fuch  Bill  was  brought,  ^'*"''  *^' 
and  the  Defendant  demurred,  for  that  Diflribution  ought  to 
be  made  in  the  Spiritual  Court,  the  Demurrer  was  over- 
ruled ;  for  there  being  no  negative  Words  in  the  Statute,  a 
Bill  for  Diftritution  is  proper. 

The  Teftator  devifed  particular  Legacies  to  liis  Children  Fo/ler  vetfiit  Mynt,  j 
and  Grand-children,  and   10/.  a  piece   to  his  Executors ;  Vcm.  473. 
decreed  that  the  Surplus  fliall  not  go  to  them,  but  be  a 
Truft  for  the  Children. 

But  in  the  Opinion  of  fomc,  (10)*  the  Law  of  this  Land, 
which  leaveth  all  the  Refiduc  to  the  Difpolition  of  the  Tef- 
tator, Funerals  and  Debts  deduftcd,  fccmeth  to  have  better  * 
Ground  in  Reafon  thap  any  Cuftom  or  Statute,  M^hereby  ha 
is  forced  cither  to  le?ive  Two  Pairts  of  Three,  or  at  leaft  th^ 
one  Half  to  his  Wife  and  Children  «>.  For  what  if  the  m  g^^^.  j.  1,  ^^  c,  a^^ 
Pon  be  an  Un thrift,  or  naughty  Perfon  ?  What  if  the  Wife 
be  not  only  a  Shrew,  but  perhaps  of  worfe  Conditions  ? 
Is  it  not  harxl,  that  the  Teftator  muft  leave  either  one  Half 
of  bis  Goods  to  that  Wife  or  Child,  or  ipore,  for  the  which 
alfo  peradvcnturc  he  had  laboured  all  his  l-,ife  ?  Were  it 
not  more  Reafon  that  it  Ihould  be  in  the  Liberty  of  the 
Father,  or  Hulband,  to  difpofc  thereof  at  his  own  Plea- 
(ure?  Which  when  the  Wife  and  Children  underftood,  it 
might  be  a  Means  whereby  they  might  become  more  obedi- 
ent, live  more  virtuoufly,  and  contend  tQ  win  the  Good- 
will ^nd  Favour  of  the  Teftator  n.  *  Thefp  Reafons  make  ■H5rcMstionibu«mitu 


What  Things  may  be  devifed  by  Will.  Part  1\\ 

jVis  ^u?n*  Tegni  t!.  cfor  fhc  TeftatoT,  and  for  the  *  Equity  of  the  Common  Law,   , 
if'obtcMrc!  ^it^'tZ  w^^<^^  \t2Lvnh  the  whole  Refiduc  to  his  Difpofition.      ' 
lignif-  ft.  foi. 682,  But  (i  i)  the  CuAom,  whereby  the  Liberty  of  the  Tcf- 

[      %'a(>     3       t*^^r  13  reftrained,  is  not  without  Reafon  alfo.     For  where 

it  is  aflced,  What  if  the  Child  be  an  Unthrift,  the  Wife 
.    worfe  than  a  Shrew  ?     So  it  may  be  demanded,  What  if 

the  Child  be  not  an  Unthrift,  but  frugal   and  virtuous  ? 

What  if  th^  Wife  be  an  honeft  and  modeft  Woman?  Which 
•  c.  dudohi;  &c.  Dltiir.  Thing  is  rather  to  be  prefumed  ^a  But  if  it  be  not  amifs  to 
ileD«fump.extr.Maf.f       ^^^^  ^ft    then  6n  the  Contrary,  What  if  the  Tcftator 

coocluf.  22^  be  an  unnatural  rather,  or  unkind  Huiband  r  Perhaps  alio 

greatly  inric'hed  by  his  Wife,  whereas  before  he  was  but 
poor  ?  Standeth  it  not  with  as  great  Reafon  that  fuch  a 
Wife  and  Children  fhould  be  provided  for,  and  that  it  fliould 
not  be  in  the  Power  of  fuch  a  Teftator  to  give  all  from 
them,  or  to  beftow  it  upon  fuch  as  had  not  fo  well  deferred 
It,  and  by  that  Means  fct  his  Wife  and  Children  a  begging? 
Surely  theCuftom  hath  as  good  Ground,  in  Reafon,  againft 
lewd  Hufbaods  and  unkind  Fathers,  as  hath  the  Law,  in 

p  Mediam  viam  elegit  meeting  with  difobedient 'Wives  and  unthrifty  Children  P. 

Juflinianus,  tarn  quoad 

uxoTenn;  quam  quoad  libero^.  NVm  qnod  ad  iixoTem  attinct,  jubct  IrrpsratOT,  ilia  bona  Teilitui,  quae 
maritu  vcl  ab  ipfa  uxore,  vcl  ab  alio  niiptUTum  caufa,  nempe  ad  fMllineiula  matiiiiiotiii  onera^  donaU 
fueje.  ].  2.  fol.  matr  fl.  Bar.  in  Rub.  fol.  matr.  ff.  n.  z\.  Quod  autem  attinet  ad  liberui  jurecivili, 
Aflih  nunc  trien^  id  eft,  rcrtia  paT!(  tutiuK  patrimonii,  mine  icnij^Teu  dimidiuni  aflTu,  pro  legitima  debctui* 
Aath.  noviflirao.  C  de  inoffic.tefla.  Qjae  quide.n  legitima  gratis  ta^tum  libciic  dcbcii  inttlligitir: 
^lam  ingratu  nihil  babet  paieni-  pro' legitima  rclinquere.     Claud.  BattandicT,  trad,  de  legitima,  c.  13. 

§  XVII.  If  the  Tcftator  do  bequeath  more  than  he 
may,  which  Legacy  is  to  be  prefer'd,  or  what  other 
Courfe  is  to  be  follow ed, 

I.  If  the  Teflato^  bequeath  more  than  the  DeatKs  Party  whe* 
iher  one  Legacy  is  to  le  piejefd  he  fore  another  •    • 

2-   /  ivers  Ofinions  ahout  this  ^t/ejiion. 

3.  lirjly  coTicerning  this  ^eJJiofty  we  are  to  confider  whether 
the)  e  le  an  Inventory y  or  not, 

2}.  j4n  Inventory  being  made y  the  Executor  need  not  fay  any 
oy.e  whclf  Legacy y  wheie  there  is  not  fujficient  to  fay  thf 
reJI. 

5..  Certain  Cafes  wherein  an  Inventory  bei/ig  maJey  the  Ext' 
cutor  is  forced  to  df charge  fome  Legacies  wholly y  thtmgh 
ileie  le  not  Jirfficient   Goods   wherewith  to  difcharge  the 

6.  //  the  Executor  fay  to  fome  Legatary  his  whole  Legacy, 
whether  he  thereby  tie  himfelf  to  fay  the  refi  wholly  alfo, 

7.  Whether  the  Legacy y  being  unduly  faidy  may  be  recovered, 

8.  iVp  Inventory  being  made^  how  far  the  Executor  is  bound 
to  fay  Legacies, 

I 

NO  W  that  we  have  feen  when  the  Teflator  may  difpofc 
all  the  Rcfidue  pf  his  clear  Goods,  or  Half,  or  but 
th^  third  Part  only ;  and  what  be  the  Reafons  of  cnlajgiwg 


Part  III.         Jf^di  Things  may  he  dffvijtd  by  Wilh 

or  reftraimng  of  the  Liberty  of  the  Teftator  in  that  Behalf: 
Forafmuch  as  it  doth  often/all  out  in  Faft,  that  (i)  the 
Teftator  doth  bequeath  more  by  his  Tcflamcnt  tha«  he  may 
by  Law  or  Cuftoxn;    {that  is  to  fay,  more  than  the  whole 
Rcfidue,  where  he  may  difpofe  all ;  or  more  than  the  Half, 
where  he  can  give  buft  the  Half;   or  more  than  the  Third,       F      2Z7     1 
where  he  can  give  no  more  but  the  Third ;)  I  ftiall  ex- 
amine which  of  the  Legacies  are  firft  to  be  difcharged,  and 
whether  that  Legatary  Who  is  firft  named  in  the  Will  ought 
to  have  k»s  Legacy  hrft  anfwered  before  the  reft,  and  he 
that  is  named  in  the  fecond  Place,  to  have  his  Legacy  next, 
and  fo  the  Third,  and  Fourth,  until  the  Death's  Part  be 
vhoUy  fpent,*and  then  the  reft  of  the^  Legataries  to  have 
nothing:    Or  whether  the  Executor  may  gratify ;which  of 
the  Legataries  he  will,  without  Difference,  whether  he  be 
firft  or  laft  namcdjn  the  Will :  Or  elfe  whether  ought  every 
Legatary  to  make  a  ratable  Deduction  from  every  Legacy, 
to  wit,  from  the  greater  Legacy  the  greater  Part,  and  from  - 
the  leffer  Legacy  the  lefferPart,  proportionably,  fo  that  the 
Legacies  do  not  exceed  theDeath*s  Part,and  that  the  Death's 
Part  may  fuffice  to  pay  the  Legacies. 

It  feemeth  (2)  by  the  Opinion  of  fome,  that  a  ratable  ' 
Part  is  to  be  dedufted  and  taken  from  every  Legacy:    And 
that  it  is  not  in  the  Power  of  the  Executor  to  gratify  any 
one  Legatary  to  the  Prejudice  of  another  Legaitary,  where 
be  be  fiift  or  laft  in  the  Teftament  9 ;  but  rather,  if  the  Exe-  *»  I-  fi  ^ins  ttRam.  f, 
cutor  pay  to  one  Legatary  his  whole  Legacy,  that  then  he  *J*"*^  ^i^T^vd  ^.'l 
bindeth  himfelf  to  pay  to  the  reft  of  the  Legataries  their  de  Caftr.  in  Lfcimw- 

Vhole  Legacies  alfo  *"•  S.lcgitimam  creditorilx. 

.  ^  y       C.  dejurc  dcllb.    •In 

Auth.  de  baered.  &  fklcid*  §.  non  autem.  &  ibi  Bai* 

An  Executor  made  a  Leafe  for  Years  of  Lands  which  ^^'  verfus  Rchirfin,  x 
were  dcvifed  to  him,  rendering  Rent ;  and  this  was  in  Truft  s*^^*^"9o*  «Vcnt.3s8* 
for  T.  S.  who  exhibited  a  Bill  in  Equity  for  this  Rent ;  the 
Executor  confeffed  the  Devife  and  Leafe,  but  faid,  that  great 
LofiTes  had  .happened  tojhe  Eftate  of  the  Teftator,  and  that 
he  had  paid  great  Sums  of  Money  to  fatisfy  his  Debts;  and 
therefore  prayed  that  he  might  retain  the  Rent  to  reimburfe 
himfelf:  It  was  decreed,  that  though  a  LegaUeJhould  refund  '     . 
againft  Creditors^  if  there  was  not  fufficieiit  Aflets  to  pay  all 
the  Debts,  and  Ukexvije  againft  Legatees,  where  all  of  them 
have  not  an  equal  Share,  in  regard  of  Aflfets  falling  fhort ; 
yet  an  Executor  himfelf  fliall  never  bring  a  Legacy  back 
when  he  hath  once  ajfented  to  it,  unlefs  he  paid  the  Debts  of 
the  Teftator  by  Compulfioh ;  and  if  the  Sfiritual  Court  give 
Sentence  for  a  Legacy,  without  taking  Security  to  refund,  a  Pro- 
hibitton  will  he  granted. 

Where  a  Sfeciftc.begdcy  is  deVifed,  the  Legatee  muft  have  A-^w  vcifus  JfUfh  i 
it  intire,  thoV  there  are  not  fufGcient  Afiets  to  pay  the  reft  '^^^^'  3i*  • 
of  the  Legacies;  but  if  100/.  is  dcvifed  to  T.  S.  and  fc-- 
▼eral  *Money  legacies  \o  others,  and  the  Teftator  direfb, 
iht  Legacy  of  1 00  /.'  fhall  be  paid  in  the  firft  Tlace ;   yet  if 


•  Wliat  Things  may  U  dcuiftd  by  Will.        Part  m. 

the  other  Legacies  fall  Iliorjt,  the  Legatee  of  joc/.  muft 
njake  a  piopoitionablc  Abatement  in  his  Legacy. 

If  the  Executor  do  make  an  Inventory,  then  it  is  in  his 

Power  and  Choice  to  pay  to  which  of  the  Legataries  he  will 

•  t.  fcimu'.  f .  &  fi  his  whole  Legacy  s :  Like  as  it  is  ^n  Choice  to  pay  to  vhicb 

S'ti^b^T ibtuf! w^^^^  Debtt,  albeit  he  be  not  igno- 

tcrtu'  utiUtL.  piowd*  lant  of  other  Debts  of  the  fame  Natuie  «  :  And  that  Pay* 
in  C4f.  inter  Param.  &  ment  being  made  accordingly,  and  no  Affets  remaining  in 
d,'vnt^l^l'^^^^^  ^^'^  Hj^nd  of  the  Executor,  the  Legatary  hath  no  more  Re- 
B.  3o  li.  &  a  c.  20  H.  nicely  again  ft  the  Executor  for  his  Legacy,  than  hath  the 
&  fail  fon   cvcc.   &  Creditor  for  his  Peb't,  who  by  the  Laws  of  this  Realm  is 

™ura^vl\uc  arai't  "^t^^^  and  by  which  Laws  it  is  lawful  for  the 

Oie  11  eft  in  cieftion  Exccutor  to  gratify  which,  of  the  Creditoj^s  he  will  'f,  faving 
de  executor,  a  qiieux  de  ;„  certain  Cafes  eire\^  here  mentioned  7.  i 

eux  tToi*  il  voyl  payer 

\tz  Qjo,  li.  U  fil  payer  a  lune,  lauter  ne  poyer  contradiTe  ceOf  ne  ad  afc'un  rciRedy  pur  fon  leeacy.  M« 
545*  *  d*  $•  &  fi  pTJbfatamr  "  tx  hoc  ita  fure  bujut  reeni.  ut  infra  part.  6.  $»  i6*  (ecus  JQr« 

civil,  ut  cod.  S  •  i6.  *  Doft.  U  Stud.  Ub.  ^  c.  19.  .    ^  Infra  part.  6.  $  16. 

[     2z8     ]  It  5s  then  (3)  firft  to  be  confidcred ;  whether  the  Exccu-r 

tpr  do  make  an  Inventory,  or  not. 

If  (4)  the  Executor  do  n^ake  an  Inventory,  according  to 
the  Laws  and  Statutes  of  this  Realm,  then  he  need  not  pay 


§.  .       ^        .  ^    .-.  ... 

&  fi'mjefiiim.  ratable  Part,    according    to    the   Proportion    aforcfaid°; 

f'JaCiBi.fi  quijteft.  fg^y-       /  1  -^^  certain  Cafcs :    Whereof  one  is,* when  fome 
Ifiojuic  civui  leg*- ipccial    1  hing  IS  bequeathed,  as  theTeftators  oigpet,  or 
taiius  partcin  indcbite  hig  white  Horfc ;  which  fpecial -Legacy  (as  fome  do  deem) 

r^tar! Vftr^'- &^^^^  '^^  ^^  ^^  fatisfied  and  payed  wholly,  without  Diminution,  in 
ubi  fupr.  undc  fnjftri  rcfpc^^  of  any  6th(rr  general  Legacies  ,  or  of  Legacies  which 
pctcTct,    n'jod   ftitini  do  confift  in  Quantity  <^.     Another  Cafe  is,  when  the  Lc- 

Teltitucret.  c.  dolo  ds  -^i^j-n-i/.j--^*  r     a  u       •       ^u-.-u 

reg.  iuT.  6  non  tamcn  £^^7  »s  to  he  diftnbutcd  z/i  ;)/oj  ufus  ^  ^  wherein  though 
potdt  txtc^oT  fikiui-  fome  be  of  Opinion,  th?it  this  Legacy  is  to  be  wholly  fatis- 


ani 


"-^r^^^f*  ^v^^'  7  fied  befool  other  Lecacies  eencrai,  or  conHfting  in  Cluan* 

Inftr.  td:t.  §.xi.  n.  26.    -  \_       l         '     ^        •x    -    •  -      j        j  J  ^f 

ur.   p::.t   P;j].  de  ^'^7  5  Y^^  ^^  the  cqmmon  Opinion,  received  and  ^ipprovcd  of 


c.iiiT.  in  d.^  I,^  f^quifi  by  the  beft  later  Writers,  this  Legacy  hath  no  fuch  Privi- 

"aw,  to  be  pvefcj^d  before  the^cft^. 
Father  doth  bequeath  foi^ething  to 
difficrititc   procedere.  his  Paughter  for  her  Powry,  or  towards  her  Marriage  ^ 
-C.ftTcnf.ind.§.ap.d;^^^^jj^^  IS,  when  the  Tcft^tor  doth  bequeath  any  Th'iPJ[ 


trfr.  §.Hp.dj«rq.jarn.  i^^^  M'arranted   by  Law,  to  be  prefcj^d  before  the^eft^ 
tioncm  banc  non  fine  Another  IS,  whm  the 


teftatoris:  Secun  q«ioad  Lf  gacics  confifting  in  Quantity,  the  which  fhaTl  rem^iA 
ilTMtT'^excedan^T*  ^'  ^^^^^^X  unfatisfied,  rather  than  thgfc  forefaid  Legacies  (ball 
mlm  vt\  viT«  patri-  ^^  diminifhcd.  And  confequcntly,  in  thcfe  Caf(9i  it  is  x^Q\ 
mcnii  •,   ui  fi  centum  in  thc  Powcr  of  tlje  BxecutoF  to  gratify  any  other  Legatary 

h.beat  t.ntum  in  patii-  ^t  his  ElcAion  *».  ' 

monio,  &  Centura  qujn> 

qj\|inta  erogivtf,  parti-n  ad  pia«  caufas,  paitim  ad  prnfanas ;  tunc  enim  \e^a  ntTinoue  mtauBnlUTt  * 
Tcdiic«nt:iT  ad  modcnj  &  mcnitiTam  fatrimonii  teftatcfis :  I>einde  de  pTo£ihU  detrabltur  McioU»  "^ 
de  piiw  Ita  tenet  Bart.  d.  An;b.  fimiWpr  «ubi  piuribua  per  TiraqueU  ailegatis,  ex  cujos  vehtion.  ^^5 
q^oquc  commune-n  affcrit  Vafqa.  de  fucccfC  pzogfcfB  Ut*  2*  §•  26«  *  Caftrenf-  \>bi  fupfa.  ^  C*t-« 
ircnf.  in  d.  3  Fedeiic  de  fcnis  confil.  ^tj.  ^  Paul,  de  Caflr.  in  d.  J.  apud  Jal.   eujo*  confilio 

haec  r^nt  roer.t?  tcncr.da,  ^^aa  (inquit)  funt  fmg'jUria. 

Further- 


Part  in.        Tf^at  Things  may  be  dnufed  hy  WUL 


Funhermore,  (6)  If  the  Executor  do  make  an  Inventory, 
and  afterwards  pay  to  fomc  Legatary  his  whole  intire  Le- 
gacy, yet  is  he  not  thereby  tied  to  pay  the  reft  of  the  Le^ 
gacies  wholly,  (the  Death's  Par;  not  being  fofiBcient :)  And 
this  is  undoubtedly  true,  if  the  Executor  s)i-ere  ignorant  of 
.  other  Legacies  given  by  the  Teftator »,  exce!?ding*f  he  Death's  '  Pl^^d-  «n  caf.  inter 
Part,  when  he  did  pay  the  whole  Legacies  le*    But  (?)  (^[oHerolLr.fcripfit; 
neither  the  Executor  nor  any  other  Legatary  can  reclaim  or  quod  hsTcs  fubtiUter 
recover  that  Overplus  paid,  and  delVvered^  to  the  Hands  of  **^".  ^c\«"««t  ""»  i«s«- 
thc  Legatary,  as  tinduly  paid  unto  them^  w  refpeS  that  vcns.  omnibu*  aiiis  in 
there  is  not  fufficient  to  pay  all  the  reft  of  j^e  Legacies  Out  foiidum  foivcrc  com^ 
of  the  Death's  Part  i.  '  P*^"'*^"^'  ,?'^'"*  P«"l'"' 

uUisendum  dft,  iine  dcduflione  fakidiap,  id  eft,  quarts  haFredi  debits.  (Bar.  in  §.  non  aiitenn.  de 
hsered*  &  falcid.  in  Auth.)  Nee  enim  dixit,  neque  profedto.  ibnilsiavit  BartoLis,  harredem  comnellen- 
dum  foivere  reliqua  legata  fine  diminutioHe  legatonun,  qu»  fuperant  vires  tucTcditatiis,  fa£to  icilicer 
inventaTio.  DO*  in  A*Jth.  fed  cum  telhtor.  C.  ad  L.  falcSd.  ^  I.,  i'cimu:.  §.  &  fi  pTcrfatarr.  C. 

de  i  ne  deUb*  &  ibi  gloH.  ibidem.  i  Hoc  ver urn  jure  quo  nos  utlmuT,  quo  neque  e\ecutoTi  neque. 

legatario  competat  indebiti  condi^llo,  vcl  aliqua  adlio  qu»  lapiat  eius  nituram.  Imo  vero  vel  ipfo  jure 
civiH,  utcunque'  creditonbus  vcl  legatuiiis  per  bijiiCmodi  aifticiics  fubv^nial.:!  j^  at  certe  executoii  legi? 
Falcid*  vel  Tiebel*  bHaeficium- prcfiin  denegatut.    w^c,.  d:  \t&x*  edit.  $.  nunc  vsto  aliqua,  n.  ^6. 

If  the  Eikectttor  enter  to  the  TeftatorV  Goods,  and  \till 
make  (B)  no  Inventory  tT^creof,  then  may  every  Legatary      [     229     ] 
recover  hia  whole  Legacy  at  Jiis  Han-ds  ^  :  For  in  this  Caifc  *"  i.  fcimiw.  c.  de  jure 
the  Law  prefvimcth  that  there  are  fufficient  Goods  to  pay  all  .*^«^^^  ^"*^  ^^^^^  <^-  '^^ 

.       X         ^»  ,     ,        «i         .  i      I    r  .1  Iff       IitcTis.  de  raptor,  extr. 

the  Legacies,  and  the  Executor  dotli  lecrefly  and  fraudu-  »  sich^rd.  in  d.  L.fci- 
lently  (ubftraA  the  fame  ^  t  Whereas  otherttifc  the  Execu-  mus.  %.^fi  prafatam. 
tor  is  prefumed  not  to  have  any  more  Goods,  which  were  '^^tj'"!''^!^' a^I^^' 

t      rr^  n  .         1  -   1   r   .•!_     t    •         L      T  ^1.    cutOT  doceat  dc  bono- 

thtt  Teftator  s>  than  are  clelctibed  m  the  Inveritory,  the  ruminfuflftciemia'.nam 
fame  being  lawfully  made  o.  t"nc  licet  non  confichit 

.  inventarium,    non    te- 

netoT  ultrt  virei  Baereditatis.  JaC  in  d.  $.  ^  (i  pTa?fatam.  limitic  4.  Covar.  in  c.  i.  de  teila.  extr. 
n.  15.  Dfe  jiirc  veto  rtgni  noftri,  five  fit  inventarium  conf^a^m,  five  non,  creditor,  ffu  qualifcunqua 
pctens,  fufHdentiam  probet  bonarum»  ut  videtat  pel  Dyec,  M.  6  H.  8.  c.  3.  &  alibi.  «  Bald.  & 

hichard.  in  $.  I'ma.  d.  L.  fcimoc.  £«  hsc  opinio  cocnmonif  efH  ut  ait  FiancifcM  Heiculan*  trad,  de 
(robac.  nifg.  n.  256* 

§  XVIIL    Of  Childrens  or  filiai  PortioM  within  the 

Province  of  York. 

1.  By  antieni  Cujlom  throu%hont  the  Province  of  Yovky  every 
Child' to  have  a  Child's  Portion. . 

a.  IVhat  if  he  he  Heir,  or  advanced  hy  his  Father  in  his  Life- 
time f 

3.  Divers  Slueflions  about  Ch'ilirens  or  filial  Portions  frt  to 
be  known. 
'  4-.  Whether  the  Father  by  his  Will  may  forbid  his  Chili  to 
Maye  any  filial  Portion. 

r.   Whether  the  Father  may  leffen  his  Child^s  Part  or  Portion 

by  his  ma.  ^  .,       /    . 

6.  Whether  the   Father  may  impoje  a  Condition  tepon  his 
Child's  Portion. 

7.  tf^hether  the  Father  may  by  Ms  Will  defer  the  Day  of  Pay- 
jmeni  of  his.  Child* s  Porli<n^ 

8.  IVhether 


.♦ 


What  Things  rruiy  be  dcvifed  hy  Jf^U.  Part  III. 

8»  H'^hfther  the  Father  may  impofe  a  Charge  upon  his  Child^s 
Portion^  or  hefiow  it  upon  another  a' ter  the  Death  oj  his 
■  Son. 

9.  JVhether  a  Legacy  bequeathed  by  the  Father  Jliall  be  under^ 
Jlood  to  be  left  to  the  Child,  in  Recompence  of  his  Portion* 

10.  fVhether  the  Heir  in  Tail  be  barred  of  ajilial  Portion. 

1 1.  JVhat  if  the  Lands  be  of  a  very  f mall  Revenue  ? 

12.  Whether  the  Heir  in  Reverfion  may  have  a  filial  Portion, 

1 3.  Whether  he  which  holdeth  Lands  hy  Deed  in  Mortgage 
may  obtain  a  Chi  Id*  s  Part  of  his  Father*  s  Goods* 

14.  Whether  Copyhold  Latids   bar  the  Child  from    a  fUal 
Portion. 

J5»  What  Manner  of  Preferment  doth  exclude  the  Child  from 

a  filial  Portion, 
16.  A  rude  Defcription  of  Preferment  exclufive  of  a  ChilXs 

Part. 
17»  A'it  Explanation  of  the  former  ob'cure  Defcription* 

18.  What  if  another  than  the  Father  beflow  a  Gift  upcn  the 
Child  r' 

19.  What  if  a  Father  befioto  a  Thing  upon  another  for  the 
Good  of  his  Child,  as  for  Learning  and  Knowledge  ^ 

20.  What  if  the  Father  beflow  an  Ecclefiajlicdl  Bcn^c^  tifon 
his  Son  ^ 

II.  What  if  the  Father  dif charge  the  Son's  Debt  ? 

^i.  What  if  the  Father  provide  a  Marriage  for  his  Child  f 

23.  What  if  the  Father  befi&w  an  Office  upon  his  Child  f 

f      23^     1  ^4'  ^^^^  ^f  ^^^  Father  bequeath  J omew hat  in' Lieu  of  his 

.  ^  '  ChiWs  Portion  F 

JI5.  What  if  the  Father  beflow  a  leafe  or  an  Annuity,  where- 

of  the  Child  is  to  reap  no  Benefit  whiljl  the  Father  liveth  F 
26.  What  is  meant  by  this  Word  Competent  ? 
27 »  What  if  the  Father* s  Subfiance  grtatly  increafe  after  the 
preferment  of  his  Child  ^ 

28.  Afmali  Gift  of  the  Father  dcth  not  bar  the  Child  of  a  f Hal 
Portion, 

29.  What  is  unJerfood  by  this  Word  PoTUon. 

30.  What  if  the  Father  beftow  mUch  upon  his  Child  to  fome 
other  End  than  for  his  filial  Portion  ? 

31.  WhalisfignifiedbythisWordP2,\x\moTi\\xTSi. 

32.  What  the  Words  Matrimonium  tfn^  Patrimonium^^ 
import. 

33.  Whether  the  Child  may  caft  in  that  which  he  hath  received 
of  his  Father,  andfo  recover  afilid  Portion. 

WITHIN  the  Province  of  Tork  generally,  (and  in  fome 
particular  Places  within  the  Province  of  Canterbury f) 
there  hath  been  an  (i)  ancient  C\;ftoai;  and  divers  famous 
Writers  long  ago^  have  made  Mention  of  the  faid  Cuftom  in 
f  tind*-.  in  c.  Statu-  their  Works,  to  have  been  obferved  long  before  their  DaysP; 
;r:;n'  'i.lftT;  n^;n?'  ^y  which  Cuftom  continuing. unto  this  Day,  there  is  due  to 

iTovmc.  coDltit.  cant.    /  ^-.^-i  1  r  °»*  i.-  rtt- 

Biaaon  dc  legib.  &  the  lawful  Children  of  cvcry  Man,  being  an  Inhabitant  or 
canfuei  ud.  Angi.  lib.  2. 3^  Houlholdci  Within  thc  faid  Province  of  Tork,  and  dying 

ca^.  36.  ritzb.  Nat.  Br,  thcW- 


n 


Part  Iff.     '  J^at  Things  may  he  devlfed  hy  Will, 

tHere  or  elfcwhcre,  being  an  Inhabitant  or  an  Hounioldef  ^^  RationiMU  jtrte 
within  tliat  Provinqe,a  filial  or  Child's  Pan  and  Portion,  ^^".°\7-^^;^;^^^^^^ 
which  is  fometimes  a  Third  Pan,  and  fometimes  a  Half  AbrWg.  Tit*  i^xccutoi;! 
Part,  of  his  clear  moveable  Goods ;  as  hath  been  afore  2°^'  S"?^*^^^*^-  ^® 
fhewed:  Unlefs  the  Child  (2)  be  Heir  to  his  Father  de-fX';-„^^t,^^-,f,^: 
ceafed,or  were  advanced  by  hira  whilft  he  lived  4.  Whereby  Quibus&dde  AAa,  an- 
we  may  conceive  a  notable  Rule,  and  Two  famous  Limi-  tW^^iffimaquc  indubit- 
tations  thereof.  The  Rule  is  this  ; ,  There  is  due  to  every  jn^rchivis*  Ardbiepi?-* 
lawful  Child  a  filial  Portion  of  his  Father*s  Goods  dying  within  copi  Eboracenfis  fidclU 

the  Provifice  of  York.     The  firft  Limitation  of  this  Rule  is,  n^'sViacad^artc  «  i^ 

UuUfs  he  be  Heir  to  his  deceafed  Father.     The  other  Limita-      "r^**^  'P*    '*• 

lion  is,  Uhlefs  he  were  advanced  hy  him  in  his  Life-time.   And 

fortfmuch   as  many    (3)  C(uei\ions  do   arife  daily  about 

Childrens  Portions,  no  lefs  needful  to  be  knbwn,  by  Reafon 

of  the  Frequency  therec^f,  than  hard  to  be  attained,  bccaufe 

of  the  Scarcity  of  Writers  upon  this  Subjedl:  I  have  thought 

good  to  fet  down  fome  Obfervations,  as  well  touching  the 

Rule,  as  touching  the  Limitations,  whereby  the  faid  Q^i^icf- 

lions  n\ay   be  decided.     Of  every  of  thefe   particularly. 

Concerning  the  Rule  therefore,  the  fame  doth  proceed,  and       * 

takcth  Place,  Firft,  (4)  albeit  the  Father  by  his  Laft  Will 

and  Tcftament  fhould  forbid  his  Child  to  have  any  Part  of 

his  Goods.     For  a  filial  PortVon  being  due  unto  him  by 

Force  of  the  faid  Cuftom,  the  Father's  Will  is  not  of  Force  '  L-  quonUm  In  enoti- 

to  withftand  the  Effeft  thereof  r.     Secondly,  (5)  the  Father  ^]^^^-  Acccdifh^I* 

cannot  by  his' Ifift  Will  dim iniiK  the  Portion  due  to  the  qyo/ie^^i^a  nonnun- 

Child  by  Virtue  of  the  faid  Cuftom*.    And  therefore  ifquamaa  allcnumnun- 

the  FaUier  (liould  bequeath  to  his  Child  Twenty  Pounds  in'F"?*^"^  "^.'^^ti  1?* 

-,  .      r  ti  e    .•  r   ri«  r  !•      n-    1    It-*        •  l  j"'«    natuTali    dcbetur 

Money,  m  iuU  oatistaction  ot  his  ntial  Portion,  whereas  a  patre  filio. 
peradventure  by  his  Inventory  the  fame  woXild  extend  to  *  d.  L.  quoniam.  c.  4c 
Thirty  or  Forty  Pounds;    in  this  Cafe  the  Child  may  re-  u^n'^^LT!'^*^^^^ 
ifufc  the  Legacy,  and  recover  his  whole  Portion,  riotwith- tinac  verutu.  Nam  aii- 
ftanding  his  Father  s  Will  K    Thirdly,  the  Father  cannot  q"ando  filiiw  l«|i^>"^» 
impofe  (6)  any  Condition  upon  the  faid  Portions,  though  |j'jjj^^^^jj[g^.^^ 
the  fame  i;i'ere  not  only  lawful,  but  eafy  to  be' performed.  IcgUlnw,  c.  13, 
For  theChild  may  recover  the  Portion  without  Performance       [     23 1     3 
of  the  Condition^.     Fourthly,    The  Father  cannot  (7)  •  Hoc  vcTum  eft  jure 
defer  the  Day  of  Payment  of  the  filial  Portion  due  to  the  ^JV^ijf  "^i^^  Ic^^^ 
Child,  as  to  be  paid  Seven  Years  after  his  Death  :  For  it  is  quod  fibi   fcilnquitur 
due  prefently  upon  the  Father's  Death,  and  is  recoverable  in  P'®  icgitima,  per  hoc 
the  mean  Time,  notwithftanding  the  .Father's  Will  to  the  5t%rSpCm^I: 
contrary^.     Fifthly,  As  the  filial  Portion  is  due  to  the  imo  etUmfi  pater  in 
qhild  without  Diminution,  Condition,  or  Delay,  fo  is  '^^^^^'^^^^IT''  >^^x^ 
due  (8)  without  all  Manner  of  Burthen  or  Charger.    And  fiUum^'^ntwtllm^cffe, 
therefore  if  the  Father  fhouW  by  his  Will  bequeath  the  ita  ut  non  poffit  plus 
f^e  to  any  other  Perfon,  after  the  Death  of  the  Child,  P*^*'*"^'"^"*  1*5^*^"'=^' 

^\y.  •      '  \g  /     t-    /  vel  quacunquc  ana  ra- 

Vol.  I.  Mm  (which  tionc  ;  tamen  fiUosfim- 

pUciteT,  acce^tans  le- 

J  [atom,  non  expreffe  renuncians,  poteft  petere  fuppkmentuin  legitimx.    SttnlUter  fimpHciteT  acceptanr 
e^mn  »  {^atre  pro  legitima  reU^um,  non  prohibetur  fupplementum  petere,  Ucet   tecit  qnietantiam 
^eoeraLkriK  Jaf.  in  c.  fi  qomdo.  §.  general.  C  de  inoflic.  ted.  "  d.  U  quoniam  pTloribur.  C-  de 

iBoffic.  tcftam.  In  lexttk  *  d.  L.  qoonianu  &  L*  omniniodo.  C  de  Inoffi.  teftam.  U  Claud.  Bat- 

tandier  ubi  fupr.  '  d.  Ij.  quoniam.  ubi  apparet  quod  ipTa  conditio  vel  dilatio.  vel  alia  difpoTitiQ, 

nonm  v^l  quodcunqoe  ODDi  Intioducen^  tolUtui  *•    Id  quod  virldi  etiim  obfervantla  habctur  inCza  Pro* 
yiiciani  Ebmcenfeoa* 
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« 

(w'hich  Thing  is  very  ufual  within  the  Proyincc  of  Tork,) 
the  Father's  Will  is  void  in  this  Point.  For  he  can  no 
more  dlTpofe  of  his  Son*s  Portion   by  his  Will,  tfian  of 

Howbeit,  if  the  Father  (hall  de- 

over  arid  bclides  his 
but  he  may  transfer  the 
cvanefcerite  patrh  po-  fame  to  any  Other  after,  hid  Son's  Death;  but  the  Portion 

inftu'drTn.  Ai^^^^^^  ^^^  ^^  the  Son  fhall  belong  to  his  Executor  or  Adminiftra- 
tut.  &MMng.itidem.  tor  after  his  Death.  What  if  the  Father  fhall  bequeath  a 
*  Nam  qiiando  quanti-  Lcgacy  to  his  Child,  being  neither  Heir,  nor  advanced  by 
!•'  iT^l^'S^Mt'^'Tihini  in  his  Life-time,  without  any  Mention,  whether  the 

<iiantitatc    dcbltt,   vol  n      n   l      /    \    •      i  •  j    t»  r  i  •     ri-    i 

cam  fapcTAt,  tunc  pT«- fame  fhall  be  (9)  in  Lieu  and  Kecompencc  ot  h»s  filial  or 
fumitiir  rciJaum  fi'te  Child's  Part  ?  Whether  Ihall  this  Legacy  be  undcrftood  to 
'IliTfi  Teft^oriu^^^^^  be  in  Cbnfideration  of  his  Portion  ?  In  this  Cafe,  if  the 
iitoT  ex  cii.fa  voiiin-  Lfgacy  bequeathed  be  as  much  or  more  inQjiantity  than  the 
tuia :  Mcito  ^J'J^^^alial  Poition  doth  extend  unto,  by.  the  Rate  of  bis  Father'* 
nccc{raTia."Men"h.  de  Inventory,  the  Teftatov  is  prcfuroed  to  have  beqneatbed  the 
jfT«fi3rr.p.  lib.  4.  prarf/fame  in  Rec^Dnipencc  of  the  filial  Portion*,  though  he  did 
^  Me"  ch*  d  lib  A^^^^  expTcfs  fo  much*  And  fo  I  think  it  to  be,  when  the 
(rsfump- 109.  n.ii       Legacy  doth  want  but  a  little  of  the  filial  Portion,  though 

the  Child  be  then  at  Liberty  whether  he  will  accept  the 
fa,n;e  for  his  Portion,  or  not,  aa  is  aforefaid.  But  if  the 
Legacy  be  very  fmall,  or  if.  the  Father  will  that  it  flhoold 
be  paid  out  of  his  Part  of  his  Goods ;  then  (in  my  Opinion) 
the  Legacy  fo  bequeathed  is  riot  tcu  be  prefumed  to  have 
been  left  with  a  Mind  or  Intent  of  :C6nipenfation  or  Rc- 
compence  of  the  filial  Portion  ^.  Sp  that  in  this  latter 
Cafe  the  Child  mfiy  recov<;f  as  well  the  filial  Portion  as  the 
Lcgacy, but  not  in  thei for jhcr.  -Tbus  muchconcerning the 
P.ulc.       •  •  .. 

-,  Concerning  the  firft  Limitation  of  this  Rule,  which  is, 

That  he  xvhich  i^-Heir  to  hiy\Fathcr  can  hafve  no  fiUal  Portion 
^  txiTMm  ([Vix  in  \\ct  qJ- }^is  Goods 'i    This   is    diverfly    extended  <^-     Firft,    Not 

roE'U^"  obft^^^  on^y  tl^^  "^^i*-  Pf  Lands  holden  in  Fee^'Hmple  is  thereby 
I'at'  quidem  confuetu- barred  from  tlv2  Recovery  of  a  fi:lial  Poition,  but  he  (lo) 
dinq,  q«am  infpeaa  ^ifo  that  is  Hcir  in  Fee-taiU  either  general  or  fpecial^. 
fum.  Q^am%Top?erc&  Secondly,  Albeit  the  Lands  be  (ii)of  veiyfmall  Revenue, 
iaand'a^rifcriptigcurayi,  peradventqic  not  paft  a  Noble  yearly  Re<nt,  a^nd  the  Goods 

rJkt %'**\*tjbri^'^*  fed  ^^^y  &^^^^'  ^^  Comparifcn  of  fo  froaU  Rent,  (be  it  » 
iwcts  iniiawitwtis  nu-»  Thoufand  Pounds  or  more  ;)  even  in  this  Cafe  the  Heir  b 
"bibus,  oirnibiu  .quotum  barred  from  the  Hppe  of  a  filial  PortiOTi  ^.  And  though 
intexeftciariusfpknd-^hisma^  Vmt.  Heir,  if  We  confidcr  that  fame 

r  2'\2  1  jf'Js -prvnogeTtitura :  Yet  if  \<'e  ftiall  conlider  on  the  other 
^Hoc  Iprnm  omnfc^  uno  Si^.c,  that  if  the  Lapds  be  worth  a  Thoufend  Pounds  by 
ore  fatentur.  the  Year,  and  the  Goods  little  or  nothing  ATorth,  (the  Debts 

* -Haftc  ffi^teAtiann -^^-^  •  j  j  ^„^  f  Ht^je  ^r  nothing  left  to'the  reft  of  the 
finviU  ufnis  Baroni:m  children,  (which  Cafe  is  more  frequent  than  the  former,; 
Scaccrwil  RegiUpTotri- the   CuPtom  (we  fee)  is  not  void- of  Equity^    when  both 

^:S^:<i^:^9^^''j^'!^'^^^^^'^s^^  ^^'"^y^  T'^'^^y  "^''^t 

afi-aTiim,AnrtoDon,ini  IS  excluded  from  a  filial  Portion  which  doth  cntet  upoiitne 
(nifimet  riie  meirnia  Lands  ^mediately  after  hi;$  Father's  l3eath,  but  he  (iz) 
Sivu'nt.rt,V^^^^  ^Ifo  Which  is  Heir  in  Rcverfion  is  IIciv,  and  being  Heir, 
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can  have  no  filial  Portion  ^ .     For  in  the  Writ  de  raiiojidliU  pT«rente,  apdientc,  & 
fane  bonorumy  it  is  contained,  that  he  which  demandcth  a  fnli^'TJn^^?,^^^^^^^^ 
nlial  f  ortion,  nee  fjt  haresy  nee  in  vtta  fatns  Jiti  fromotus^  tam   expcrti   (maxima 
as  by  the  laicl  Writ  more  at  large  appcareth  «.  Now  he  that  vero  in  confuctudinibus 
is  Heir  in  Rcverfion  cannot  fay  io,  and  therefore  can  recover  fVmoncm.^  BorcaUbujO 
no  filial  Portion,  according  to  th^  Cuftom  of  th^  Country  :  « Hue  facit  quod  tradL- 
Otherwife  if  he  Ihould  recover  a  Portion,  and  the  Land  |^^  ^"  ReUtionibus  D. 
afterwards,  the  final  Intent   of  the  Cuftom  fliould  .fuffer  g^5{j,^/iJat!*^rc!'f^) 
Prejudice,  which  would  that  the  Lands  and  Goods  fhould  122*  Bt.  de  Rationab, 
not  go  both  one  Way,  but  the  one  to  the  Heir,    and  the  P"^*^  ^^»°^' 
other  to   the  ipft   ot    the    Children.     And  yet  the    Cafe 
may  fall  out  \tTy  hard  with   the  Heir  in  Rcverlion.     'For 
what  if  he  fhould  die  in  the  mean  Time,  before  he  could  ; 

lawfully  enter  to  thofe  Lands,  which  be  his  only  Reverfion, 
and  fo  reap  no  Benefit  either  of  his  Father's  Lands  or 
Goods?  Howfoever  it  fhall  fall  out,  he  muft  be  content 
with  his  Lot :  And  though  not  he,  yet  his  fhall  enjoy  the 
Land  at  the  Time  appointed  h.  Fourthly,  Albeit  (13)  the  »» vid«  Dyer  uM  fub. 
Heir  hold  Lauds  by  Deed  or  Feoffment  in  Mortgage,  or 
with  Claufc  of  Redemption,  that  is  to  fay,  upon  Condi-  ' 

tion  that  if  the  Feoffor  pay  unto  him  a  Sum  of  Money  at  a 
certain  Day,  that  then  the  Feoffor  may  re-enter,  and  the 
Deed  or  Grant  to  be  void,  £#r.  yet  neverthelefs  in  the  mean 
Time,  nntil  the  Condition  be  performed,  and  the  Land  re- 
deemed, if  he  fliould   demand   any  filial  Portion,    he  is 
barred,  becaofe  as  yet  he  is  Heir  to  the  Deccafed  >.     But  if  ^  !>♦  h^c  q.  cohAjIpi  IX 
the  Lands,  fhould  be  redeemed,  and  the  Money  fatisfied,J^4^„'[^^^^^^^ 
then  it  is  thought  that  he  may  recover  a  filial  Portion ;  be-  vixXt)  difcTtifliaium,  6c 
caofe  then  he  is  not  Heir  t6  the  Deceafed,  nor  the  Advance-  *  t^onfiriis  Regis  Ma* 
ment  certain  made  by  the  Father  in  his  Life-time  k.  ^Like- Jb^J^/^S j^^'^^^^^^^^^ 
wife  if  a  Man  purchafe  Lands  in  Fee,  and  by  Will  devife  unum,  ncc  iiioKonoro 
the  fame  to  his  eldeft  Son,  and  to  the  Heirs  of  his  Body  ;  indignum;  ci^us  tan, 
and  for  Default  offuch  Iftue  to  his  younger  Son,  and  to  the  quidim  §cUbc™uon«n! 
Heirs  of  his  Body,  (^c.  in  this  Cafe  the  eldeft  Son  is  not  opinio  talis  crat  quaii* 
barred  fram  the  Recovery  of  a  filial  Portion,  as  Heir  to  the  J.;^^^^  ^"''Sld  cTfenl 
Deccafed  I  becaufe  he  is  not  as  Heir  to  his  Father  accord-  tUm)  »quitate^pl«ia* 
ing  to  the  Coni-fe  of  the  Common  Law,  but  according  to  ^  rationi  confona. 
YvA  Father's  Will  I.     But  whether  this  Devife  Oiall  bar  him  ^  ^^"""^P-  Th-H^fcotl,. 

A  ,  T  •  J    J         L       •  Perkins  lol.    ico,  o. 

as  an  Advancement,  or  as  a  Legacy  intended  to  be  given  or  569. 
I>equeathed  in  Lieu  and  Satisfaction  of  his  filial  Portion,  "*   ita  nonnunquam  a 
maybeaQueftion;  whereof  partly  heretofoie,  and  partly  XnJ?"^rI'?,"r^"T„?T 
hereafter-     Note  alfo,,  that  11  the  Child  fhould   (14)  have  ^onfultisacccpi, 
any  Copyhold  Land  after  his  Father's  Death,  in  this  Cafe  . 
be  isnot  reptited  his  Father's  Heir  to  the  Efleft  aforcfaid, 
and  fo  not  hatred  firom  the  Recovery  of  a  filial  Portion, 
doc  by  the  general  Cuftom  of  the  faid  Province  ^. 

Concerning  the  fecond  Limitation,  which  is.  That  the 
ChSd  adi>anced  or  f  referred  hy  his  Father  in  his  Life-iime  can- 
net  challenge  a  filial  Portion  of  his  Goods:  For  the  better 
Underflanding  of  this  Limitation,  it  may  be  demanded, 
(15)  what  Manner  of  Preferment  or  Advancement  that  is  [  233  1 
Vhich  doth  debar  the  Child  from  c(  filial  Portion.    The 

Mv[i%  Qiieftion 
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C^cftion  is  much  mpro'.  eafily  propounded  than  anfwered; 
for  that  I  do  pot  find  it  defined  or  dcfcribcd  by  any  Writer, 
cither  Civil  or  Temporal ;  And  ^onfidering  the  Varieties  of 
Opinions  and  Diveiiities  of  Judgments  in  this  Matter,  it  it 
impoflible  to  make  an  abfolute  J)efinition  thereof,  and  very 
difficult  to  make  a  true  Defcription.  Howbeit  I  have  ad- 
ventured to  draw  an  obfcure  Form  and  Shape  there* 
This  then  may  be  termed  an  Advancement  or  Preferment, 
whereby  the  Child  is  excluded  from  a  filial  Portion,  when 
I  as  (i6)  the  Father  in  his  JLrife-time  hath  beftowed  upon  his 

Child  a'competent  Portion  whereon  to  live.  For  (17^  where 
a  Preferment  is  f^id  to  be  that  [which  the  Father  bejloweth^ 
it.  is  to  be  noted^    thai  if  (18)  another  than  the  Father 
beftow  any  Preferment  or  Advancement,  though  never  fo 
much,  this  Preferment  by  another  is  no  Bar  to  the  Child, 
from  the  Recovery  of  his  filial  Portion  of  his  Father^i 
"  ♦  Claudius  BattandleT.  Goods  "^ ;    much  lefs  whcrc  the  Child  hath  advanced  his 
Trati.  de  icgitima.  c.  Ef^a^^*   by  his  own  Induftry,     Secondly,  where  it  is  faid 
^i«ionVm/&ATtW  his  Child,]  it  is  to  be  obferved,  that  if  the  Father 

Noviflira.  C.  dc  iiw)/!.^  beftow  any  Thing  upon  (19)  another  for  bis  Child's  Sake, 
T**^**"r  or  for  the  Good  of  his  Child;  ncverthelefs  this  is  no  fuch 

i^retcrment  as  vi'ill  hinder  the  Child  of  his  filial  Portion.  Aod 
^hercfure  if  the  Father  beftqw  any  Thing  upon  a  Man  of 
Trade,  to  take  his  Sou  for  an  Apprentice,  and  to  teach  him 
«■  \tj;.  L.  OmninT^do.  jjis  Mvftcry,  this  is  no  Advancement  to  the  Effefl  aforefaid  f. 
*  ?fl"^¥*-"'«^  Klr^r*  ^^  *^  ^^^  beftow  any  Thing  upon  a  Schoolmafter  or  Tutor, 
dt  ^'mwtr'Xvt.    Iili'd  in  the  Univerfities  of  Oscjord  or  Cambridtre^  for  the  Increafe 
enim  non  eft  iranfmif-  of  his  Knowledge  in  Learning,  or  for  any  Degree  there  to 
nbiie.  &  idco  ii^n  0)0-  jjg  obtained  :  this  is  no  Advancement  to  exclude  the  Child 
ciiud.  ubi  fupra,  n.  19,  01  a  filial  Portion  K.     Np  more  is  it,  it  the  Father  buy  the 
ISO,  21,  22.  Advowfon  (a,o)  of  an  Ecclefiaftical  Benefice  or  Dignity,  and 

Mt^rib!'  t  umm!  c:  afterwards  prefent  his  Son  thereto :  Or  if  the  Son  be  ('u) 
de  Coiut.  iciaiid.  Bat-  much  indebject|  and  the  Father  diCcharge  the  Debt,  yet  I 
land.  d.  c.  iz.  n,  ly,  {jq^  tj^jj  jj^t  to  be  a  Preferment  ^.  But  if  the  Father  bc- 
^  Claud.  BattandicT  d.  ^^^  ('^2)  a  Competent  Portion  with  his  Daughter  in  Mar- 
c.  12.  n.  28.  L.  Liber,  riagc,  lipop  him  that  fliall  marry  her,  this,  without  Qjicf- 
C.  de  poftiim.  xcwztC  tion,  is  fuch  ao  Adyancepieot  as  will  bar  her  from  the  De- 
iL-quoniara.  Nrvci.  c  n^and  pf  a  fi^al  PortiQu  «.  \\  ha(  if  the  Father  buy  anQt- 
de  inoffic.icftim  Claud,  ficc,  (23)  ai^d  b^ftow  it  upon  hi^  Son  ?  Whether  is^this  a 
[^A'7'''^\'\ill\J':  ^  Prefermein  to  bar  him  of  his  Portion  ?  It  (oemeth  to  be  no 
dc  Mune.ib^jj.  Cidud.  i^ar  thcieunto  *.  Thirdly,  where  it  is  faid  [tn  the  Ltjf- 
ubi  fapid.  time  of  th  Father^  we  are  to  underAand,  that  though  the 

Father  by  (24)  his  Uft  Will  and  Teftament  do  bequeath 

any  Legacy  to  his  Child  in  Lieu  and. Satisfaction  of  his  filial 

Portion;  yet  becaufe  this  was  no  Advancement  to  the  Child 

whilj^  th*e  Father  liycd,  he  is  notfo  barred  from  the  Reco- 

\ery  of  a  filial  Portion  hereby,  but  that  he  may  refufe  or 

wave  the  L^acy. bequeathed  \xi^  hia  Father's  Will,  and  re- 

^  cover  a  filial  Portion,  due  accorcjii^g  to  the  CuAon  of  the 

I  Supxi  hoc  ipfo  5-  in  Country  ^.     ilowbeit  if  the  Father  in  his  Life-time  beftow 

P""  (25)  a  Leafe  upon  bis  Child,  or  grant  unto  him  an  Annuity 

fpr  Life  out  of  his  Lands,  yet  in  fucfa  Manner  as  t^t  Child 
^  {hall 


Part  ITTv        What 


fliall  not  reap  any  Benefit^'tRiJreby,  fo  long  as  the  Fatter 

livetb,  but  after  his  Death  ;'^his  is  holdcn  for  a  Preferment 

for  an  Advancement  °i,  becaafe  it  was  affured  unto  him  in  "Ita  ^omimmlttr  tn^ 

his  Father's  Life-time-    Nor  is  this  Cafe  contrary  to  the^J*'J^^^*^oftTat^u^^ 

former,  for  the  Child  had  no  Affurance  of  his  Legacy  until  quISufcum'' fa^.  ^ 

■  his  Father  was  dead,  becaufe  he  might  have 'revoked  the  ^c  re  ren»aapm  luibm* 
fame  at  any  Time  whilft  he  lived;    wliich  he  could  not 
do  in  the  other  Cafe.     Fourthly,  where  it  is  faid  [a  compete 
tnt  Pcrtioftf]  this  Word  (z6)  Comfetent  fignifieth  equal,  or 
not  far  inferior  to  that  G(uantity,  which  otherwife,  accord-      f     ^a     "J 
ing  to  the  CuAom  of  that  Province,  fliould  fall  to  be  due  to 
the  Child,  after'  the  Rate  and  Proportion  of  the  Father's   ^ 
EAatc,  at  that  Time  when  he  doth  beftow  any  fuch  Thing 
upon  bis  Child;  for  the  fame  being  equal,  ornot  much 
under  the  Rate  which  fliould  belong  to  the  Child  by  the 
CufVom  aforefaid,  if  his  Father  had  then  died,  fhall  Aand 

,  for  a  fuflScient  Preferment  and  Advancement,  to  exclude 


_  .  inteifruin  _. 

ihould  ftand  inftead  of  the  other  P.    Infomuch  that  i(  the  r  iEqinuuB  fervanda. 
Father  after  this  Preferment  (hould  live  many  Years,  and  *  Ojconium  petU  «qiia« 

(27)  increafe  his  Subftance ;  yet  I  think  that  the  Father's  •**• 
former  Gift  would  bar  the  Child  from  Recovery  of  any  far-f 
ther  filial  Portion ;  and  the  Reafon  is,  becaufe  as  th^  Father 
did  grow  richer,  (in  which  Cafe  the  Son's  Preferment 
fhould  be  lefs,)  fo  it  might  fall  out  that  the  Father  might 
have  grown  poorer,  and  then  the  Son's  Prefernient  ihould 
have  been  more  than  otherwifc^  it  would  by  the  Cuftopi  of 
the  Country*  So  that  the  Father's  Gift  being  at  the  firft 
competent^  in  regard  of  his  Eflate  at  that  Prefent,  the  fame 

is  not  made  effe6lual  or  ineffe6lual  by  the  Increafe  or  De- 
creafe  of  his  future  Eft  ate.     But  if  the  Father's  Gift  were 

(28)  not  competent,  or  far  under  the  Rate  of  that  which 
otherwife  fhould  belong  to  the  Child  by  the  Cuftom ;  as  for 
the  Purpofe,  if  the  Father  fliould  give  his  Child  five 
Pounds,  to  put  in  his  Purfe,  or  beftow  at  his  Pleafure, 
whereas  otherwife  bis  filial  Portion  would  extend  to  divers 
Hundreds ;  I  do  not  hold  this  Gift  of  the  Father's  to  be 
fuch  an  Advancement  as  will  eicclude  the  Child  from  his 

filial  Portion  S,  neither  in  the  Conftrudion  of  Law,  nor  in  ^  QaoS  cnim  cxtaera 
the  Intention  of  the  Father;  and  that  is  rather  to  be  term-  pf^^^^^^^^^^/f^ 
cd  a  mere  Benevolence,  than  a  Preferment  or  Advancement  c^prtariinl^timam, 
exclufive  of  a  filial  Portion ;  alid  if  the  Son  have  deferved  quU  animo  aooaBdi  id 
a  good  Turn  at  his  Father's  Hands,  this  is  no  Advancement,  J^  c.'dt^oBAirr^ 
but  a  Recompeiice  of  that  which  was  formerly  deferved  '.  wUtfo.  Clar.'d.  Tiaft^ 
By  the  Word  (29)  [PaW/on]  I  qnderftand  not  only  a  Sumc.ii.  h.  ^. 
of  Money,  or  J>art  pf  the  Father's  Goods  and  Chattels,  but  [^r^i^Zi^^!^ 
alfo  Lands  and  Annuities,  beftowed  by  the  Father  upon  the  £iiaiem  portio^eio. 
Son.     Finally,    by   thefc  Words   [w?icreon  to  live,']    is  to 
be  colleftcd,  that  if  the  Father  beftow  any  Thing  upon  bia 
Child  to  (30)  any  other  End^  as  Money  in  his  Purfe  to    « 

*  i[jpcnd 


• 


/ 


What  iMngi  may  be  devtfed  by  Will.         Part  III. 

held  that  the  pcrfbnal  Eftate,  which  he  died  poffcffcd  of, 
fhould  be  .fettled  accJording  to  the  A£l  for  fettling  Inteflate's 
Eftates.    i  Vern.  20b. 

If  a  Man  within  the  Province  of  Tork  rfie»  inteftate, 
leaving  a  Wife  and  no  Child,  the  Wife  fhall  have  one 
Moiety  of  the  perfonal  Eftate  by  the  Cuftom,  and  the  other 
Moiety  being  without  the  Cuftom  fhall  be  diftributed  ac- 
cording to  the  Statute  of  Diftribution*     I  Vcm*  465.  134. 

305.  432- 

So  if  a  Freen^ah  of  London  dies  in  Torhy  his  Heir  fliall 
come  in  for  a  Share  of  his  perfonal  Eftate,  tho'  by  the 
Cuftom  of  YinrkYit  is  debarred  thereof,  for  the  Cuftom^  of 
London  which  follows  thePerfon  ihall  be  preferred  to  that  of 
Tork^  which  is  only  local.     2  Vem*  82. 

If  a  Freeman  of  London  dies  in  the  Province  of  Tork^ 
feifed  and  poffeffed  of  a  real  and  perfonal  Eftate,  the  Cuf- 
tom of  the  City  of  London^  for  the  Diftribution  of  his  per- 
fonal Eftate,  fhall  prevail  and  controul  the  Cuftom  of  the 
Province  oiTork*  '  %  Fern*  48. 
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THE    FOURTH    PART. 


«1^^-^F 


V* 


Se£l;  I.     Of  the  Forms  of  TeRaments. 

1.  So  many  fsveral  Forms  of  TeflamentSy  as  there  he  Kinds. 

2.  Of  Tejiamentary  FormSy  fome  be  General^  fome  Parti- 
cmar. 

3.  The  General  Form  of  Teflamcnts  is  twofoldy  ejpnlialj  and 
accidental* 

» 

HERE  follpweth   the  Fourth  prindpal  Part  of  this 
Teflamentary  Treatife ;  wherein  I  undertook  to  fliew  ^  ^ 

hoU-,  or  in  what  Manner  Teftiimcnts  or  Laft  Wills,  may  or 
ought  to  be  majdc.  Tor  Performance  whereof,  I  thought  it; 
convenient,  firft  to  deliver  certain  Advertifemcnts,  and  then 
to  proceed. 

The  (i)  firft  Advertifement  is  this.  That  as  there  be  di- 
vers  Kinds  of  Teftaments  or  Laft  Wills,  (whereof, hercr 
toforc  >)  fo  there  be  divers  Forms  of  Teftaments  or  Laft ,  gy  ^^  ,    art  ^ "  f» 
Wills;    for  every  Kind  hath  his  feveral  Form,  and  every  «,  &(?.  *    •       ♦ 

Kind  differcth  from  another  by  his  Form  b.)  ^  L-  Jui«nuG  §  li  q:  U 

The  (2)  next^  Advertifement  is  this,  That  albeit  every  *^  ^*^'^"**' ^• 
particular  Kind  of  Teftament  have  his  proper  Form  pe(:u- 
liar  to  itfelf  c;    neverthele&  they  have  alfo  General  Forms 
common  to  them  all  ^.  ,.       •  Supra  1  part,  f  7  '\ 

&c.  &  infra  e  iHv 
J  %%,  cum  rcliq.  ufquc  ad  fincm.  *  Ut  infrarcodt  §  ^  i  i?-^-- 

Wherefore,  before  I  fpeak  of  thofe  particular  Forms, 
Order  requireth  that  I  fpeak  of  the  Qcperal. 

Vol.  I,  N  n  Of 


Of  the  Forms  of  Tejiaments^         Patt  IV. 

Of  (3)  which  General  Fonns,  fome  do  rcfpeft  the  SmJ- 

ftance  or  inward  Ejfencg  of  thi  Tejlamenty  whereby  that  is 

•  Bar.  &  Jaf.  in  L.  made  to  be,  which  was  not  «  ;  and  fome  do  refpea  the  out- 

jitmo  ir.  dc  leg.  i.       ^^^^  Affearaiice  or  Proof  of  the  Teflamef^t,  whereby  that  19 

r      2^g     n      made  to  appar,  which  otherwife,  though  it  were,  (hould 

«  diden.   de   a6\ion.  i^ot  feem  to  be  ^*     For  not  appearing,  it  is  (in  Conftrudion 

tlaflT.  5.   In   pTin.  ubi  *»  ^ 

tenet  contia  Bar.  U  alioe,  folennitatem  teilamentaTiam  non  eife  de  forma  fubilantlali  feu  eiTcntUlif  (cJ 
forma  probatOTia.  Cujub  opinio  baud  dubie  vera  eit,  ubi  folennitas  non  elide  necfefiltate  ejufdemj  ut 
liic  in  AngUa.  Covar.  in  c.  cum  elTes,  do  teila.  extr.  n«  8.  Minfing,  in  $  fed  cum  paulathn.  Inilit.  de 
teila«  ordin.  n.  4. 

*of  Law)  as  if  it  were  not*    tdem  efljun^  non  ejfe,  &  non 

«  Ye\  non  cfTe  &  nrmapfarere  S. 

ftppareTe,    parii    funt*  '  / 

Ytl  idemjudicatur  de  eo  quod  ilon  eft,  &  quod  non  apparet.    RebuiT.  in  L.  Ufbant.  ff.  de  terb  fignif 

§  IL    Of  the   general    fubftantial    Form  of  every 

Teftament. 

1.  T/ie  effeniial  Form  common  to  every  TeJiamMnt^  is  the 

N'amlng  of  an  Executor. 
7,'  What  it  is  to  affoint  an  Executor, 
'  3.  The  Naming  of  an  Executor  is  f aid  to  he  the  Head  of  the 

Tefament.  f 

4*  The  Naming  of  an  Executor  is  aifofaid  to  be  the  Foundation 

of  the  T^ament. 

5.  No  Will  froperly  termed  a  Teftament,  wherein  no  Exe* 
cutor  is  name,dy  albeit  other  Legacies  be  left  therein* 

6.  The  Effe^i  of  dying  without^  or  with  an  Executor. 

7«  An  Occajton  of  further  Confideration  concerning  the  Making 
of  an  Executor » 

THC  general,  (t)  fubftantial,  or  eflential  Form,  com- 
mon to  every  Teftament,  is  the  Naming  or  Appoint- 
^Lii.dcbiTed-lnftit.  jng  of  an  Executor  *^,  the  \vhich  alone  doth  make  aTef- 
hiredw  Iilmd^e^eiu!  lament  -  and  without  which,  no  Will  neither  is,  or  can  be 
ff.  nee  obftat  quod  jus  rightly  termed  a  Teftament  '*.  To  (2)  name,  or  to  appoint 
civile  mentionem  facial  4,4  Exccutor,  is  to  place  onc  m  thc  Stead  of  the  Tcftator, 

cutS^mTec^utorei;  w^^  ^^V  enter  to  the  Teftator's  Goods  and  Chattels,  and 
qualespaffimconftitutoa  who  hath  Aflion  againft  the  Teftator's  Debtors,  and  who 
yidcmus  in  AngUa,  ex  p^^y  difpofe  of  the  fame  Goods  and  Cliattcls,  towards  thc 
^L  clnTlK  qu"o;  Payment  of  the  Teftator's  Dpbts,  and  Performance  of  his 

(nomen  tan  turn  fi  exci- 

pii-)  civile  jusappeUat  bxredes,  compertum  eft,  ita,  ut  executor  bujufmo^i  merito  tice-bTret  did 
debeut.  Quiniino  &  legiftx,  &  canoniflx  omner,  ilium  pro  baerede  agnofcufit  executorem,  qui  nu)Io 
alio  indituto  bzrede  deputatus  ed  ad  diilribuendum  bona  defun£li  in  pios  ufus.  Bar.  in  L.  nulli.  Cie 
I  pifcopis  6c  Cler.  Bald,  ih  Autbon.  Licet.  C.  de  Natii^  lib.  in  piinc.  Zaf.  in  L.  precibus  de  vulg.  Tub 
Ripa.  ill  I.,  filiofa.  de  leg.  I.  n.  II.  ff.  Pan^y.  &  Covar.  inc.  cum  tibi'de  tefta*  extr.  Lindw.  inc. 
Aatutum  de  tefta.  lib.  t.  ptovinc.  conft.  Cant.  verb,  prius  Mantle,  de  ccnje6l.  ult.  vol.  lib.  4.  tit*  t.B> 
^.  »  L.  quod  per  manus  de  jure  eod.  Bar  &  Jaf.  in  d.  L.  nemo  de  leg.  i.  ff.  Id  ipfum  jaf.  in 

Rub.  de  leg.  i.  qua  etiam  in  re  conipirant  jura  hujus  regni,  ut  per  Brook  bis  verbis:  Alias  citatis  & 
n>*nc  denuo  citanJls.  Nota  per  lez  doctors  del  civil  ley,  &  ferjeants  del  common  ley,  ii  borne  fait  fon 
fefUtnent,  &  nofme  nuls  e<ecutors,  ceo  cell  teftament,  &c.  Et  alibi  per  Plowd.  fub  bac  veibornm 
forma.  Sans  teftament  fa^e  ne  Terra  t^ccutoi«^iook  tit*  e.xocut*  S(«.  ?\Q\yA>  in  caC  inter  Cne«bn>ok  U 
Ifo.x,  fol-  af  $•  b.  . 

Willi 
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Part  IV.  ^  Of  the  Form  of  Tejlaments. 

Will  k ;  which  if  he  negle6^  to  do,  he  may  be  convcnted  by  ^  Sidiard.  in  RuK  dtt 
thefaid  Creditors,  and  Legataries,  fo  long  as  he  hath  Affcts  1}^£J;^^"^^^^^^^^ 

in  bis  Hand  ^  .  »  TenJ  of  Law,  vcTb. 

execut.  ^  lat:  us  infra  pan*  6.  §.  3v 

This  (3)  Naming  or  Appointing  an  Executor,  is  faid  to 
be  the  Head  of  the  Teftamcnt  ""f     And  as  the  Body  is  dead,  ^  \V^^^  ^^^}^'  f  *i^^' 
which  lacketh  a  Head,  fo  the  Teftament  is,  as  it  were^  gj^j  com.Taercd? 
dead,  wherein^,  no  Executor  is  appointed  «.     It  is  ^Ifo  faid  •  D.  $.  ante  Iniut.  de 

^  -  lega. 


App<  . 

nei^cr  can  it  be  properly  named  ^^^Jiamcnt:    And  (5)  ^^tl  ^'u^tS; 
although  never  io  many  Legacies,  ,or  Deviles  be  given,  all  &  Executor,  funt  Rela^r 
thofc  Legacies  and  Devifes  notwithftanding,  fuch  Difpofi-  tiv»« 
tion  may  be  called  a  Codicil,  or  a  Will,  or  otherwife  term-       [     j^Q     1 
ed]  but  certainly  a  Teftament  it  is  not,  neither  can  be  pro- 
perly  fo  named  I ;  and  therefore  (6)  he  that  made  any  fuch  J  J^f,'?^,  S*\dS5 
Difpofition,  Ihall  be  deemed  to  have  died  without  a  Tefta-  &  abeffc  poflpnt,  fme 
ment  r,  and  fo  the  Adminiftration  of  his  Goods  to  be  com-  fu^cdii  (id  eft,  tcfta, 
mitted  to  the  Widow,  or  next  of  Kin,  as  of  one  dying  In-  Rub!deTc|"i?ff.Vafq" 
teftate » :   Whereas  on  the  contrary,  if  an  Executor  be  ap-  dc  fucixiT.  crct.  ^.  i^ 
pointed,  fupppfe  no  other  Legacy  be  left,  or  Devife  made, .'  ^*  ^*  ?."?,^  ^  ?^."« 

•       r     L  "Ti-r      r.'        u    .1.  •  j  u     1        r  ii  1  J"^«  codicil,  ff.  Inftit. 

yet  fuch  Difponuon  both  is,  and  ipay  be  lawfully  and  pro- ha-r^d.  qua  ad  imeftat; 
perly'faid  tp  be  a  Teftament  %  whether  the  fame  be  folemn  ^  ^^t,u,Z.^x\*^l.c^s* 
or unfolemn ^written  or  nuncupative^  frivileged  or  unfrivileged^^ ;  h^rcd  fnftit*  ff^^  *** 
and  the  Perfon  fo  difpofmg.is  called  a.  Tejlntor  ^.  And  in  «»  Supra,  part'  i.  §.  lo. 
this  Cafe  the  Ordinary  cannot  commit  the  Admijiiftration  of  *  Stat,  v^  eftm.  %.  c.  2$« 
the  dead  Man'i  Goods,  as  of  one  that  died  Inteftate,  the  *^- J^.  ^ V.' ^*&  «! 
Executor  being  able  and  willing  to  undertake  the  Execu-  25.  c.  s.  ftat.  4.  Brook 
tion  of  the  Teftament  >'.  ^  J'it^h.  Abridg.  tit, 

cj^ccut.  &  tit.  teitam* 
qoibiu  in  lociacam  fexcentis  limilibus  plaTe'conftat,  teflatorem  &  exiecutorera  teilamentarium  relatiYor\un 
luturam  fapere.  '  Infra,  part  7.  j.  19. 

Seeing  (7)  therefore  the  Force  and  Efficacy  of  making  an 
Executor  is  fuch,  as  without  which  no  Will  or  Difpofition 
is,  or  deferveth  to  be  germed  2^  Tejlamenty  and  without 
which,  the  Party  deceafed  ihall  be  deemed  to  have  died  In- 
teftate, notwithftanding  the  Multitude  of  other  Legacies  or 
Devifes;  a.nd  fo  Adminiftration  of  the  Goods  to  be  com- 
initted,  as  is  aforefaid  :  I  (hall  therefore  ftep  a  little  further 
into  the  Confideration  of  this  Matter  of  making  an  Exe- 
cutor, as  the  moft  excellent  Part  and  Foundation  of 
every  Teftament ;  and  to  fliew  after  how  many  Sorts  an 
Executor  may  be  made  z,  and  what  are  the  different  E(fe6ls  ■  Infri,  J.  prox, 
of  every  Sort  or  Manner  of  appointing  an  Executor  a,  •  rnfra,  cad.  pan.  §.  4; 

\  III.  After  hqw  many  Sorts  an  Executor  may  be  made, 

1.  An  Executof  may  be  appointed  Jim  fly  or  conditionally,  from 
or  until  a  Time,  dire6ily  or  indireiHly,  univerfally  or  parti- 
cularly, in  the  Jirjl  Degree,  fecond,^  third,  &c.  Arid  one 
§lone  may  be  appointed  Executor  or  many, 

N  n  (i  5»,  Aftfr 
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Of  the  Porms  of  TtflameHU  Part  IV. 

St.  AfUr  how  many  Sorts  an  Executor  may  be  made,  after  fo 
many  may  a  Legacy  or  Devife  be  given* 

TH  E  Word  Executor  taken  in  the  largeft  Scnfc,  falls 
.  under  a  threefold  Acceptation-  For  there  is  firft,  Ixe- 
tutor  a  lege   conjlitutus^  and   that  is  the  Ordinary  of  the 
Diocefe,     Secondly,  Executor  a  TeJIatore  conjlitutus,  and  that 
b  the  Executor  Tejiamentarius.     And  Thiidiy,  there  is  Exe- 
, '     ^  cutor  gb  EfiJc(ffo  cofijlilutus  ;  and  that  is,  tJie  Executor  daii- 

t'Wj,  who   is  called  an  Aominijlrator  to  an  Initiate,     By  the 
Civil  Law,  this  Executor  TeftamentariuSy  or  tlares,  doth 
fucceed   in    Uhiverfum  jxis   quod    defunfius    habuit    tempore 
^l..tCotAc\ixxtd'M'k  mortis^. 

An  (r)  Executor  maybe  appointed  after  divers  Manners, 
<- *  .'rt,  ei<UBaTt.'S»4»  cfp<*cially  after  thcfe  following.  Firl^,  'E'lihcYjimplyc^  or 
.'  i,:.i,ciiA*  ^^n.^.  $»  conditioftally^.  Secondly,  'E\x.\\q\' Jrcm  a  certain  Timey  or  to 
^  ;**!.. icad.  paiti§.  I;.**  certain  Time^.     And  in  the  mean  T^ijie  Adminiftmtioh 

may  be  committed  to  the  next  of  Kin,  or  to  tlic  Widow; 

and   the  Afts  done  by  fuch   an  Adminiflraior. cannot  be 

avoided  by  the  lawful   E:.ccu'tor.     Thirdly,  Either  urtiver- 

» t-iVa.ei^.patt. §.i8*yfi//v  ^r /;d ?/;>«/«  />•/.     Fourthly,  Either  in  the  Jirjf  Degre^y 

1        '^43.     J        or  in  the  fico7id  Degrer^  or  in  the  third  Degree,  or  in  thefovrihy 

I  )  r.-»edd.pr.Tt  §.19.  ^c»  S.     And   lad  of  all,  .Eithci  one  may  be  appointed  fole 

^  j;i>'ijLcad*pait.  f.  26.  Executor,  or  divers  may  be  ajpointcd  Executors  together^, 

of  which  I  n^ean  to  treat  fovcrally.  But  by  the  Way  I 
\vould  have  the  Reader  to  orferve,  that  (z)  as  an  Executor 
may  be  made  diveilly;  fo  a  Legacy  may  be  ^ivcn,  or  a  De- 
Vifc  made  accordingly,  that  is  to  iay,  fanply  or  condition- 
ally, frcm  a  T  imc  or  for  a  time,  iini\eifa^Iy  01  particularly, 
in  the  firfl>  fec.ncl,  or  third  Degicc,  (s't.  and  to  one  or 
many* 

3.  When   tlie  King  is  made  Executor,  he  doth  appoint 

Certain   Pcifons   to    olTiciatc   tho   Execution    of  the  V.'ill; 

againft  whom  fucli  a^havc  CaulV  of  Action  may  bring  their 

*  ititi Pail.  i^H*  6.  r*  Suits,  and  a;. point  others   to  take  their  Accounts*.    So 

^/.  Cafha^iney  Q^ieen   Dowager  of  Er^laudy  Mother  of  Henry 

t'  e   Sixth,  who  died   2  jfam    11136.  made  her  Will,  ami 

thereof  apjM)lnted   Henry   the  Sixth    her    fole    Executor. 

^  Krfper  if  the  PTi^d'  Whereupon  the  Kingappointcd  ^  Robert.RciIr/loKy2in4 oihcrs^ 

?t'- .  ^  to  execute  ilie  faid  \\  ill,  by  the  Ovcifight  of  the  Cardinal, 

the  Duke  of  Clocfjer^  and   the  Bifl^op  of  Lincoln,  or  *ny 
'  ^  -i.  part.  4.  ut  Prae-  ^wo  of  them,*uatc)  whom  they  were  to  account  U 
'*^^  ^*  4.  And  as  the  Alfgnation  of  an  Executor'may  be  various 

fo  the  Power  of  an  Executor  maybe  limited,  qualified, 
and  divided.  Firft,  Rcallyj  as  if  he  makes  A.  his  Executor 
for  his  Plate  and  Houfliold-StulT,  B,  his  Executor  for  his 
Sheep  and  Cattle,  C.  his  Executor  for  his  Leafes',  Statutes, 
J),  for  his  Dclts  due  unto  him.  Secondly,  Locally,  as  if 
he  makes  A>  for  his  Goods  in  London^  B,  for  his  Goods  in 
Midd/e/exy  or  in  any  other  County.  Thirdly,  Temporally, 
fa  he  may  make  his  Wife  Executrix  during  her  Life,  or 

during 


Part  IV.  Conditions  in  WUk* 
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during  the  Minority  of  his  Son,  or  fo  long  Time  ts  flie 

IhaU  continue  Widow  «"•  «  19  H. «.  g.  Dyet.  %% 

H.  8.    Brook,  pi.   I55» 
Plow.  Com.  Gieisb.  &  Fob 

T.  S,  made  his  Wife  Excctitrix,  if  fhefuffered  E.G.  tpPaf-    fi    EU*.  JJhi 
enjoy  fuch  a  Parcel  of  Lands  for  three  Years,  otherwife  ^''^'^'«  ^^•^ 
R.  /^..fhould  be  his  Executor:  Adjudged,  that  ftie  is  Exie- 
.cutrix  immediately  upon  the  Death  of  th^  Teftator,  and 
Ihall  not  flay  till  fhe  hath  fufFered  the  other  to  enjoy  the 
JLands  for  three  Years. 

Conditions  in  Wills.    See  StGt.  5,  6,  ?• 

A  Condition  is  a  Quality  which  ^s  long  as  it  dependeth 
unperformed,  doth  hinder  the  Effe<5  of  the  Deviferi 
Xo  that  the  Thing  which  is  devifcd  conditionally  cannot  be 
lawfully  demanded,'  becaule  'tis  not  done  till  the  Condition 
is  performed.     .  '  . 

Or  in  other  Words,  a  Condition  is  a  Rjfftridlion  annexed 
\o  Mens  Afls,  qualifying  or  fufpendigg  them,  and  by  Cort- 
fequencc  snaking  them  incertain,  %vhether  they  Ihall  take 
Bnc&  or  not ;  ajod  it  differs  from  a.  Limitation^  for  thait  \a 
the  Bounds  or  Compafs  of  an  £(late,  or  the  Time  how 
loag  it  fhall  continue.  , 

Tiie  Law  allows  conditional  Devifes  as  well  of  Lands  as  , 

of  Goods  j  and  thatufthe  Condition  is  not  performed 
where  the  Lands  are  devifed,  then  the  Heir  may  enter ;  ajid 
where  Goods  are  devifcd,  then  the  Executor  may  take  Ad- 
vantage :  As  for.Inflance;  the  Teftatoi;  devifed  his  Lands 
to  T.  5.  and  his  Heirs,  on  Condition  thtt  he  fay  to  £.  G.  %oL 
in  thi^  Cafe  if  the  Money  is  not  paid,  the  Eftate  to  7*.  <S.  is 
<letermined,  and  the  Heir  at  Law  may  enter  for  the  For- 
feiture ;  but  if  the  Devife  had  been  to  the  Heir  him/elf  wpon  {_  241  T 
that  Condition,  it  had  been  impertinent,  becaufe  if  it  had 
been  liroken,  no  Body  could  enter  but  the  Heir,  and  be 
cannot  enter  upon  himfelf. 

And  becaufe  tbefe  Conditions  put  Ref!raints  upon  Mens  > 
Afiions,  therefore  they  ought  to  be  taken  ftricHy :  As  for  Dytt  4s* 
Ihilance ;  a  Leafe  for  Years  was  made  upon  Condition  that 
the'Leffee  fhould  not  alien  it  to  T.  S.  and  he  fold  it  to  £. 
G,  .who  fold  it  to  T*  S.  this  was  held  to  be  no  Breach  of 
the  Condition,  becaufe  it  ought  to  be  taken  ftri£lly. 

.  (i-)  'Tis  to  be  confidcred  what  Words  make  a  Condition 
in  Wills,  and  .whatnot. 

(2.)  What  {hall  be  a  Condition  precedent,  and  what  not* 

(3.)  What  fliaN  be  a  void  Conditio^* 

(4.)  Of  Cdnditions  which  defeat  an  Eftate* 

(5.)  Whatfliall  be  a  C(7»i<iir<>«j  and.  what  a  iiW/tf/iW, 

.  and  e  convetfok ' 

'      ,  (6.)  Where 
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(6)  Where  the  Heir,  or  he  in  Remainder,  may  enter  for 
a  Condition  broken,  and  where  h^  fliall  not  enter.     \ 

0>ichiert  V.  Piidtrfn^  (i.)  There  are  fevcral  Words  which  make  Cofiditions  ifi 
Cto  Eii»*  146.  *  ^J?"'  Wills,  ?is  where  the  Teftator  was  feifed  in  Fee,  and  having 
Vitsfc/^  ^  ^"*^^  Daughters  devifed  his  Lands  to  his  eldeft  Daughter, 
/rari/v.A-«!wVy,Fopli.  ^^J^^J^^nj  to  her  youngejl  Sifter  yearly  30I.  this  is  a  Condi- 
|j.  iiofiy  and  for  Nonpayment  the  youngeft  Sifter  may  enter  into 

a  Moiety,  for  otherwife  flie  hath  no  Remedy  for  her  An- 
nuity- '  , 

So  if  the  Devife  had  been  faying  to  her  younc^^  Sifter 

3c/.  or  to  the  Intent  that  fhe  pay  her  fo  much ;  thii'nad  been 

a  Condition,  for  generally  in  Wills,  the  ^ or APaying  makes 

a  Condition. 

'But  the  Word  Paying  is  in  fome  Cafes  quf^lified  where  a 

P^rrr  5^  Claufe  of  Dijlrefs  is  added  for  Non-payment. 

As  where  the  Teftator  devifed  his  Houfes  in  Lond^  to 
T.  S.  upon  Condition  that  he  fay  yearly  a  certain  Rent  ijfving 
erut  of  the  HottfeSy  &c.  to  his  Wife  for  Life ;  and  if  in  arrear 
for  fix  Weeks,  then  Jhe  might  diflrain  ;  the  Rent  was  in  ar- 
rear, and  the  Heir  of  the  Teftator  entered:  And  adjudged 
lawful,  for  that  the  Claufe  of  Diftrefs  which  was  annexed 
>  to  the  Eftate  did  not  qualify  the  Condition,  but  that  it  was 

determined  updD  the  Breach  thereof:    Now  if  in  this  Cafe 
*Laae58.  the  Condition  had  been  by  *  Implication y  and  not  cxprcfs,' 

then  this  Claufe  6f  Diftrefs  would  have  taken  away  the 
Force  of  it,  and  have  made  the  Word  Paying  to  be  no  Con- 
dition ;  and  of  this  the  following  Cafe  is  an  Inftance. 

•56.     1  RolL  Abi.  411.  ^^ ^    r  ^t     i   ir  1  jt*.*     u  u-    j       u         i_        / 

ji.  C.  Rent  of  61*  hal/'yearly,  and  if  it  is  behind,  that  then  he  may 

dijlrain;  this  is  nb  Condition^  becaufe  th^  Claufe  of  Diftrefs 
for  Non-payment  of  the  Rent  qualifies  the  Force  of  the 
Word  Payingy  which  otherwife  would  have  made  a  Con* 
dition. 

s^ert  vef.  SptHfcr,  i      gut  the  Words  following  make  no  Condition:    As  for  In- 

^^cl  ^    ^'^'         ^^^^^  >  '^^  Huft)and  devifed  his  Lands  to  his  Wife  for  thirty 

Years,  to  the  Intents  and  Purfofes  following^  (viz.)  I  wUi 
that  flit  out  of  the  Profits  fay  yearly  toT.  S.  during  the  Term 
30/.  and  appointed  her^o  pay  fome  Legacies,  and  that  (he 
iliould  be  bound  to  the  faid  T.  S.  to  peVform  the  Will;  flic 
paid  the  Legacies,  when  fhe  fhould  have  paid  the  30/.  to 
[     242     ]      T,  S*  to  pay  it  over  to  the  Legatees,  and  therefore  the  Heir 

entered  for  a  Condition  broken :  But  adjudged  that  this  was 
not  a  Condition,  but  a  Deelaration  of  the  Intention  of  the 
Teftator ;  for  to  what  Purppfe  fhould  the  Wife  be  bound 
to  perform  the  Will,  if  this  was  a  Condition  ? 

S  Uofi.  63*    •  So  where  the  Devife  was  of  an  Annuity  of  5^  to  his  Son 

towards  his  Education  and  bringing  up  in  Learnings  this  was 
held  to  be  no  Qmdition ;  for  if  he  was  not  bred  tip  in  Learn- 
ing, yet  he  fhall  have  the  Annuity*  becaufe  the  Words  to- 
wards his  Education  (hew  the  Intent  of  the  Teftator.;  for  he 

Tuuft 


t^art  iV.        Conditions  precedent  and  fulfequenf*    ' 

iDuit  neceilarily  intend  that  5/.  per  Annum  was  not  fufiicient 
to  educate  a  Youth  in  Learnings 

Conditions  are  Things  odious  iti  Law,'  and  therefore  are 
never  created  without  cxprefs  Words ;  for  which  Rcafon, 
where  Lands  are  devifed  upon  a  Trujl  and  Confidence ^  thrfe 
Words  will  not  make  a  Condition  :  As  for  InRance ;  a  De- 
vife  in  Fee  to  Hufband  and  Wife  (who  was  the  Daughter  of 
the  Tcftator)  upon  Condition,  thai  within  ten  X^ears  they  ^. 
fliould  give  as  much  Land  to  T.  5.  as  (hould  be  worth  100/.  ' 
fer  Annum ;  and  if  they  fail,  then  the  Eftate  devifed  to  them 
fhall  ceafe,  and  ftiall  go  to  his  Exccutoi-s  fcf  o«  Tn^,  that 
they  fhould  fland  feifed  thereof  to  the  fame  Ufes  :  The 
Hufband  made  a  defeflive  Conveyance  of  Lands  to  T>  S. 
within  the  Time,  but  it  was  perfe6ted  after  the  Time,  (xrV.) 
after  ten  Years :  Adjudged,  that  the  Executors  might  enter, 
and  take  the  Lands  by  Virtue  of  this  Devife,  and  that  the 
Vfords  upon  Truji  did  not  make  a  Condition  annexed  to 
their  Eftate. 

So  where  the  Teftator  devifed  his  Lands  in  Fee  upon 
Trufi  and  Confidence,  that  T^  S.  the  Devifee  fhould  out  of 
the  Profits  build'  a  Free-School,  and  pay  fo  much  Money 
yearly  to  the,  Mafter  and  Ufher ;  the  Profits  were  diverted  ' 
to  another  Ufe,  and  no  School  built :  Adjudged  this  was 
ttoi  a  Condition  of  which  the  Heir  at  Law  might  take  the 
Advantage  for  the  Breach  ther^f,  for  it  was  an  exfrefs 
Xruft  and  Confidence. 

The  Father  made  a  voluntary  Settlement  upon  hi&eldefl  tcn^jaU  v.  Lcn^dak^  1 
Son  in  Tail  Male,  Remainder  to  a  fecondSon;  Prowiy^,  Vemon  45<)- ' 
that  if  his  eldefi  Son  did  not  fay  his  fecond  Son  6ool-  at  his  Age 
of  twenty- one  Years y  that  then  the  Eflate  of  the  eldefi  Son  loth 
in  Law  and  Equity Jliould  ceafe:  The  Father  afterwards  mar- 
ried a  fecond  Wife^  and  by  Deed,  in  which  the  former  Set- 
tlement was  recited,  took  Notice  that  the  Money  was  not 
paid;  he  conveyed  the  Lands  to  the  Ufe  of  his  Children  by 
his  lail  Wife ;  the  Plaintiff  exhibited  his  Bill  to  be  relieved 
for  Non-payment  of  the  Money  on  the  precife  Day;  but' 
decreed,  that  the  Conveyance  being  voluntary  the  Father 
might  have  put  what  Conditions  in  it  he  thought  fit;  andT 
this  Condition  being  fpecial,  the  Court  difmiffed  the  Bill. 

(%)  Conditions  precedent  and fiilfequent. 

A  Condition  which  is  precedent  muft  be  performed  before 
the  Eftate  can  veft ;  as  where  the  Devife  w^s,  that  if 
T.  S.  fay  ^oh  at  Michaelmas  next  after  the  Death  of  the  Tef* 
tatar,  he  fhall  have  his  Lands ;  in  this  Cafe  the  Condition 
muft  be  performed,  (i.  e.J  T.  5.  muft  pay  the  Money  be- 
fore he  can  have  the  Lands ;  and  this  and  the  like  Condi-  [  943  j 
tions  are  called  Conditions  executed  and  precedent,  becaufe 
they  go  before,  and  fittuft  be  executed,  othcrwife  the  Eftate 
can  neTer  veil. 

•   '     '  Devife 


Conditions  fubfequent. 


Part  IV. 


»- 


H^w/^mfwIWiWi-     Devifc  of  Lands  to  Truftces  and  their  Heirs,  upon  Tnift 
/nd,  I  Salk.  aju  ^j^^^^  j^y  j^/^^^-^  ^^^^^  jr^ars  there  happened  to  he  a  Marriage  be- 

txveen  the  Lord  Guilford  and" Mrs,  W.  (who  was  Heir  at 
Law  to^the  Teftator)  then  to  her  for  Life,  Remainder  to 
her  firft  Son ;  and  if  that  Marriage  did  not  happen,  then 
the  Remainder  to  the  Lord  Faulkland  in  Tail ;  the  Marriage 
did  not  happen  with  the  Lord  Guilford:  It  was  held  in  this 
Cafe  that  Chancery  would  not  relieve,  becaufe  the  Condi- 
tion was  precedent  to  her  taking  the  Lands,  (i,  e.)  ifjlie  mar- 
ried the  Lord  Guilford  within  three  Tears  i  and  therefore  for 
t  iVtnu  83.  S.  p.       the  Non-performance  thereof  %  Equity  cannot  relieve,  as  it 

might  where  there  is  a  Forfeiture  for  Non-performance  of 
a  Condition,  becaufe  in  fuch  Cafe  Equity  may  make  an 
Eftimate,  and  give  Compen  ation  for  it. 
'  The  Father  gave  Portions  to  his  Daughters,  v f  on  Condi- 

tion  they  releafcd  to  his  Son  and  Heir  certain  Lands,  (fcn 
^  one  of  them  died  without  giving  any  Releafe,  and  therefore 

the  Heir  refufed  to  pay  the  Portions  to  the  Survivors,  who 
exhibited  their  Bill  to  be  relieved ;  but  they  were  not;  for 
where  the  Matter  lies  in  Conxpenfation,  be  the  Condition 
precedent  or  fubfequent,  there  ought  to  be  Relief,  i  Femon 
222-  Hayward  verf.  Angelh 
J^ffutig*  V.  G»«r,  Cro.  There  is  a  Cafe  which  fliews  that  a  Condition  is  not  pre- 
»ix.  ai9-  I  Leon.  «9»  cedent  in  a  Will,  which  would  be  fo  in  a  Grant,  (viz.)  It 

was^a  Devife  of  a  Term  of  Years  to  T.  S,  and  if  his  Wi^e 
fuffer  him  to  enjoy  it  three  Tears y^xhcn  fhe  fhall  have  all  his 
Goods  as  Executrix ;  but  if  fhe  difturbhim,  then  he  made 
JB.  G.  his  Executrix^  Adjudged  that  the  Wife  was  Execu- 
trix immediately,  and  within  the  three  Years;  for  this  be- 
ing in  a  Will  fhall  not  be  a  Condition  precedent^  ^as  it  would 
have  been  in  a  Grant ;  but  'tis  a  Condition  to  abridge  the 
Power  of  the  Wife,  fo  that  ftie  fhould  not  be  the  Executrix 
of  the  Hulband,  if  fhe  did  not  perform  that  Part  of  his 
"^  Will. 


A 


Of  Conditions  fubfequenf* 

Condition  fuhfequent  is  where  the  Eftate  is  executed,  but 
the  Continuance  of  it  depends  upon  the  Performance 
of.  the  Condition ;  and  becaufe  it  followeth  the  Execution 
of  the  Eftate,  'tis  therefore  called  fubfequcnt  or  executory, 
(i.  e.)  the  Eftate  is  vefted,  but  to  be  devefted  again  upon 
the  Non-performance  of  the  Condition:  As  for  Inftauce; 
the  Tcftator  devifed  a  Term  for  Y'ears  to  T.  S.  upon  Condi- 
tion  that  he  fay  loo/-  to  E.  G.  at  Michaelmas  next  after  the 
Death  of  the  Te^ator ;  otherwife  the  Devife  to  him  to  be 
void,  in  this  Cafe,  by  the  Performance  of  the  Condition  T. 
jS.  will  have  the  Term ;  otherwife  not. 
i^duforA  ytrC.  Bimmd,  So  when  the  Father  devifed  his  Lands  to' his  Son,  and 
a  Lev.  13^  his  Heirs,  if  he  fhnU  live  to  Twenty-one,  Remainder  over; 

,  this  i3  a  Condition  fubfejuentf  and  the  Fcc-limplc  vefted  im- 

xaedintely 


P^rt  IV.         Of  Conditions  to  defiat^  qualify ,  &fc, 

mediately  in  the  Son,  upon  the  Death  of  his  Father,  to  b« 
dcvefted  if  he  died  before  he  was  of  Age* 

(3.)  Inthe  following  Cafes y  Conditions  in  Wills  have  been      [     244    \ 

adjudged  void, 

AS  where  the  Teftator  devifed  100/.  to  T,  S.   if  he  did 
what  he  (the  Te(tatoi)  a-pfointed  in  a  Codicil^  and  he  *'" 

appoint'/d  nothing  to  be  done,  yet  the  Devife  is  good,  and 
the  Condition  fhall  be  taken  to  be  void. 

And  fo  it  is  where  the  .Teftator  departed  with  all  his  In-  Dyer  3$ 
tereft,  and  then  devifed  it  over  j  as  where  he  devifed  to  the 
Frior  of  St.  barthclemew^  &c»  all  his  Lands,  fo  as  he  fay 
yearly  15  Marks  to  the  Dean  and  Chafter  of  Paul'-s,  fcfc  and 
if  he  Jaily  then  his  Eftate  ftiall  ceafe,  and  the  Dean  and 
Chaper,  and  his  Succejforsy  (hall  have  the  Lands  ;  thtfe 
Words,  if  he  fail^  &C'  aVe  ^a  void  Condition,  bccaufe  by 
the  Devife  to  the  Frior y^^c>  and  his  Succejforsy  he  had  part- 
ed with  alibis  Intereft,  and  therefore  he  could  not  devife  \% 
over  upon  a  Condition;  for  if  it  fhould  be  a  Condition,  the 
Heir  at  Law  muft  enter  for  a  Breach,  but  jhe  Dean  ai^d 
Chapter  could  pet. 

(4.^  Of  Conditions  te  defeat ,   qualify ^  or   to  fufpend  an 

Tflatc. 

THE  Father  devifed  Part  of  his  Lands  to  his  cldeft  5;////^veifa8/)^;,,l^j»of 
Son  in  Tail,  and  another  Pavt  to  his  youngcft  Son  in  27i'  O^^en  155*8.  €♦ 
Tail :  Froz'ided,  That  if  any  of  his  Children  alien  or  leafe  the  }}^^'  5^'  ^^  ^^f'» 
fame  before  they  attain  the  Age  of  Thirty  7  ears ^  tliat  then  the 
other  fliall  enter;  the  eldeft  Son  made  a  Leafe  of  his  Part, 
before  he  attained  the  Age  of  Thirty  Years,  and  then  the 
youngeft  Son  entered  and  fold  it  before  he  was  Thirty  Years 
of  Age,  and  thereupon  the  eldeft  Son  entered  again  :  And 
adjudged  that  he  could  net,  bccaufe  the  Provifo  extended 
to  that  Eftate  which  was  immediately  devifed,  "iind  not  to 
any  new  Eftate  which  might  arife  upon  the  Breach  of  that 
Provifo  ;  and  therefore  when  once  the  younger  Brother  had 
entered  for  a  Breach  of  the  Condition,  the  Lands  were  dif- 
charged  from  it,  otherwife  the  Eftate  might  go  from  one  ^o 
another  for  ever. 

(5.)  The  Teftator  devifed  liis  Lands  to   T,'S.  in  Tail,  5/fr(W  verfts  Bfnd,    % 
^fon  Condition,  that  he  fhould  not  alien  tkem,  and   if  he^died  Roll.  Abr.  413. 
without  IlTue,  Remainder  over  to  £.  G.  in  Fee;  afterwards 
7'.  S,  fold  the  Lands,  yet  E»  G.  could  not  enter,  becaufe 
this  was  a  Condition^  and  not  a  Limitation  of  the  Eflate,  and 
tRerefore  the  Heir  at  Law  muft  enter  for  the  Breach. 

TheJHulband  devifed  Part  of  his  Lands  to  his  Wife  for  JBi*//'s  Cafe.  Dyer.    Si« 
Life,  tifon   Condition^  that  he  fliould  educate  his  Children  i«  poftci /r<rrf«*8  gaff . 
Learning,  Remainder  to  his  youngeft  Son  in  T?iil,  who  died 
without  Iirue,andthcReverfioiiin  reccame  tothecldcftSop; 
Vol.  L  Q  o     .  th? 


Q/*  Conditions  to  defeat  (^c.  Part  IV, 

tbe  Condition  was  hrroken :  Adjudged  this  was  not  a  Limi- 
tation^  becaufe  there  were  cxprcfs  Words  of  Condition y  but 
that  the  Devife  over  in  Remainder  to  the  youngeft  Son  had 
deftroyed  that  Condition  i  (ov  if  it  had  not,  then  the  Heir  at 
Law  rouflJiave  entered  for  the  Condition  broken,  and  fo 
r     245     1       defeat  the  Eftate  of  the  Wife,  which  he  could  not  do  in 

this  Cafej  without  deftroying  the  Remainder. 
Ctittu  V,  PTtcherJitn,  %     (6.)  The  Teflator  being  feifed  of  Lands  held  in  Enough 
Crb.  56.  Englijhy  deVifed  them  to  his  fecond  Son  in  Fee,  ufcn  Condi'* 

tion  to  fay  each  of  his  Daughters  iol.  a-fiece,  at  their  reffc6iiv0 
Ages  of  Twenty^'one  Years  ',    the  fecond  Son  was  admitted, 
but  did  not  pay  the  Legacies  to  his  Sifters  :  Adjudged  that 
this  was  not  a  Limitation  of  his  Efla^te,  fo  as  to  make  it  to 
go  to  the  next  who  was  inheritable  by  the  Cuftom;  but  it 
was  a  Condition,  and  the  elder  Urother  fhall  enter  for  the 
Breach  ;  it  is  true,  if  the  Devife  had  been  to  the  elder  Bro- 
ther upon  the  fame  Condition,  then  it  would  have  been  a 
Limitation  and  not  a  Condition^  for  if  it  had  been  a  Condi- 
tion, it  would  have  dcfcended  on  the  eideft  Son^  and  he 
would  not  have  been  obliged  to  perform  it. 
j#>r  V.  Ca//»«,  CtorEUz.      Devife  of  Lands  to  T,  S.  for  fo  many  Y€2LrSy,  yielding  a^d 
4^4.  f^yi^g  toE»  G.  20s.  yearly  at  Michaelmas  ;  the  Money  was 

not  paid':  Adjudged  this  was  a  Condition,  and  that  for  the 
(  Breach  the  Heir  atLaw  might  enter. 

fFartH*iC3L(e,Dya  i2>      Devife  to  his  Wife  for  Life,  upon  ConJitiort  that  Jhe  Jhould 

educate  his  Son  at  School  at  her  own  Charge,  till  he  Jhould  ccme 
of  Age',   and  after  her  Death  he  devifed  the  Lands  to  his 
lecond  Son  in  Tail,  and  the  Reverfion  in  Fee  to  his  own 
right  Hcivs;    the  Wife  did  not  perform  the  Condition  j  the 
cldeft  Son  entered  living  his  Mother,  and  adjudged  lawful  ; 
for  by  the  Breach  of  the  Condition  to  which  her  Eftate  for 
Life  was  annexed,  that  Eftate  was  determined,  and  the  Heir 
at  Law  {hall  take  Advantage  of  it,  but  fhall  have  it  only 
during   the  Life  of  the  Wife,  for  the  Remainder  to  the 
youngeft  Son  was  not  deftroyed  by  his  Entry,  becaufe  it  was 
created  by  a  Will,  which  made  it  good,  though  the  parti- 
cular Eftate  for  Life  was  not  good,  but  upon  a  Condition 
to  be  performed. 
s,rffr  vcifus  Kar^,   i      So  wherc  the  Devife  was  of  a  Term  for  Years  to  T*  S, 
Roll.  AbT.  41 1-  j^fcn  Condition Jhe^piould  fo  long  live,  and  keep  herfelf  a  Widozu 

and  live. upon  the  Premijfes  ;  thefe  are  1^'^ords  which  make  it 
an  exprefs  Condition,  and  fhew  the  Intent  of  the  Teftator. 
T'fUm  V.  CUyhre^l^.  The  Teftator  having  made  a  Leafe  of  his  Lands,  refcrT- 

ing  Rent,  devifed  the  Reverfion  to  T.  5.  in  Fee,  and  that 
his  Executors  fliould  have  the  Land  during  the  Lcafe,  upon 
Condition,  that  they  give  Bond  to  ^fly  34I.  per  Annum  to  T.  S. 
during  the  Term  ;  the  faid  Bond  to  be  made  to  the  faid  7*.  5. 
and  executed  within  Six  Months  after  the  Death  of  the 
Teftator;  there  was  no  Bond  given  by  the  Executors :  Ad- 
jtidgcd'  that  this  was  a  Condiiionj  and  that  upon  Breach 
thereof  r,  5.  who  had  the  Reverfion  in  Fee  fhall  have  the 
Rent. 
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The  Father  devifed  to  his  youngeft  Son  his  Lands  called  Tyh  vctfus  7jfh>  t 
5.  and  that  if  he  Jhould  he  hindered  in  enjoying  ihofe  Lands ^  ^^*°*  *7®' 
then  in  Lieu  thereof  he  gave  him  alUds  Lands  called  B.  The 
Devifee  was  cvifted  out  of  a  Moiety  of  the  Lands  call'd  5. 
It  was  decreed,  that  this  being  a  Condition  which  lay  in 
Compenfation,  the  Devifee  fhall  be  relieved,  and  that  he 
fhould  not  have  all  the  Lands  called  B»  but  only  Satisfac- 
tion fro  tanto  as  he  was  evi^Sled  out  of  the  Lands  called  S. 

5,  IV.     Of  a    pure  or    fimple  Affignation   of  an      [    246    ] 

Executor. 

I.  Xhe  chief  Points  conjideraile  about  the  Jim  fie  Ajftgnation  of 

an  Executor. 
%•  What  is  a  fure  orjimfle  Affignation  of  an  Executor. 
^  Divers  Examfles  of  afnifle  Affointment  of  an  Executor^ 
4«   Whether  is  he  underjiocd  to  he  maif  Executor y  to  whom 

the  Tefiator  doth  give  M,  or  the  Refidue  of  his  Goods* 
^>  It  is  not  always  needful  to  exfrffs  this  Word  Executor, 

in  making  of  an  Executor ^  namely,  when  thf  TeJlator*s 

Meaning  is  known* 
6*  Other  Examfles  of  the  former  Conclu/ion. 

7.  The  general  Legatary  is  not  always  underjlood  to  he  Exe^ 
cutor» 

8.  What  if  the  Words  he  indifferent,  either  to  make  a  Tefa- 
ment  or  ^  Codicil.  ' 

9.  An  Executor  may  he  made^  either  hy  the  frofer  Motion  of 
the  Tefiator ,  or  at  the  Interrogation  of  another. 

10.  The  Tefiator  niujl  have  afrmPurfofe  of  making  h(^ 
Tejiamenty  otherwffe  Words  arfi  of  no  Force. 

J  I.  It  Jkilleih  not  0/  Words y  fo  that  the  Meaning  affear^ 
neither  in  what  Part  of  thp  Tejlament  the  Executor  be  af^ 
fointed. 

12.  Of  the  EffeH  of  a  fure  orfimfle  Nomination  of  an  Ex^ 

ecutor,  • 

13.  Certain  Cafes  wherein  the  Mention  of  a  Condition  doth 
not  make  the  Diffofition  Hfhditional. 

'I4-  Whether  imfoffihle  or  unhonefi  Conditions  do  make  the 
Diffofition  conmtionAl. 

15.  Whether  nec^ffary  Conditions  make  the  Diffofition  condi- 
tional. 

16.  Conditions  referred  to  that  which  is  foji^  or  frefenty  ar$ 
not  frofer ly  Conditions. 

17.  Conditions  necejfarily  underjlood,  do  not  make  the  D  if  fo-- 

Jition  conditional.  r 

18.  The  AffUcation  cf  that  which  hath  been  ff  ok  en  of  the  Af^ 
Jignation  of  an  Executor  to  a  Legacy  or  Devife. 

19.  Certain  Cafes  of  the  Devife  of  Lands,  wherein  the  MeaiH-a 
in^  of  the  Devijor  is  freferred  before  the  Frofriety  of 

Qq  %  ^       ao,  Th9 
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4ofc  The  different  EffeSis  of  ajimfh  Ajftghatlon  of  an  Exe- 
cutor ^  and  afimfk  Legacy* 

^\,  A  Legatary  may  not  of  his  ozvn  Authority  take  his  Legacy^ 
and  what  is  the  Reafon. 

a2»  JVkat  Remedy  a  Legatary  hath  for  the  obtaining  of  his 
Legacy. 
'.  23*  Certain  Cafes  ivherein  the  Legatary  may  of  his  own  Au- 
thority Apprehend  his  Legacy. 

CONCERNING  (i)  the  pure  and  fimple  making  of  an 
Executor,  I  thought  good  to  remember  thcfe  Points, 
viz. .  What  it  is,  in  what  Form  of  Words  it  may  he  made,  what 
is  the  Effect  thereof;  and  finally,  how  afimfle  Nomination  of 
•    dn  ExeciiiOTy  and  a  fimfle  Legacy  or  Deiije  do  agree  or  differ. 
A  (2)  fimple  Nomination  or  Appointing  of  an  Executor 
.  ,   is,  when  the  Teftator  maketh  his  Executor  a7/A^w/ 42«j.- Com- 

\.llTmTml  diiion  a ;  as  if  the  (3)  Teftator  fay,  I  make  A.  B.  my  Exe- 
jing.ibid.Grafr.Thcfaimcutor  J  oi"  Jthus,  I  inftitute  A.  B.  my  Executory  or  thus,  I 
com. op.  %.  legatuiTi.  q.  \\\\\  that  A.  B.  be  my  Executor;  or  thus,  I  defire  *#.  B*  to 
^^  r'  ^  An  1  be  my  Executor;  or  thus,  A.  B.  iTtall  be  my  Executor;  or 
L     ^A'.i       thus,  let  A.  B.  be  my  Executor  b  :    For  the  Law  regardeth 

c.  dc  tcftz.  u  i)D.  not  fo  much  the  vVoi'ds,  as  the  Meaning  of  the  Teftator  c. 
ibidem.  And  therefore  if  the  Teftator  fay,  1  commit  all  my  Goods 
dfc^Trurvlrub:  to  the  Difpontlon  of  A.B.  it  is  in  Effea,  a,  if  he  fay  I 
4.tit.  3.  Grafr.ThcfauT.  make  him  my  Executor  a  ;  or,  11  the  leftatorfay,  I  Will 
com.  op.  J.  Inftitut.  ^Vj^^  j^  £  W\Q,[\  difpofc  my  Goods  which  be  in  his  Cuftody, 
5Vum  tibi  de  tefta.  he  is  tl^crcby  made  Executor  of  thofc  Parcels  of  Goods  ^. 
ear.  fumma    RofcUa.  go  it  IS  if  tlie  TcHator  fay,  I  commit  all  my  Goods  to  the 

''dL^ver"  *"  ^'^^'^'  ^^^^^^  °^  Difpofition  of  //.  5  f.  Or  I  make  A.  JS.  Lord  i  of 
SVAbddj^ment  dcz  all  myGoods;  or,  1  make  my  Wife  Lady  of  all  n  y  Goods^; 
Cafes,  edit.  Anno. Dom.  Q|.^  I  leave  all  my  Goods  to  A.B.'^.     Or,  I  make  4»  B. 

♦  ^j?o/''de'Am''A^clT.  Legatary  of  all  my  Goods  k;  oi,  1  leave  (4)  the  Refiduc 
Baiba  in  d.  c.  cum  tibi.  of  all  my  Goods  to  A.  B.  ^  For  in  thefe  Cafes,  he  to  whom 
Brook  Abridg.  tit- Exe-  ^U  or  the  Rofiduc  is  bequeathed,  is  thereby  underftood  to 

•  ""^'hii^vrbis  ff.  de  ^^  made  llxccutor  ™.  And  this  I  fuppofe  to  be  true,  ^-bcn 
hair."  Inflit.  '  it  doth  fufficiently  appear  hy  other  Means  alfo,  to  be  the 
^  Bald,  in  d.  L.  his  ]\|eaning  of  the  Teftator  not  to  die  Inteftate,  but  that  Yit  to 
'"cl'ofr.  Bar.  &Bald.in  whom  all  or  the^Refidue  is  bequeathed,  (hould  immediately, 

d.  L.  his  verb.  GraO".  ty  Virtue  of  the  Will,  enter  to  all  the  Teftator*-s  Goods, 
Thcfaur.  com. op.lnftit.  ^^  (paving  his  Dobts  and  Legacies)  retain  the  Refidue  to 
ric,s.  ^  .  himfclf  ^.  For  (5)  it  is  not  always  necellary  to  exprefs  this 
^  Mantle,  de  con-eft.  Word  (Execulor)  in  ms^king  of  an  Executor  o,  neither  hath 

lilt.  vol.  lib.  4.  tit.  3.  n.  '  .    myf^YV 

S.  Bald,   in  L.  id  quod  '  «  i  t  { 

rauperibuf.  C.  dc  Epircopis  &  cler.  n.  i.vcTb.  contratium,  Simo.  dc  prjetis,  lib.  i.  dc  interp.  ult.  vol. 
fol.  i**©.  n.3.  *  Panor.  in  c  RanuMus  dc  tefta.  ext.  n.  3.  *"  Rationcm  aitignat  Panor. 

in  d.  c.  Rani^tiiis.     Quia  (inqiit  jiiils  impcriti  nefciunt  aptiun  Icqni.  »>  Quo  cafu.  nihil  reoT 

intcTerTe,  fitne  tcftamentum  fi.icnnc,  vel  non  folennc.  Nam  quod  qtidam  volunt  verbum  (Tclinqucre) 
jirl  cdlum  univcrfitati  bononim  in  voluntate  minus  folenni  impoitarc  fidei  commiflunr,  non  inft  tutionem, 
aanmquc  vaIctc  iure  codiciliorum,  donationifve  caufa  moitis  non  teftamcnti  (ut  in  apoftil.  ad  Panor. 
in  d.  c  Ranutiufi.)  Ita  eft  intcUigendum,  quando  Icftamcntum  alias  non  valeiet.  Bald.  L.  epift.  O  d« 
fidci  com.  fi.  4.  SiChard.  in  L-  fin.  C-  dc  Cc>dicil.  n.  i^.  Covar.  i»  d.  c.  Ranutiua.  §.  1.  n.  3.  •  C, 

# jm  tibi  dc  tcAa  extT.  Bulwk,  tit.  Exec.  n.  98. 
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tvery  Teftator  Skill  fo  to  do  P ;  wherefore  it  is  fufEcicnt,  if  <•  Pmor.  in  a.c.  Rinih 
the  Teftator*s  Meaning  do  appear'by  other  Words  of  like  !*i^  "' ^'  ,  ,, 
Senle  or  PurpoleS»  And  (6)  hence  it  is,  that  if  the  Tef-  c.  de  teiia.  Mantle. de 
tator  write  after  this  Manner,  In  all  my  Goods  movalle  and  ^p^i^^^  ^^^' H^-  l*-4< 
immovalUy  I  make  A.  B.  though  the  Teftator  do  not  add  I  paJi.  Caftrenf.  &  alii 
ExfcutOTy  yet  it  is  to  be  undcrftood,  and  fupplied  ;  and  fo  is  inL.ertorc.  c.  detcfta. 
in  Effca,  as  if  the  Teftator  had  faid,  In  all  my  Goods  move-  ^antic.  dccontea.uU. 
die  and  Immnvahle^  I  make  A.  B.  my  Executor  *".  Hence  alfo  •  jui.  chr.  §.  uftanw 
is  it,  that  if  the  Teftator  fay,  I  Will  that  A.  B*  be  my  b,35.  n.  a. 
Executor,  if  C.  D.  will  not:  In  this  Cafe  C.  D.  is  prefumed  I.^***'!!"?^^  n""^  «^' 

,  '  .         ,  «  ,  .-   ,  Ml  I.         1     •        1  hatred.  Inltit.  C.  n. 3. 

to  DC  appointed  Executor  i  and  may  if  he  will  be  admitted  ^  Skhard,  ubi  fupi* 
to  the  Executorfhip,  and  exclude  the  other  Executor*.  p«t.  l.  fi  m'r.  c  dt 
Liketrife,  if  the  Executor  fiippofirrg  his  Childi  Brother,  or  ^ts^;  uf*^.^^'"*  ^'*'^^- 
Kinfman  to  be  dead,  do  fay  irt  his  Will !  Forafmuch  as  my  «  Brook  Abridg.  tit. 
Child,  Brother,  or  Kinfman  is  dead,  I  make  A.  3.  my  Ex-  I>evire,  p.  48,  5^.  M 
ccutor:   In  this  Cafe,  if  the  Child,  or  other  Perfon  whom^  ^ 
the  Teftator  fuppofcd  to  be  dead,  be  alive,  he  that  is  named 
Executor  Ihall  not  be  admitted  to  the  £xecutorfhip,  but  the  .        •' 
Child,  Brother,  or  Kinfman,  whom  the  Teftator  thought  ' 
to  have  been  dead  t ;    for  that  it  is  prefumed  to  have  been 
the  Meaning  of  the  Teftator  to  have  made  that  Child,  Bro- 
ther, or  Kinfman  his  Executor,  if  he  had  thought  him  to 
have  been  living,  and  not  the  Party  named  ^»     Or   if  the 
Teftator  will,  that,^.  B.  fhall  have  his  Land  in  Date^  after 
the  Death  of  his  Wife,  fhe  fliall  have  it  for  her  Life  ^f. 

If  A.  B.  is  next  Heir  at  Law  to  the  Dcvifor,  the  Wife 
by  Implication  fhall  have  the  Land  for  her  Life ;  but  if  if* 
J5.  be  a  Stranger  to  the  Devifor,  the  Wife  fhall  not  have  it 
for  her  Life,  but  it  fliall  defcend  to  the  next  Heir  at  Law       f     048     1 
to  the  Devifor,  as  it  hath  been  adjudged*  •  ^ 

But  (7)  if  on  the  contrary  it  doth  appear  to  be  the  Tef- 
tator's  Meaning,  not  to  make  him  Executor  to  whom  he 
dbth  bequeath  his  Goods,  as  when  the  Teftator  having  be- 
queathed his  Goods  to  one  Perfon,  doth  exprefly  name  ano- 
ther to  be  his  Executor  > ;  or  if  be  to  whom  all  is  bequeath-  ^  Bar.  in  L.  lii>  vetbit 
ed,be  unable  *  to  execute  the  Teftament ;  or  if  the  Teftator  cujul'^fnio  lommunT^ 
bequeath  tlie  Refidue  of  his  Goods>  the  Debts  Ayc^flr^^rf  *.  tet  approbatuT^U  GiafiE 
In  thefe  Cafes  the  uhiveifal  Legatary  doth  ftill  remain  Le-  ThciauT.  com.  op.  j. 
gatary,  and  is  to  receive  hisj^egacy  at  the  Hands  of  the  ifi'"R'l°2,\;*afj;^ 
Executor  or  Adminiftrator*  extr.  n.  20. 

■  Inllit.  de  faxTcd.  qu« 
ab  tnteftat.  in  princ.  *  Imol.  in  d>  Ck  Ranutiua,  n.  9.   Serous  Ibid.  37.    Q^ae  opinio  comcnunit 

cil  teftc.  Gitir.  d.  $.  isftit*  q.  14*  n.  6.  . 

If  the  (8)  Words  be  indifferent,  cither  to  make  an  Exe- 
cutor or  an  univerfal  Legatary ;  a  Teftament  or  a  Codicil  b, «»    Defun^lw    quando 

andnoCircumftances  to  maintain  the  one  rather  than  the  «^^»fj^^^^^^^ 
Other,  either  elfe  the  Circumftances  being  indifferent :    Al- puichrc  Bald,  in  lI 
though  in  this  Cafe  the  Judge  ought  rather  to  pronounce  ^^i^d^Yfrle^ii^fM^l^ 
the  Dcccafed  to  have  made  a  Teftament,  than  a  Codicil,  and  ^^^  J^  co4€al"uU.'VoK 
to  have  left  an  Executpr  rather  than  to  bate  died  Intcflate,  ub,  %,  tit.  3. 
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Laws  ^.    Yet  in 

commit  the  Admi- 

K  in  demanding  the 

rbl  ^"^  *^?"  ^'^^  ult^voi.  fame,  for  fear  of  Forfeiture  of  Ten  Pounds  ^,  left  pciad- 
*^Staii  H.  8?  a^  31".  c.  venture  the  Judge,  befbre  whom  the  Penalty  is  to  be  dc* 
^*  mancled,  fhall  deem  the  Party  to  have  died  Inteftate. 

*  Furthermore,  (9)    the  Teftator  may  lawfully  make  hb 

Executor,  not  only  of  his  own  Accord  without  Interroga- 
tion ;  ^)ut  alfo  at  the  Intrcaty  or  Reque^  of  another,  (cx- 
«9up.pxTt.  %'  f .  ^.     cept  in  certain  Cafes  elfewhere  declared  ^,)  and  that  not  only 
»  Mantic.  ^c  conjea^  by  the  Words  aforcfaid,  but  by  others  of  like  cffeft^.  And 
^it.  vol.  iib-  4- tit.  J.     therefore,  if  the  Teftator  being  demanded  by  another,  whe- 
ther he  do  make  A*  B.  his  Executor,  do  anfwer,  yea,  or  I 
do,  or  what  elfe,  or  why  not,  or  whom  elfe  (houldl  make 
Executor,  or  I  cannot  deny.     This  is  4  puie  and  ft  fiipple 
t  Ripa.  Aicia.  Zafius,  Affignation  of  an  Executor  6,     . 

&  alii  DoftoTcs  in  L-  1. 

|.  &  ^UH  ita.  de  verbi*  ob.  if*  Clai.  §.  teflain.  q.  %f. 

Provided  (10)  always  in  all  the  Cafes  aforefaid,  and  in 

every  other  like  Cafe,  thkt  the  Teftator  have  a  firm  and 

conftant  Purpofe  and  Meaning  to  make  his  Will,  when  he 

^  Mantic  ae  conjca.  uttereth  any  fuch  Words  ^  ;  for  otherwife,  if  the  Teftator 

?n^S  fup^^^^^^  no  Meaning  to  make  his  Will,  although  he  ufed  the 

J.  3.\cib.  fcntcntia.     moft  plain  Woids  that  might  be  devifed  for  the  Making  of 

an  Executor,  yet  (as  I  faid  before)  it  were  no  more  a  Tcf- 

*  Supra  part.  I.  §•  3.D,  tament  or  a  Will  than  a  painted  Lion  i^  a  Lion  » ;  for  the 
%^  Purpofe  and  Meaning  of  the  Teftator  is  the  Life  and  Soul 

(as  I  may  term  it)  of  the  Teftament,  without  the  which  the 

Teftator's  Words  are  but  Wind.     If  that  do  not  appear, 

»  L.  divais  i!.  Lucius,  fuch  only  Words  fliall  not  be  admitted  for  a  Will  ^*    For 

fa-J^t  *'n*l'  ?J*r  what  if  the  Teftator  fay  in  left,  I  make  thee  my  Executor? 

Inftit.  de  mil.  tcftaoi.  ,-..         .^  ,       r   •  1  r     r      V«  ^      •»«♦!         • /-  •  ^ 

Mantic.  dc  conjca.uit.  VV  hat  it  he  laid  lo  tor  Fear  ?  what  if  he  were  overcome 
vol.  lib.  2  tit.  4.  with  Drink  ?     Therefore  it  is  not  enough  to  prove  the  Tcf- 

» Jofra  I  pan.  §.  13.    ^^tor's  Words,  unlefs  it  be  proved  that  the  Teftator  had 

animum  tejlandi  which  how  it  is  proved>  is  elfewhere  dt* 
clared  1- 

Noie  alfo,  that  it  is  not  material  by  what  Words  the  Ex- 
ecutor is  appointed^  fo  (i  j)  it  is  not  material  in  what  Part 
[     249     ]       ^^  ^^^  Teftament  he  be  appointed,  whether  in  the  Begin' 

•  5.  ante  inflit.   de  ning,  of  in  the  Midft,  or  Ending  ^. 

lego..     Ciaf.    ThefAUT.  com.  op*  $•  Inflit.  q.  {. 

The  (12)  EifeA  of  a  pure  and  fimple  Aflignation  of  an 
Ex^cuior  is  this.  That  the  Executor  may,  immediately  after 
the  Death  of  the  Teftator,  undertake  the  Executorfliip, 
»  Wefcmb.  !n  tit.  de  and  enjter  upon  the  Teftators  Goods  and  Chattels";  where- 
'*^"dVT«*d*^'lSli"  *^  °"  ^^  contrary,  the  EffeQ  of  a  conditional  Affignation 
Et  <idc  TCT^m  dt  ctiam  dpth  fufpend  his  Admiflion  and  Execution  of  the  Teftament, 
ante  pTobationcm  tef-  as  afterwards  moiQ  f uUy  doth  appear  o. 

tamenti.     Plowd.    Mb.  ^q4 

1.  in   Caf.  Snt.  Gxeif- 

brook  &  Fox.    Cagnol.  , 

ki  L.  ^ncibut,  C.  de  inipub.  ^  ^\\\h  fubt  n,  %t^,  277»  279«  *  lu&a  ndt  pajti  S*  ^  ^ 
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And  (13)  here  note.  That  if  the  Teftator  fay,  I  malt  A, 
B.  my  Executor  according  to  ike  Gcndhions  afterwards  exfreff- 
ed;  if  the  Teftator  afterwards  cxj^refs  no  Conditiorys,  it  is 
in  EStSt^  as  if  the  Teftator  had  made  him  his  Executor 
limply  P.  •  And  fo  he  may  enter  upon  the  T  eftator's  Goods  p  l.  pen.  c.  de  infilt^. 
prefently  after  his  Death ;  fot  the  Teftator,  in  not  expreff-  ^  ^^^ 
ing  any  Conditions,  is  prefumed  to  have  altered  and  re- 
Toked  his  Purpofe  concerning  the  Adding  of  Condiitions  4  ;  1 E©.  !n  d.  t-pen. 
and  confequently,  that  he  would  have  the  Appointment  of 
the  Executor  to  be  pure  and  limple.     Howbeit,  if  the  Tef- 
tator, making  his  Executor  upon  Conditions  to  be  then  ex- 
prcffed  afterwards,   in  the  mean  Tim^,    vthiles   he   is  in 
making  his  Will,  be  fuddenly  prevented  by  Death,  or  In- 
fanity  of  Mind,  tlirat  he  cannot  cxprefs  thofe  Conditions  sic- 
cording  to  his  Purpofe  and  Determirfation  :  In  this  Cafe  th« 
Affignation  is  void,  and  he  which  is  fo  appointed  Executor 
is  not  to  be  admitted  to  the  Executor(hip  ^     Likewife,  if « L.  fi  qnU  de^lma^rrt 
the  Teftator  do  make  his  Executor  after  .this  Manner:  /  *  n*'' ^'p^' i^^'lJ  %J^ 

t     A     n  77   •       .  -r  T    o     11  /•  rf^        !•  •  telum.  Paul- de  Calrr, 

make  A' B>  my  Executory  it  1  inail  expreis  any  Conditions,  in  l.  jubcmus  C.  d% 
in  this  Cafe  no  Conditions  being  exprcffed>  h^  that  is  fo  teftam.  &  latitu  infr* 
appointed  ought  not  to  be  admitted  s.  ?  Dec!'i?;nL  in  d.  L. 

/  Pen-  C.  de   Innil.   &  <^  , 

It  is  (14.)  alfo  to  be  noted,  That  the  Affignation  of  an 
Executor  is  in  Effeft  pure  and  fimple,  where  the  Condition 
is  impoffible  or  unhoncft ;  for  fuch  Conditions  are  reputed, 
as  not  written,  but  omitted  t,  and  fo  the  Executor,  without « 5.  impoflibiils  Inftit. 
Accomplifhment  of  any  fucH  Condition,  is  forthwith  to  be  de   hxred.  infUtuend. 
admitted  to  the  Executorlhip,  except  in  fome  Cafes,  as  \:^:ft  t^^^^^ 
hereafter  is  declared  ».  de  condit.  Inftiu   ff. 

-  **  Infra  eadcm  part.  $.  6»  jr» 

Furthermore,  (15)  when  it  is  certain^  That  the  Condi- 
tion will  ncceifarily  follow,  the  Appointment  of  th^  Exe- 
cutor made  under  fuch  Condition  is  reputed  pure  and  fimple ; 
as  if  the  Teftator  make  A*  £-  his  Executor,  if  the  Sun 
fhall  rife  the  next  Day  ^  ;  unlcfs  the  Time  when  the  Condi-  *  L.fi  pMpinus,  §.  Tub 
tion  will  be  extant  be  uncertain,  as  I  make  A.  B.  my  Exe-  ^^ndiOone, ff.de novae, 
cuter,  if  my  Son  fliall  die  :    For  though  it  be  moft  certain  vol.V*^"*     9*  »•  * 
that  he  will  die,  yet  nothing  more  Uncertain  than  the  1  ime 
when ;   and  therefore  the  Affignation  is  in  E8e6l  condi- 

^^om\  y.  T  SicTiard   in   Rub'  dft 

condlc*  Inflitp  C.  &  fuAus  Infri  eadem.  §.  1;.  &  part  7.  $.  2%* 

And  the  like  may  be  faid,  (16)  When  thcCondition  is 
referred  to  that  which  is  paft,  or  prefcnt,  as  if  the  Teftator 
fay,  I  make  A.  JS.  my  Executor,  if  he  be  Bachelor  of  the       [     250     ] 
Civil  Law,  or  if  he  have  been  Student  in  the  Univerfity  of 
Oxford:  For  this  Kind  of  Condition  is  not  properly  a  Con- 
dit'f>n  z,  but  rather  a  final  Caufe,  vvhercfore  the  Teftator '  ^*  ^»  ^^*  %"latug  fir. 
B. ,  •-  him  Executor  «      And  althougli  the  Teftator  be  un-  tdTconl.  &il!^ 
Cli'  -i  r-,  whether  the  Executor  be  Bachelor  of  Law^  or  have  ff. 

been  *  J*^-  *"  L*  ftichum.  de 
^"  leg.  I.  ff. 
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been  Student ;  yet  it  is  certain,  in  refpe6l  of  the  Fa6t  itfelf  * 
and  is  either  true  or  falfe  at  that  Inftant,  when  it  is  made : 
to  T%n  I    J   T       •     And  fotjie  Condition  woiketh  no  Delay  or  Sufpenfion,  but 
ftipulatui  '**  is  either  a  good  or  void  Affignation  at  that  Moment  b. 

Finally,  (17)  That  Affignation  of  an  Executor  is  pure 


•  L.  haic  vcrbsi  dc  ieg»  and  fimple,  when  that  Condition  is  cxprefled  which  is  ne- 
I.  ff.'  L.  conditiones  ccffarily  underftood  c,  as  if  the  Teftator  faid,  I  make  A^  B. 
'^^t.^ j^"^^^'  ?'niy  Executor,  if  the  Law  will**,  or  if  be  will  undertake 

Mantic.  de  contedl.    , '   «  n  •     - 

t.  vol.  the  Executorinip  c. 


Hit.  vol.  ttie  Jixecutonnip 

•  CtalT.  Thefaur.  com.  op»  §.  legatum*  q.  47- 

That  (18)  which  hath  been  fpoken  of  the  Making  of  an 
Executor  (according  to   my  former  Advertifements)    may 
cafily  be  applied  to  a  Legacy,  Mutatis  mutandis:     Where- 
fore, as  that  Nomination  or  Affignation  of  ah  Executor  is 
Jure  and  (imple,  which  is  made  without  Condition;  fo  that 
«egacy  is  pure  which  is  given  without  Condition* 
Secondly,  By  the  like  Application  it  may  appear,  that  it 
is  not  material  in  what  Form  of  Words  a  Legacy  be  be- 
queathed; fo  that  the  Teftator's  Meaning  do  appear.  Which 
*  •}•  noftm  inftit.  dc  Meaning  is  to  be  preferred  before  the  Propriety  of  WoTds  f, 
Icg^'  and  that  not  only  concerning  Goods  and  ^Chattels,  but  alfo 

concerning  Lands  and  Tenements  :  For  further  Declaration 
whereof  I  have  added  thefe  Examples  following,  which  I 
have  borrowed  out  of  a  little  Book,  called  The  Terms  bJ 

«V«boDcvift.  Law%.  r  r 

Firft  (19)  therefore.  If  a  Man  do  by  his  Willdivife  to  A. 

B.  all  his  Lands  and  Tenements.     In  this  Cafe  not  only  all  his 

Lands  and  Tenements  ^  which  the  Tejlator  hath  in  Poffeffion^  do 

fafsy  hut  thofe  alfo  whigh  he  hath  in  Reverfion  by  Virtue  pf  this 

'      JVord  Tenements. 

Item,  If  Lands  he  devifed  to  a  M^n  to  have  to  him  for  ever^ 
morey  or  to  have  to  him,  and  his  Affgns  ;  In  thefe  two  CafeSy 
the  Devifee  Jhall^  have  a  Fee-fimple  ;  whereas  if  it  he  given  hy 
Feoffment  in  fuch  Terms y  the  Feoffee  hath  but  an  Efiatefor  his 
Lifey  for  a  Devife  made  without  exfrefs  JVords  of  Heirs  is 
good  even  in  Fee-Jimple. 

Item,  If  a  Man  devife  his  Land  to  anothery  to  give  or  felly  or 
do  therewith  at  his  Pleafure  and  JViHy  this  is  Fee-frnple. 

Item,  A  Devife  made  to  oney  and  his  Heirs  MaUy  doth  mate 
an  EJlate  in  Tail;  hut  if  fuch  JVords  he  put  in  a  Deed  of  Feoff-- 
menty  itfhall  be  taken  in  Feefim-pky  becaufe  it  doth  not  appear 
of  what  Body  the  Heirs  Malefhall  be  begotten* 

It^m,  If  Lands  be  given  by  Deed  to  A.  B.  and  to  the  Heirs 
Male  of  his  Bodyy  who  hath  Iffuea  Daughter,  which  Daughter 
hath  Iffue  a  Son  and  diethy  there  the  Land  fhall  return  to  the 
Donor y  and  the  Sofi  of  the  Daughter  fhall  not  have  it ;  lecaufe 
he  cannot  convey  himfelf  by  Heirs  Malcy  for  his  Mother  is  a 
Let  thereunto^  But  otherwife  it  is  of  fuch  a  Devife  given  hy 
Willy  for  there  the  Son  of  the  Daughter  /hall  have  ih  ^^^^ 

than  the  Will  fhall  be  void. 

Item, 
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Item,  If  one  JUvtfe  to  an  Infant  in  his  ^  Mother^s  Womhy  it  '^  ai  H,  6.  i«. 
is  a  good  Devtje^  though  fuch  a  Feoff fhent.  Grants  or  Gift  be 
void. 

There  is  a  contrary  Judgment  in  Dyer^  and  the  Reafon       [     25 1     1 
there  given  is,,  becaufe  a  Child  in  the  Womb  is  not  capable  Dyer  30$.  b, 
.  of  Taking  any  Thing :    But  the  Lord  Chief  Juftice  Hale^  - 
doubting  of  this  Matter  in*  a  Cafe  of  the  fajne  Nature,  *  iLcv.  i$s» 
caufed  the.Roli  of  that  Cafe  in  Dyer  to  be  fearchcd  ;  and 
upon  Perufal  thereof  he  found,  that  it  did  not  warrant  that 
Judgment. 

However,  there  is  a  Cafe  where  fuch  a  Devlfe  was  held  Moor  i*f^, 
good  ;  it  -was  thus,  (t/ix'J  The  Teftator  devifed  his  Lands 
to  two  Perfons,  naming  them,  and  to  the  Child  then  in  the 
Womb  of  his  Wife;  and  this  was  adjudged  a  good  Devife, 

"ris  trjjjp.  Coke  and  Doderidge  were  of  Opinion,  where  Simtfin  verf.  Snah,    % 
there  is  luch  a  Devi  e,  and  the  Child  is  not  born  till  after  Roll-  Rep-  no. 
the  Death  of  the  Teftator,  'tis  void.  • 

And  yet  where  the  Father  devifed  a  Term  for  Years  to  Sfa^if^y^j^^Bahr^illtiot 
his  Dai^hters,  and  after  his  Death  another  Daughter  was  born :  «ao. 
It  was  adjudged,  that  all  Three  of  theto  had  a  Title, 

Anno  19  Car.  2.  The  Court  was  divided,  whether  fuch  a  SfrfuvtrCiaCtefierA  Sid* 
Devife  was  good,  or  not;  and  thereupon  it  was  adjouiyied  ^W*  Rayrr.  x6r>  S.  p. 
into  the  Exchequcr--Chamber,  but  the  Parties  agreed.  ^  ^*^'  '^^'  ^  ^' 

Item,  If  one  will  that  his  Son  Jhall  have  his  Land  after  the 
Death  of  his  Wife^  here  the  Wife  of  the  Devifor  fhall  have  the 
Landfirfly  for  Term  of  her  life.  So  likewife,  if  a  Man  devife 
his  Goods  to  his  Wife,  and  that  ajter  the  Deceafe  of  his  Wife, 
his  Son  and  Heir  JJiall  hflve  the  Houje  where  the  Goods  arr, 
there  the  Son  Jhall  not  have  the  Houfey  during  the  Life  of  the  ,     ^ 

Wife :  For  it  is  frefumed  that  his  Intent  was,  that  his  Wife 
Jhould  have  the  Houfe  alfofor  Tfsrtn  of  her  Life,  notwi^hjland" 
ing  it  were  not  devifed  unto  her  by  exfrefs  Words, 

The  Teftator  devifed  his  Lrands  to  T.  S*  after  the  Death  i  Vent,  aaii, 
of  his  Wife :  Adjudged  this  was  no  Devife  to  her  by  Imfli- 
cation  I  hecau/e  T.  S.  was  not  his  Heir  at  L^w  i  and  it  might  * 
be  as  reafonably  intended,  that  he  (hall  have  the  Lands  as 
the  Wife.  •  . 

Item,  If  a  Devife  of  Land  be  made  to  A.  B.  and  to  his 
Heirs  Female  of  his  Body  begotten.  After  the  Devijee  hath 
IJfue  a  Son  and  a  Daughter,  and  dieth,  here  the  Daughter  flmtl 
fupve  the  Land,  and  not  the  Son;  howfoever  he  be  the  more  worthy 
Perfon,  and  Heir  to  his  Father ;  but  becauje  the  Will  of  the 
dead  Perfon  is,  that  the  Daughter  fhall  have  it ;  therefore  Law 
and  Equity  woiild  that  it  Jhould  fo  be*  / 

Hereunto  it  may  be  added.  That  if  the  Teftator  by  his 
laft  Will  devife  his  Lands  to  A.  B.  charging  him  with  a  ' 

Payment  of  a  Sum  of  Money  (being  as  much,  or  not  z» 
much,  as  the  Land  is  worth,  for  the  Life  of  the  Legatary 
or  Devifee) :  In  this  Cafe  he,  to  whom  the  Land  is  devifed, 
fhall  have  an  Eftate  of  Inheritance  by  Virtue  of  the  faid 
Will,  though  there  be  no  Mention  of  Heirs,  nor  of  Af- 
figns,  nor  for  ever,  nor  any  other  Words  othcrwife  rcquifite 

Vofc,  L        ^  P  p  ia 


Of  the  Form  of  Teflaments* 


Part  IV. 


b 


in  a  Dccdi  without  the  which  an  Eftate  of  Inheritance 
could  not  pafs ;  whereby  (as  alfo  by  the  former  Cafes)  wc 
may  (Jifcein  the  Difference,  and  the  great  Pre-eminence  of 
Wills  before  Deeds  ;  for  in  the  one  the  Law  doth  refpeft 
the  Meaning   rather  than  the  Words;    in  the  other,  the 

*  t. quoniam Indignbm  Words  rather  than  the  Meaning  ^.     Howbeit,  If  a  Man  by 

C.  dctcfta   Mamie*  dc  j,|g  ;y|i  ^^^^jf^  l^^^^  ;„    p^^  ^„^  jf  j,g  jj^   without 

conjcft.    ultim.  volun.  tt  •         i  •     '  i         •     -o  'tl*    •  -j 

1.  4.  tit.  3.  Simo  cle  Heir,  then  to  remain  to  another  in  Fee)  i  his  is  a  yoid 
BraMUTraa.deintcrp.  Remainder,  becaufe  one  Fee-fimple  cannot  depend  upon 
ftnitU^"'''  *"^^"'*"- another  1. 

[     2^2     1  Thirdly,  It  may  appear  by  that  which  hath  been  faid  of 

I  Fulb.  paraicle,  f.  46.  an  Execiitt)r,  that  the  Legacy  is  void  where  the  Tefiator 

19  H.  8.  8.  hath  not  A/iimum  Tefiandi  ™. 

Infra,  part  7.  §.  13.      Fourthly,  That  theic  be  divers  Conditions  which  do  not 

*  Infra,  §.  5,  d.  make  the  Legacy  conditional  >^. 

Laftly,  (zo)  Concerning  the  Effeft  of  the  one  and  the 

othrr,  albeit  otherwife  the  Appointing  of  an  Executor,  and 

*  the  Bequeathing  of  a  Legacy,  do  agree  in  divers  Things ; 

yet  ill  this  they  do  differ  greatly,  that  istofay.  An  Executor 

limply  inftitutcd,  may  asfoon  as  the  Teftator  is  dead,  enter 

•  L-cim  VTTc<Je*.ff.<le  to  the  Goods  and  Chattels  of  the  Deccafed  o :  But  a  (21) 
icquiTcnd.pott*.  Bar.  in  Legatary  or  Devifee  may  not  of  his  own  Authority  take 

tiol.  inL.  precibur.  c  the  Hands  of  the  Executor  P;  the  Reafon  is,  for  that  the 
de  imp.  &alio.  fubft.  Executor  is  charged  with  the  Payment  of  all  the  Teftator's 
rL.ii  quorum  legi.ff.^^^^s,  fo  far  as  the  Goods  and  Chattels  will  extend,  and 
L.  non  dubium,  c.  de  the  Legacies  arc  not  to  be  paid  but  of  the  Refidue,  if  any 
lega.  rcTkins,  tit.  Tcf-  Thing  remain  q. .  (zz)  And  the  Legatary  hath  no  Remedy 
Brook/tit.Dcvifc.  n.  3.  ^J  ^^^^  Common  Laws  of  this  Land,  for  any  Legacy  of  Goods 
*»  Perkins ubifupTafir  in  to  him  bequeathed,  if  the  Executor  will  not  deliver  the 
tit.  Dcvifcr,  (ubi  etiam  f^^^ .    jg^^^  j„  ^j^jg  Cafe  he  muft  take  a  Citation  againft  the 

paT.hcneftam  fruiifan-  r^xecutor  ot  the  Teitament,  to  appear  before  the  Ordinary, 
A'l  legate  A  fwmUndi  or  Other  Ecclclianical  Judge  competent,  to  anfwer  him  in  a 
tcftitorem.)  AiUm  Ta.  (.  Lcgacy  r.     Notwithftanding  (23)  in  fome  Cafes 

viK  nempc  ob  detTac*.  the  Legatary  may  be  lawfully  potlellcd  of  his  own  Legacy, 
tioncm  faicidia?,  quae  without  Delivery  thereof  to  be  made  by  the  Executor :  For 
dVbUis 'SScU^  coij?^^  if  there  be  fufficient  Gdods  and  Chattels  in  the  Hands  of 
ecTc,  qiiandoquidem  thc  Executor,  to  pay  all  the  Teftator's  Debts  and  Legacies, 
niiUuseft  faicidi*  lo-  ^^d  the  Legatary  is  poffefled  of  thc  TJiing  bequeathed,  at 
limited*  ''^'''  thc  Time  of  the  Death  of  the  Teftator :  In  this  Cafe  the 

•Traft.dereo.Angl.i.  Legatary,  by  the  Civil  Law,  may  ftill  retain  thc  fame  in 
i.c.9.Fit'.N.B.bTcvi  his  own  Hands  s ;    neither  is  he  to  deliver  the  fame  to  the 

tit.Dcvifc,  n.  3. 27.  14.  bxccutor,  and  aiterwards  to  receive  the  lame  again  at  his 
Piowd.in  car.  :.ntcTPa-  Hands  ^ ;  likcwlfc,  if  thc  Teftator  give  Licence  to  the  Lega- 
XlfJrl'lievTr'  '^fy  to  enter  to  his  Legacy :  In  this  CiU,  the  Legatary  may. 

•  Socio.  con:.i.  II.  vol.  without  the  Privity  or  Confent  of  the  Executor,  take  his 
I.  Ripa  in  L.  i.  if.  Lcgacy  and  keep  the  fame ;  fo  that  there  be  fufficient  be- 
oTrn? deatVion.^lafi  fides,  to  difcharge  thc  Tcftator's  Debts".  Peradventure 
Z'Z€i,  a.  f«i'  113.  alfo,  in  Cafe  of  fuch  SuITicicncy  of  Goods,  a  certain  fpecial 
«C.doio,dc.reg.juT.6.  xhintT  being  bcqncatlied,  (as  thc  Teftator's  riding  Horfe, 
nr,  C.  dc  icga.  his  Books  or  his  bi^rnct)  though  another  rerion  than  the 

Executor  detain  the  lani.^  j  thc  Legatary  may  as  well  by  the 

Laws 
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J-aws  of  this  Realm  ^y  as  by  the  Civil  Lawy,  commence  *  Brook.  Abria^.  xW 
Suit  againft  the  Occupier  thereof,  and  recover  the  fame ,  J^^^^j^^J  j^L^  ^^ 
Legacy  ^  ;  unlefs  this  Third  Perfon  were  able  to  juftify  his  dc  Uga,  n.  16.  * 
Poffeifion,  even  againft  the  Executor,  or  ag^inft  the  Teftator  "  Rai»o  eft  quia  domi* 
himfcif,  if  he  were  living ;  for  that  is  a  lawful  Bar  or  Ex-  piSTmo" ciJfre^^^ 
jception  agfiinft  the  Legatary  alfo  *.  But  if  there  be  not  tranfit  in  legatarium, 
Sufficient  Goods  to  pay  the  Teftator's  Debts,  or  if  the  Le-  f^^^VT.  "on^um    faaa 

r{^'r\^^  u  i/Ttrr-n  tTaditione,  gloli.  &  DD. 

gacy  conlift  in  (o^uantity,  or  be  general,  (as  it  the  Teftator  in  §.  in  noftra.  inftit. 
bequeath  twenty  Ppunds  or  *a  Horfc)  the  Legatary  cannot  <ic  kgt.  &  in  L.  t. 
of  his  own  Authority  take  fo  much  of  the  Teftator's  Money,  Tt\^:^y^l\  «- 
or  any  llorle,  which  was  the  Teftator  s  o,  without  Licence  deexcep.  &  ptsejudic. 
given  by  the  Teftator,  or  Permiflion  of  the  Executor,  nor  |*Brook,  tit.  Dcvife,  §. 
may  bring  any  Adion  againft  any  third  Perfon  for  the  fame  c'c^^i^^'^tem  di.imu* 
Legacy,  albeit  he  pofTefs  all  the  leftator's  Goods  c.  Finally,  j'  2  ca  \ 
If  the  Legatary  be  alfo  Executor,  then  may  he,  if  he  will,jntc  civili  tripliccm 
as  Legatary,  accept  the  fame  ^.  But,  what  if  it  do  not  ap»  conccdi  aaionem  lega- 
rear  whether  he  did  accept  the  faine  as  Legatary,  or  as  ^g- P-^'-f^^^^^^^^^ 
Executor,  whether  it  is  prelumed  that  he  did  accept  thercnaa,  fed  fi  quafati- 
fame  as  Executor,  or  as  Legatary  ?     This  Ciiieftion  is  elfe-  '**»  ^«^  gcnusiciinqua* 

•^k^*^   ^^r^l..i»/4  o         rf  -V.  jyy   jjjQjj    compctit   rci 

where   refolvcd.  vendicatlo,  Bar.  in  L. 
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§.  V.  Of  a  conditional  Affignation  of  an  Executor, 

1.  The  chief  Points  conjidcrahh  about  the  conditional  Affigna- 
tion of  an  Executor, 

2.  When  the  Affignation  of  the  Executor  is  conditional, 

3.  By  what  Words  the  Difpofiiion  is  made  conditional, 

4.  Of  Conditions  fome  le  necejfary,  fqme  imfojjfiile^  fopie  ii^m 
different  or  fojftble, 

J,  JVhat  Conditions  he  necejfary. 

6.  Two  Sorts  of  necefffary  Conditions, 

7.  Of  intfdffilU  Conditions  ther^  he  divers  Kinds- 
ji»  Imfoffihle  hy  Nature, 

o.  Imfojfihh  hy  Law, 

10.  Imfcjjfihle  in  refpeSi  of  fome  Perfons, 

11.  Imfoffiilley  hy  reafon  oj  Contrariety  or  Perfkxity. 

12.  Poffihle  Conditions  are  thofe  which  are  indifferent  betwixt 
neccjjary  and  imfofjfihle, 

13.  Of  Poffihle  Conditions,  fome  le  arbitrary ,  fome  cajual, 

fome  mixt, 

14.  Item,  Of  Poffihle  Conditions^  fome  conjifl  in   chancing^ 
fome  in  doing,  fome  in  giving, 

J^,  Of  Conditions  fome  are  affrmaiive,  and  fome  negative. 

CONCERNING  a  (i)  conditional  Affignation  or  No- 
mination of  an  Executor,  I  thought  good  to  deliver 
firft.  What  it  is  a  ?     Secondly,  What  Manner  of  Words  do  *  Eod.  §.  n,  a. 
m^e  the  Difpofuion  to  he  conditional  ^  ^,    Thirdly,   How  **  Infra  p,  ^ 

Pp  U         "  wany 
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*  fflfrt  ft.  4.  fhdny  Kin^  of  Conditions  there  he  c  ?     Fourthly;  What  is  ih£ 

*  Infra  cadsm  t»iTt.  5-6.  £ffe(^  of  a  conditional  AfftgnOUon  of  an  Executor  ^  ?     Fifthly, 
*cum'f^uluU'.*a|:  I  h"«  c^ilinined  ttruin  Huefiiom,  not  impmincnt  here- 

16.  unto  c.  '  - 

The  Affignation  (2)  of  an  Executor  is  conditional,  when 

the  Teftator  doth  not  make. his  Executor  (imply,  but  doth 

add  fome  Quality  to  the  Aflignation,  'whereby  the  Efted  of 

^  theDifpofitiou  is  fufpended  or  hindered,  and  dependeth  upon 

« SloHiT^.  in  1bi>i.  de  fome  future  Event  f .     As  for  Example,  the  Teftator  maketh 

Iniiit.  &  fub.  C.  n.  i.  J.  5,  his  Executor,  if  his  Ship  ftall  return  from  Venice. 

%%\^T^2]\^Z^      I^'^^^^  (3)  Words  there  be,  whereby, the  Difpofition  of 

the  Teftator  is  made  conditional.  Firft  and  principally,  bjr 
fc  BaiT.  in  L.  1.  de  cond.  tbis  Word  (//8)  as  in  the  former  Example.  By  this  Word 
«e  demon,  if.  Mantle,  jf  (^hen)  the  Difpofitioii  is  fometimes  made  conditional  ; 
Jo,  tit. 5.  namely,  when  it  is  joined  to  a  Verb  of  the  future  Tenfe. 

As  I  make  A.  3.  my^xecutor,  or  give  him  One  Hundred 

r     254     1       Pounds^    when  he  fliall   be  of  the    Age  of  Twenty- one 

fc  Skhatd  in  Rub.  dc  Years  ^,  or  when  he  fhall  be  married  '».     Sometimes  by  this 

jniiit.  &  fub.  c.  n.  I.    Word  (whiles',)  as,  I  make  my  Wife  Executrix,  or  give 

C(SdV&d«moft.ff.m8*  her  a  hundred-  Pounds,  whiles  (he  Ihall  abide  with  my 


59-       w  -  - 

k  sicbard.  in  d.  Rub.  times  alfo  by  thcfc  Words  (which,  what  Perfon,  whofoeveri) 

?*^*j^"ju  wT^Vi!i!!' as,    I   make  him   my   Executor,  or  cive  him  a  hundred 

quandodlcskga.ccclit^       >  inn-  rl        x.         „.      r  t. 

>L.  fi  iia  fciiptum  §.  rounds,  who  Ihall  maHiy  my  Daughter*";  fometimes  the 
fin.  dc  leg.  2.  tf.  Sich-  ablative  Cafe  aljduie  doth  infer  a  Condition,  as  (my  Son 
"-ticharrin'd.  Rul,.  bV.ng  dead)  I  make  A.  B.  my  Executor  "  ;  in  which  Cafe, 
h.-4.  not  only  A.  B.  is  affigncd  conditionally,  that  is  to  fay.  If 

fr^'dc  i"i^'* «r"u"n"  ^^^^  Tcftator's  Son  be  dead,  but  alfo  the  Teftator's  Son,Jf 
fub.n!  i6of*i6i.  ^Dycri  ^^^  ^c  living,  is  prcfumcd  to  be  ailigned  during  his  Life  o. 
fol.  74.  n.i6.  Divers  other  Words  there  be,  whereby  the  Difpofition  is 

LnfifiSM^a!^'*^^""'"^^^^^"^^^^  wherein  Bartolus  V  huh  not  only  taken 

»  Bir!  in  L.  i.dc  cond.  great  Pains,  but  hath  alfo  been  at  fomc  Coft  (as  it  fliould 
&  demon,  fi'.  feem)  in  making  a  great  Feaft,  maifhalling  together  all  fuch 

Nouns,  Pronouns,  Verbs,  &c*  which  make  the  Difpofitioii 

coniiittonal,  to  whom  I  refer  the  Reader  to  be  fatisfied. 

?l7lnft.^&^'-u^^^^^  R'ianifold  (1)  are  the  Divifions  of  Conditions  q,  but  the 

riiultifaiiam^  dividitirr  plaincft  and  fitteft  for  this  Treatife  I  fuppofe  to  be  this, 

conditio,  i.  In  tacitara  ^;V.  Of  Conditions,  fome  he  neiejfary,  fome  imfoffHUy  fome 

&    expreffam.    quarum  ^^^  j;^,  ,         indiferent. 

cleindc  utraqrc   Ipecies-'  JJ  JU 

in  ties  fped-s  fobdivi-  • 

tar.    Tac"'*^,  ni:r.irum  (ait)  ex  dtfporjtione  vcrnatuTx,  vel  juri-,  vei  teftatoiis  fubontur ;  expfefla  auteio« 

auticfl  iwcefTuii,  aut  impoflibllis,  aut  indifteieus,  feu  |>  )flibili.<^     £t  harum  rurfus  quzlibet  fpeciesmul- 

tiplex  quas  ego  fpecies  in  hoc  §.  explijcavi.  '  bichard.  in  d.  Rub. 

•  •  •  .       * 

Of  neceflary  (5)  Conditions,  fome  may  be  fo  termed,  in 
*BaT.  inL.i.decond.  i'cl^e^V  of  Pfl^,  fomc  111  reff)eQ  of  Laws.  By  neceflary 
Ac  con^^  u  V  n=b!  Conditions,  in  refpea  of  Fafl,  I  underftand  thofe  Condi- 
jo.^t!u  5.  "  '  ^"^ ' ;;    tions,   whereof  there  is  a  ccitaiii  and  infallible  natural 

Caufe,  by  Force  whereof  th^  Condition  muft  neccfTarily 
follow :    As  if  the  Teftator  make  A.  B.  his  Executor,  or 

^  glTC 


Part  rV.  Of  the  Form  of  TeJlamenfSf 

give  hiin  a  hundred  Pouhds,  if  the  Suri  fliaU  rife  the  next 

Day  t.     Of  (6)  this  kipd  of  neceflary  Conditions  ^here  be  •  Paul,  dt  Cjftr.  in  L. 

two  Sorts  «,  fome  are  dertain  in  every  natural  Refpea,  that  n  P^Jitni^  f.fub.cbnd. 

f.         ♦    .  ,  .  ,  '        t       ^        ./.''.,,  ft*    crc    fsiovac     Alex* 

IS  to  lay.  It  IS  not*  only  certain,  that  the  Condition  will  confii.  59.  h.  14.  vol.  4. 
follow,  but  alfo  when ;  as  in  the  former  Example  of  the  Sicbud  ubi  fupta. 
B  ifing  of  the  Sun.  And  fogje  again  are  certain,  but  not  in  uA^^P^fre^^id^^^ 
every  Refpeit ;  as  when  the  TeAator  maketh  A.  B.  his  Ex-  d.  L.  fi.  mipiiios,  (. 
ecutor,  if  his  Sou  fliall  die^  or  when  his  Son  ftiall  die ;  ^IJ^^**  *^^^  ^^  ^ 
for  albeit,  it  be  certain,  that  every  Man  muft  die;  yet  eife^l^^'dSl- 
when,  where,  or  how,  it  is  uncertain^*  By  neceflTary  unum  neceflitatU  fo- 
Conditions  fo  termed  in  refped  of  Law^  I  underftand  all  *"'*  fccundam  na- 
fuch  Conditions,  which  the  Law  requireth  in  every  Ail,  an'^^^n^ccflitatirfoturm 
albeit  the  fame  were  not  expieffed.  As  for  Example,  the  Secundum  fidem  carho- 
Tcfiator  faith,  I  make^.  B.  my  Executor,  if  lie  wiH  in- J{^*™;^^J  ^^^^.^^^^^ 

teimeddle  therewith  y ;  or  Igive^.  J5.  a  hundred  Pounds,  tium  ncceffitatu  pr«I 
if  he  will  si.  This  kind  of  neceffary  Condition  is  fomettmes  f«ntis,  vcluti  ii  non  t©- 
cxprf  fled  by  the  Tcftator,  and  fometimes  no|  exprcffed  »;     I'll^haTdl^T/d^' Rob.  - 

dc  Inftit.    &    fub.  O 
.  '  GrafT.  Thefaur.com.  op.  {.  legitum.  q.  47.  L.  haec  verba,  de  leg.  i.  ff.  *  L.  ii  ita  $.  ilU  f& 

de  leg.  J.  •  jyD*  in  d.  L*  c.  bacc  yeiba. 

Of  (7)  impoffible  Conditions,  there  be  four  Sorts  b;  in  ^Sidiard.  in  d.Rob. 
the  firft  Sort  (8)  are  contained  thofc  w hereunto  A'tf/wr^  ^^cmzldt'^^^^^^ 
an  Impediment.     For  Example ;    the  Teilator  maketh  if.  B.  impoflibiiie,  de  veibw 
hb  Executor,  or  giveth  him  a  hundred  Pounds,  if  ie  touch  ^'  f>^* 
the  Skies  with  his  Finger ;  or  if  he  drink  up  all  the  Water      L     ^55     J 
in  the  Sea  c.    In  (9)  the  fecond  Sort  are  contained  thofe  *  5*  J«P/^®^|J^^^^^ 

.  -1.1  V  .     w  1  •mM'  A     '*'*•  °*  n«rea.  inlutu- 

,  Conditions  which  be  contrary  io  Law  or  good  Manners  :    As  end.  &  Minfmg.  ibid. 
for  Example ;   The  Teftator  maketh  A.  B.  his  Executor,  l^  impoffibiUg.  ff.  de 
or  giveth  him  a  hundred  Pounds,  ifhe  murder  fuch  a  Man,  ;77^:^^^^^   ^  ^'' *^ 
or  deflower  fuch  a  Woman  ^i  this  Condition  is  untawful  ^iMinfingind.  $.  Im- 
and  unhoneft,  and  confequently  to  be  deemed  unpoffiblc ;  P«>^*»'i'"^?^* '"^  <^* 
For  the  Law  would  have  us  to  think  every  Thing  impoffible  •Llfi^ii^fn^decond. 
to  be  done,  which  is  unlawful  to  be  done  ^ ;  hereupon  it  is  Inftitut. 
faid.  Id  fojfumus  quod  de  jure  fojfumus^  as  if  every  Thing  '^^-^^  ^'^'  ^^^^"^ 
unlawful  were  alfo  impoffible^.    In  (10)  the  third  Sort 
ace  contained  thefe  Conditions,  which  albeit  they  are  not 
otherwife  utterly  impoffible,  in  rcfpeft  oiNatUre^  or  of  Law, 
yet  in  refpeft  of  the  Perfon,  arc  fo  hard,  that  they  feem  im^ 
foffiile\  as  if  the  Teftator  make  i9.  J?,  his  Executor,  if  he 
fhall  marry  the  King's  Daughter,  he  being  but  a  bafe  Sub- 
ject S.     In  (1 1)  the  fourth  Sort  are  contained  ^hofe  Condi-  '  Slchard.  in  d.  Rub. 
tions,  which  by  Reafon  of  Contrariety  or  repugnant  Perplexi-  *[.  J."^***.  ^  ^^' .  C- 
ty  be  impoffible,  or  incompatible  ^ ;  as  if  the  Tefta^tor  fay,  poffibSw,  Sic'in'd!il 
If  my  Son  be  Executor>  I  make  my  Daughter  my  only  Ex-  irapoffibiiis  ff.  deverb. 
ecutrix;  and  if  my  Daughter  be  Executrix,  I  Will  that  my  2^:  >  «,.,.     ^    , 
Bon  be  iele  Executor '.  ,  cond.  inftit. 

1  D*  X^.  fi  Titiitt.  Minfiog.  in   d.   $.  impolHbilis. 

Poffible  (12)  Conditions  are  thofe  which  ate,  as  it  were, 
in  the  midft  betwixt  necejjary  and  impojfihle  Conditions^  and 
which  are  indij^erenty  either  to  be,  or  not  to  be  k.     Or(i3)  i^^I^fwc'^^  ^ 
poffible  Conditions,  fome  arc  termed  cafual,  fome  arbitrary,  •     '     ^^  ^' "'  ^' 

ana 
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*  ^^«»ic.  %.  fin  tuuiia  iind  fonic  are  faid  to  be  tnixt  Conditions  U     Cafual  Condi- 

V.  u  de  inftit.  &  fab!  ^'^"^  *^^  ^^^^^  whcveof  ihc  Event  is  uncertain,  in  refpeft  of 
c.  Mantle,  dc  conjcd.  humane  Knowledf^e  n» ;  As  for  Example;  The  Tcftator 
Bit.  voU  lib.  K>.  tit.  5- doth  make  yl.  B.  Ms  Executor,  or  give  him  a  hundred 
jecond/lnftit.  ff.  "^  Pounds,  if  the  King  of  Sfain  die  this  Year".  ArbhnLry 
■"Spiegel.  Lexic.  vcib.  Conditions  arc  thofc  vihich  the  Law  efteemeth  to  be  in  his 
fortuitura-    ^^  fowcr,  on  whom  the  Condition  isimpofed-^t    AsforEx' 

laft. *de' batieT.  fnfUtr  ample;  the  Teftato^  maketh  A.  B-  his  Executor,  or  givcth 
'  ♦Sichard.  in  d.  Rub,  him  a  hundred  Pounds,  if  he  fhall  go  to  the  Church  P. 
^^AV^Jf'fll^'  ^^^^  Conditions  are  thofe  which  are  partly  arbitrary,  and 

©en.  de  baered.  Injtit.  .  r     \    ,  i     •     i_»     t>  '^         ^    y  i.    Vi 

9  Jaf.  in  L.  fi  filius  a  partly  calual  "Ij^or  partly  in  his  Power,  on  whom  theCon- 
patTc.  ff.  dclib.  &  dition  is  impofed,  and  partly  in  the  Power  of  fome  other ; 
Ti^^^-h't*',  j.Tnfl  As  for  Example ;  the  Tcftator  maketh  ^ -B.  his  Executor, 
^fab.Q.  or  giyeth  him  a  hundred  rounds,  if  he  marry  toeTcftators 

Daughter.  Furthermore  (14)  of  poffible  Conditions,  foroc 
»L.xn  fadloff.  decond.  confift  in  chancing^  fotne  in  giving^  and  fome  in  doing  f.  Fi- 
fe demon,  inally,  (15)  Of  Conditions,  iomc  he  ^rmative,  fome  «/|tf* 

•  D.- L.  in  fatto.  lives^   the  Ufc  of  all   which  Diftinitions  doth  hereafter 

*  Infra  eadem  part.  §•  infCl^  ^* 
pTOK.  cum  ie^uen.  ufijue 
»d  (.  i6»  , 

§,  VJ.  Of  the  Eflfeft  of  a  conditiopal  Difpofitioa. 

1 .  Divers  and  contrary  Effe6is  of  Conditions* 

a.  Two  Rvlesy  where  the  ^''ormer  is,  that  necejfary  and  imt 

fojftble  Conditions  do  notfujpend  the  Effe6i  of  the  Dijfo-^ 

Jition* 

3.  Examples  of  this  former  Rule* 

4.  The  jecond  Rule  is.  That  foffihle  Conditions  do  fufpeni 
the  EjeH  of  the  Difpo/ttion. 

«;.  Example  of  the  fame  Rule, 
r      256     1  6'«  Conditions  partly  certain,  and  partly  uncertain,  do  fufpeni 

^        '     ^ihe  Effea  of  the" Difpofition. 

•7-  Necejfary  Conditions  being  otherwife  exprejfed  than  under' 
flood,  fufpcnd  the  EffeSf  of  the  Dijpofiiton. 

8.  Impoffikle  Conditions,  which  the  Tejlator  fuppofed  to  be 
poffible,  dofufpend  the  Effed  of  the  Dijpofition, 

9.  Divers  Rejlraints  of  this  lafi  Fojition,  being  the  fourth 
Limitation  of  the  former  Rule* 

'  10.  Very  hard  Conditions,  or  almofl  impoffible,  dofufpend 

the  Effe€i  of  the  Difpofition. 

IJ.  jt  Rejlraint  of  this  lafl  Pafition,  being  the  fifth  Limita- 
tion, 

1  z.  Impoffible  Conditions  negatively  conceived,  are  not  void 
ihemjelves,  hut  make  void  the  Dtfpo/itioft. 

13.  A  Rejlraita  of  this  lafl  Conclufion,  being  thefixth  Limi- 
,    ;-•.  ,.                              taiion* 

14.  Conditions  which  become  impoffible,  being  at  the firjl  pof- 
fible, do  hinder  the  Effe^  of  the  Difpofition* 

IS-'  A  Refiraint  of  this  Conchifion,  hing  the  feve^th  Lin^ta- 

iion  of  the  former  Rule* 

l6.  The  Condition  which  is  both  impoffihlf  and  unhonejl, 

tnaknh  void  the  Difpofition. 

17.  C^- 
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17.  Conditions  which  he  impojfilky  by  Reafon  of  Refugndncj, 
make  void  the  Diffo/ition, 

18.  A  Refiraint  of  this  loft  Limitation., 

19.  Pofftble  Conditions  dofufpend  the  Effe^  of  the  Diffofitlon^ 
until  they  he  accomflifhed, 

ao.  Divers  Limitations   of  this  Pofition  being   the  fecond 

Rule. 
ftj .  A  further  Confideration  of  the  former  ConclufionSy  tO" 

gether  with  other  ^ueflions.  , 

THE  (i)  Diverfity  of  Conditions  brcedcth  many  and 
contrary  Effects.  For  fometimcs,  he  that  is  appoint- 
ed Executor  conditionally,  or  to  whom  any  Legacy  is 
Siven  conditionally,  is  not  to  be  admitted  to  ,the  Executor- 
lip,  nor  can  effectually  demand  the  Legacy,  until  the 
Condition  be  accompliflied.  And  again,  fometimes  he  that 
is  named  Executor,  or  to  whom  any  Thing  is  bequeathed 
upon  Condition,  may  prefently  be  admitted  to  the  Exe* 
catorfliip,  or  demand  the  Legacy,  though  the  Condition 
be  not  yet  accomplifhed,  or  as  though  no  Condition  at  all  ' 

were  expreffed. 

Wherefore,  that  we  may  know  when  the  Condition  is  to 
be  firft  accomplifhed,  before  the  Executor  can  be  admitted, 
or  the  Legatary  demand  his  Legacy ;    and  contrariwife,  ' 

when  the  Executor  may  be  admitted,  or  the  Legatary  make 
his  Demand  before  the  Accomplifhment  of  the  Condition,  I 
-  thought  good  to  deliver  two  Rules,  with  their  Limitations* 
The  (2)  former  Rule  is  this,  JVhen  the  Condition  is  ex'^ 
iream,  that  is  to  fay\  Either  necejfary  or  imfoffilhy  fuch  Con^ 
dition  hinder eth  not  the  Executpr  nor  Legatary y  but  that  he  may 
he  admitted  to  the  Execiitorfhipy  or  recover  the  Legacy  i  as  if 
fuch  had  not  been  at  all  expreffed^.     For  Example,  (3)  the  ■  !•  fi  pupillus,  J. qui 
Teftator  doth  make  thee  his  Executor,  or  doth  give  thee  a  ^^^  X'^iJj^''  ^^^  ^T 
hundred  Pounds,  if  the  Sun  (ball  arife  upon  Ea/ler-day  x ;   *  V     "*"L  *  t 
or  the  Teftator  doth  make  thee  bis  Executor,  or  giveth  .^o];  ^^  ca.de  ccmd. 
thee  a  hundred  Pounds,  if  thou  (halt  driVik  up  all  the  Water  mdeb.  L.  juUanus  d^ 
in  the  Sea  y  :    Both  thefe  Conditions  are  exlrieam,  the  one  J  "^*' J**  ^^^-  ^\***"' 
nccelfary,  the  other  impoflible ;  and  therefore  in  thefe  two  J^"*x.  ^^^tJ^tion^L* 
Cafes  thou  mayeft  be  admitted  Executor,  or  obtain  the  HUu9,  L.  quandam-L« 
Legacy  ;  as  if  the'Difpolition  had  been  fimple,  or  without  "?"^^*'L*'t  ^^^\  ^■f- 

^rCr^A-'*.  tltut.  fn  L.  repiehcnd- 

any  fuch  Condition  ».  enda.  de  inftit.  &  fub 

€•  j.  impofnbilis,  Iii{^. 
^e  hzred.  Indit.  '  Paul,  de  Cailr.  in  d*  L.  fi  pupilliis  §•  qui  fub  condit.   bichard.  in  Rub.  de 

Ififiit.  ic  fub.  C*  n.  7.  '  Minfmg.  iii  §.  Impoflibilis,  lofUt.  de  UiCTod.  Initit.  *  Per  LL.  fupra- 

The  (4)  fecond  Rule  is  this.  When  the  Condition  is  not 

esctream^  but  indifferent  or  pofjibUy  then  the  fame  (Condition  muji 

firfl  he  fatisfied  bfore  the  Executor  can  be  admitted,  or  the  Le- 

zatary  recover  his  Legacy  ^.     For  Example,  (5)  the  Teftator  '  L.  qui   baered.   de 
^  *     -^  ^    -^  r    *  V3/  ^^^j.^^  &  demon.  L,  fi 

"*^^"  quh  fub  conditlone,  if 
fuis  omlC  earn  Tefb.  L.  oedere  diem  de  verb.  fig.  fT.  CxzK*  com.  op.  {.  le^a^utn^q.  5a.  Stmo  4e  Praetisi 
it  inteip.  m\U  vol*  lib.  5.  ioterp.  9.  dub«  ^«  fol.  66*  n<  109.. 


] 
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doth  make  thee  hi$  Executor,  or  doth^ive  thee  a  hundred 

Pounds,  if  his  Ship  fliall  return  ftom  Kinice.    This  Con- 

*  Minfing.  in  §.  h«m  dition  is  indifferent^  neitheif  ncceffary  nor  impoffible  ^.    In 

«"aL^^^u?h««^^^^^  until  the  fame  Condition  bccx- 

Ibi  Cloff.  Bar.  &  alii,  ^^int,  thou  canft  neither  be  Executor,  nor  obtain  the  Legacy 

by  Force  of  that  Difpofition  <?.    To  retuin  to  the  former 
Rule,  the  fame  is  diverfly  limited  or  reftraincd. 

The  firfi  Limitation  thereof  may  be  this,  that  albeit  (6) 
that  Condition  which  by  Cfourfe  of  Nature  mu ft  needs  fol- 
low, is.accounted;as  it  were  already  accomplifhed  by  Reafon 
of  the  infallible  Certainty;  yet  when  the  Condition  is  not 
in  every  Refpe6l  certain,  but  certain  and  uncertain  in  d'nrers 
Refpc6ls :  As  for  Example;  the  Teftator  maketh  A*  B-  hb 
Executor,  or  giveth  him  a  hundred  I'ounds,  if,  or  when 
«  Nilill  interefle  utrura  his  Son  fliall  die  ^.    Howfoevcr  this  Condition  be  certain 
teftator^dUMit^fim^OT^^^  in  fcfpaft  of  Death,  bccaufe  it  is  not  certain  in  refpeft  of 
TOtet^^rBarl^CaftT!  the  Time  of  his  Death ;    therefore  in  the  mean  Time,  the 
icAiex.  inL.  cxtrane- Exccutor  or  Legatary,  where  there  is  fuch  a  Condition, 

iSit^*  ^qw/*  winio^*"**^^  ®^^**^  ^^^  Exccutorfliip  or  Legacy,  but  muft  cx- 
c^munh  eft,  alt  Alex.  peS  thc  Event  of  the  Condition  «. 

In    d.    L.    extraneum,  ' 

licet  fecufl  fit  in  contraeUbus.  «  Paul.  4e  Caiir.  &  Jaf.  in  d.  L«  Utraneum.  Slcliard.  in  d.  Rab. 

de  IniUt.  &  fab.  a 

Another  (7)  Limitation  to  thc    former    Rule   b  this; 
although  the  Difpofition  be  not  made  conditional  by  ez- 
preflSng  of  that  Condition,  which  by  the  Law  is  neceferily 
« L.  haec  Teibt,  ff.  de  underftood  ^.    Neverthelefs,  if  the  Condition  be  expreffcd 
leg.  X.  in  other  Manner  than  is   underftood,    the  Difpofition  is 

«  L.  fi.  iu,  5.  iiu  ff.  thereby  made  conditional  8 ;  fo  that  in  the  mean  Time,  thc 
deieg.i.  '    '  Effeft  thereof  is  fufpended.    <As  for  Example ;  thcTeftator 

"» D.4.  illi  ibi,  fi  volet,  faith,  I  give  to  -4.  J^.  twenty  Pounds  if  he  will  ^.  In  which 
id  eft,  fi  fc  ^lic  de-  Cafe,  except  the  Legatary  do  by  fomc  Means  declare  his 
xlaiaveiit.  Willingnefs,  the  Legacy  b  not  due ;   and  if  he  die  in  thc 

mean  Time,  before  he  have  declared  his  Willingnefs,  the 
Legacy  is  not  transferred  to  the  Executor  or  Adminiftratpr 

*  I  f  &  V?  'nd  4  °^  the  Legatary » ;  whereas,  if  no  fuch  Condition  had  been 
iiu.'  Qj»fe *uinen,' ^xpreffed,  but  that  the  Legacy  had  been  left  fimply,  then 
ifto  fiquidem  cafii  di-  albeit  the  Legatary  had  died,  not  knovring  of  the  faid  Be- 
^uS^ln  f^B^^iibe^r  ^^^^»  ^**  Executors ;or  Adminiftrators  might  have  obtained 

f.TO  legal,  rei  fingular.  the  fame  ». 
ol.  455. 

*  Bar.  ZaC  &  alii  in  d.  L*  Laec  verba,  ff.  de  lega.  I* 

The  third  Limitation  i^s.  When  it  doth  appear  to  be  the 
Tefiator's  Meaning,  by  the  Expreffing  of  the  faid  neceflary 
t  Graff.  ThefiiuT.  com.  Condition,  to  make  the  Difpofition  conditional  ^ 

op.   $•  legatuni*  q*  47. 

ubi  etiam  oftenditur  qupmodo  apparcat  hi^ufmodl  teftatoris  volontai. 

[     458     ]  The  Fourth  is.  That  (8)  although  the  impoffible  Condi- 

tions, whether  they  be  impoffible  by  Nature  or  by  Law,  do 
not  hinder  the  EflPpft  of  thc  Difpofition,  being  reputed  as  if 

they 
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they,  were  not  written  nor  uttexed  *".    Neverthelefs,  if  the  "*  I-  3-  fl^»  ^«  conH,  & 

TeftatoT  did.fupppfe  the  fame  Condition  to.be  poffible  or  ,^^^{;^;^-J;^^^^^^^ 

lawful,  then  is  not  the  Condition  void,  but  the  Difpofuion  Groii'.  Thefaur.   com. 

whereunto  it  is  added".     As  for  Example;  the  Teftatov^P- §•  ^^•^^'^»  <?•  ^^^v. 

mdketh  A*  B.  bis  Executor,    or  giveth  him    a  hundred  ^^  ^Q^^y^"^Jj,"[^^  '  ' 

Pounds,  if  he  marry  his,    the  TeSator's  Daughter,  fup-    ' 

pofmg  her  to  be  living,^  whereas  ftie  is  dead ;  in  this  Cafe 

the  Condition  is  impoffibie,  for  the  Legat?iry  csinnot  marry 

a  dead  Woman  ;  And  yet  ncvcrthelef:^,  becaufe  the  Teftator 

did  think  her  to  be  living,  and  fo  the  Condition  to  be  pof- 

fible,  A^  B.  cannot  be  Executor,  nor  obtain  the  Legacy ; 

for  it  is  not  likely,  that  the  Teflator  would  have  made  him 

Executor,  or  have  given  him  a  hundred  Poundp,  if  he  had 

known  or    believed   his    l>au^lner    to    h.^ve   been  dead  <2.  o  dd,  |„  d,  i«.fcrvo 

Howbeit  (<))  there  be  divers  Cafes  wherein  the  Difpofition  nwnumUro.  . 

is  not  void,  by  Reafou  of  .an  impoffibie  Condition,  which 

the  TcRatordid  account. poflible  and  lawful ;  but  the  C  on- 

dition  itfelf  is  void,  howfocver   it  feemed   polfible  in  the 

Opinion  of  the  Tcftator.     One  i^,  where   the  Condition 

maybe  acc*)mpliflicd  by  fome  equivalent   Means,. though 

not   in  the  fame  Manner  defcribed   in  the   D  if  portion  P :  T^^'^^j^f"^^*  $•  ^' 

Another  Cafe  is,  when  the  Teflator  after  the  Making  of  Bar.^in  L.'i/dccond! 

his  Willi  underftanding  the  Condition  to  be  impollible,  did  ^  demon,  ir.  jaf  ia 

nevcrthelefs  confirm  his  Will  by  Codicils  q.     The  like  is,  f"  ^;/'  ''^'  f "  '^^^*  ^^ 

•when  the  Teilator  was  doubtful  whether  the  Condition  i  jif/  in  d.  L.  fcTvo, 

M-ere, polfible  or  ho  »*,  ot  the  Bequeft  were  in  F^ivour  of  Li-  manumiir.  Arc.  in  L. 

htny^,  or  in  favorem  fiiB  cai>fa>,  when  the  Teftator  .doth  iX^l^^V^bTr;^^ 

bequcaih  any  Thing  to   be  etnployed  to  godly  Ufes;  for},  in  tell,  de  leg.  i, 

then  the  Condition",  which  hefappofed  poffible,  is  rejeiled,  ^''^«  \  ^-  »mp»fl>biHs 

and  the  Difpofuion  available,  aS  pure  and  fimple  t,       ,        J^^  flJlo  ^Lilumiir.  di 

cond.  indeb.  5. 
•  L.  cWitatem  $.  felfum  jimfta  gltiT.  de  condit.  &  demon.  L.  ctim^tichuj,  de  ftat.  lib.  tF.  &  Jaf  in 
de  L-fcrvo.  ,  ^  Bald.  in|L.  i.  C  de  c6m.  ieryo.  manumifT*  B4I>.  in  L<  pTOAimCi  S*  JU  dc  bi«  qu^o 

in  tefi'a.  del.  fi^  &  clariu^  per  Jaf.  in  d.  L*  fervo  manumifT. 

The  Fifth  iS,  when  the  (lo)jCondition  is  not  utterly  im^ 
pdfTible,'  but  very  hard,  arid  as  \i  were  impoffibie  to  be  per- 
formed by  him,  oh  whonilt  is  impofed.     In  which  Cafe  it 
feemeth  to  be  the  Purpofe  of  t!ie  Teflator,  that  the  Party   . 
fhall   reap   no  Benefit   by  that  T)i'fporitioh  ;  otherwife  the 
Teftator  would  not  hjive  impofed  fo   hard  and  difficult  a 
Condition  ^  :    And  therefore  in  this  Cafe,  the  Condition 
doth  fufpend  the  E(Te6l  of  the  Dlfpolition,  until  the  Con- 
dition perfjaps  be  accomplifhe<;l  ^,     Notwithftanding,  (i  i) »»  Sicliard,  in  Rub.  de 
if  the  Condition  be  impoitibleonly  in  Refpeft  of  the  Short-  '"^^  ^  ^"^*  c  Minfmg, 
riefs  of  the  Time  prefcribed  by  the  Teftator  ;  as  if  he  make  a"  LH-^'SuI"^^^^ 
A.  B.  his  Executor,  or  give  him  an  hundred  Pounds,  if  he  »  L.  cum  hafres  J.  j. 
do  erefi  a  Monument  within  three  Days  after  his  Death  ;  in  ***  ^^i%iV^J  ^1  ^^^^^t 
this  Cafe  the  Condition  hurleth  not  v,  for  tliat  it  refpe^ieth  off?tj.*     ^  ' 
the  Execution,  and  not  the  Subftance  of  the  Will.     And  it  '  L.  fi  mihi  &  tibi,  §- 
is  to  be  underftood,  that  the  Teftator  would  have  it  per-  ^*  ^'  ***  ^*5-  i* 
formed  with  as  great  Expedition  as  is  poffible  z.  •Tf   l        rw-    & 

alii  d.  §,  I  Zaf.  in  L.  continuus»  &  illud.  de  ver.  ob>  fT. 

Vol.  I.  0^%  The 
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« 

The  Sixth  is.   When  (la)  the  impoflible  Condition  is 

'    conceived  negatively,  for  then  it  is  not  accounted  as  if  it 

,  were  void  itfelf,  (as  is  the  affirmative  impoffible  Condition) 

but  it  maketh  void  the  Difpofition  whereunto  it  is  adjoined* 

As  for  Example ;    the  Teftator  chargeth  his  Executor,  to 

£     259     ]       whom  he  hath  alfo  given  the  Refidue  of  his  Goods^  that  if 

he  do  not  touch  the  Skies  v«^ith  his  Finger,  or  do  not  kill 

his  Father,  then  to  pay  to  A.  J5.  an  hundred  Pounds ;  in 

»5.lMultim.Inftlt.dc  this  Cafe  the  Legaty  is  void  «.     The  Reafon  is,  becaufe 

lf^*i;'l"^!l'^*?^*'^j^*  the  Executor  who  otherwife  fhould  have  the  fame  Thing 

dc  fidci  conn.  L,  unlc  .  i_     •     •  1  -n      »  r  1    -         l       •^i_- 

C.  ds  hh  qua  Pm.  bequeathed,  is  not  to  bepunilhed  for  not  doing  that  Thing 
nomine.  which  is  impoffible  or  unhoneft  to  be  done*^.     But  (13)  ii 

inftu^^elL'caurt  ^he  negative  impbffible  Condition  be  not  fet.down  in  Way  of 
d.  li,  unic.  c.  de  hu  Penalty,  but  fimply,  the  Difpofition  is  not  void,  but  taketh 
^»'  Effeft  prefently.    As  for  Example  ;  the  Teftator  maketh  J. 

B.  his  Executor,  or  giveth  him  a  hundred  Pounds,  if  he 
doth  not  drink  up  all  the  Water  in  the  Sea ;  In  this  Cafe 
(if  any  were  fo  foplifh  as  to  add' any  fuch  Condition)  the 
ESetS^  of  the  Difpofition  is  not  hindered,  and  fo  A*  B*  is  to 
be  admitted  Executor,  or  may  obtain  the  Legacy,  as  if  no 
«  L.  impoffibiiu,  de  Condition  were  exprcffed  c. 

yvth*  ob.  if*  Bar.  &  alii 

1b  eand*  JU  Paul*  <U  CiflT.  in  d*  L.  unic.  qucm  videas« 

The  feventh  Limitation  is.  When  (14)  the  Condition 
was  not  impoflfible  at  the  firft,  but  becometh  impoifible  af- 
terwards ;  for  then  it  is  not  void,  but  maketh  the  Difpofition 
void.     For  Example ;   the  Teftator  maketh  A*  JB.  his  Exe- 
cutor, or  giveth  i  hundred  Pounds,  if  he  marry  his,  the 
Teftator's  Daughter;  afterwards,  and  before  Marriage,  this 
Woman  dieth,  whereby  the  Condition  is  made  impoffible. 
In  this  Cafe  the  Condition,  although  now  impoffible,  is  not 
void,  but  maketh  void  the  Difpofition ;  and  fo  A^  B.  can- 
ftot  be  Executor,  nor  obtain  the  Legacy  by  Virtue  of  fuch 
«^M*iitic.  cte  cotfefl:.  pifp^ition  d.    But  (15)  if  the  Woman  were  not  dead,  but 
?6."  jTis-^Men^h.^dc  ^iclrcfufe  to  be  married,  and  fo  the  Condition  became,  as 
frxfumn.   lib.  4-  fol.  it  were,  impoffible,  for  lack  of  her  Confent :     In  this  Cafe 
7p6.    Q^i  banc  con-  ^\^q  Difpofition  was  iK)t  void,  and  fo  he  might  be  admitted 
«S™»«C°n!'4S^  to  the  ExecBtorffcip,  or  obtain  the  Legacy,  as  if  no  Condi- 
cum  iequen.    Vide  in  tion  had  been  impofed,  or  rather  as  if  the  fame  had  been 

«adem  P*"*  ^ ^- *J* /j'  accomplilhed;  as  elfewhere  «  is  more  fully  declared- 

•  Infra eadtmpaTt.s.8,     ^^^  ^.^^^^^  .^^  ^,^^^  ^^^^  the  Condition  is  bothimpof. 

fible  and  unhoneft,  for  then  the  Difpofition  is  thereby  void ; 

and  that  in  Disfavour  of  the  Teftator,  who  added  fuch  a 
'Bald,  in  t.  fi  pater.  Condition  f :  Whereas  if  the  Condition  had  been  only  im- 
dcinftit.  &  Alb.  c.n.5»poffible  or  unlawful,  the  Difpofition  had  beep  goo<i,  and 
iS^-'^i  i".  ti  i"''^'f  that  in  Favour  of  the  Teftament  %. 

liDili«,  Inixit.  de  hzrea. 

ibift.   aliud  autem    in  contra ftibusobtii^^t.* 

The  Ninth  is.  When  the  Condition  is  impoffible  by  Reafon 
of  Perplexity,  whereof  there  is  Example  before ;    for  then 

*  L.  ubi  repugn:»mia  ^c*  the  Difpofition  is  void  1^. 

leg.  iur.  ff.  &  ibi  C^g-  ^  Tjj^ 

'  nxA.  limit m*  eand.  reg. 
gloff.  ill  d.  5.  i;ttpoflibilU,  ad  Jc  pfitt.  Ducn.  Tr*^.  reg.  &  h\»  verb,  conditio,  ubi  tradidit  nes  Umita* 
liones* 
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The  Tenth  is,  When  (17)  the  Condition  is  repugnant  to 

the  Nature  of  the  Difpolition,  as  in  captious  Difpofitions, 

whereof  I  have  fpoken  hereafter  more  at  large  ^     Notwith-  *  ^n^™  e»dem  jirt.  J. 

/lattdingy  (18)  if  the  Repugnancy  be  not  in  fuch  Sort,  but  "' 

that  it  may  be  reconciled,    it  hurteth  not  the  Difpofition  ^.  *  Ctgnoi.  in  d.  L.  uM 

And  therefore,  if  the  Executor  do  name  two  Executors,  «P«5n»«^»-  *1«  '«6-  ^ 

(For  Example)  his  Son  and  his  Daughter,  with  a  Condition 

that  his  Daughter  do  not  adminif^er  :    Albeit  here  feem  a 

Repugnancy  in  the  Allignation  of  the  Daughter,  for  that  it      £     26o     ] 

is  the  Office  of  every  Executor  to  adminifter,  yet  becaufc 

the  fame  may  be  reconciled,  the  Daughter  is  to  be  admitted 

to  the  Executorfliip,    namely,   to  profecute  any  Aftion, 

though  not  to  adminifter  further  of  any  Goods  whereof 

they  are  in  polTeflion,  or  which  fhall  after, be  by  Adion  fo 

recovered  ^  1  Brook,  Abridg.  wu 

\  executor;  n.  ^    19  H*  §•  Dyer,  Tol.  4« 

The  Eleventh  Limitation  is.  When  the  unhoneft  Condi- 
tion is  referred  to  the  Time  paft,  for  then  it  is  not  rejeSed, 
but  doth  either  prefently  confirm  or  infirm  » the  Effe6l  of  the  !"  Covir.Traa.dcfpon- 
Difpofition.        '^  '  ^  fal.p*n.^c.3.§.i.n^. 

Now,  that  we  have  feen  the  Limitations  of  the  firft  Rule, 
let  us  take  a  View  of  the  Limitations  of  the  fecond  Rule, 
which  is  that,  JVken  (19)  ike  Condition  is  fofftbUy  the  Sffe6l 
of  the  Dtfpojition  is  fuffended^  until  the  Condition  be  accomflijh- 
ed.     So  that  he  wnich  is  made  Executor,  or  to  whom  any 
Thing  is  bequeathed  under  fuch  Condition,  cannot  be  ad- 
mitted to  the  Executorfliip,  nor  obtain  the  Legacy  in  the  ^  -     ^  ,   ,      j     ^ 
mean  Time  >» :  Infomuch,  that  it  is  not  enough  to  perform  cond.  &  demon.  L.  ft 
the  Condition  by  any  other  equivalent  Means,  but  it  muft  qwis    fub    condition. 
be  accompliftied  in  that  precife  Manner  and  Form  of  the  p";^'r5''l^^*'^^^^^^^ 
Londition,  without  varymg  in  any  one  Jot  o.  ver.    fig     c    Grain 

Tlfefaur.   coin*  op*   §* 
legatiun,  q.  52.    Slmo  de  Praetis*  de  interp.  uU.  vol    lib*  5.  Interp*  %  dub.  %,  n.  109.  *  L.  qu4 

krredi*  L«  Menlus,  de  cond.Sc  demop*  if* 

The  firft  Limitation  of  the  fecohd  Rule  is  this,  (20) 
When  it  doth  not  ftand  by  the  Executor  or  Legatary,  where- 
fore the  Condition  is  not  performed  ;  for  then  it  is  account- 
ed to  be  accompliftied  P.      Another    Limitation  is    this, '  C  Impuuri  dc  icg. 
When  the  Condition  is  negative ;  for  there  the  Executor  or  J"^*  ^^^^  ^ 
Legatary,  may,  in  the  mean  Time,  be  admitted  to  the  Ex- 
ecutorfliip, or  recover  tlie  Legacy,  entering  firft  into  Bond  ,  ^,  j^^^.         ^    . 
to  make  Reftithtion,  if  the  Condition  be  not  performed  M»    cond,  &  demon. 

The  third  Limitation  is.  When  the  Condition  was  once,_      «._.    . 

-.-^ r*/i^    J     ^i_  *    ■  u  -.  J  .         \*  ..  'Bar.  lubftitiitione.  ff, 

accompliujcd,  though  it  do  not  continue  f.  de"  vuig.  fub. 

The  fourth  Limitation  is,  when  the  Condition  is  pof&ble, 
in  rcfpefi  of  Faft,  biit  not  lawful »,  .  l.  fiiim,  ff,  de  con«, 

infUt.  fupn  eiidem  part>  $.  St 

But  (ai)  forafmuch  as  none  of  thefe  Conclufions  do  pro- 
ceed fimply  or  indiftinflly,  I  thought  good  to  examine  every 
pf  thciji  feverally,  and  at  large,  namely, 
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*  i«frt  etdem  pan,  §.     ^^^^7  Whether  every  poffiblc  Condition  ought  to  be  ob- 
piox.  fervcd  precifely,  and  ad  unguem  *. 

Secondly,  Whether  it  be  fufiBcient  for  the  Executor  or 
Legatary,  that  it  ftand  not  by  them,  wherefore  the  Condi- 
**  Infra  ead.  pah.  f •  8.  tion  is  not  accompliflied  ". 

Thirdly,  When,  and  in  what  Cafes  the  Executor  or  Le- 
gatary is  to^ be  admitted  to  the  Executorfhip,  ormay  ob- 
tain his  Legacy  before  the  Accomplifhment  of  the  Condi- 

*  Infra  cad.  part.  §«  9.  tion  by  cntei  ing  into  Bond  %• 

Fourthly,  Whether  it  be  fufficient  that  the  Condition  was 
''Infraeadcmpart.J.io.  once  performed,  though  It  do  not  fo  endure  y. 

Fifthly,  Whereas  it  may  be  doubted  of  divers  Condi- 
.  tions,  whether  they.be  lawful,  or  no;  I  have  declared  how 

liiTiJr  ^"''  ''  <"a^-  t^^e  fame  be  lawful,  or  unlawful  ^. 

Un:o  the  which  C^ueftions,  I  have  alfo  added  thefe  fol- 
•  lowing- 

Within  what  Time  the  Condition  may,  or  muft  be  ac- 
complifhed,  when  no  Certain  Time  is  limited  by  the  Tef- 

»  Infra  eadem  part.  J.  ^^^^^  a. 

Then  how  that  ufual  Condition  (if  he  die  without  Iff^) 

^  Infra  eadem  part.  J.  jg  j^,  j^^  underi^ood,  or  when  it  is  (aid  to  be  accompliflied  \ 

r      261     1  Finally,  What  Order  is  to  be  taken  concerning  the  Ad- 

^  ■'       minif^ration  or  PoHHfion  of  the  Goods  of  the   Deceafed, 

wliilft  the  Condition  of  tlie  inftitution  of  the  Executor  de- 
« Infra  eadem  part  j.  pendeth  unaccomplifhcd  «. 

§*  VIL  Whether  every  poflible  Condition  ought  to 

be  obferved  precifely. 

< 

1 .  Conditions  are  of  aJlriSf  Interpretation. 

2-  Conai lions  inducing  a  Form^  are  to  be  obferved  fredfely* 

3.  Examples  hereof. 

4.  IVhen  the  Tefiator  doth  refpefi  the  End^  itjkiihlh  not  of 
the  Means, 

I    5,   Voluntary  Conditions  are  to  be  obferved  frecifely,  nctne- 
ceffary  Conditions* 
6.  He  in  whofe  Favour  the  Condition  is  made,  may  confe/U 

to  other  Means. 
y.   The  Condition  of  Payment  to  be  made  to  the  Infant,  isfr" 
ti^ficd  by  Payment  to  the  Tutor. 

8.  In  Subjlitutions  it  fufficeth,  that  the  Condition  be  ^eAedhy 
other  equivalent  Means. 

9.  In  Favour  of  Liberty^  or  of  godly  Vfis,  the  Condition 
need  not  to  be  precifely  obferved. 

10.  Whether  the  Condition  may  be  performed  by  another  Vtr- 
fony  than  him  that  is  named  In  the  Condition. 

*  1 1 .  Where  the  Law  allozveth  other  Means,  the  fredfe  Form 
need  not  to  be  obferved. 

T!  T^'^^^    c^"«*  T70RASMUCII  (1)  as  Conditions  are  faid  to  be  of  a 
UguiVn.,  (u  s'i.  l[^.u     -*^    f'li^t-  intcrpictation  ^,  anJ  to  induce  a  Form  to  every 

Dif- 


PartlV.  OfthePbrmofTeJiaments*, 

Difpofition,  Mrhercunto  they  are  joined^;  unto  which  *  Bald-  la  AutT^en.  tit 
Form  nothing  maybe  added,  nothing  <^etrafled;  nothing  Ijl'^^^f^^?"!^^^^ 
altered  *'.  Therefore  it  i$  holden  for  a  Rule,  that  (2)  every  aquci.  dc  retTaalj.  u 
poffible  Condition  ought  to  be  precifely  obferved  s :  Neither  f^-  21.  n.  13. 
is  it  fufficient  (but  in  fome  Cafes)  to  accomplifh  the  fame  5  gi^ff  n'  '^^^l! 
by  any  other  Means,  or  in  any  other  Manner  than  is  pre-  Icckiusin  c.  cumnonu 
fcribed.     For  Example ;  (3)  the  Teftator  roaketh  T.  S.  his  ^V^'^J^; ''"  ^'  "•  ^ 

r  •      ^u  u*  u       J      J  T>  I      Ti      n     n     •        '  GTafl.  Thefaur.  com. 

Executor,  or  givethhim  a  hundred  rounds,  11  he  ihall  give  op.  §.  icgatum.  q.  53- 
id  A,  B.  ten  Pounds;    and  T.  S.  not  knowing  of  the  Tcf-  ubi  atuftatur  decom- 
tator's  Will,  doth  of  Compaffioii  or  good  Will,  give  ten  ™""*  ^P'*'"®*- 
Pounds  to  A»  B.  beoaufe  poor,,  and  he  is  rich.     In  this 
Cafe  7".  S.  fhall  not  be  reputed  to  have  accomplilhed  the 

Condition,  becaufe  he  being,  ignorant  of  the  I^ifpofition,  h  cioff.  &  dD.  In  L.  fi 
did  it  not  vrith  a  M^nd'or  Purpofe  to  fatisfy  the  Condition^:  quU  hawedcm  C.  de 
Never thelefs,  if  T.  S.  did  firft  know  of  the  Condition,  he^n^i*-  ^^^'  *.J*« 
will  be  prefumed  to  have  given  the  ten  Pounds  with  a  Mind  ^rj^haSlcSflld.J* 
to  perform  the  Condition,  unlefs  the  contrary  do  appear  J;  rc|atum,  q.  32-  »•  5« 
fo  that  it  is  not  neceifary  to  proteft,  or  to  affirm  by  Words.'I  Bar* &  Paul.  dcC^ftr,. 
that  T»  S.  did  give  the  ten-  Pounds  with  a  Mind  or  Intent  demon, 
to  perform  the  Condition,  feeing  the  fame  is  prefujmed,  un- 
lefs the  contrary  be  proved  1^.  Another  Example  to  the  fame  k  Bar.  &  Paul.  dcCato 
Etfe5l  is  this  ;  The  Teftator  mak^th  T.  S.  his  Executor,  or  in  d.  L.  «• 
giveth  him  a  hundred  Pounds,  if  he  pay  ten  Pounds  to  C 
D.  before  a  certain  Time,  within  which  Time  C  D.  dieth, 
and  T,  S,  paycth  the  fame  ten  Pounds  within  the  Time,  to 
the  Executor  or  Adminiftrator  of  C.  D.     In  this  Cafe  the 
Condition  is  not  faid  to  be  performed,  and  fo  T.  5.  cannot 
be  Executor,  lior  obtain  the  Legacy  of  a  hundred  Pounds, 
becaufe  he  did  not  pay  the  ten  Pounds  to  C  D.  himfelfi      r        ^       -1. 
for  the  Payment  oucht  to  have  been  made  to  C.  D*  himfelf  l,  .  ^    r  ^r  J'    r    « 

J  ••T^*'  *j*'n  '»L.  Tub.    diverris,    5- 

and  not  to  his  Executors  or  Admmiftrators.  ult.  fciblBar.  decond. 

&  demon,  if.  Mantle, 
decnniefk.  ult.  vol.  lib.  1 1,  tit.  ly,  n.  25.  &  lioc  quidem  fine  diiBcuItate  in  hsrede  legatarll,  quia 
hxTcdi  Icgatarii  folutio  tierLnnn  potcft  per  d.  §.  ult*  fed  an  idem  juris  fit  In  haerede*  hsredis,  queftio 
tit  magis  dubia,  de  qua  legend  us  eft  Mantle,  ubi  fupra. 

The  firft  Limitation  of  the  forefaid  Rule  is,  (4)  When  it 

doth  appear  that  the  Teftator  bath  more  Refpeft  to  the 

End,  than  to  the  Means ;  for  then  it  is  fufficient  that  the 

Tcftament  be  accomplilhed,  although  in  other  Manner  than 

it  is  expre&ed  in  the  Condition  ™.  "  Mamie,  de.eonjca. 

ult.  vol.  lib.  II.  tit.  x6.  n.  3* 

The  fecond  Limitation  is.  When  (5)  the  Condition  is  not 
voluntary,  but  neceffary ;  for  in  neceffary  Conditions  it  is 
not  material,  whether  the  fame  be  accompltflied  in  that 
Manner  exprefled  by  the  Teftator,  or  in  any  other  g^^d  .  g^^^  ,^  -  ^^^     ^ 

Mannpr".  q.uid  fi  Untum,  n. «.  de 

Hbr&poftbi!.  AT.  GrafT.  TV.cfaur.  com.  op.  §.  Icgatuni,  q.  5a-    Simo  de  Praetit.  de  intcrp.  alt*  voU  lib* 
1.  ill  fin.  ubi  ctiiQi  lefpoadlt  quaenam  conditio  fit  dicenda  neceiTaria,  v«l  voluntaria* 

The  third  Limitation  is.  When  (6)  the  Perfon  in  whofc 
Favour  ^he  Condition  was  made,  doth^confcnt  that  the 

fame  ' 
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Simo  cle  trxtiu  de  fame  bc  accompliflied  In  other  Manner  o.    For  Example; 

^nterp.  «lt>  vol.  lib.  i.^j^^  Teftatof  maketh   thee  his  Executor,  or  giveth  thee  a 

olut  u  t. ».  M«  hundred  Pounds,  if  thou  give  to  A.  B.  ten  Pounds  :  So  it  is, 

tha.t,A.  J3.  did  o>ve  unto  thee  ten  Pounds,  and  is  contented 
to  be  releafed  of  that  ten  Pounds  which  he  is  to  receive- 
In  this  Cafe  the  Condition  fhall   be  accounted  for  accom- 
f  Simo  uki  fuf/*  ^i«*  plifhed,  as  if  the  ten  Pounds  had  been  really  paid  P.  Tbcfc 
f  maTfe  contranum^ob-  ^j^^^^  Limitations  (efpecially  the  firft  of  them)  are  fo  gcnc- 

lttMU*difpofitiwic>u-  ral,  that  they  may  feera  to  comprehend  the  Rcfiduc  of  the 
jm  regai  Angiia-.  Per-  Limitations  ;  neverthclefs,  it  Ihall  not  be  amifs,  if  I  ex- 
kins,  tu.  condit.  f^i-p^cfs  them  for  the  better  Underftanding  of  thofe  former 

140*  V  .       •         •  ' 

^  Limitauons* 

The  fourth  Limitation  therefore  (7)  is  this,  Wten  that 
fL.fl  fimdnF,  ff.  de  is  paid  to  the  Tutor,  which  is  limited  to  the  Child  «?•  For 
«;qpd^  &  dencKKu  Example;  thou  art  made  Executor,  or  a  hundred  Pounds  is 

-bequeathed  to  thee,  if  thou  pay  unto  the  Tcftator's  Son 
(being  an  Infant)  ten  Pounds  :  In  this  Cafe  the  Condition 
is  fufficiently  performed,  if  Payment  be  made  to  the  Tutor 
TD.t.  fi  funAu*  CrifT.  of  the  Child  r,  efpecially,  if  the  Money  be  converted  to 


*•  '•  ^!u  concft.  uiti  ^^^«  Benefit  of  the  Child  s.     And  albeit,  this  Condition  may 
'  !!lrVib.  11!  Ut.  17/nibe  faid  to  be  a  voluntary  Condition,  becaufe  it  doth  confift 


for  if  Payment  fhould  be  made  to  the  Child,  it  might  eafily 
•  Mantic.iibi Tupta*     be  confumed,  and  do  the  Child  little  Benefit *,  and  there- 
fore better  for  the  Child,  and  more  agreeable  to  the  Mean* 
ing  of  the  Teftator,  and  more  fafc  for  him  that  payeth  the 
Money',  to  pay  the  fame  to  the  Tutor,  rather  than  to  the 
-Alcht.  «^«,TfJ^v5s- Infant^- 
pif.ub.  3.  coi.«i.    n  .     ^^^  j.^^  Limitation  is  in  (8)  vulgar,  or  common  Subfti- 

tutions,  for  then  it  is  fufEcient  likewife,  that  the  Condition 

be  eflfefied  by  other  Means,  than  according  to  the  ftrid 

':»Picl.deCaftT.  int.  Form  of  the  Condition ».     For   Example;    the  Teftator 

fi  magiftcT.  C.  de  Inftit.  maketh  his  Son  Executor ;  and  if  he  zvi/l  not,  he  doth  fub- 

<f  fub.  n.  i»  n  fin*       flitute  the  Executor  in  his  Stead ;  if  the  Teflator's  Son  can^ 

not  be  Executor  :  In  this  Cafe  thou  flyalt  be  Executor,  as-if 

he  had  refufcd  to  be  Executor ;    although  refpe<Sling  the 

Form  of  the  Condition,  thou  art  Subftitute  only,  in  cafe 

the  other  will  not,  and  not  in  cafe  he  cannot ;  the  Reafon  is^ 

r     26't     ]      becaufe  in  Subftitutions  the  Law  prefumeth,  that  the  Tcf- 

^  ,     ^  tator  doth  more  regard  the  Effe<ft,  than  the  Forn^  of  th^ 

9  Paul,  dc  Caftir.  ubi  Condition  >'. 

fupra  Alciit.  dc  verb, 
jignif.  lib.  3.  icg.  4-  q.  ••      • 

The  fixth  Litnitation  is  (9)  in  Favour  of  Liberty ;  thai 
is  to  fay,  when  the  Lord  or  Sovereign,  by  his  Teilament, 
granteth  unto  his  Villain  or  Bond-man  Freedom  upon  fome 
•  Bar.  in  L.  MxvUi.  dc  Condition  «• 

fond,  u  demon,  tt-  ^j^^  ^^^^^^j^  Limitation  is.  When  that  which  is  left  conr 

ditionally  is  to  be  diftributed  in  pos  ufus ;  for  in  thefe  two 

Limi* 


■ 


Part  IV.  Of  th  Forms  of  Tejlamnts, 

Limitations,  it  is  fuiEcicnt  that  the  Condition  be  eflefted  by 

other  equivalent  Means,  thouch  not  according  to  the  pre-  .  «     -  j  t  tl^    i 

cue  literal  Form  of  the  Condition  ».  ^-um  addu.  ibid. 

The  eighth  Limitation  is,  When  the  (to)  Condition, 
which  confifteth  in  giving,  is  performed  by  another,  than 
by  him  (yet  for  him)  who  is  named  Executor,  or  to  whom 
any  Thing  is  given  upon  Condition,  if  he  give  to  another. 
In  which  Cafe  it  is  all  one  as  if  himfelf  had  given  the 
fame  b.  '  » g^^  !„  ^  Amliuf* 

»  de  flat.  horn.  fT.  &  in 

L-  fin.  de  cond.  inftlt.  fT.  atqw  lioc  eft  magis  commune,  tefte  ManUc.  do  conjefl.  vjiU  vol.  Ub.  ii«  tit* 
17.  n.  lo» 

The  ninth  Limitation  is.  When  the  Condition  cannot  be 
performed  in  fuch  Manner  as  is  prefcribed  in  the  Condition: 
As  for  Example ;  the  Teftator  giveth  a  SuiH  of  Money,  if 
fo  many  Sermon^  be  made  in  fuch  a  Church,  within  fuch  a 
Time-  During  which  Time  the  Church  Is  interdicted;  by 
OccafiOn  whereof  the  Condition  cannot  be  accompliflied - 
In  this  Caf«,  the  Difpofiticn  is  not  abfolutely  void  S  but  *  ^r^l^SfJ"^^ 
the  Money  may  be  converted  to  lomc  godly  Vie  ^.  pcrtin.  ff. 

«  ^  Simo  de   Pr^etit,    d# 

interp.  ult.  vol.  lib.  i.  in  fai* 

The  tenth  Limitation  is,  (11)  When  the  JLaw  doth  in- 
terpret it  as  if  it  were  preciicly  obferved,  as  may  appear  in 
the  next  Queftion  «•  •  Infra  J.  proxiai, 

§  VIII.  Whether  the  Condition  be  accounted  for  ac- 
compliftied  in  Law,  when  it  doth  not  ftand  hy 
the  Executor  or  Legatary^  wherefore  the  fame  is 
not  accomplifhed. 

!•  No  Man  to  he  funtjhedf  but  fuch  as  le  faulty, 

a.  He  is  not  refuted  faulty  in  Law^  who  doth  what  he  can, 

3.  Whether  the  Condition  be  reputed  for  accomflifhed^  if  it 
fiand  not  by  the  Party. 

4.  Certain  DiflinSions  about  the  former  ^u  eft  ion, 

5.  Arbitrary  Conditions  arc  accounted  for  accomplifhed^  if  it  ^ 
do  not  fl and  hy  the  Tarty, 

6.  The  Reafon  of  the  former  Conclufion, 

7.  Arbitrary  Conditions  are  not  accounted  for  accompiijhed^ 
where  the  Party  is  in  Fault* 

6.  Cafual  Conditions  are  not  reputed  to  be  accomfUJlied  before 
the  Event. 

9.  The  Reafon  of  the  different  EffeB  betwixt  cafual  and  ar- 
bitrary Conditions. 

10.  Certain  Cafes  wherein  cafual  Conditions  be  reputed  as  ac^ 
contplifhedy  albeit  the  fame  he  notfo  indeed. 

J I .  In  mixed  Conditions y  this  Confideration  isfirfl  to  be  had^ 
how  the  Impediment  cometh. 

11.  The  Impediment  in  mixed  Conditions  ni(iy  happen  divers       f     264.     1 
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13.  When  hjlandeth  by  himy  hy  whom  the  Condition  is  to  he 
ferformedy  the  fame  is  not  refuted  for  comfleie. 

J  4,  tVhut  if  after  the  firji  Rejufal  he  con/ent,  and  then  thi 
other  Party  is  willing. 

15.  A  Reflraint  of  the  laji  Pojiiion* 

16.  JVhen  it  Jlandeth  by  the  Pgrty  in  whom  the  Condition  is 
'                                    to  be  performed,  the  fame  is  not  reputed  for  comflete. 

iq»  A  Limitation  of  the  former  Conclufion, 

18.  JVhen  the  Teflator  .doth  hinder  the  Performance  of  the 
Condition^  it  hurteth  not  the  Executor  or  Legatary. 

1 9.  When  a  Third  P  erf  on  doth  hinder  the  Performance  of  the 
Condition,  whether  it  hurt  the  Executor  or  Legatary, 

ao.  The  Accomflijhment  of  the  Coiiaiticn  being  hihcered  by 
cafual  Means,  whether  it  hurt  the  Executor  or  Legatary. 

IT  agreetb  (r)  With  Equity  and  Humanity,  That  no  Man 
be  punifhed,  or  deprived  of  his  Right,  without  bis 
»  Cfine  culpa  dc  rcg.  Fault « ;  and  it  fecmeth,  that  (2)  he  is  not  in  Fault,  but 
juT.  6.  ought  to  be  excufed,  who  doth  whatfocver  lieth  in  him  for 

^^PeckitM  in  c.  inipu-  the  Accpftiplifhing  of  that  which  is  impofed  iipon  him^: 
uii.  de  jeg.  jur.  6.      WhercfoTc  no  Marvel  if  at  the  firft  View  it  fcem  true,  that 

when  it  doth  not  ftand  by  the  Executor  or  Legatary,  wherc- 

foje  the  Condition  is  not  performed,  (they  doing  whatfoever 

in  them  lieth,  to  accomplifli  the  fame)  that  then  it  fhould 

«C.cBm!i6nftat.c.lnw  be  accounted  as  if  it  had  been  fully  performed  c.    And  lo 

putaii,dcie5.j"^-ii^-<^-it  is  (3)  for  the  moft  part  true,  That  when  it  doth  not 

fland  by  him  to  whom  it  appertaincth,  wherefore  the  Con- 
dition is  not  accomplifhed,  it  ought  to  be  accounied  as  if 
«  n.  cum  Don  ftat.  d.  it  were  performed  ^  :     But  this  Rule  doth  nort  take  Place 

jur.iib.o.  Wherefore,  (4)    if  we  will  underhand  when  tliis  Rule 

doth  hold  or  fail,  we  are  to  call  to  Mind  feme  of  the  former 
•  Supra cadcm  part.  $.Diftin(ftions  or  Divifions  of  Condition3«,  efpeciallv  this 
5*  That  of  Conditions,  fome.  be  arbitrary^  fuch   as  the  Lawr 

prefumeth  to  be  in  the  Will  and  Power  of  the  Man,  to 
c  L.  unic  §.  fin  autcm  whom  they  are  impofed  ^ :  Some  be  cafual,  fuch  as  are  not 
c.  de  cad.  toiicna,  j^  ^^it  Powei  of  that  Man  to  whom  they  are  impofed,  but 
K^m^ 'del^reS:  even  in  the  Power  of  fome  other  Thing,  or  Perfon;  fo  that 

the  Event  thereof  is  to  us  uncertain  s  :    And  fome  be  mixea> 


Inftit 

a  D.  $'  fm  autem 

^  D.  §.  fin  autem 
&  Minfing.  ubi  " 


Conditions,  fuch  as  confift  partly  in  our  ow-n  Power,  and 

n- Vigl.  partly  in  the  Power  of  fome  other  Thing  or  Perfon  *».   F''^ 

^P'*l  example  of  which  feveral  Conditions,  I  refer  the  Reader  to 

i^Supra  eadem  part,  f  •  ^^^^^  ^^^^^^  ^j^j^j^  j  ,^^^^  ^^^^.  f^^  ^^^^  x^ 

When  (s)  the  Condition  is  meer  arbitrary ^  then  if  it  fland 
not  by  him,  by  whom  the  Condition  is  to  be  performed,  the 
Law  reputeth  the  fame  as  if  it  were  fully  accomplimed. 


»  Hoc  effe    cxcmplnm  .^  t  ivn 

poteftativae  conditionis;  patet  ex  Sichard.  in  Rub.  de  inftit.  &  fub.  C  n.  9.  &  Minfingero,  in  f  •  n^- 
InSCit*  de  haeied.  Inftit.  n.  2.  quorum  alter  profert  excraplum  eundi  Franc  ford  I  um,  alter  eunOi  o  - 
canum  :  Reliqui  fere  omncs  inllant  in  hoc  cxcmplo,  fi  afcendc^*  capitoUum.  DX>,  in  d.  J-  fin  autem,  v^ 
de  cad.  tol.  &  in  d.  §•  Pen.  Inftit.  de  hsered.  inftit uend.  '    ^.    . 


Pait  IV*  Of  ike  Form  of  Tejlamenfs. 

ThatDay  being  come,  by  Reafon  of  Overflowing  of  Waters, 
or  fome  other  neccflary  Impediment,  thou  art  not  then  able 
to  go  to  the  Church,  being  otherwifc  willing  to  go,  if  thou  v 

hadft  not/be^n  hindered.     In  this  Cafe  thoi^  art  to  be  ad- 
mitted  Executor, '  and  mayeft   recover  thy  Legacy,  as  if 
thou  hadft  gone  to  the  Church  that  Day  >» ;  the  (<5)  Reafon      r     26?     T 
wherefore  the  Con<lition  is  accounted  for  accompliflied  in  "D.  L.  qua  fub  con- 
Law,  albeit  refpeiting  the  Fa6l  it  is  not  accompliflied,  I  ditionc,§.  i.ff.dccon- 
fuppofc  to  be  this,  Becaufethe  Teftator  is  prefumedto  havc.,^5;  Hil*  ^^''^^'^' 
more  regard  to  the  Good-will  and  Endeavour,  m  thelc  Con- 
ditions which  be  within  thy  Power,  than  to  the  Event  of  •  Sichard.  ©oft  Bar.  «e 
the  Condition  i^ ;  fo  that  by  fatisfying  the  Expeclatioa  of  ^=*^'*-J"  ^•^' ^•^•<1«' 
the  Teftator,  thoii  haft  alfo  fatisfied  {he  Exaflion  of  Law  0.  •"p.p.  in  4.  L.  u 

Howbeit,  (7)  even  there  alfo,  where  the  Condition  is  ar- 
bitrary, and  where  the  Teftator  doth,  as  it  were,  accept 
Good-will  for  a  full  Perfoimance;    if  he,  by  whom  the 
Condition  is  to  be  performed,  were  in  Fault,  by  Occafion 
of  which  Fault,  the  Condition  cannot  indeed  be  accom- 
pliihed,  though  perhaps  the  Party  would  willingly  perform 
ihe  fame,  if  then  he  could,  there  the' fame  Condition  is  not 
reputed  to  be  performed  in  Fiflion  of  Law  P.     For  Ex-  '  Mamie  de  conjeft. 
atople ;  The  Teftator  maketh  A.  B.  his  Executor,  or  giveth  ^^^  ^^l'^  J^.  *^^.'*^ 
him  a  Hundred  Poupds,  if  lie  go  to  the  Church  on  fuch  a  Ba'ld.^  in  5.  L.  i.  C. 
Day;  upon  the  which  Day  >4.  -B.  intending  to  accomplifti  dclnilit.*cfub. 
'the  Condition,  proceede^h  towards  the  Church  :    As  he  is  '        ' 

going,  committeth  fome  Crime  or  Offence,  whereupon  he 
is  arreted  and  ftayed,  fo  ^hat  he  cannot  go  to  the  Church 
according  to  his  Purpofe.     In  this  Cafe  the  Condition  is  not 
accounted  for  accompliflied,  for  that  he,  by  whom  the 
Condition  was  to  be  accompliflied  <?,  was  himfelf  in  the  i  Bit.   &  Bald.  wU 
Fault,  and  the  Caufe  wherefore  the  fame  was  n6taccom-  %^^:  i^^^-  »"  5*  ^"^ 
pliflied..    So  it  is  if  the  Condition  cannot  be  performed,  by  5^^^"  Cravttu.'^cor.fiU 
the  Negligence  or  Delay  of  the  Perfon,  by  whom  the  fame  2o«.  n- 8. 
ought  to  have  been  performed  r :     And  although  an  Impc-  '.^**^-  *"  ^:  ^  \x^*o\ 
diment  is  faid  to  excufe  a  Man  from  Delays,  yet  when  the  i|  il.^it°'l6  n.  iV 
Impediment  may  be  forefeen  and  prevented,  fach  Imped i- •  DD.omne»|nL.  quod 
ment  fliall  not  excufe  him  which  doth  not  avoid  the  fame  *.  ^*' f  i?  ^"aJ^*' „  a  t 
i^or  example;    the  Teftator  maketh  thee  his  Executor,  or  quod  le.  2af. poft  alio* 
giveth  thee  a  Hundred  Pounds,  if  tliou  go  to  the  Church  in  l.    cominuu*,    §. 
within  Two  Months  ;    during  the  Firft  Month  thou  doeft  ^^^f •  ^-  **'  ^"^-  ^^* . 
not  go>  during  the  Second   thou  knoweft  thou  flialt  not 
be  able  to  go,  by  Reafon  of  fome  Impcdipicnt,  be  it  by  Oc- 
cafion  of  Wars,  or  of  the  Weather,  or  of  the  W'ay,  or  of 
fome  Infirmity  in  thy  own  Body;  and  then  being  letted, 
thou  makeft  an  Offer  to  go,  and  doeft  proteft  that  thou  art 
not  able,  and  that  thou  wouldeft  go  if  it  were  poffible : 
Neither  this  Proteftation,  nor  this  Impediment  will  relieve 
thee,  bccaufe  thoi^  didft  willingly  fall  into  thefe  DiflSculties, 
and  wouldft  not  go  when  thou  niightft  fafely  have  gone  ",  «  c.  Mont  dc  rtg.  jnr. 
When  (8)  the  Condition  is  mecr  cafual,  the  fame  is  neither  t^f^iJ^^Vp^^^^^^^ 
accounted  for  accompliflied  or  extant,  in  Prefumption  or  l.  fin.  ad  L.  Rhodwnai 
jFidion  of  Law,  neither  yet  for  wnaccopipliflied  or  deficient,  4e  jadu. 

Vqx-.  Ji  R  r  umU 


of  the  form  of  teJiamtHfs.    .  Pirt  IV* 

tintil  Uie  a^Slual  Event  of  the  fame  Condition  do  iirft  come 
•^  Li  uh*i.  |.  fm  awtem  to  pafs*.  And  therefore,  if  the  Teftator  make  thee  his 
^U  caa.  toi.  ^  ibi  Executor,  or  give  thee  a  Hundied  Pounds,  if  the  King  of 
^  vigii.  &  Minfing.  in  Spain  die  this  Year  y.  In  this  Cafe,  until  thfc  Event  do  in- 
JS-pcn.lnftit.  dehaered.  deed  declare  M^hether  the  King  die  this  Year  or  no,  the 
ji:ait!.end.  Condition  is  neither  accounted  for  cxtant  or  deficient,  but  is 

*  ..ichard*   in    Rub.  de  ^   ^  ,     ,  ,      ,  -r  i        i-  i         •       i      x^        i-  •         r  •  i 

iri^t.  &  fnb.  c.  laipcnded  ''•.     And  it  lie  die,  then  is  the  Condition  laid  to 

■  L.  unic.  j,  fiii  iut*m  be  purified  Or  extant,  and  fo  thou  art  to  be  admitted,  other- 
C.  dceaditdU  ^^,jf^   not  a.     So  theic  is  a  great  Difference,  whether  the 

'Condition  be  arbitrary  orcafualj    for  the  one  is  divers 

T  imes  accounted  for  accotnpliflied  in  Law,  though  not  in 

Fa6l ;  but  the  other  is  not  accounted  for  accompliflied  or 

extant  in  Law,  unlefs  the  fame  be  accomplifhed  in  Faft 

^  feodum  %\  fin  autcmk  alfo  ^.     The  (9)  Reafon  of  the  Difference  is  partly  {hewed 

before ;  iox  in  arbitrary  Conditions ,  the  Teftator  is  prefumed 

not  to  exa6t   more  than  he  may  ealily  perform  on  whom 

L     2^6     "]       fuch  Condition  is  impofed  ^ ;  and  fo  it  is  fufficient  that  it 

»;SichaTd. Bar. Bald. &  ftand  not  by  him,  that  the  fame  Condition  is  not  pciform* 

t.  dc  hillit! V(ub."c*   ^^  '  ^"'  ^^^^  ^^  caft/al  Conditions^  forafmuch  as  the  Tei^ator 

doth  not  refer  it  to  that  which  is  in  his,PoWcr  on  whom  the 
Condition  is  laid;  therefore  the  Teftator  is  thought  to  re- 
fer the  Force  or  Effefl  of  this  Difpofition  to  the  Dctcrmina* 
t  P^"J"  «e  <^aftjr.  in  L.  t^Q^  of  Fortune  <J,  (or  rather  to  fpeak  more  Chriftianly,  to 
tondlt. inftit.  ^^^  ^  I'l  ^'^  ^^^^  0  and  therefore  this  Event  of  Gods  Will 

muff  decide  the  Doubt ;  I  mean,  whether  he  that  is  appoint- 
ed under  fuch  Condition,  fliall  be  Executor,  or  not,  to 
obtain  his  Legacy,  or  not.  Notwithftanding  (10)  fomc- 
timcs  even  in  cafual  Conditions,  it  is  fufBcient  that  it  doth 
.  not  ftatid  by  the  ExecHtor  or  Legatary,  wherefore  the  fame 
Condition  is  not  accompliflied^  like  as  in  arbitrary  Condi- 

uiI^voW  11.  uf^'id'  ^^^"^  *"•  ^^^^  ^"'^  ^^^^  '^^'  whether  the  Teftator  would  have 
t.  15.'  '  '  **  'fo  difpofcd,  hbwfoever  the  Condition  fliould  fall  oUt^- 
♦  O'.off.  in  L.  I.  c.  dc  The  fecond  is,  when  by  the  Fa6Vj  his  Accomplifliment  of 
A^^.?rJ^cWiH.  ff/de  ^^^  Condition  is  hindered,  to  whom  it  is  beneficial  that  the 
tona.>- demon.  ^  fam6  fliould  never  be  performed  S.  The  thiixl  Cafe  is,  in 
^  I.,  f^n.  Cv  de  neceHar.  Favour  of  Freedom,  or  Liberty  froin  Servitude  **. 
:i.ititucnd-  jf  ^,^  ^j  jj  ^.jjj  ^^^^  ^^^^  ^  ^j^^  Condition  is  re* 

puted  in  Law  to  be  accompliflied,  albeit  in  Facl  the  fame 
bo  not  perfornied,  we  muft  confider  by  what  Means  the  Im- 
pediment is  miniftered,  namely,  (12)  Whether  it  proceed 
from  the  Per/on  by  whom  the  Condition  is  to  be  perfetmcd, 
or  from  that  Per/on  to  whom  the  Condition  is  to  be  perform- 
ed, or  from  the  TeJIator  himfelf^  who  dcvifed  the  Condition, 
or  from  fome  other  Third  Perfon  ;  or  whether  it  happen  by 
fome  other  Means^  according  to  the  fecrct  Purpofe  and  Will 
of  God,  which  we  no  lefs  fooliflily,  than  commonly*  call 
N    Chance  or  Fortune, 

When  (13)  he  that  is  made  Executor,  or  to  whom  aLc- 

-     ,  pacy  is  given  upon  a  mixed  Conditiofiy  is  himfelf  the  only 

Caufe  wherefore  the  Condition  is  noC  performed;  *^^? 

'i,.inieitaT!.ei.iff.dc  the  fame  Condition  not  to  be  accounted  for  accompIiA^  • 

n'tct':^"!.''^":  ^oi-  example  i   the  Teftator  maketh  thee  his  Executor,  ot 

.  b.  ii.tit.  i3.  n.  3;.  ^ivew 
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giveth  thee  a  Hundred  Pounds:  if  thou  marry  his  Daughter^ 

thou  rcfufcft  fo  to  do,  v»-ith  ]gieat  Rcafon  is   the  Condition 

not   reputed  for  performed,  and  fo  thou  canH  not  be  Exe- 

cutoi,  nor  obtain  the  Legacy  1^.     Infomuch,  (id)  that  tho' J;,^^'"' Jn  d,L.  intef^a, 

alter"wards  thou   become   willingj  and  (loft  oiler  to   marry  yy^iu  ^  Tu.  Mcnoc^i 

her,  and  llic  then  rcfufe  this  tliy  OiTer,  and  fo  it  doth  now  etc  pr.t lump.  lib.  4.  fjl, 

ilind   by  her,  and  not  by  thee,  that  the  Conuiiion  is  not  J^^-^^'  ".^^^    .^^   '^^  . 

performed  :    JSeverthelels,  thou  canfi  not  reap  any  Jii-neht  tejidituT.  ibtd.u.  m. 

by  her  Rcfufal,  becaufe  thou  hadft   broken  the  Condition 

before,  whereby  thy  Right  paiiVd  avay  and  was  cxtlnguifh- 

cd,  and  lo  thy  Rcpentancie  is  now  too   late  ^  ;    unlel's  (15)  y*^L^r  ^*'^' ^* '^*''l! 

at  fuch  Time  as  thou  didft  refufc,  thou  then  coulueft  not  {jicbard.^in  tind.L  »• 

marry,  for  that  peihaps  at  that  Time  thou  wen  not  of  fuf-  q-  &  eft  com.  op.  tcftc 

ficient  Age  'to  marry,  for  thy  Diffent  at  that  Time  when  ^^""^^    Thcfaur,  corn, 

I  1  in  r  11  1-11  op.'S.  Icg'tum.   q.  46, 

;hou  couldlt  not  confent,  doth  not  hinder  thce^».  n.   6.'poii4)ec.  in  dj 

L-  I    n.  13.  Qiiaro  fem 
tcntia^m  intellige  ut  per  Molin.  m  adtiit.  rbjd,  "*  L.  ejus  cil  nolle,  de  |pg.  juTt  fft 

When  (16)  the  Condition  is  not  performed  by  }iis  Mcan3 
only,  unto  whom,  or  in  whofe  Pcrfon  the  fame  Is  to  be  ac- 
complifiied,  then  it  is  reputed  in  Law,  as  if  it  were  fulfillccl . 
indeed  ".     For  example  ;  the  Teftator  maketh  thee  his  Ex-  *  L.  Titio  ccnturr,  j, 
ccutor,  or  giveth  thee  a  Hundred  Pounds,  if  thou  marry  J"^^'  ^'  ^^  <^°"^  ^ 
his  Daughter;    thou  art  willing,  and  doeft  offer  her  Mar-    ^^*^^' 
riage,  which  fhe  refufoth  :  In  this  Cafp  the  Condition  is  re- 
puted for  compleat,  and   for  thou  mayeft  recover  the  Exe-       r      267     1 
cutorfhip  or  Legacy  o.     Notwithftanding,  if  (17)  the  Words  •  d.  L.  TUio,  §.  titjoi 
of  the  Condition  be  direcled  unto  her,  not  unto  thy  f^lf. 
As  for  example;  the  Teftator  maketh  thcc  his  Executor,  or 
giveth  thee  a  Hundred  Pounds,  if  his  Daughter  marry  thee. 
In  this   Cafe,  if  fhe  do  refufe,  and   it  doth  not   ftand  by 
thee,  the  Condition  is  not  reputed  for  accom^liilied  \\  un-  p  Mantle,  de   conic<f^< 
lefs  it  were  the  Meaning  of  the  Teftator,  that  thou  lliouldeft  "l^- vi>i.  Ub.  ij.tit.  i3, 
have  the  Benefit  of  the  Difpolition,  in   Cafe   of  this  her- 
Refu  ai  q.     And  y^t  there  is  no  great  Difference  betwixt  the  ^  l.  jure  civUi,  ff.  4e 
one  l^brafe  and  the  other  :     For  tlie  Teftator  in  Saying,   //"copd.  ^liemou. 
thou  niarry  her,  dolh  neceffarily  underftand   thereby,  if  fiic 
alfo  be  content 'to  marry  thee;    for  thou  canft  not  do  the 
one,  unlefs  flie  alfo  do  the  other  r :    And  therefore  this  Li-  '  ^^"'  ^"  ^f'  .^'   ^^ 
mitation  is  fufpeiled  of  fome  not  to  be  found  &,  Potwith- |^^^^™^^j/"^|^*  j.^*^^^^^ 
ftanding  it  is  more  generally  approved,  and  rather  admitted  tit.  8.  n;  37.    , 
than  the  contrary  Opinion  t.     What  if  the  Teftator  make  *^^f'''caT'\?'''«  ^^^^^^ 
A.  B.  his  Executor,  or  give  him  a  Hundred  Pouuds  if  he  Tur^^^^le^'r^riy.^^''^ 
marry  his  Daughter,  and  at  the  firft  A.  B.  is  willing,  and  »  Alex,  in  l.  i.'c.  dc 
offereth  to  marry  her,  but  ftie  refufeth ;  afterwards  flie  is  1"^^^- ^  ^^*'- 
willing,  but  he  refufeth  ;    whether  in  this  Cafe  fs  the  Con- 
dition faid  to  be  compleat  ?     This  t^ueftion  is  fatisficd  af-  ,  ^^^^^  ^^^.^  ^^^^^  * 
tcr wards  ^.  10.  \n  fin. 

When  (18)  the  Impediment  doth  proceed  from  the  Tef- 
tator hlmfelf,  when  the  Condition  is  reputed  for  compleat- 
fi%  for  example ;  the  Teftator  doth  make  thee  his  Executor, 
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OT  giveth  thee  a  Hundred  Pounds,  upon  Conditioxiylfthoa 

bury  his  Body  in  the  Cathedral  Church  of  St.  Peter  at  TorL 

.    The  TeAator  dieth  exconiinunicate  (becaufe  he  refufeth  to 

,  come  to  the  Church,  or  becaufe  he  is  an  Heretick  or  Schif- 

matick^  a  manifeft  Ufurer,  or  for  fome  other  like  Caufe) 

for  w'hich  his  Sepulture,  in  that  Cafe  iB  denied  :   Seeing  in 

this  Cafe  it  doth  not  ftand  by  thee,  but  by  him,  wherefore 

the  Condition  is  not  compleat,  it  (hall  not  pr(;jud ice  thee, 

but  that  thou  mayeft  be  admitted  to  the  Executorfliip,  or 

obtain  the  Legacy,  as  if  thou  hadil  indeed  performed  the 

»  Da  in  t.  miiites «.  Condition  ^. 

vlt.    Ad.  L.    Jul.    de 

adul.  ff.  Si^hftid.  In  L.  i.  de  Infttt.  &  fub.  C  n.  I. 

When  (19)  the  Impediment  doth  proceed  from  a  Third 

Perfon,  then  I  fuppofe  the  Condition  to  be  acco^inted  in 

^  Bat.  in  1. 1.  in  teft.  Law  .  for    s^ccoinplifhed  >'.     For   example ;    the  Tcflator 

Sano^.  ***    ^^^'   *  w^^^^th  thee  his  Executor,  or  giveth  thee  a  Hundred  Pounds, 

if  thou  marry  his  Daughter  within  a  Mouth,  during  which 

Month  a  1  bird  Perfon  doth  purpofely  hold  her  from  thcc, 

ifo  that  thou  canft  not  marry  her  within  the  Time  prefcribcd. 

In  this  Cafe  the  Condition  is  reputed  to  be  accompliflicd, 

and  fo  thou  mayeft  obtain  the  Executorfhip  or  Legacy,  as 

«  Bar.  in  d.  t.  in  teft,  if  thou  hadft  married  her  within  the  faid  Time  2.    But  if 

Bald.  &  Alex,  in  L.  de  thc  Third  Pcrfon  do  not  purpofely  detain  her,  being  igno- 

^''^'^' ^xl^' ^r'J^^A^.  lant  perad venture  of  the  Tefla tor's  Will,  then  it  feemcth 

ego  quidem   procedcre  f     ^^        ,.  -        .  •  r  * 

(uto  in  hoc  regno  eti-  that  the  Condition  IS  not  reputed  for  compleat  >. 

amfi  ille  tertiuj  injuftc  » 

detineat  muUerem,  cum  apud  not  Hohoratos  non  habeat  atiquam  a^ltoAem  contra  iniufitmi  ilium  deten* 
tOTcnrii  pro  damno,  feti  intereiTe.  Videant  autem  J uftinianifts  Manticam  de  eonje€k.  ult*  vol*  lib.  ii* 
tit.  16.  n.  2Z.  *  Bald.  Alex.  &  DJ[>.,in  L.  U  C*  de  Iaitit«  &  fub«  Mantic.  d«  conjeA.  ult.  vol. 

lib.  II.  tit.  16.  n.  2t« 

When  (20)  the  Impediment  doth  not  arifc  by  any  of  thc 

Means  aforefaid,  but  by  cafual  Means  (as  we  tefm  it)  when 

it  proceedcth  froto  the  Will  and  Providence  of  Almighty 

God,  thc  Law  doth  not  account  that  Condition  for  com- 

[     268     ]       plcte  h.     And  therefore,  if  thc  Teftator  make  thee  his  Exc- 

"^Hen.  boic.  iri  c.  ficiit  cutor,  or  givc  thec  a  Hundred  Pounds,  if  thou  marry  his 

cxtr!*Bil'!'  J^.  i^c!  l^aughter,  and  flie  dieth  before  thou  haft  married  her.    In 

de  inftit.  &  fub.'   *    'this  Cafe  the  Condition  Ihall  not  be  accounted  for  accom- 

plifhed  or  extant,  but  contrariwifc  (as  it  is  indeed)  onper- 
'  formed  and  deficient ;  fo  that  thou  canft  receive  any  Benefit 

*  CloPT.  &  Dpi.  in  c.  by  that  conditional  Difpofition  ^  ;  for  where  thc  Perfor- 
ii^pumi^dejcgJi.r.^6^  mance  of  thc  Condition  is  hindered  by  the  Will  and  Provi- 
Cbndit.^nfcTt.  McnocK  d^^ce  of  God,  wheriruuto  the  Teftator  made  Relation, 
dcprafum.  1  4- f^  170^' there  the  Law  doth  not  allow  any  feigned  Performance*^, 
c"urt?;e:^'.rdr*:  ^^«P^"  be  in  Favour  of  Libert^ 

Iimit»t.  prsefufTp.  183.  mentation,  or  m  a  Difpofition  *,  Ad  ftas  caufas  «,  orexcejjt 
^ichaid,  &  alii  OD.  in  the  Condition  be  not  conditional,  but  modal  ^  ;  for  fcondi- 

^MLlc/"de'"ct;.ct ''^>*  ^«d  ("^^^""'J  ^o  g^'^a^^y  differ,  as  in  the  next  Seaion 
ult.  vol.  lib.  1 1,  lit.  i(.  is  declared- 

^  I.,  libsrtaten  ff.  dc  manamifT.  teftam.  Covar.  in  cap.  ^  de  teftj.  extr.  '  Sicliard.  in  t»  1-  C 

de  Inftit.  &  fub.  n.  6.  in  fin.  «  Tiraqucl.  de  Privileg.  piae  caufse,  c.  ST*  »*  Graff.  ThefiiuT. 

cirn.  rp.  §.  lcg?!tuna,  q.  5^.  n.  4.  El  hsoc  opinio  eomraunitei  approbalur,  Al«x.  in  L.  !•  de  Inflit.  6t 
•wb.  C* 

$  IX.  Whe- 


Part  IV-  Of  the  Forths  of  Tejlamcnts. 

§.  IX.  Whether  he  that  is  made  Executor,  or  to 
whom  any  Legacy  is  given  conditionally,  may  in 
the  mean  Time,  whiles  the  Condition  dependeth, 
be  admitted  to  the  Executorftiip,  or  obtain  the 
Legacy,  by  entering  into  Bonds  to  perform  the 
Condition,  or  qlfe  to  make  Reftitution. 

1.  Divers  Kinds  of  Conditions  to  he  remembered   in  this 

Sluejiion. 
2-  When  the  Condition  is  Affirmative ,  itj^tfficeth  not  to  fui 

in  Bonds* 
3.  What  ij  the  Affirmaiive  do  aljo  imfly  a  Negative. 
4*  What  if  the  Difpojhion  he  made  Sub  Modo,  and  not 

Sub  Conditiome. 

5.  How  Modus  and  Conditio  do  differ* 

6.  When  the  Tefiator*s  Will  is  not  repugnant,  then  it  fuf- 
ficeth  to  put  in  Bond, 

7*  If  the  Condition  he  Negative,  then  what  Things  are  to  be  * 

regarded. 
8-  If  the  Condition  confifl  in  not  doings  then  it  is  material, 

whether  the  fame  he  accomfUfhed  during  Life. 

9.  If  the  Condition  cannot  be  accomfliflied  during  Life,  then 

it  ftr/^ceth  to  put  in  Bond,  to  the  Effect  aforefaid.  ' 

10.  Example  of  fuch  Condition  as  cannot  he  accomflifhed 
during  Life. 

1 1 .  The  Reafon  of  devifing  this  Bond,  and  who  was  the  In- 
venter  thereof 

1 2*  Certain  Cafes  wherein  the  Legacy  may  he  obtained  t^ithout 
Bond,  being  given  upon  Condition,  which  may  feem  not  /# 
he  accompUfhed  during  Life.  j 

13"  If  the  Condition  negative  may  he  accompliflied  during  his 
Life,  to  whom  it  is  imfofed ;  this  Caution  hath  no  Place. 

14.  A  Condition  negative  is  faid  to  be  accompUfhed  when  it 
cannot  be  infringed.  ' 

15.  Great  odds  whether  the  Condition  may  he  accompUfhed      [     z6q     J 
during  his  Life,  to  whom  it  is  impofed,  or  not. 

16.  What  ij  the  negative  Condition  cannot  he  infringed  with-- 
out  Sorrow. 

17.  If  the  Condition  conjijl  in  not  givinp,  then  we  mufl  in» 
quire  and  refolve  as  in  the  Condition  of  Not  doing. 

18.  When  the  Condition  doth  confifl  in  not  hapening,  then  this 
Bond  hath  no  Place, 

19.  The  Form  of  the  Bond,  to  whom  it  is  to  he  made,  and 
whether  Sureties  he  neceffary. 

IF  any  (i)  be  defirous  to  know  whether  he  that  is  made 
Executor,  or  to  whom  any  Legacy  is  left  by  the  Tefta-  \ 

tor,  under  fome  poflible  Condition,  may  in  the  mean  Time, 
^xrhiles  the  Condition  dependeth  unperformed,  be  admitted 
to  the  £xecutor(hip»  of  obtain  his  Legacy  fo  left,  by  enter- 
ing Bond,  ox  putting  in  fufficient  Caution,  either  to  perform 

fuch       ' 
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fuch  Condition,  or  elfc  to  make  full  Reflitiition  of  all  things 

by  him  received.     It  fhall  be  hchovcful  to  call    to  his  Rc- 

I    De     quibiis    fupra  mcmbrancc  how  many  Kinds  of  p.Jpile  Contlitiuns  there  be', 

eadem  part.  §.  5-  cfpeciallv  hc  muft  not'ioiget,  t!\'it  t)i  thcfe  Conditions,  fome 

*  L.  in  faao,  fF.  dc  be  Affi-muiive^  and  fome  be  Ne^ulruc'^,  And  aj^ain,  tiut  as 
pond.  &  demon.  y^^;\\  ^^  ^j^g  Affirmative  as  of  the  Negative,  there  be  three 

Sorts,  that  is  to  fay.  Some  confift  in    Chancing,  fome  in 

Giving,  and  fome  in  Doing;  and    on   the  contrary,  feme 

"confift  in  Not  chancing,  fome  in  Not  giving,  and    fome  in 

»D»L.  in.fad^o*  not  doing^     Now  to  apply  thcfc  Uiftinclions  to  the  G^uef- 

tion. 

When  (2)  the  Condition  is  Affitmniije  (whether  it  do  con- 
fift  in  Chancing,  Giving,  or  Doing.)  .  He  that  is  qiade  Ek- 
ecutor,  or  to  whom  any  Legacy  is  given,  under  fuclh  Condi- 
tion, cannot  be  admitted  to  the  Excciitorfhip,  nor  demand 
the  Legacy  by  Virtue  of  the  Laft  Will  or  Teftament  of  the 
Deceafed,  fo  long  as  the  fame  Condition  dependetli  unful- 
''L.Mutian.  in  ff.  de  filled,  or  IS  next  extant™,  albeit  the  Executor  or  Legatary 
ClSffi  af DD^ibiT    *"  fl^ould  Rutin  fufficient  Bond,  to  make  Reftltution,  in  Cafe 

the  Condition  fhould  be  deficient.     For  the  Event  of  fuch 

affirmative  Condition  is  to  be  cxpe^ed,  and   muft  be  extant 

»  Ih  qui  hsTcdi  ff.  de  before  the  Difpofition  of  the  Teftator  can  take  EfTcftn,  ex- 

^""AVrr  ^^'  cept  in  thefe  Cafes  fallowing.     One  (3)  when  the  ajRrmcUvt 

m  d.  L.  Mutian.  /n,^,..  i-rii  Vn-       -A    •  r^-    "        j     l 

Co«dj/ic?«, 'WMiicD  doth   conuft  in   Doing  or  Giving,  dotn 

•  t.  pater.  §.  focrus  fT.  withal  fccretly  imply  or  contain  a  Negative**.  As  for  Exam- 
dccond.&  demon. Bar.  p^^  .  ^he  Teftator  maketh  his  Wife  Executrix,  or  giveth  her 
MutuVae.  Vipa/ in"  L.' *  hundred  Pounds,  if  fhe  abide  with  his  Children;  which 
ita  ftipuiatus  ff.  dc  affirmative  Condition  (if  fhe  abide  with  his  Children)  con- 
verb,  off.  n.  46.  fifteth  in  Doing,  and  doth  withal  fccretly  imply  a  Negative ; 
FBar.&Paul.dcCaftr.  that  is  to  fay,  (if  fli'c  do  not  depart  from  his  CluldrenP.) 
in  d.  L.  Mutian*  pcr^And  therefore  in  this  Cafe,  the  Executor  or  Legatary,  by 
d.  Socrufc                   entering  into 'fufficienC  Bopd  toperfoimthe  Condition,  or 

clfe  to  make  Reftitution,  is  to  be  admitted  to  the  Executor- 
fhip,  or  may  obtain  the  Legacy,  as '  if  the  Negative  had 
^  Bar,  &  Paul.  Caftr.  ^ccn  ^^cpreffed  4  Another  Cafe  is;  When  (4)  the  Difpofi- 
ubi  fupT.  SimodePrae-  tion  is  not  madc/wZ'  conditione,  fed  fub  modo^.  For  (5)  thou- 
tis.  de  interp.  ult.  voh  f|^^|^  undcrftand,  that  conditio  and  modics  do  differ :  Condition 
I.  n.  24"aV.^foi.  44-  is  a  Quality  which  fo  long»  as  it  depemleth  unperformed, 
» L.  1.  c.  de  his  qua  doth  hiftder  the  Effeft  of  the  Difpofition,  fo  thai  that' Thing 
j'i\r/%i:M?'''**ff  which  is  difpofcd   conditionally,  can  neither  be  demanded, 

diebus  §.  Ternjilius,  ff.   ,  •      1        -     .i_  ^         ^^    1        .         t^m    ^       .•   «  \. 

r       »7o     1        neither  is  due  in  the  mean  time  s.     Modus  is  a  Moderation,*' 
L    .   ' .    J-"        whereby  a  Charge  or  Burthen  is  impofod,  in  Refpeft  ofa( 
/      ^e'rurptprt  l4T:  Commodity  ;  vhich  moderation  doth  not  fo  far  hinder  the 
do,  Cautio  de   modo  EffcS   6f  the  Difpofition,  but  that  the  Thijig  difpofed  is 
I        implcndo,  noneftcau- due^  and   maybe  demanded  in  the  mean  Tunc  M   and  it  is 
I        ei^  fimUU."*'Ba*ld.*  in  Called  Modus  a  moderando.     The  one  of  them  is  thus  known/ 
V .     Autb.  cui  C.  de  indift.  froto  the  Other,  that  is  to  fay.  The  Condition  is  commonly 
vid.  n.M.  infin.        known  by  this  Word  {If)  or  by  Words  of  like  Nature", 

« ]^id.  &  Sichard.  in  vvjicrcof  I  havc  given  Examples  before  »  :  the  Mean  or  Mo- 
Rub,  de  Inftit.   &  fub.  t  *-  j^^^^|^„ 

«  Bar.  in  d.  L.  quibus  diebus,  §.  Termiliut,  de  cond.  &  demon,  ff.  Sichar.  in  d.  Rub.  de  Inftit.  ^  f"^* 
C  Graff.  TTiefauT.  com.  op.  §.  legatuw,  q.  5^-  Modui  (inqjtt  Cujacius)  eft  finis  propter  qccm  ^«|«^^' 
vel  caufa  legandi  coUata  in  fSturum.    Cujac  in  lit.  de  Ms  qiue  fub  mod,  '     "  Bald*  *  Sicharo* 

"ia  Rub.  de  Jnilit.  «f  f ub  Ct  *  Supra  eadem  part.  §.  5. 
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deration  is  known  by  this  Word  {That\)  as  I  make  A.  B.  my  ^ 
lix^cutor, '  oi  give  iniii  a  hundred  Pounds,  that  he  may'orcct 


and  may  now  alio  be  demanded,  fo  that  he   which  makcth 

Demand  do  enter  into  Bond  in  manner  as   hcieaft^r  is  de- 

fcribcd,  to  perfcnm  that  which   is  exa^kkd  by  the  TeAator, 

orelfe  to  make  full  Rcftituti<»n  z.     Another  Cafe  is  when  'L.  qy[ibu8  dicbue,  J. 

(6)    the  TeilatoTs    Will    is  not  repugnant  thereunto;  for  J*"'*"^^*"*.^- <**  ^^°f* 

'then  this  li:,nd  (as  it  is  aiErmcrf) 'hath  Place  even  in  the  Ms  q^T/u^modo.     - 

affirmative  Conditions  \  a  B„.  i„  d.  L.  Mutt- 

anoB,  de  condi  &  demgn.  ff.  n.'3« 

When  (-")  the  Condition  is  Negative,  then  \^e  are  tore- 
gard  what  Kind  of  n-^gative  Condition  it  is,  that  is  to  fay> 
whether  the  fame  conlill  in  Not  doingy  or  Not  giving^  or  Not 
chancing. 

If  (8)  the  Condition  confift  in  Not  dohgy  then  it  is  mate- 
rial, whether  the  fame  may  be  accompliflied  fo  long  as  he  ' 
liveth,  on  whom  the  fame  is  impofed. 

If  (q)  the  Condition  confifting   in  Not  doing,  cannot  be 
'performed  fo  Io>ig  as  the  Perfoti  on  whom  it  was  imfofedy  liveth, 
then  may  he  obtain  the  Bequeft,  by  putting  in  Bonds  to  ac- 
complifli  the  Condition,  or  elfe  in  Defeft  thereof  to  make 
full  Reftitution^.     As    for  (lo)  Example;     the  Teftator  "»D.  L. MutUnae  &  ibl 
maketh  one  his  Executor,  or  giveth  him  a  hundred  Pounds,  ^^^  B*^^*  ^  P*"!-  ^^ 
if  he  never  play  at  Cards  or  Dice.     This  Condition  we  fee  tibi/ff.  dccond.  caui; 
is  Negative,  it  conhfteth  iii  Not  doing,  and  it  is  fuch  a  dot. 
Condition  withal,  as  cannot  be  fully  pei  formed,  fo  long  as 
he  liveth   on  whom   it  is  impofed,  bccaufe  at  any  Time, 
during  his  Life,  he  may  infringe  the  fame,  by  playing  at 
Cards  or  Dice  ^  ;    for  albeit  he  did  abftain  this  Day,  vet  e  simodePratisdcin- 
niight  he  play  the  next  Day,  or  if  not  the  next  Day,  yet  terp nit.  vol.  lib.  5.  in* 
fome  one  Day  or  other  fo  lone  as  he  had  any  Days  to  live  d ;  ^*^[P*  ^  ^^^'  J;  "l.^^'^^ 
and  lo  m  the  mean  Time,  that  is  to  lay,  all  his  Lrifc  long,  fup.  paui.  de  Caftr*  U 
he  (hould  not  reap  any  Commodity  by  the  Teftament,  if  the  d.  L.  Mutianx. 
full   Performance   of    the  Condition  were    firft    exafted. 
Wherefore  (11)  left  the  Teftator's  Will  fhould  be  unefFec-  . 
tual,  and  left  the  Executdr  or  Legatary  fhould  reap  no  Be- 
nefit thereby,   if  the  full   Performance  of  the  Condition 
fhould   be  expe<Sed,  ere  the  Bequeft  could  be  obtained; 
One  Muttus  Scevoia,Ad  devife  this  Remedy,  that  he  who  is 
made   Executor,  or  to  whom  any  Legacy  is  bequeathed^ 
upon  a'Condttion  negaiivcy  which  could  not  be  fully  perform- 
ed during  his  Life,  fliould  enter  into  Bond  to  perform  the 
Condition,  (that  is  to  fay,  never  to  do  that  which  is  pro- 
hibited, or   elfe  to   make  a  full  Reftitution)  and  by  that 
Afeans  obtain  the  Executorlhip  or  Legacy  « ;  which  Bond  *,^^' '^"*'**"*»^^'»» 

*  °      '  -^    glolT.     ibid.    Simo    dh 

^^  Praetis  ubi  fupni.  Zaf. 
in  L.  dedl  tibi  de  cond*^  iauf*  dor.  ff,  n.  7,  9^ 
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or  Caution  is  of  Mulius,  the  Author  thereof,  called  Muti^ 
'  Gloff.  in  d.  L.  Mu-  ana  Cautio  f,  and  after  a  Sort  hath  the  Effe6l  of  the  full  Ac- 

«^BaT  &Caftr.  ind  L.  c^"*pl*fl^°>cii^  of  the  Condition  g.  Yea,  in  fome  Cafes  (12) 
Mutiana.  ^he  Legacy  which  is  given  under  a  Condition  negative  confift- 

ing  in  Not  doing,  may  be  obtained  without  any  fuch  Bondi 

albeit  the  fame  Condition  may  be  infringed  during  -the  Life 

[      271     ]  /     of  the  Legatary,  namely,  in  a  Legacy  of  Liberty  or  Free- 

»»  L.  Ubertatem,  L.  li-  dom  from  Bondage  ^ ;  and  in  a  Legacy  Ad  fias  caufoj '.  The 

«^r;J;;  ^^^'^'"^""Rcafou  of  the  Difference  is,  becaufe  in  thefe  favourable 

mill*  teiia»  ii«  ▼  •         i       rr^   «  •  ?•  t  i      ■  i        ^ 

*  TiraqucK  de  fiWi-  Legacies  the  Teftator  is  prelumed  to  have  meant  only  or 
Ut,  fix  caufe,  c.  48.  the  firft  A6V,  wheyi  the  Legatary  had  Opportunity  of  doing 
k  Tira^ucl.  ubi  fupta.   the  Thing  prohibited  ^.     So  that  if  at  that  Seafon  or  firft 

Opportunity,  the  Legatary  do  not  infringe  the  Condition 

by  doing  contrary  to  the  Difpofition  of  the  Teftator;  it  is 

not  hurtful,  though  after  that  firft  Opportunity  p^ft,  the 

>  Gloir.  in  L.  Titio.  f .  Legatary  go  againft  th^  Condition  \  unlefs  the  Meaning  of 

fundus,  ff.  de  cond.  &  the  Tcftator  do  appear  to  be  contraiy,  viz.  That  the  Cont 

demon.  Tiraquei,  d.  c.  jj^j^^  ^^y|j  ^^  extended  to  CFcry  Aa  during  the  Life  of 

■»  L.  uit.  de  mamimiff^  the  Legatary  ™, 

te£U«  if  TiraqueU  ubi  fypTt^ 

But  (13)  if  the  negative  Condition  be  fuch,  as  may  l( 
ferfovtned  during  his  Life^  on  whom  it  is  imfofed.     This  fore- 

•  L^  cum  tale,  §.  i.ff.  faid  Bond  or  Caution  hath  no  Place  »,  apd  confequently 
de  cond.  &  demon.  L.  the  Executordiip  or  Legacy  difpofed  under  fuch  Condition, 

^L^cum^ie!*!?^!'.  &^^  '^"g  f^  *^^  ^^^^  dcpcndeth  not  fully  performed,  cannot 
jioff.  ind.  L-Mutians.  be  obtained  o.     For  Example;    the  Teftator  maketh  thee 

his  Executor,  or  giveth  thee  a  hundred  Pounds,  if  thou 
.  never  play  at  Dice  or  Cards  with  ^.  3-  or  if  thou  do  not 
at  any  Time  give  away  thy  Lands  to  A.  B.  this  ConditioBi 
ho^vfoever  it  be  negative,  and  alfo  conlifteth  in  Not  giving, 
or  Not  doing ;  yet  it  may  be  fully  and  perfeftly  complete, 
and  performed  in  thy  Life-time  ;  For  A.  J8.  with  whom 
thou  art  forbidden  to  play,  or  to  whom  thou  art  forbidden 
to  give  thy  Lands,  may  die  before  thee,  and  then  thoucaoft 
not  play  with  him,  nor  give  him  thy  Landsi  when  be  b  dead; 
and  fo  it  is  evident,  that  this  Condition  may  be  fully  per- 
formed and  accompiiflied  in  thy  Life-time,  for  a  (14)  nega- 
tive Condition  is  then  faid  to  be  fully  accompliflied,  when 
rGh>(E&I>D.  ind.  L.  it  is  brought  to   an  impoflibility  P;  and  therefore  in  this 

fc  d^o''.  ^'  ^"^  ''^''^'  ^^^^  ^^°"  ^^^^  °^^  ^^  admitted  Executor,  nor  obuin  the 
«i  DD.iad.L.MutUn;e,  Legacy,  until  the  Condition  be  brought  into  that  State,  that 
ft  d.  cum  tale.  §•  »•  it  cannot  be  infringed  9,  Great  (15)  odds  therefore  there  is 
tS  liu!"' vou  ilL'^^^^  negative  Conditions  which  cannot  be  per- 

Jntexp. «.  dub.  1.  n'zz.  formed  in  the  Life-time  of  that  Fcrfon  on  whom  they  are 

impeded,  and  thofe  negative  Conditions  which  may  be  per* 
formed  during  his  Life.  Fpr  there  the  Executor  or  Legpi- 
tary  may  obtain  the  Executorfhip  or  Legacy,  by  putting  in 
Bonds,  but  here  he  cannot,  unlefs  it  be  (16)  fuch  a  Cafe 
as  the  Event  thereof  doth  bring  Grief  and  Sorrow  to  the 
Party  on  whom  the  Condition  is  impofed  ;  for  in  fuch 
Cafes,  where  the  Condition  cannot  be  infringed  or  become 
deficient,  without  Sorrow  or  IJcayine6;|  it  is  lawful  fdr  the 
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Executor  orvLegatary  to  enter  into  Bonds  for  making  Rcfti- 
tution,  (if  the  Condition  be  not  performed)  and  f 6  to  be 
admitted  tp  the  Executorfliip^  and  to  obtain  the  Legacy  in 
the  mean  Timc^  As  for  Example ;  the  Teftator  maketb  'D-  L.  cum  ttle,  t» 
his  Wife  Ex<Scutrix,  or  givcth  her  a  hundred  Pounds,  if!^d'i'df^  ^*  ^ 
flie  depart  not  from  her  Children-  This  Condition  may  be 
extiitd  in  the  Life-time  of  the  Mother^  for  it  may  happen  \ 

th«  Children  to  die,  and  the  Mother  to  over-live,  and  then 
the  <Sonditian  muft  needs  be  extind;  for  after  their  Death, 
ihe  cannot  infringe  the  Condition,  by  departing  from  them     « 
tba^arc  not.    Neverthelcfs,  becaufe  the  Death  of  the  Child 
is  a  haVd  and  heafvy  thing  to  the  Mother ;  therefore  the  , 

Law  is  not  fo  hard,  but  that  in  this  Cafe  the  Condition  de- 
pending, the  Mother  is  to  be  admitted  to  the  Executorfliip,      r        m^    n 

cl^ISf^nr^r^ir^!  ^T^'^p'^S?  '*?"^''  '^  accompnOi  the  .alcumlieAiait 
Condition,  or  elfe  to  make  Reftitutions.  in  a,  L.  M«itn«. 

When  (17)  the  Condition  doth  conflft  in  JfTot  fiving^ 
then  as  before,  we  are  to  inquire  whether  the  Condition  be 
fucfa,  as  the  fame  cannot  be  accomplifhcd  during  his  Life, 
on  whom  it  is  impofed :  For  if  it  be  fuch  a  Condition,  that 
which  is  difpofed  under  fuch  a  Condition,  may  be  obtained 
by  entering  Bond,  as  before  *•    For  Example  ;    the  Tefta-  '  ^.<*  Mutiarw  ff.  de 
tor  doth  make,tbee  his  Executor,  or  doth  bequeath  unto  thee       *  ^  ^^^ 
a  hundred  Pounds,  if  thoudo  not  give  away  thy  lands  u  ;  this 
Condition  cannot  be  fully  performed  but  by  thy  Death,  "L.  4.  f.  idem, Juiu* 
becaufe  fo  long  as  thou  liveft,  thou  mayfeft  give  away  thy  »""» ff-  <teamd.  inftiu 
LandSs  and  fo  infringe  the  Condition  '•    Wherefore,  left  «  dd.  iir  d.  f.  idem^ 
the  Teftator's  Will  fliould  be  deluded,  or  thyfelf  defraud-  J«iUnu8p 
cd,  thou  mayeft  be  admitted  to  the  Executorikip,  or  obtain 
the  Legacy  in  the  mean  time  ;  fo  that  thou  become  bound, 
as  before,  to  perform  thi^  Condition,  or.  elfe  to  make  full 

Reftltution  >'.  y  D.  L,  Mutian*,  Slmo 

de  Prseti^  df  intcrp,  ult.  voir  lib.  ^  Interp.  %,  4ii>«  l-  n.  2{» 

When  (f  8)  the  Condition  doth  confift  in   Ifot  chancing, 
then  this  Bond  or  Caution  pannot  be  admitted,  neither  c^^ 
the  Thing  difpofed  under  fuch  Condition,  be  obtained  be- 
fore the  Condition  be  performed  ^ :     And  therefore  (for  j  D.  L.  MutUn»^  % 
Example)  if  the  Teftator  make  thee  his  Executor,  or  giv^  »^***'***i"* 
thee  a  hundred  Pounds,  if  thy  (hip  do  not  return  from 
Sfmm ;  in  this  Cafe,  the  Event  of  the  Condition  is  to  be 
expeded.    And  if  it  fo  come  to  pafs.that  thy  Ship  doth  re- 
inm,  then  is  the  Condition  deficient,  and  fo  thou  canft  not 
be  admitted  to  the  fexecutorftiip,  nor  obtain  the  Legacy  by 
Virtne  of  the  faid  Difpofitipn  •,    But  if  the  Ship  cannot  •  Bar.  Sr  Paul.  Caftr, 
Tttum  (which  Thing  may  happen  by  Shumrcck.or  by  fon>c  «^i^' j^iiS'"':!:,:::  ^ 
Other  Accident)  and  fo  all  Hope  or  Foffibiluy  taken  away,  de  cad.  toU 
then  the  Condition  is  f^id  to  be  accompliflied  or  extiaS « 
and  fo  thou  art  to  be  admitted  to  the  Ej^ecutorOtip.   or 
mayeft  rccoTcr  the  Ijf&^Jy  a5  if  the  iPifpofi(lon  had  been  *  .  •      ,  . 

tople*.  c  KT        ^^•LMutMse^d.!, 
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Now  (19)  that  we  bave  feen  in  wjiat  Qafes.the  aforefaid 
1^    Bond  bath  Place,,  and  ia  what:  Cafe  it Jiath  noPlacey.it 
fhall  not  be  amifs,  ,u\  a  Word,,  to  fhew  the  Manner,  and  - 
>  Form  of  the  Bond,,  a^nd  to  who^  i(  muft  be  made,  and- 
whether  Sureties  be  required.   'The  Fgxtn  thereof  is  'tTiw^  • 
(Not  to  do  that  Thing  which  is  contained  in,  the  Condition;   or 
elfe  to  rejlore  the  ThtJtPS  difpofedy  together  with  all  the  mean  • 

•  t.  cum  filius  5.  qui  /,.^/,^  ^\ji  p^^fif^  thereof  c J     The  bond  is  to  be  made  by 

Mutlanam  ff.  de  leg.  2.    ,      ^  •'  »      o    la*  a  1  •         i        •  • 

^  Bald,  in  Auth.  ciii  the  Exccutov  uDto  the^oubftitute  S  or  blip  that  is  appoint- 
reiiaum,  c.  dc  indift.  ed  ExeCutor  in  Place  of  hijn  that  is  bound,  if  the.  Condition 
^^R"i!f^\n"'Anti.       be  not  obferved  ^  .  And  if  thei-e  be  no  f\ich  Subftitute,  then  ^ 

•  Bald,  in  d.  Auth.  t      a-  *  e  j  -r    1       *  u  r*  t 

*  Idem  Bald.  >bid.  to  the  Co-executor '  >  and  it  there  be  no  Co-eyec.utor,  then 
«  Stat»  Ed.  3.  an.  18-  c.  to  the  Ordinal*/,  "bccaulje  he  doth,  as-it  wpe,  fucceed  whc«!'- 
^i  Ml'ortmto  any  di«h  ^Int.ftateS.  Likewife,  the  .Legatary  muft  enter 
Miitiana  admhiiftTato- Bond  tQ.him  that  is.  fubftituted  Mnio-hiq^;  if  theie  be  no 
Tiftus  cafu,  quo  ad/ni- Siibftitu'tc,  tHen  td  *the  Cqilegaiavyi  •if'  there  be  no- fuch, 
^  BaT  nVAuS'cu  *^^"  ^^  ^^^  Exccutor ;.  if  there  be  no  Executor,  then  to  the 
Teuaum/c-'de^indil!  Qr^ipary  h.  There  needs.no  S^rety. neither  for  any  Thing  • 
vid.  irurnqvable,  noi:  for  f  Thing  movable,,  unlefe  the'Pany  be 
'jD.Autli.cuircnaum.  npt  lit  or  fufEjpiept  ^  ^  ,    .:  ;.   . 

[    '273  •  }♦  r  §  X.  Whether  Ute '(iifficieDt,  that  the  CondhioD  was • 
'   '        ODce  accompliihied,  though  the  fame  do  not  con- 
.  tinue.'    ....  ..  '  • 

I.  Many  Cafes  to  herein  it  i$  fxrfficient\  that  the  Condition  was ' 
'  '        .   '  once  hccomflifhed^  though  it  do  nufo  ctmtinue ;  and  contra^ 
'   .riwife^  many  Cafes  wherein  it  is  not  ftfjfficient,  that  th 
...  Condition  was  OfKearcomflfhed^  unlefs  it  do  continue*, 
'a.   The  Order  to. he' obferved  i?i  this  Diverfity  of  Cafes* 
3v.  //'  the  Condition'he  cafualy  then  it  is  ftrfficient  that  the  Con- 
^  dition  was  once  accom'pliflied, 

'    •'4-.  Bi%'ers  Exa'wplh  of  this  Cot:<lufion^ 

5,  Ifjhe  Cqnditton  be  arbitrary,  then. it  ii^tot  fufflcient,  that 

the  Condition  was  ome  accom J  iJfhed.       "^ 
S.  T>ihers  Exo^fnflcsof  thisConclufion*    ,  ' 

j.'IfiheConSiiori'bbmixcdythenitisfi^cieHtthatiheJam$ 
•^  '  .         *    .  was  once  accoynplijhcd, 

'S.  Examfles  of  this  Conchifion, 

'  9.  JVhat  if  the  Condition  itidure  hotyhy  the  Fault  df  the  Tarty  ^ 

byv)homitisio%e,dccom'plijhed*  '    /  *.         . 

"  lb.  What  if  the  Parfy  be  already  married^  to  whom  any  Thi^ 

is  bequeathed dcikdiiidn^ttyi^ll  he  {h3L\\.mz,rvy,) 

•  I J .   Prhat  if  the  Rxecutor  or  Legatary  w^re  once  willingy  and 

afterwards  unwilling 'y    whether  Jhdlt  the  Condition  h  re*- 

*  futed  for  accii'.n'pliftkedf  ..  '    ./ 
•  17.  In  this  hfl  ^  eiihtr  hath  divers  )futhors 
'  13.  The  Opinion  of  the  Author  of  ihis  Booji* 

14;  An  Anfwertoah  Ohje6lion,     '\'  . 
1 5.  Divers  Limitations  of  the  forther  fHoncliifioni  wfureuntg 
thi  Author  of  this  Book  didjuhfcribe* 

'  'MANY 
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MANY  (lO  Cafes  th'eVe  be,  wherein  it  "is  fufficient  for  - 

tjie  Performamfe  of  [he  Condition,  thai  the  fame  was 
once  accomplifhed  ;  though  the  faijie  do  not  Hill  iridure  in 
the  fame  Eftate  k.     Other  Cafes  theie  be,  .'wherein  it  is^ijoj  "^  Jaf.  in  L.  fi  qnli 
fufficient  once  to  hare  pei-/'(}rmed  the  ConcHtion,  unlefs  there  ^^/u^^l^ubi^ 
bfe  a  Continuance  of  the  Performance  ^        "    '  *       regAiUnon  piucis  am- 

pliationibutj  &  limitsi-. 
ttonibiis  illiiilTata.  .  .  ^  Jtf.  in  L>  in  fubftUutlom  f^^  de  -vulg.  &  pupil,  fub  ubi  regulam  tradidit 

fcjc  fallentiis  exornatam.  , 

But  becaufeit  would  grow  to  an  infinite  Matter,  to  re- 
cite every  particular  Cafe  *",  it  is  meet  to  fet  down  fome  ge-  "  Qi'*  ^n  ^^  nimium 
neral  Conclufions  or  Diftinaions,  whereunto  and  whereby  ^t  ,1rf«t  ^'^Ti^Ur. 
all  thofe  particular  Cafes  may  be  reduced  and  decided.  Traa.  reg.  &fi)i.  vetbt 

Firft  (2)  of  all  therefore,  weare  to  inquire  the  Nature  of  *<*<*»**<*'  "8-  'lo- 
the  Condition,  whether  it  be  cafual^  arbitrary^  or  mixt  ^.      »    De    quibut    fupi* 

eadem   part.    $•    5<   ^ 
Bar.  in  L.  I.  de  IcilU;  dc  flib.  C. Minflng.  &  VigU  in  $.  Pen*  Inllit.  de  hsTcd.  Initit. 

If  (3)  the  Condition  bemeer  ca/ual,  that  is  to  fay,  fuch  a 
Condition,  whereof  the  Event  is  lous  uncertain  o,  then  it*  SupTacadcm.patt.5, 
is  fufficient  that  the  fame  was  once  accomplifhed,  though  it  virb/foi^itum^'  ^'^*" 
do  not  continue  ftill  in  the  fame  Stare  P.     As  (4)  for  Ex- p  L.r> quishaTcdcmC. 
ample;  The  Teftator  maketh  thee  his  Executor,   or  giveth  ^^  Ipftit-  4cfub. 
thee  a  hundred  Pounds,  if  A.  B.  (hall  be  Pfo^or  of  the      I      ^74     J 
Univerfity  of   Oxfords.     Now  if  at  any  Time  after  the  **  ^"^^  <»<lu^8l'«Te«J«»« 
Making  of  his  Will,  A.  B.  be  Pro^or,  whether  after  the  ^^j:!;*'7S|^;^^^^^^^ 
Teftator's  Death  or  bisfore,  or  whether- he  continue  flill  vd  Pr»toT,  &c.  cui  no^ 
Pro^Stor,  xor  not,  it  is  not  material  ^ ;  jcsiy  though  he  were  ^^"7?J=''!"^P^"«   ^^^ 
depofed  from   nis  Office^  it  is  fuflScient  :that  Once  he  wasfo.  ];^.'^^*/,l,jg^g^j^, 
Pro«36r,  the  Condition  being  cafual ;  and  fo  thou  art  to  b^ 
admitted  to  the  Execotorfliip,  and  ma yeil  obtain  the  Le- 
gacy, as  though  A>  B.  were  ProAor  ftill  s.     So  it  is  if  the  •  Sichaid.  &  alii  ind. 
Teitator.  make  thee  his  Executor,  01:  give  the^j  a  hundred  l"hquish«r«dem. 
Pounds,    if  ^.  B.  (hall    be    Dodor:  oj  the    Ci«il  Law, 
though  afterwards  he  be  degraded  «.     LiJ^^wifc,  if  the  Tef-  .  Ztf.  in  L.  in  fubftitu- 
tator  doth  make  thee  his  Executor,  or.  giy.e  thee  a  hundred  tione,  if.  de  vulg.  fub* 
Pounds,  if  his  Daughter  fhall  be  Widow.     In  this  Cafe,^  if  "'  *'• 
his^  DaUgliter  happen  at  any  Time  to  be  Widow,  thou  mayeft 
be.  admitted  to   the  Executorfhip,  or  obtaiii  the  Legacy, 
albeit  fhe  do  afterward  take  a  new  Huiband  ".  «  Bald,  in  L.  fin.  d« 

.  india.  vid.  €.  GralT. 
Thdaur.  com.  op.  §  legatum,  q.  i^.  rcferens  ibi  hanc  op.  elTe  veran,  cui  concinii  Mantic.  de  conje^# 
Bit.  vol.  lib.  12.  tit.  19. 

I  ' 

If  (5)  the  Condition  be  arbitrary ^  that  is  to  fay,  fuch  a 
Condition  as  the  Law  cftcemeth  to  be  in  our  Power  ^ ;  then  *  Sichaid.  in  Rub.  d^ 
it  is  not  fufficient  that  it  be  once  accomplifhed,  unlefs  it  do  &  mm/"***^?^*^!"' 
continue  y.    As  for  (6)  Example ;  the  Teftator  maketh  thee  mt.  *dc"h«red,"rniul 
his  Executor,  or  giveth  thee  a  hundred  pounds,  if  thou  pay.*ucnd. 
ta  A.  J?.  Ten  Pounds  ;.  thou  payeft  Ten  Pounds  to  ^^Sf^'^^^l^^l  fHw. 

S  S   2  and  in  L.  fi  quit  hsercdem 

'.  ^e  Inftit.    &  fub.    C. 

fHlorum  opinio  communis,  cd,  ex  rationc  Cia/r«  Tbefaur*  torn.  op.  \.  leguuxq,  ^.  57.  xi.  |. 
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tud  when  thou  haft  fo  done,  thou  takeft  it  from  him  i^pin- 

Thif  Payment  is  no  Payment,  becaufe  thou  dtdft  not  uifier 

the  Money  to  Continue  with  him ;  and  therefore,  in  this 

^  Cafe,  thou  art  repelled  from  being  Executor,  or  obtmining 

1^  ^  /^^l^^",  \^;  the  Legacy  z  :  So  it  is,  if  the  Condition  do  include  a  Con- 

^W- iriWfiJdl  tinuance  of  Tiine.    As  for  Example ;  the  Teftator  maketh 

S»Te<kbi,  A.  6k  thee  his  Ex^utor,  or  giyeth  thee  a  hundred  Pounds,  if  thou 

permit  A*  B.  to  have  a  way  thorow.  thy  ground.    In  this 
Cafe,  it  is  not  fuffi^ient,  that  thou  permit  him  to  hare  a 
Way,  or  pais  thorow  thy  Ground  for  a  Day  or  Two,  but  , 
thou  muft  fuffer  him  fo  lon^  time  as  the  Teftator  hath  af- 
«  Dee.  &  Stcli«rd«  m  (igncd,  otherwife  the  Condition  b  not  faid  to  be  complete'* 

^  ^t?&'fiSra***™  ^"^  ^'^^^  ^^  ^*  Teftator  maketh  thee  his  Executor,  orgiTC 

thee  a  hundred  Pounds,  if  thou  give  Ten  Pounds  to  A.  B* 
thou  of  Pitr  and  Compaffion  gtYeft  him  Ten  Pounds,  being 
ignorant  of  this  Condition  :  Whether  is  it  fufficient  that 
thou  didft  once  give  him  Ten  Pounds?  In  this  Cafe  the 
Condition  is  not  reputed  for  accomplilhed  ;  and  therefore  if 
thou  wilt  be  Executor,  or  obtain  the  Legacy,  thou  moA 
once  aeain  give  him  Ten  Pounds,  as  elfewhere  I  have  de- 

*  Suptt  cadem  part.  J.  clarcd^  :  For  where  the  Condition  is  arbitrary,  it  moft  be 
DD^S'^.^L .  Mul*^  obferved  prccifely  c,  unlefs  it  be  in  fuch  a  Cafe  as  it  cannot 
jneredon,  &  GntfT.  be  iterated^*  For  Example  ;  thou  art  made  Executor^  or 
^hefaor.  com.  op.  f.  haft  ^  hundred  Pounds  bequeathed  unto  thee,  if  thon  remit 
•SpnTia^dem part,  j* ^0  ^' -B- Ten  Poutfds  which  he  owcth  thee :  In  which  Cafe, 
>  if  thou  releafe  the  £aid  Debt  of  Ten  Pounds,  before  thou 

t^^^iffll'SiS!  kno^cft  ^^  ^^^  conditional  Difpofition,  this  Aa  (hall  be 
per      a   .  I  I  .  -J.  ^^^q^^^^^j  f^^  j^u  Accomplifhment  of  the  Condition,  becaufc 

•  SichaTd.  &  alii  in  d.  uow  thou  cauft  uot  do  it  again  *.   . 

L*  fi  quit  banedem  dc  Inftit.  Si  fub.  C« 

When  (7)  the  Condition  is  a  mixed  Ccndhiony  then  it  is 

fuiScient  that  the  fame  was  once  accomplifhed,  though  it 

Add^  cJbriei*  Ub!T  ^^  "^^  *°  Continue  ^ ;  For  Example;  (8)  the  Teftator  maketh 

com*  conciaf.  tit.  dc  his  Daughter  Executrix,  or  giveth  her  an  hundred  Pouhds, 

fidei  commUr.  cond.S.  if  (he  marry  ;  (he  marrieth ;  afterwards  her  hutband  dieth, 

[     275     ]      or  they  are  divorced  by  Occaflon  of  Ws  Fault :  In  this  Crfc 

fhe  is  to  be  admitted  to  the  Executorftiip,  or  may  obuin 
.  the  Legacy,  as  if  the  Marriage  had  not  been  difiblved,  by 
«  DD.  In  d.  L.  fi  quU  Death  or  Divorce  5,     But  if  (9)  her  Fault  were  the  Occi- 
iiaeredem.  f^Q^  ^{  ^j^^  Divorce,  it  is  more  doubtful  whether  the  Con- 

*»  DD.  in  d.  t.  fi  qius^ition  fhall  be  accounted  for  complete  to  her  Benefit  ^.    I« 
IiapTed*  quorum  BaicU  wbich  Cafe  nevcrthelefs,  their  Opinion  feemeth  the  tnier 
Sal.  Sc^Ai^r.  in  e«^<?p|-  and  founder,  who  hold,  that  the  Law  doth  exaA  no  more 
%^.       .  BCM"fit  ^wnpktaT  Sed  *^  her  Hands,  by  Reafon  ot  this  former  Condition,  but  that 
*£^  Ang.  Jaf.  Dec.  Sf  mo*  fhe  marry,  not  that  fhe  fliould  commit  no  Fault,  whereby 

b-:         ^'1'  ^«[%<«!,"«»  ^<>"- th^  Marriage  tnuft  be  difiblved  *:    And  therefore,  having 


.:  «•  *i 


•  Hex:  tatiii  cfle  wfert  |>erfo4rmed  the<!ondition  by  Marriage,  theDiyoite  doth  not 
jaf^»n»vcnusdrcT«fcTt.  epcl  her,  the  Tether,  becaufe  fhe  did  not  offend  of  For- 
h^'^.uJ'  iuu  5J'l:  Poie,  to  infringe  the  Condition  K    Indeed,  if  fho did  mtiry 

^.,r-  rex  nia  loquatur  indl*                                                                                                                       ^"'^ 

r;  *ltinas.             "  **  Dec.  in  d.  L.  fi  quisl  haredem,  Cuj us  opinio  facillus  admittr  debet,  qoindoqnidem 

C\.  ^iiH  DAS  pro  criminfc  fo)mt\  iprum  fnattinMnil  Mit«  riteque  contra Ai  vinciilnoi  non  ^ilfolvatun  v4 

*J^  .fejvntio  tan  turn  £t  a'c^slk  <<  a  Ih^Uh 

X 
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r 

only  to  obtain  tbe  Executorfliip  or  Legacy,  not  with  piir- 
pofe  to  continue  a  .dutiful   Wife,  and  afterwards  commit 
Adultery,  whereby  flie  is  feparatcd :  The  Condition  is  not 
fatisfied  by  that  Marriage/  and  confequently  (he  caii  neither 
be  Executrix,  nor  obtain  the  Legacy  U    But^  how  may  it  ^  Dec.  SicUrd.  u^\\i 
be  known,  whether  fhe  did  marry  with  Purpofe  only  to  ob-  iad.L.n^uuh«r«4«iu 
tain  the  Benefit  of  the  Difpofition,  or  with  Purpofe  to  con- 
tinue a  dutiful  Wife?  The  Shortncfs  of  Time  betwixt  the 
Marriaee^  and  the  Committing  of  the  Faulty  doth  declare ; 
For  if  Ihe  marry  on  the  one  Pay,  and  commit  the  Crime 
on  the  next;  this  b  a  Teftimony  that  flie  had  not  a  Meaning 
toindurethc  Yoke  of  Marriage "»•     Furthermore,  if  tbe"  SiAard.  uM  fupn. 
Marriage  were  ho|  lawful  from  the  Beginning,  either  by  ^^8;  i^'^ventxi  §.  fin« 
Rcafon  of  the  Minority  of  thePerfon,  or  by  Reafon  of  ^'  d«P"viieg.  cred. 
Confanguinity  or  Affinity^  the  Condition  is  not  reputed  ac* 

COmplilhed  ».  «  L.  Pen.  quando  dies 

leg.  ced.  L.  hxc  conditio  de  «ond.  &  demon*  &  Mantic.  de  conjed*  ult.  vo).  \\h»  1 1.  tU*  i8  tu%z* 

What  (lo)  if  the  Party  whom  the  Teftator  maketh  Exe- 
cntor,  or  doth  bequeath  any  Legacy  unto  conditionally 
{iffl^^Jf^l  marry)  be  already  married  at  the  Time  of  the 
VTul-making,  whether  by  this  Marriage  is  the  Condition 
faid  to  be  completed  If  the  Teftator  were  ignorant  of  the 
Marriage,  the  Condition  is  faid  to  be  accomplilhed,  other- 
wife  noto;  as  hereafter  is  more  fully  declared.  •  l.  fi  ita  .fctiptum  J. 

fi  piter«  AT*,  de  leg.  a* 
Mantle,  de  conjeA-  ult.  vol.  lib.  ii*  tit.  18.  n«  lf^• 

What  (11)  ihall  we  fay  to  this  G(ucftion  ?  The  Teftator 
maketh  A>  B.  his  Executor,  or  giveth  him  a  hundred 
Pounds,  if  he  marry  his  Daughter;  A.  B*  offere^h  to  marry 
her,  (he  refufeth  ,  afterwards  (he  being  willing,  confenteth,  ^ 

and  then  he  refufeth  ;  whether  in  this  Cafe  ought  A.  J3.  to 
be  admitted  Executor,  and  may  recover  the  Legacy,  as  if 
he  bad  married  her,  yea,  or  no  P  ?  Indeed,  If  ihe  had  ne- 1  oe  liae  q.  vide  Me- 
vcjr  been  willing  oritonfenting  to  be  married,  it  were  aclear  ^^^'  d«  piafurop,  lib. 
Cafe,  that  feeing  it  flood  not  by  him,  wherefore  the  Condi-  4.pr«fump.  iSs-pertot. 
tion  was  not  accomplifhed,  but  by  her,  then  the  Condition  * 
(hould  have  been  reputed  in  Law  to  have  been  accomplish- 
ed H,  a?  hath  been  heretofore  declared  r.    But  the  Cafe  be* '  C«  cum  "on  ftat.  c. 
ing  altered,  and  ihe  who  was  uiiwilling  before,  being  iiow  l^'^^^'e^^*^"^^^^^^ 
at  length  become  willing  and  confenting,  tbe  C^ueftiou  isS. 
more  doubtful  • :  Wherein  very  ( 1 1)  many  do  hold  the  Af  •  Ut  per  DD.  In  L.  1, 
firmative^  eftceming,  that  the  Condition  being  once  accom- .^*^"^*^- **  ^»*»'  C- * 
pliflicd  by  her  Refufal,  it  is  fufficient,  though  it  do  not  fo  St.  yoM  b\  n.'a?^^^^^ 
jndure  ^  and  in  that  Cafe  we  are  to  refpe£l  th^  Beginning>n«  8.  *    '    ' 

and  not  the  Succefs  t.    Others  do  hold  the  Negative,  f  up-  *  Bald*  Sal.  Alex,  &* 
pofing  the  Condition  ought  not  to  be  accounted  for  accom-  ^^"V^'fl.***  **i,  ^  il*  ^ 
pliihcd,  unlefs  he  that  is  to  reap  the  benefit  by  the  Perfar-  moiS  to  A^pm.  a 
mance  thereof^  do  continue, and. perfevere  in  Rcadinefs  and  Dec.  in  eand.  L. 
Willingnefs  to  perform  the  fame,  andtbatthe  leafl  Delay     .[     276     ^ 
is  ever  hurtful  ".  *  Petr.  Cyp.  Fuig©i.  ^ 

Either  Opinion  hath  many  Authors  of  great  Authority ;  •    ^  ^'^'  *• 
and  albeit  it  may  feem>  That  this  Condition  being  a  mij^i 

Condition, 
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Condition,  not  confifling  in.his  Power  alon(r,  on  Turhom  it 
"  is  impofed,  but  lathers  alfo;  that  therefore  being  once  ac- 
complifhed,  it  is  fufficient,  though  it  do  hot  fo  continue: 
As  in  the  former  Exaimples  of  being  Prod^or,  Doflor,  Wife, 
or  Widow,  where  the  Conditions  be  reputed  for  fully  pcr- 
fornjed,  howfoever  afterwards  the  Proaor  be  depofed,  the 
Doftor  degraded,  the  Wife  divorced,  or  the  Widow  mar- 
ried. ' 

Yet  notwithftanding  (13)  I  do  rather  cleave  to  them 
«  Non  tamcn  inai- which  do  hold  the  negative  Oprnion  ^,  and  Tothathow- 
flinac^  infra  hoc  ipfo  foevVr  in  this  Cafe  A.  B.  were  at  the  firft  willing  and  ready 

to  have  accompliflied  the  Condition,  and  that  it  did  not 
then  ftand  by  him,  wherefore  the  fame  was  not  perfonncd; 
yet  afterwards  fhc  confenling  and  he  diflenting,  it  is  in  Ef- 
left,  as  if  he  had  been  unwiHing  at  the  Beginning,  and 
'  consequently,  that  he  is  not  to  be  admitted  Executor,  nor 
to  recover  his  hundred  Pounds  by  Vhtueof  this  Difpo- 
fition- 

To  (14)  the  former  Objcflion,  that  it  is  fufficient,  that 

a  mixt  Condition  be  once  accoxnplifbed,  though  it  do  notfo 

indure ;  as  appeareth  by  thofc  late  recited  Examples;  it  may 

be  anfwcred,  that  there  the  Condition  was  once  aflually 

complete,  which  was  all  tUat  the  Tcflator  feemed  to  rc- 

»  J«f.  Dec,  SicTiaTa.  &  quire  Y  in  thofe  Cafes  :     But  here  the  Condition  was  nevcf 

-siiimchL.  i.delnftit.in  Aft,  and  fo  the  Performance  thereof  came  fhort  of  the 

:  Md  quod  daie  mihi  Teftator's  Defire  ^.     Wherefore,  as  I  faid  before,  I  do  ra- 

..  conftarovidetur  ekvcT-  ther  fubfcribe  to  their  Opinion,  who  do  hold,-  that  in  this 

bh  tcftatoTu   dicentisCafe  the  Condition  is  no  more  reputed  for  complete  io  * 

iccSa, '|2t"^^^  ^^^^  >t  is  in  Faft,  and  confequently  that.hecan  reap 

non  ftetifTe,   ex   quo  no  Benefit  thereby,  by  whom  it  ought  to  have  been  per- 

nunc  Hat.    Sin  adhuc  formed  >• 

.     urgeas        coriditionetn 
tunc  pTimum  pro  im- 

pleta  baberi,  quando  per  eum  noA  ftetit :  Refpondeo  illud  plus  habere  fubtilitatiis  quam  cquiutiii 
quippe  qui  non  credam  fatifcfaainn  cde  voluitati  teftantis  iinica  nuptiaruin  oblatione,  raalieie  poAet 
Cimfentiente,  ita  ut  non  fublecutii  nuvtils  legatum  jure  poTci  non  pofljt.  *  Fateor  tamencoocn- 

Tiam  opinionem  dici  communem,  tefte  Slchardo  in  d.  L.  l.  de  Inilit.  &  fub.  U  quidem  attenta  jarb 
fubtrlitate,  eandem  opinionem  magis  ferendam  efTe  non  prorfus  nego ;  feff  infpeAa  teftatoris  voliBt>te» 

-  -non  ita* 

And  this  Opinion  I  fuppofe  to  be  more  agreeable  to  the 

q«m%KSw°n- ^^^  ^^^  therefore  to  be  preferred  »>, 

v«ftiganda,*&*tanjuam  Certain  Cafcs  excepted.     (15)  One  Cafe  is,  where  the  Exe- 

.  Tcgina  coienda  eft,  ut  cutor  or  Legatary,  upon  the  Refufal  of  her  Offer,  doth 

!eftf  c""^' '"  ^"^' "**  "^'^"7  *"o^^^r  Woman,  for  the*i  it  is  too  late  to  repent, 

feeing  from  that  Time  he  hath  juft  Caufc  to  refufcher  Offer 

'  Socin.  in  £.  in  tcilo.  after  hc  hath  roan  led  another  Woman  c.     Another  Cafe  is, 

'  mo^'^a'  T^de**  ^^  ^^^^  the  Teftator  remittcth  a  Debt  which  is  due  unto  him : 

j"a/  uit.*Voi"  irb.*^n'  ^^  ^^^  Example ;  the  Teftator  remitteth  to  A.  S.  a  hundred 

tit.  18.  n.  38.  Menoch.  Pounds  which  he  oweth  him,  if  he  marry  his  Daughter; 

•  d.  pr«fuinp.  183.  n.  29.  ^.  jj,  jg  willing  and  offereth  to  marry  her ;  {he  refufeth,  af- 

•  <  Mantic.  ubi  fupr?.     tervards  fhe  is  willing.     This  new  Willingnefs  doth  not 

hinder  the  Legatary,  being  before  delivered,  and  the  Adion 
extinguifhed  by  her  Refufal  <*..  Another  Cafe  is  like  unto 
this,  when  after  the  Refufal  made  by  the  Wom^n,  and  ^ 

^  f9it 
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foTC  her  Repentance  he,  whbfe  Offer  was  before  rcfufcd,  js 
udmitted  to  the  Executorfl^ip,  and  doth  obtain  his  Legacy, 
and  is  polfefled  thereof:    for  notwithftanding  her  Repen- 
tance and  ne^  Willingnefs,  he  'may  retain  that  whereof  he 
was  poffefied  *.     Another  Cafe  feemeth  to  be.thfs,  namely,  •  Mantle. ubiTupra. poll 
when  fome  f cecial  Thing  is  bequeathed.     As  far  Exam^plc ;  ^i"'/"  ^-i-:.*"  **^^ 
the  Teftator  doth  bequeath  unto  tliee  his  white  Horle,  or /r.  Mcnoch.  uM  fupri, 
an  hundred   Pounds  lying  in  hisCheft,  if  thou, marry  his  "•  $«• 
Daughter  ;  for  ftraightway  by  her  Refufal  thou  haft  gotten       C     277     1 
a  certain,  Right  in  t,he  Thing  bequeathed  ^     tf  there  be  any  'Socin.  tibrfupra.  lioc 
other  Cafes  whcr<^in  the  Affirmative  hatli  Place,  they  are  P^^^'^J.nM"-'  fupfeTiiw 
more  ftrangei  nor  eafily  like'  to  happen,  and  therefore  not  j!  4^„  Bf^^Vrid^ 
fo  neceffary  to  be  known.  tit.  Deyifc,  wi.  6,  sts 

Bald,  &1.  &  Alex,  iit 
L*  I.  de  Znflit.  &  fub.  C  <  Vide  Menoch.  dc  lib.  4.  pTsfunip.  183. 


S.  XL  Of  clivers  Conditions  which  may  feem  doubt- 
ful, whether  they  be  lawful  or  unlawful ;  and  firft 
of  thofe  Conditions,  whereby  the  Liberty  of 
making  Teftj^menis  is  hindered ;  bow  far  the  fame 
are  lawful  Oi" 'unlawful. 

!•  Certain  Condtttonsy  whereof  it  may  bf  doului  of  Jqitu^ 

whether  they  be  lawful  or  imlaufuL 
2»  Caftious  Conditions  dejlroy  the  TeJlamenU 
3,  Caftious  Conditions  y  wherefore  they  he  Jo  \ermed,- 
>|..   Tejlaments  are  to  he  made^  with  all  Freedom y^  fWt^cnly  with-- 

out  Fear  of  LoTs,  but  aljo  without  Hofe  of  Gain* 

5.  This  Frofofiiiony  that  caftious  pifpojitions  are  t'oid-,  di^ 
verfly  extended;, 

6.  The  fame  Frof*ofttion  diverfly  limited*  t 

'  7.   Another  Kind  of  Condition  ag(iinji  the  Liberty  of  making 

a  Ttflament.  .    '  ,        . 

8«   The  Teftamcnt  i m fr of erly^ietmed^ caftious y  which  is  re^ 

f erred  to  the  JViU  of  another^  ' 
^.  The  Tejflatqry  Will ,  may  not  defend  of  ofiother  Man^s 

JVilly  and  wJiat  is  the  Reafon  thereof 
!©•  What  ifhe^  io  whofe  Will  the  Teftator  did  refer  his  own 

WiUy  Jhouidmake  a  Will  in  the  Name  of  the  Teftator. 
!!•  As  another  Mans  Soul  is  not  my  Soul,  fo  his  Will  and 

Teflament  is  not  my  Will  and  Teflament. 
JZ.  It  is  lawful  for  the  Teflator  to  refer  his  Will  to  the  Will 

of  another,  being  joined  with  a  FaSi* 

13.  So  it  is  when  the  Teflator  doth  refer  his  Will  i^  the  limit' 
ed  Will  of  another. 

14.  When  is  the  Teflator  faid  to  refer  his  own  Will  to  ana- 
therms  aifolute  Willy  and  when  to  hts  limited  WilL 

15.  The  Declaration  of  the  Teflaior^.s  Will  may  he  referred  to 
another.    , 

^6.  What  if  Relation  U  made  to  the  Will  of  the  Efcccutor  or 
Zegdtary* 

'  17.  In 


1 
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1 7.  In  Favour  of  Liierty^  the  DiffqfitiQn  may  he  rrfemi  to 

another's  Witt.  ^        ^  / 

!&•  $d  may  the  Diff^tion  which  is  made  Ad  pits  caufks. 
'  19.  ifip  that  doth  commit  all  his  Goods  to  the  Diffofition  of 
another^  doth  not  die  InteftaU* 

FORASMUCH  (f)  ai  there  are  divers  Conditions^ 
which  are  neither  fimply  lawful,  nor  fimply  unlawful, 
but  in  divers  RefpeAs  lawful  and  unlawful,  efoccially 
«  De  iiOT  coRditiMe  thofc  Conditions  whereby  the  Liberty  of  iiMHwtfTW?«ii^«t', 
fpfol  *^''*  "*"'  ^^  ^^^.  I^ib«ty  <>f  Marriage  «,  or  the  Liberty  of  UienatiHg 
I  '^78  1  ?^*  Thing  diffojed  ^,  may  be  hindered  or  reftriiined;  I  thought 
f  DtT qum  infra  J.  prov.  it  convenient  in  tbb  Place  to  ihew  how  far,  and  in  what 
k  De  qua  infrit  cad.  Cafes  thcfc  Conditions  be  lawful  or  unlawful^  and  whit 
¥*"•  S-  «S.  Effcd  they  have. 

And  firft  of  all,  (2)  concerning  thofe  Conditions  which 

do  hinder  that  Liberty  which  ought  to  be  hi^d  in  making  of 

Teftaments,  and  whereby  the  Difpofition  of  the  Teftator  is 

faid  to  depend  on  the  Will  of  fome  other  Perfon:   Such 

Conditions  are  unlawful^  and  dodeftroy  the  Force  of  the 

*  L.  Captatwitf,   de  Difpofition  * ;  and  (3)  therefore,  if  the  Teftator  make  thee 

oT^a^^rl^fd^^^^^        ^^^  Executor,  upon  Condition  if  thou  fliult  make  him  thy 

s.  L  CaptatoTias,  de  Exccutor ;  or  givc  thee  a  hundred  Pounds  by  hb  Tefiamcnt 

mil.  ufto.  c.  Covat.in  conditionally,  if  thou  fhalt  give  him  a  hundred  Pounds  in 

c  cum  tibi  de  teOa.  ext,  ^j^^  Teftamen t :    This  Kind,  of  Difpofuion  is  faid  to  be 

k  Ilia  eniin  voluntas  captlous  k,   becaufe  hereby  the  Teflator  goeth  about  to 

propiie  dicituT  cap»-  catch  or  intrap  thee  to  make  him  thy  Executor,  or  togifc 

iect^:"*   voiuntat?^  him  a  hundwd  Pounds,  in  cafe  thou  die  firft  1,  and  to  hin- 

GovaT.  in  c.  com  tibi  der  that  Liberty  which  thou  fiiouldft  enjoy  in  making  of 

de  tciu.  ext.  Sichtid.  ^^y  Teftament.    For  when  thou  haft  made  him  thy  Exccu- 

mli.^iefto^cf'"*''       ^o^  and  died,  then  hath  he  that  which  he  looked  for;  he  is 

1  Aictat.  PaTeT|(m.  lib.  now  thy  Executor,  and  thou  on  the  contrary  art  fruftratcd 

L^cndac^c^il'  ^'^^  ^^  ^^*^  "^^^^^  ^^^^  perhaps  didft  look  for;  for  being  dead, 
•^Tide^Minfinfr  lib,  j.  thou  canft  iiot  be  his  Executor  "*  And  iherefore  (4)  W  hi 
obfeTv.  c.  8.  Marriages  the  fame  ought  to  be  free,,  not  only  from  fear  «f 

.  c.  Ocmm«  de  fponT.  fuflfcrirtg  Lofe,  but  alfo  from  fear  of  not  obtaining  Gain  « ; 

So  in  Teftaments,  the  fame  ought  to  be  made  witb  all  f  ^^ 
ioH^^cVe"mVu^^^  only  whhout  Fear  of  Puniftmem  orLofs^  bat 

^oT^..    .  e      .         ^jj.^  without  Hope  of  Gain  or  Reward.  <>.  ^,     * 

And  in  this  Confideratibn,   ik)   thefc  cuptioua  VFills, 
whereby  many  under  Pretence  otmaking  others  their  Exf 
catois,  or  gratifying  them  with  Legacies,  do  fubtiUy  pro- 
cure themfelves  to  be  made  Executors^  or  otherwifc'  to  be 
benefited  by  the  Dtfpofitlons  of  others,  are  fo  odious,  that 
p  L.  ilia  L.  c^J^toms  ^^ey  are  utterly  void  P>  albeit  they  be  military  Tefttments  % 
L.  captatoria^  de  leg.  orof  the  Father  among  his  Children  «",  or  of  a  Strange », 
I,  ff*  or  Teftaments  Ad  pias  caufas  *,  or  Teftamen ta  made  in  'Ti®^ 

n  L.  caputorias.  d«  mil.  ^ f  y^^^  „^  ^^  j^^  ^^^  ^j^^  ^^  Pcftilcnce  *,  pr  in  *«  Mon 


of 


capt 
tefto.  C. 

'  Vafque  defucceT.  crea 

lib.  2.  §.  17.  n.  a8.  .    •  Vii2(ii6  ibidtfoi  »  Nam  ttuod  dlcttur  captatoriam  diffofiU««« 7»- 

IcTe  quoad  piam  caufanti  (ut  in  c.  com  tlbl  de  teih,  etfr.)    Id  venim  eft  in  captatoTU  difl»<****  "^ 

^propTie  (ic  di£la,  qus,  viz.  pcndet  ex  alieno  arbhriQ,  praut  in  d«  c.  cam  Ubi*  «  CoviT*  IUd«n«*^  * 

itatiin  rabjicltuT»  non  autem  qnando  dlfpofitio  fit  (lib  Ipc  rcmunerationit.    fiirmienttti  Ub.  ufid€^*Of* 

»  c  4<  n.  8.  C'  6.  n.  s>  Sichard.  in  d.  L.  captatoiiis,  •  VafqvliH  d«  fucooC  cxa«  Ub«  2. 9*  I^* 


»3- 


*  Vaf^i.  ubi  ^^xa» 


\ 
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of  a  Tyrant)',  or  in  Place  where  is  want  of  Witnefs  2,  or 

before  the  Prince  ^,  or  whether  it  be  Teftament  or  Codi-  y, », »,  ^  S  ibidem. 

cil,  for  in  all  thefe  Cafes,  and  divers  others,  fuch  captious 

Wills  be  void  ^* 

Notwithftanding  (6)  if  the  Condition  be  npt  referred  to 
the  Time  to  come,  but  to  the  Time  paft,^  or  prefent,  the 
Condition  is  not  unlawful,  nor  the  Difpofition  void  :  And 
therefore,  if  the  T-eftator  make  thee  Executor  of  his  Tefta- 
ment, if  thou  haft  uamed  him  Executor  in  thy  Teftament,  or 
giveth  thee  a  hundred -Pounds  in  his  Will,  if  thou  haft 
given  him  a  hundred  Pounds  in  thy  Will :  This  Condition 
is  not  unlawful  ^  ;  for  two  Perfons  may  make  either  other  •»  SichaTd.  in  l**  capta- 
Executors,  or  othbrwifc  benefit  one  another  by  their  Tefta-  ^^'^"-  ^-  '"»^*  "^°-  ^ 
^    •   •  •    -^         *    --         ■" "^  '"  [     279     ] 

Alciat.     PiTCfgcn. 

lib.  3.  c.  zi.  CovaT.in 

d.  c  cum  tibi  dc  tefta.  extr.  n.  !• 


lixecutors,  or  otnerwiie  oenent  one  anoiner  oy  uicir  1  cua- 
ments,  fo  it  ht  done  in  Regard  of  good  Will  and  AfTeilion, 
and  not  in  Hope  of  Gain  or  Remuneration  ^*  • 


cum 


Befides  thjs  former  Kind  of  Difpofition,  which  by  Rea- 
fon  of  the  Condition  appeareth  to  be  made  in   Ho,pe  of 
Gain,  and  is  therefore  properly  termed  captious;  there  (7) 
be  other  like  Difpofitions  which  be  repugnant  to  the  -Li- 
berty of  miking  of  Tcftamcnts,  which  alio  are  faid  to  be* 
captious,  that  is  to  fay,  when  the  Teftator's  Will  doth  de- 
pend on  the  WiU'of  another  f  :  As  for  Example;  the  Tef-  ^9*^^•^  ^^Jj 
tatoT  maketh  thee  his  Executor,  or  giveth  thee  a  hundred^* 
Pounds,  if  A.  S,  will ;  or  thus  :  The  Teftator  maketh  that 
Perfon   his  Executor,  or  giveth  him  a  hundred  Pounds,  . 

whom  thou  wUt  appoint.  I.     In  both  thefe  Cafes,  (8)  the  J  C^^^ift*.  m^^d.^^^^ 

Difpofition  is  faid    to   be  captious  h,     Ncv<*rtheUfs,    the  Legift;^.  in  d.  L.  cav- 
Condition  is  unlawful,  becaufc  it  is  againft  the  Liberty  oftatorla».deinil.t^fto,C. 

making  Teftaments,  wherein  (9)  the  Teftator'^  Will  ouglu  J'^P^^  J^.^  a*  "cum 
not  to  depend  on   tiie  Will  of  another ».     F,or  the  antienttibi    Gnff.    Thefaur. 
Law-makers  cojifidering,  that  if  it  fliould  be  lawful  f'^r com. o^ ^^inft^t.^^ 
Teilatoi*3  to  refer  their  Wills  to  the  Wills  of  others,  and  to  ^^  j^j^^Ji/i^ftiiuend* 
depend  upon  them,  then  he  on  whom  the  Teftator  did  de- 
pend, either  not  doing  any  Thing  at  all,  or  elfe  doing 
otberwife   than   the  Teftator   would,  by  that.  Means  the 
Tcf^aiQT  would  remain  deceived,  and  they  to  whom  the 
Teftator  did  wifh  well,  fhould  be  difappointed  k.    For  the  ^  8ic««rd.  in  L.  capta- 
Avoidingof  which  Inconveniencics  they  did  ordain,  that^^^**"^*^- ""'^•'^•^*'"* 
every  Teftament  fliould  peifonally  depend  of  thie  Tcftator's"' 
own  Will,  and  not  of  the  W'ill  of  another,  by  whom  the 
Teftator  might  be  deceived  U     And   (10)  thence  it  is,  that  *  Sichaid.  ubi  fupra. 
a  Teftament  is  defined  to  he  a  Sentence  of  our  Will,  not  oi\^^^^^^^^^^^ 
another  Man's  Will  m.     Therefore,  when   thou  art  made  msuprai.  pan.  §.«,3» 
Executor,  or  fome  Legacy  is  bequeathed  unto  thee  (if  A. 
B*  will)  as  it  fet  down  in  the  former  Inftauce,  although  A. 
B*  Jhoald  will  that  thou  fhouldft  be  Executor,  or  have  the 
Legacy  :    Notwithftanding,  thou  couldft  neither  be  Execu- 
tor n,  nor  obtain  the  Legacy*^.    And  even  fo  where  tbe»L.inainmtiitio.ff.Je 
Vol.  L  Tt  /  deflator ^r*^-*''^^'' ^'^^•^''^• 

/  38.  lib.  3.  n-60,  71. 

*  L.  nonnunquana*  de 
cond.  &  demon.  L.  captatorix*  de  leg*  x*  ff*  &  eft  cotnmi^is  opiAio,  quam  etiam  defendit  CovaT.  in  d* 
c*  cum  tibi  de  tciU.  extr* 
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Teflator  makcth  that  Pcrfon  his  Executor,  or  givcth  him 
an  hundred  Pounds,  whom  thou  wilt  appoint  (as  in  the 
fecond  Inftancc)  though  thou  (houldft  appoint  one,  yet  this 

Tebr^d^^ff?''L^.T/  ^^"^^  ^^  benefit  him  P:     For  (ii)  as  thy 

Balil.  inL.cxccutoTcm,Sonl  is  not  the  So  111  of  the  Teftator,  no  more  is  thy  Will 
c.  d.  execu.  rei.  jud.  n.  his.Will,  01  thy  Tcftament  his  Teftament  q ;  neither  is  it  in 
t  n."  ciaff.  §.Tn-  the  Power  of  the  Tcftator  to  refer  the  Subftance  of  his  Will 
flitutio.  q.  i8.  n.  4.  to  the  Will  of  another  »*,  being  fuch  a  Quality  as  cleaveth 
1  Bald,  fie  An§pi.  inL-^Q  j^jg  q^,^  Perfon,  and  cannot  be  committed  to  another  <> 

captatoTias   C  dc  mil.  .  .  •     X   r 

tcfi.  Vafq.  dc  fucc<if.  cxccpt  in  Certain  Cafes. 

cTcat.   lib.  2.  §.  17.  n. 

81.     Peckius,  Traft.  dc  tefta.  confug-  c.  27.  n.  3.     Parif.  de  confiU  ^.  '  D.  L.  ilia  inftitutio. 

if.  de  hsicd- iniiit.  Bar.  in  L.  quidam  de  Teb«  dub.  fi*.  Peckius,  Tra£t«  dc  tefla.  conjug^  lib.  1.  c.  27. 
•»•  $•  •  Sermientus,  lib.  z.  fcleA.  interp.  c-  6.  n»  ?•   ' 

The  firft  is,  when  (ia)_thc  Teftator  doth  not  refer  bis 

Difpofuion  to  the  fole  only  Will  of  another  Peifon,  as  io 

the  former  Example,  viz.  If  A.  B.  will ;    but  to  the  Will 

«  L.  nonnuTiquam.  ff.  joined  with  a  Fa6l  ^:  As  for  Example  ;  the  Teftator  maketh 

de  cond.  &  dtaticn.       ^j^^g  jjjg  Executor,  or  giveth  thee  an  hundred  Pounds,  if  his 

Son  fhall  go  to  the  Church:  This  is  a  lawful  Condition, 
and  therefore  the  Condition  being  complete,  thou  art  to  be 

*  D.  L.  jionnunquam.  admitted  l^xecutor,  .or  mayft  obtain  the  Legacy  ".  And  yet 
Sarnnientus  lib.  %.  fe-  there  fecmeih  but  a  little  Difference  betwixt  thefe  Conditions 
lea.  interp.  c.  6.  n.  ^  ^jf^j  ^  ^j^^j  ^^  |^;f  ^  B.OizW  go  to  the  Church)  for  that 

£     280     ]       It  is  in  his  Will,  whether  he  will  go  to  the  Church,  or  not. 

But  many  Things  do  greatly  hurt,  being  exprefled;  which 

*  D.  L.  nonnunquam.    not  cxpreffcd,  do  no  Harm  ^. 

Another  Cafe  is  this.  When  (13)  the  Teftator  doth  not 
refer  his  Will  to  the  mere  abfolute  Will  of  another,  (as  if 

\tori«  ll  det.^'  tS'  ^'  ^'  ^'^^^  ^^^  ^°  ^^^  limited  Will.y  :  As  for  Example;  the 
nas,  .  em.  .  e  •  f^f^ator  doth  make  thee  Executor,  orgiYCth  thee  a  hundred 

Pounds  (if -4.  i/.  piaUeJleem  ii  convenient.)  In  which  Cafe, 
\{  A.  Bi  fhall  ef^eem  it  meet  or.  convenient  thai  thou  be  Exe- 
cutor, or  have  the  Legacy  of  an  hundred  Pounds,  then  thou 

*  fichard.  iM  fupTa.  art  to  be  admitted  to  the  one  2,  or  mayeft  obtain  the  other*, 
quamvis  quoad  i^;rredi8  The  fj.\  Teftator  IS  faid  to  refer  his  Difpofuion  to  the 
pToceditfinediflicuitatc  'W"'  ahfolute  TV  ill  of  another,  when  he-committeth  tnc  iamc 
majori.jure  civiii.SaT-  to  his  Will,  to  his  Appetite  ^ :  To  his  limited  Jfill^  when  he 

uirc-^^V  *;  4!^^^  ^^^^  ^^^^^  Difcrction,  Judgment,  Wifdom, 

»  L.  fi  fjc'  de  leg.  I.  L.  good  Plcafure,  Difpofition  and  Confcience  <^. 

1.   de    leg.    I.  L.  fidei  ^ 

coramifTa  de  leg.  3.  fl*.  ^  Menoch.  de  AtK  Jud.  feRtent.  Ttbi  i.  q.  7.  '  Jaf.  In  Li  fi  fic* 

dc  leg.  I.  ii'.  Menoch.  d.  lib.  i.  q.  8.   - 

Thirdly,   When  (15)    the   Subflancc  of  the  Teftator's 

*  L.  iitTum.  f.  cum  Will  is  not  referred,  but  only  a  Declaration  or  Elf<ftion<^: 
quidam  ff.  de  reb.  diib.  ^g  for  Examrlo  ;  the  Tefiator  makcth  one  of  his  Servants 

Bar.    in     I^.     nuirlam  •.     i--  *  'it-  »  ii-rk  1  t  u. 

eodemtit.n.  8.Pcckiu«.  his  Lxccutor,  or  givcth  him  a  hundied  Pounds,  wbooi  tbou 
^e  tefta.  ccnjiig.  lib.  I.  fhalt  chufc.  In  this  Cafe,  he  whom  .thou  flialtchufcof 
•'L.^'fdei  commi(r.  de  ^^^^  Tcflator's  Servants,  fliall  be  Executor,  or  recover  the 
fidei  coiP.  lib  in  fin.  Legacy  «. 

fi\  Panf;  conf.  3S.  1.  3. 

CrialT.  §.  Inilit.  i{.  iS«  n.  <>•  xlV\  ait  banc  opiiUonem  eflTe  com. 

Another 
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Another  (i6)  Cafe  is^  when  the  Difpofition  is  referred  to 
the  Will  of  the  Executor,  touching  the  Executorfhip ;  or 
of  the  Legatary,  touching  |he  Legacy  :  As  for  Example ; 
the  Teftator  maketh  thee  his  Executor,  if  thou  wilt;  or 
doth  give  thee  a  hujgulred  Pounds,  if  thou  wilt :  For  this 
Condition  is  not  only  permitted,  but  it  is  neceifarily  re-  ^ 
quired  <".  'SupTtei4em.firt.5j^. 

Another  Cafe  (17)  is  in  Favour  of  Liberty  or  Freedom 
from  Bond.age;  and  therefore,  if  the  Teftator  do  manumit 
bis  Villain,  if  his  Executor  will,  \t  is  as  effectual,  a^  if  he 
had  referred  the  fame  to  the  Difcretion,  or  Wifdom,  or 
Confcience  of  his  Executor  ».  •  »  L.  fictei  commiflk.  de 

fixki  comiT)Kr.  !•  ff.  S^cHaicl.  in  L.  captatorias.  C.  xLe  mil.  teitoiu 

And  further,  when  (18)  the  Difpofition  is  made  Ad  fiat 
caufas^  then  it  is  alfo  lawful  for  th»  Teftator  to  commit  the 
very  Subftance  of  his  Will,  to  the  free  and  abfolute  Will 
ofanotherg;  and  therefore,  if  ihc  Teftator  make  the  Poor  '  PauU  dc  Caftr.  & 
of  the  Parilh  his  Executor,  or  give  them  a  hundred  Pounds,  ^!!!'' 'l^^'^lc^^}^^^ 

'c    A    ry         Ml        L-     •  j^TTr      i*  •        k  '  nas.  Abb.  cont  32.  lib, 

II  A'  -O-    will  ;   this  1$  a  good  PUpolltlon  ^*  a.  Boir.  &  Covar.  inc. 

cum  tibi.  Bald,  in  c  in 
cao&s  de  elc£l.  extr.  quorum  opinio  ell  com;  OrafT.  {.  Tnftitutlo.  q»  x8«  ^  £t  hoc  procedit   jure 

Can.  non  iblum  quoad  ^^^ta,  icd  etiam  quoad  Inftitutiopem*  Covar.  in  d<  c  cum  tibl^  n.  %z,  referens 
hancop.  efic  veTiorem.  Tu  adde  Gabr.  lib.  6.  com.  coQcluf.  Tit>  pia  cauik._c9nc.  3.  ubi  pulchcrrimf 
lianc  CQnclufio/icm  ornat  Taiils  ampK  &  llmitatii 

Finally,  (19)  If  the  Teftator  commit  the  Difpofition  of 
all  his  Goods  to  another;  this  is  lawful,  and  he  to  whom 
the  Difpofition  is  committed,  is  underftood  to  be  made  Exe- 
cutor, to  diftribuie  g.11  the  faid  Coods/7«  flos  ufus  K    So  it  *  C.  cum  tibi  de  tefta. 
is,  if  the  Teftator  commit  his  Soul,  and  all  his  Goods,  to  V<^  crtiT.' d.  rinftltu- 
th^  Hands  of  another,  as  hath  been  heretofore  declared  k.     tio.  q.  18.  Pcckius  dc^ 

tefla  conjug.  lib.  x*  c» 
^.    Quorum  tefUmomo  bxc  opinio  eil  communist  ^  Supra  fadem  part.  {•4. 

§,  XII.  Of 'thofe  Conditions  whereby  the  Liberty  of     [    281    ] 
Marriage  is  reftrained,  ^c,  how  far  the  fame  be 
lawful  or  unlawful. 

1 .   0/  Conditions  againjl  the  Liberty  of  Marriage^  fome  are 

fawfulj  feme  unlawjuh 
a.  Conditions  againjl  the  Liberty  of  Marriage  are  all  unlaw-* 

July  except  in  certain  Cafes. 

3.  The  Reafons  wherefore  the  Conditions  againjl  the  Liberty  of 
Marriage^  are  unlawful. 

4.  The  Prohibition  of  thefrjl  Marriage,  more  odious  than  ' 
of  the  Second. 

5.  The  Condition  of  marrying  with  the  Arbitrement,  Willy  or 
Confent'of  another ^  is  unlawJuL 

6f  The  Reafon  wherefore  the  former  Condition  is  unlawful. 
'7.  The  Condition  f  rohibi  ting  Marriage  for  a  fhort  Time,  is 

not  unlawful. 
8f  The  Condition  prohibiting  Marriage  with  fome  Per  fans  y  is 

/lot  unlarvjuh 

T  t  ;i  9,  IJ'hcther 
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9.  Whether  the  Condition  frohikiting  Marriage  have  Reffed 
only  to  thefirjl  Mart  iage^ 

10.  An  Occajion  of  Doubt  ^  tuhether  the  former  Canclujton  he 
true* 

M.  An  Anfwer  to  the  fame  Douht^  diflinguifJting  xvhether  the 

Condition  he  affirmative  or  negative. 
I  Zk  I'he  Condition  prohibiting  Marriage  infome  Places  is  not 

unlawful* 

13.  The  Condition  having  Relation  to  the  T^arriage  of  a 
third  Perjony  is  not  latufuly  faving  where  that  third  Perfon 
is  of  Kin. 

14.  The  Condition  prohibiting  Marriage,  is  not  reje&td 
where  Pia  C  aufa  is  fuhflituted* 

1 5.  J^rmative  Conditions  about  Marriage',  are  not  rejeilei 
but  in  fome  Cafes, 

16.  Some  fiffirmalivet^onditions  of  marrying,  harder  than  the 
Negative  of  not  marrying, 

17.  The  Condition  of  marrying  zvith  the  Advice  or  Counfel  of 
another,  is  not  unlawful, 

18.  The  Condition  of  marrying  with  the  Confent  of  another y 
is  to  be  ohferved  in  Part. 

19.  Difference  betwixt  ihcfe  Phrafes,  If  he  do  not  marry, 
and.  So  long  as  he  doth  not  many. 

ao.  The  Condition  of  not  marrying,  doth  not  hinder  Reflitu- 
tionfimply  impofed, 

ALBEIT  (i)  all  thofe  Conditions,  whereby  the  Li bei;ty 
of  marrying  is  wholly  taken  away,  are  generally  dii- 
» t.  quotjes  de  cond.  &  liked  ^ :  Neverthclefs,  where  the  Conditions  he  fuch,  where- 
ttut'oi.  Adlr'^i^t:/!  by  Alarriage  is  not  altogether  prohibited,  but  in  Part  re- 

ftrained,  as  in  refpecl  of  Time,  Place,  or  Perfon,  they  arc 
«'  L.  cum  ita  L.  hoc  not  to  bc  Utterly  rejc6ledn^ 

nodo.    L.    fed    fi.    5. 

cum  vir.  de  cond.  &  demon,  ff.  &  iKfra  hoc  §• 

r      282     1  Wherefore,  that  we  may  the  better  know  when  thefc  Kind 

of  Conditions  be  admitted,  or  not,  I  thought  it  beft,  and 
the  moft  eafy  Way  to  fet  down  a  Rule,  with  Ampliations 
and  Limitations  of  the  fame,  according  to  the  Divcifity  of 
Cafes  incident  to  that  Purpofe. 

The  (2)  Rule  fliall  bc  this.  That  nil  Conditions  afrainjl  the 
''TAn^'^^t>-^^^^'^\^y  Liberty  of  Marriage,  are  unlawful^';  and   that  whenfoever 

geUiu  in   Ilia    mcthodo    ,       ,^   ^^  j    ^u  •    .    i.*     't."  *.  1  D^ 

r^.i-'tifVima  juiUciviiis  the  Teftator  doth. appoint  his  hxecutor,  or  make  any  i>e- 
p\iu  4.  iiH.  14  c.  13.  queft  upon  fuch  Condition,  that  then  the  Condition  is  void, 
cimi  decern  "ctptioni-  ^5  jf  ^  ^^^^  ^ot  Written ;  and  that  he  who  is  made  Execu- 

bi.  .     It  hcet  idern  Vi-  ,  _     '  .        .  r      1    ^*        ••  • 

geiius  poftea  exifUmct  tor,  or  to  whom  any  Legacy  is  g'ven  upon  luch  Condition, 
con^T.'Tuim  jiiTc  novo  may  be  admitted  to  the  Exccutorfhip,  or  may  obtain  ^c 
::^n«s  cffe^'murr;:  Legacy,  as  if  the  Difpofuion  had  been  fimplc  ». 

jiul.-e  cxccptionca,    pace  1  "^ 

timcn  tanti  viri,  nihil  novi  ilatuitUT  in  primis  napMis,  in  quibus  vcl  hodie  jm  antiquum  obtinet,  ut 
v^Tc  atlcft^tuT  Mantica  de  conieA.  ult.  vol.  lib.  11.  tit.  I9.  in  prin.  Ciii  concinit  Graff.  Tbcfiur.  ccw. 
op.  aHl'Tcns  cnndltionenij  qoa  in  totum  prohibetur  matTtmonium,  in  virgine  turpcm,  contra  boDOsmorOt 
rtqie  4dco  de  jure  impoflibilem  cfTe,  deniqi'c  communi  Do^torum  cakulo  reje£lani.  §•  legatum*  q-  So* 
^  L.  qaoilei!,  L*  fed  fi  }.  tin.  Ik  cum  tale.  $.  Mcvis*  de  cond.  <c  demon*  &\  L«  %,  C«  de  Indi^  vid* 
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The  (3)  Rcafon  which  the  Lavycre  do  yield,  (I  mean) 
of  the  Unlaufulnefs  of  this  Condition,   is,  bt'caufe  it  is 
contrary  to  the  Procreation  of  Children,  and  repugnant  to 
tiie'Law  of  Nature,  and  hurtful  to  the  Commonwealth  P:  '^  Wantic.  ae  ccnjcft. 
Whevtunto  it  may  be  added,  that  howfoever  Virginity  is  "Ayil^.*  '•^*'^*^*'5* 
commended,  yet  Marriage  is  not  thereby  condemned  ;  and 
therefore  (as  I  faid   bu-forc)  if  the  Teftator  make  one  his 
Executor,  or  give  him  an  hundred  Pounds,  if  he  do  not 
marry ;  this  Condition  is  unlawful,  and  as  if  it  were  not 
written*!:  Which  (4)  Thing  is  rather  true,  if  the  Exec u- ^^*i««^i«^'I*«^«c mode 
tor  or  Lesatary  were  never  married  before,  for  the  Prohi-  ^''J!5'™J'j  icgatum.  <ic 

,  .  .  i^     y       J  IS  'Kx     '  '  •  I  1-  .      *  cona.  «  demon,  n. 

oition  or  tae  hrit  Marriage  is  much  more  odious  in  Law 
than  the  Second  r :  For  albeit  it  be  commonly  and  truly  '  Iftiufmcdi  fiquidcm 
fald,  that  the  Commonwealth  hath  an  Int^reft,  that  Tef- ^^j|J^^^^' ^' P^^'""."^^?^ 
tamenis  ftiould*e  execiUed  s ;  yet  the  Commonwealth  hath  rn\h'^n^TijfcUuT,"n 
a  greater  Intereft,  that  it  fliould  be  throughly  peopled,  and  *^".s  ^«cus.  Awth.'cni 
therefore  Marriaee  not  to  be  prohibited  t.  rclidhini.  c.  rfc  indifi. 

**  ■      ^   ^  VI d.  CovaT.  tpitom.  de 

r>     cr  'x^    c  jp    1  fponfal.  c.  2.  §.  o,  v^ 

II.  GTafU  rnefsnT.  com.  op.  §.  legatnm,  q.  50.  quamvii  earn  non  modo  cluram,  fed  &  Iniqiam  exifti- 
mavit  Pcckius.  Traa.  dc  teltiiin.  conjug.  1.  1.  c  24.  •  L.  Callus  §.  quid  fi  is.  dc  Hb.&  pollhc. 

L.  vcl.  negiTc  q-ienad  tcfta.  app.  ff.     .  «  L.  i.  fol.  raatr-  L.  cum  latio  §,  fi  plures.  d<  bon.  dam. 

ff.  Mantle,  de  con  lcI.  ult.  vol.  lib.  ix.  tit.  19.  in  piin. 

And  in  Confidcration  hereof,  this  Rule  is  extended,  that 
if  (5)  the  Teftator  make  fome  his  Executor,  or  give  him 
any  Legacy,  if  he  marry  according  to  the  Appointment  or 
Confent  of  fome  other;    this  Condition  is  reje<Sed- as  un- 
lawful".    And  therefore  in  this  Cafe,  if  he  "that  is  made  T.^*  ^"^  **'*  §• '» «*- 
Executor,  or  to  whom  any  Legacy  in  fuch  Sort  is  givtn,  do  GtIvcub   Lm^t^ 
marry  contrary  to  the  faid  Reftraint,   mentioned  in  the  3- Mamie,  de  conjea. 
Teftament,  he  Is  to  be  admitted  to  the  Executorfhip,  and  ^^^g^°^"  ^^''- "' ^*^- *^- 
may  obtain  the  Legacy,  as  if  no  fuch  Condition  had  been 

"P^^^^^*"-  ^  ^  M.  fi  ariitnitu.  1. 

leg.  I.  ff.  Gravetta.  &  Mantle,  ubi  fnpra  Peckius  de  tcfta,  conjug.  lib.  i.  c.  74.  n.  ^  ubi  dicit  hoc^pto^ 
cedere  in  virginibOB,  non  in  viduis,  ob  novelUm  Juftiniani  conftitutionem,  qua  pcrmittitur  conditio  vi-* 
daitatb:  Quod  ctiam  aliis  placet,  ut  GraiT.  d.  §.  Icgatum.  q.  50.  n.  lo- 

The  (6)  Reafon  of  the  Unlawfiilnefs  of  this  Condition 
is,  Ici^  he,  whofc  good  Will  were  to  be  procured,  might 
make  an  hard  Choice  for  the  Executor  or  Legatary,  either  . 

by  Reafon  of  the  Diflike  of  the  Parties*,  Inequality  of  *  QJl?*™  r*t«onena  com- 
Age,  Difparity  of  Kindred,  Disagreeing  in  Matters,  or  Xt%^.  'thE 
fuch  like ;  which,  if  it  were  fuffcrcd,  would  breed  greater  com.  of).  §.  fegatum.  q! 
Mifchief,  than  may  be  in  a  Cafe  of  tliat  Quality  tolerated  5°"  "*  9;  p^ft  dd.  in  a. 

J     'j  ^x,        /  L.  turpia.  fi.fi  Titiae, 

or  endured.  f       R-j     V 

Moreover,  if.  the  Teflator  do  bequeath  any  Legacy  to  a       '-     ^^     J 
Woman  conditionally,  if  fbc  do  not  marry,  willing  her  to 
reftore  the  fame  to  fome  other,  if  (he  do.  marry :    Albeit  in 
this  Cafe  the  Woman  do  marry,  (he  may  obtain  the  Le- 
gacy, neither  is  ftic   bound  to  reftore  the  fame  ^,  unlefs  it  ^  L.qootiesdecon^.  & 
were  the  Meaning  of  the  Teftator,  not  to  forbid  Marriage,  ^^^^^'  ^j  JJ|7ib'  ^^ 
but  to  grant  the  Ufe  of  the  Thing  bequeathed,  until  the  tlt.^  19.  n.^4.  Grafl; 
Legatary  did  marry  c.     Other  Extenfions  there  be  alfo  ofThefaur.  com.  op.  §. 
ihia  Rule,  but  let  us  return  to  the  Limitations.  i*'l!l!!i";  a^  ^a^' V ^ 

'  ,_,,      •  Pcckius  de  tefta.  con- 

The  juR.  lib.  I.  c.  «4.  L.  fed 
fi  §•  cum  vij.  de  cond*  &  demon.  0*.  vide  Safin.  In  d.  cent*  c*  fumit.  §,  fin*  de  verb.  ob.  fiT. 
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The  firft  Limitation  therefore  is,  when  (7)  the  Condition 
«  L.  Tetl  fi  $ .  cnm  vir.  /j  not  ferfettUiiy  hut  temforcl  «J ;  as  if  the  Tcftator  make  his 
ff.  de  cand.  &  demon.   Daughter  Executrix,  or  bequeath  her  a  hundred  Pounds,  .If 

^  fhe  do  not  many  before  the  Age  of  twenty  Years  9  this 
••  faf.  in  Autii.  cui  Tc-  Condition  is  to  be  performed  ^  Howbeit,  if  the  Time  of 
liaum.  dc  imua.  y\d.  ^j^^  Prohibition  be  fuch,  that  it  is  very  like,  if  flie  fliould 
uh.  vol.  lib.  II.  tit.  18.  continue  a  Maid,  during  that  Space,  that  her  Marriage 
n-  8.  fhould  be  greatly  hindered,  the  Condition  is  rejcfted,  ^ 

» jaf.  in  d.  Auth.  cui.  being  made  in  Fraud  of  Marriage  ^ 

1).  3.  per  L.  cum  tale. 

if.  de  cond.  if  demon*  Fran*  de  Are.  conril*  67.  Manttc.  de  coi>je&.  uU.  vol.  lib.  xi.  tit^  19.  n«  8» 

The  fecond  Limitation  is,  when  (€)  the  Prohibition  doth 

only  exclude  fome  Perfons  :  As  for  Example ;  the  Teftator 

doth  make  thee   his  Executor,  or  giveth  thee  an  hundred 

Pounds,  if  thou  do  not  marry  a  "Widow ;  this  Condition  is 

»  L.  c^m  jta  icgit'um  not  Unlawful  8.     And  therefore,  if  ajt  any  Time  after  thou 

iL  de  cond.  &  demon.  (Jq  marry  a  Widow,  thou  ciinft  not  be  Exacutor,  nor  obtain 

Tu^llJ^cl^il^n.T^'^' ^^y  I-^g^c^     Infomuch,  that  (9)  if  thou  fliouldeft  marry  a 

Maid,  and  after  her  Death  (houldeA  marry  a  Widow,  all 

thy  Hope  of  being  Executor,  or  obtaining  thy  Legacy,  is 

*  Oldrad.  confil-  16.  extinguifhed  by  this  tliy  fecond  Marriage*^ ;  much  more  is 

AlcUt.  in  L.  ^;vc*.  §.  jj^^  Condition  lawful,,  if  the  Teftator  make  thee  his  Execu- 

1k)C   fcrmone   de   verb.  .  '  .  r    «  j  i^  • 

fig.  fF.  fc  TiTaquel.  n.  tor,  or  give  thee  any  Legacy,  it  thou  do  not  marry  this  or 
§.  limitat.  7.  that  particular  Woman  i,  for  here  thou  haft  greater  Liberty, 

iviint^  crdT^^Cal*"^  more  .Choice  than  in  the  former.  Where  (lo)  I  faid 
uit.  vol.  lib.  II.  tite  19.  that  the  Hope  and  Intereft  of  the  Executor  or  Legatary  is 
n.  9.  PcckiusdctcfUm,  extinguilhed,  if  at  any  Time  he  marry  contrary  to  the  Pro- 
conjug  lib.  X.  c.  24.    hibition  of  the  Teftator,  whether  it  be  the  firft  or  the  fecond 

Marriage ;  this  may  feem  doubtful :  For  that  when  Mention 

is  made  of  Marriage,  it  is  to  be  undcrftood  of  the  firft  Mar- 

k  D.  B.  boves  f,  hocriage  only  ^-     And  therefore,  if  the  Teftator  make  thee  his 

fcTmoBc,  Executor,  or  giveth  thee  an  hundred  Pounds,  if  thou  marry 

his   Daughter;    if  thou  after  the  Makipg  of  this  Will, 

fhouldeft  firft  marry,  fome  .other  Woman,  and  after  her 

i  Paul,  dc  CaftT.  in  L.  Death  fliould  many  the  Teftator's  Daughter  l ;    yet  couldft 

hoc  genus  ff.  de  cond.  thou  not  be  Executor,  jior  obtain  the  Legacy :  For  in  this 

&  demon.  c^f^^  ^l^g  Teftator  is  prefutned  to  mean  of  the  firft  Mar- 

»  TiTaquel.  in  d.  J.  ^^^^g^*  "^^  ^^  ^^^^  fccond  Marriage  "»•  How  then  comcth 
hoc  fermone  n.  3,  4;  it  to  pafs,  that  thou  being  made  Executor,  or  havipg  any 
facitL,  matTinu)niift.T]jjng  bequeathed  unto  thee,  if  thou  do  not  marry  the 
quu     a  qui  us  naa.      x^f^ator's  Daughter,  lofeft  all  thy  Hope  |ind  Intereft,  when- 

foever  thou  doft  marry  her,  fuppofing  thou  hadft  married 
one,    two,    or  three  before?    The   (ii)  Anfwer  is  this, 
.    when. the  Condition  is. affirmative,  then  it  is  to  be  undcr- 
ftood of  the  firft  Aft  only ;  but  when  the  Condition  is  ne- 
t     284     1      gative,  then  not  only  the  firft  Aft,  but  the  fecond,  third, 
■  Oldtad.  d.  confil.  16.  ^^^  every  other  Aft  is  perpetually  forbidden  »  :  The  Reaibn 
Aiciat.  &  Tiraquei.  in  of  the  Difference  is,  becaufe  there  is  greater  Force  in  the 
d.  §.  ^^ft™jn«  ^l'  Negative,  than  in  the  Affirmative  <>• 

<c  Paul,  dc  Caftr-  m  d,       o  ' 

L.    hoc   genus*   ff»  dc  J  iie 

cond.  &  demon*  ■*  Pius  negtt  ncgitlo  quaqt  affimat  affimatlOj  Uiquit  Paul*  dc  Caftr.  in  d.  1% 

hoc  genus* 
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The  third  Limitation  is,  when  ( 1 2)  the  Condition  P  is  p  L.  lioc  moiJo.  ff.  dt 
limited,  only  in  Refpeft  of  fome  Place,  as  if  thou  daft  not  ^^11,^^,^**',^";  J'.^f; 
marry  in  the  City  of  Tork*  icgatum.  q.  50.  Peckins 

de  tefta.  oonjug.  1>  I*  c.  14.  n>  20> 

The  fourth  Limitation  is,  when  (13)  the  Condition  of 
not  marrying,  is  not  referred  to  the  Executor  or  Legatary, 
but  to  fome  other  Perfon :    As  for  Example ;   the  Tcftator 
makcth  thee  his  Executor,  orgivcth  thee  an  hundred  Pounds, 
if  his  Daughter  do  not  marry.     In  this  Cafe  the  Condition 
is  not  rcjefted,  wherefbre  thou  art  tocxpe^l  the  Event  there- 
of  q :    For  if  fhe  marry,  thou  art  excluded  >    if  ^e  die  un-  lt:,\!:t  ^^ei:^^. 
married,  thou  art  to  be  admitted  f-    Biit  if  the  Tcftator  vol.  lib.  i.  tit.  19.11. 5- 
j^ake  thee  his  Executor,  or  give  thee  an  hundred  Pounds,  if '  ^P*  ^.^*  ^*  *•  ^  *** 
thy  Daughter  do  not  marry :  This  Condition  is  unlawful  s;  f  ^^jeVg,  ^eu^  §.  ult. 
for  where  the  Perfon  whofe  .Marriage  is  prohibited,  is  of  dc  cond.flt  demon,  ff. 
thy  near  Kindred,  who  art  made  Executor  or  Legatary,  it 
is  likely  that  fuch  Perfon  w^ill  by  thy  Pcrfuafions  ahftain 
from  Alarriage,  to  inrich  thee  by  the  Teftament  * ;  and  there-  *  D.  §•  "^^-  ^  »^-  Bar. 
fore  the  Law,  to,  prevent  fuch  Fraud,  hath  rejeacd  that  f  ^j^;;\\f  J^^^^^^ 
Condition  ^»  .  '  hU.  vol.  lib.  u.tit.  ip. 

Ubi'tiadit  alla^  limltation«s» 

The  fifth  Limitation  is,  when  (14)  that  which  is  given 
with  Condition  of  not  marrying,  is  to  be  diftributed  J/»^/^i 
ufus^  in  Cafe  the  Conditiph  be  not  obferved  :  As  for  Ex-  . 
ample ;  the  Teftator  doth  bequeath  unto  thee  an  hundicd 
Pounds,  if  thou  doft  not  marry ;  and,  if  thpu  doft  marry, 
then  he  doth  will  that  the  fame  _be  diftributed  amongft  the 
poor  Scholars  of -0;r/<?rrf.  In  this  Cafe  the  Condition  is 
not  rejeded  as  uplawful,  and  fo  if  thou  Ihalt  marry,  thou 
lofeft  thy  hundred  Pounds,  and  the  fame  is  to  be  diftributed 
amongfl  the  faid  poor  Scholars  ^  ;  the  Reafon  is,  for  that  «  Paul,  dc  Caftr.  in  t. 
the  Law  doth   more  favour  Piety,  than  the  Liberty  to  p'*?'  §•  "^t.  dc  «ond- 

.  ''  '     •     &   demon,  ff.  Mantic, 

marry  y.  de  conjca.  uU.  vol.  lib. 

.      II,  titr  18.  n.  9. 
^  Mantle,  obi  iiipia  Imol.  in  d.  L.  Titio.  §.  olt.  Tiraqucl.  de  piivilcg.  pix  caul*  piiv.  8* 

The  fixth  Limitation  is,    when  (15)  the  Condition  is 
conceived  affirmatively,  not  negatively.     For  Examplei  the 
Teftator  maketh  thee  his^  Executor,  or  giveth  thee  an  hun- 
dred Pounds  if  thou  marry  his  Daughter  ''•j-or  if  thou  marry  "  ^-  ut«r.  de  ccnd,  «r 
a  Maid  S.or  if  thou  marry  within  a  Month  ^  or  if  thou  ^T^"  ult.^^.oi.\t^ 
marry  at  London  c  :    For  albeit  in  thefc  affirmative  Condi-  lu  tit,  18.  n.  %. ' 
tions,  is  alfp  included  a  Negative;    that  is  to  fay.  If  thou  *   Peckius  Traa.   dc 
do  not  marry  another  Woman,  nor  at  any  other  Time,  nor  24^"*  '^^'''"^'  ^'^  *' "' 
in  any  other  Place.     Neverthclcfs,  thefc  Conditions  are  not ""  Mamie,  d.  tit.  iS. 
unlawful,  feeing  the  included  Negative  is  not  univcrfal,  but ''.  P^ckius  d.  c.  44.  n.5. 
particular  "...  ~  i"if°-,„„  .„a.  u  hoc 

^  iDodo.  if.  de  cond<  &e  demon. 

But  (16)  if  the  Woman  appointed  by  the  Teftator  be      [.     '^85     3 
fuch,  as  thou  canft  not  with  Honcfty  marry  her  ^,  then  •  d.  l.  cum  ita  u%n^ 


p 
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howfocvertbe  Condition  be  affirmative,  yet  in  very  Truth 
it  is  a  harder  Condition,  and  more  againi^  the  Liberty  of 
Marriage,  than  this  Negative  (If  thou  do  not  marry  :)  For 
by  this  Affirmative,  thou  art  not  only  excluded  from  mar- 
rying any  other,  but  thou  art,  as  far  as  in  his  Power,  in- 
forced  to  accept  her,  whom  thou  canft  not  with  thy  Credit 
IP'  V  T*  '^?  L"  ^:  marry  f.  And  the  like  may  be  faid,  if  the  Time  or  Place 
^oi.  lib.  II.  tit.  i8.  n.  be  not  Convenient ;  for  then  alio  the  Condition.is  rejected  8. 

5.  &  Bar.  in  d.  L.  cum 

ita,  ubi  refpondet,  qu£  pefibna  lit  indigna  tuis  nifptiis,  neinpe  ilia,  cui  non  potes  (ine  dedccore  BubcTe, 
inrpe£Va  nataliura  qualitate  :  Ne  cum  fijurc  vcl  civitatismoribus  probibeantur  hujufmodl  jiupti^i  indig- 
jia  exit  peifona,  &  inutilis  conditio.  >  Mamie.  &  Peckius,  ubi  fupra. 

The  feventh  Limitation  is,  when  (17)  by  the  Condition 
the  Executor  or  Legatary  is  not  to  marry  without  the' 
■•  CaftTcnf.  &  Alex,  in  Counfel  or  Advicc  of  another  Perfon  ^.  As  for  Example; 
dc  Teg^'*i*.  ^fi^^arlTn  the  Tcftator  doth  make  thee  his  Executor,  or  give  thee  an 
1.  I.  5.  fi  plures  dc  hundred  Pounds,  if  thou  do  marry  with  the  Counfel  or 
excTcit.aftion. ff.Man-  Advice  of  his  Brother;    for  if  thou  do  marry  without  his 

lib.  n.'?rt'?8.m\l  Coun^^^  or  Advice,  thou  art  cxckdedi.  Neverthelefs,  in 
*  Mantic.  ubi  fupra.  this  Cafc,  thou  art  not  bound  to  follow  his  Counfel  or 
Cow^ "rV  onfe?*  \'  Advice,  but  to  requcft  the  fame  ^.  So  it  was  adjudged  in 
jpaitVc.  s^S-'s.^n.  3.  ' -P^^o^s  Cafe,  when  the  Father  devifed  an  hundred  Pounds 
J' Paul.de  Caftr.confii.  to  his  Daughter  i7,  upon  Condition,  that  (he  marry  with 
^""  l^\ ^Jni^'ivtr*  tlie  Affcnt  of  her  Mother ;  flie  marries  and  fues  for  the  Lc- 

ex  pan.  dc conftit.  cxtr.  >  1      j    j  •      -o  1     .    n       j- • 

col.  a.  Graff.  Thcfaur.  gacy ;  and  it  was  pleaded  in  Bar,  that  ilie  did  not  marry 
com.  op.  S.iegaium.q. -with  the  Aflent  of  the  Mother;  notwitliftanding  that,  flic 
ro^"•lu;''i"oc7c;thad  a  Sentence  for  the  Legacy.  Cited  in  Grejley  aad 
Tupta.  Luthtr  s  Cafe.     H,  \  i  Jac.  Rot  1 866.     Moor's  Ref./J,  857. 

n. 1176. ' 

The  eighth  Limitation  is  this,  w^here  (18)  it  is  faid  be- 
fore, thrft  the  Condition  of  marrying  with  the  Confrnt, 
good  Will,  and  Arbitremcnt  !af  another,  is  void ;  (fo  th>t 
Executor  or  Legatary,  to  whom  the  Condition  is  impofed 
is  neither  bound  to  obtain,  nor  yet  to  crave  the  Confent, 
good  Will,  or  Arbitrement  of  the  other)  yet  the  Perfon 
pn  whom  the  Condition  is  impofed,  cannot  be  Executor, 
»  AlcK.  9c  Paul.  Ca-  nor  get  the  Legacy,-  unlefs  he  do  marry  ^ :    For  though  he 

^•™«  l^ffd^icTY."  ^^^^  not.  fo  m4jch  as  to  crave  tb-e  Confrnt  of  any  third 
pia.  J.  I.    .   c  eg.   .  p^j.fpj^  jjj  this. Cafe,  feeing  that  Part  of  the  Condition  is 

unlawful  j;  yet  muft  he  marry  ere  he  can  pretend  any  Title 
to  theExccutorfliip  or  Legacy,  feeing  that  Part  of  the 
«  Mtntic.  de  conjca.  Cojnditiop  is  not  unlawful  n*. 

ult.  vol. lib.  IT.  tit.  iS. 

XI.  8.  poft  Alvi*  &  Cailrenf.  in  d.  $.  I. 

The  ninth  Limitation  is,  when  (19)  the  Prohibition  of 
Marriage,  is  not  made  conditionally  by  this  Word  Ify  (^^ 
fnakf  thee  my  Executor^  if  thou  dofi  not  marry,)  but  by  other 
Words  or  Adverbs  of  Time :  As  when  the  Teftator  willeth, 
that  his  Daughter  or  Wife  fliall  be  Executrix,  or  have  the 
»  t.  Legaium  ita  eft.  Ufc  of  his  Goods  fo  longy  as  flic  fhall  remain  unmarried  n. 

dc  an.  kg.  ff.  P*ckiu»,  '  ^  AgrCCaWc 

•de  tefta,  conjug.  1.  i*c^  '  '  • 

^*  Zaf.  in  d.  L«  e^ntefiicili  $•  fiu*  dc  verb*  ob.  if. 


Pari  IV.  Of  tht  Form  of  Tejtaikmts, 

AgrrecAble  hereunto  are  the  "Law^  of  U"s  Realm  of  Eng-* 

land,  wherein  there  b  a  Cafe,  that  one  of  the  Kings  of  this 

Realm  did  grant  to  his  Sifter  the  Manor  of  £>.  fo   long  as 

flie  did  continue  unmamed.     And  this  was  admitted  to  be  a^  ^ 

good  Limitation  in  the  Law,  but  not  a  Condition  ^,  ••  Fuib,  paTal»t»ift,  i, 

ubi  plures  authoritate^ 
q\UX%  7.  Dialogp,  fol,  47.  at 

The  tenth  Limitation  is,  when  (20)  the  Perfon  on  whom       [     386     ] 
the  Condition  is  impofcd,  is  fimply  charged  to  reftore  the 
Thing  bequeathed  x-     As  for  Example  ;  the  Tcftator  doth  ^  I^  no»  dubiuinfr,d^ 
bequeath  to  tbee  an  hundred  Pounds,  if  thou  do,  not  marry,  ^***  ^' 
Md  he  doth  Will  thee  to  reftore  the  fame  to  his  Son,  when 
he  fhall  come  to  lawful  Years.     In  which  Cafe  thou  art  by 
Law  to  reftore  the  fame  accordingly  y  i  Neither  is  this  Li-  f  d,  L,  non  dabium, 
mitation contrary  to  the  former  Ampliation  of  the  Rule;  ^a"^^*^- ^«conjedk,uit, 

for  here  thou  art  charged  with  Reftitutioa  fimply,  there  IJ^Ji^i^^l'^Vaur!?;.^^ 

COndiUonally  ^.  op.  $.  legatum.  q,  50. 

*  Mantic-  d«  tit*  191  Of  4t. 

Conditions  concerning  Marriage. 

WHERE  a  Jlregacy  was  devifcd  to  a   Feme  Sole,  ifjhe 
dgth  not  u^arry  T.  S,     Adjudged  that   if  flie  after- 
wards did  marry  him,  the  Legacy  was  void. 

The  Father  devifed  500/.  to  hjs  Daughter,  upon  Qoli(i^'^ 
Xiotif  th^i  if  Jhe  would  not  marry  T.  S,   then  U   fhould   be 
taken  from  her  and  given  to  him  j  the  paughter  died  before 
fhe.  was  capable  of  Marriage,  or  of  Age  fo  give  her  Con- 
fejjt :  Adjudged  that  this  Condition  was  only  *  in  Terroreniy  «  j^  j^^^  ^;^^  ^^  ^ 
and  that  T>  S.  fhould  not  have  the  50c/.  though  it  was  de-  JVunm  m  Cftd&thn  ntt 
vifedovertohim;  becaufe  the  Da,ughter  was  not  in  ^^^'J 'lT7'fi'^Vl?""'l 
fault,  and  therefore  ought  not  to  be  puaiflied.  Terrorcm,  if  u  U  not 

devifed  over*    Jarvity.  X)i«(e,  %  V^fnt   l^% 

If  there  be  a  Poition  of  800c/.  given  to  a  Woman,  pro- 
vided (he  marries  not  without  the  Content  oi  A^  and  that  if 
{l>e  marries  without  his  Confent  fhe  fhall  have  but.  100/.  ^r 
Annum ;  yet  if  fhe  marries  without  his  Confent  fhe  fhall  be 
relieved,  for  the  Provition  is  in  Terrorem  only.  Trin,  1 5 
Car.  2  between  Sir  Henry  Bella/is  and  his  Wife  and  Sir  Wil- 
Ham  Ermin,  i  Chan,  Caffs  22.  2  Chan.  Rej>.  23.  i  J^erH'  20. 
Nelfon's  Chan.  Rep.  145.  2  Fern.  293.  But  it  was  faid, 
that  if  the  Portion  upon  fuch  Marriage  had  been  limited 
over  to  another,  it  had  been  otherwifc.  i  Chan.  Cafes  22. 
2  Chan.  Rep.  95.     2  Fern.  357. 

A  Man  by  his  Will  leaves  his  Grand-daughter  an  Annuity 
of  lo/-  per  Annum  for  Life,  and  afterwards  by  a  Codicil  to 
his  Will  declares,  that  *«  If  his  Grand-daughter  fhall  marry 
«  with  the  Good-liking  of  his  Truftees,  then  flic  fhall  have 
«*  150/.  in  Lieu  of  the  Annuity  to  ceafe" 

The  Grand-daughter  afterwards  marries  one  worth  no- 
thing, and  without  the  Confent  of  any  of  the  Truftees- 

Vol,.  L  U  u  It 
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It  was  objeftcd,  that  the  Rcftraint  of  Marriage  was  only 
in  Terr  or  em. 

But  Lord  Cowfer  held  the  contrary,  faying  here  was  a 
Provifion  cither  Wiy,  and  therefore  the  Provilion  for  the 
Child  is  In  the  Alternative,  and  ther,eis  a  Condition  prece- 
dent to  the  G4ft  of  the  Portion, '(*>/-?.)  If  (he  marries  with 
.  Confent,  6fc.  and  that  js  not  performed,  and  the  Child  is 
flill  provided  for,  though  not  with  the  greater  Portion, 
Equity  in  that  Cafe  does  not  relieve.  Gillet  vcrfixs  Wray^  l 
WiUiams  284* 

A*  devifed  to  his  Daughter  M.  the  Plaintiff  100/.  to  be 

paid  by  Jiis  Executors  upon  hci*  Day  of  Marriage  or  Age  of 

[     287     ]    .  5^5  Years,  which  fliould  firft  happen,  upon  Condition  that 

fhefhould  marry  with  the  Confent  of  fuch  and  fu<jh  Per- 
fons ;  and  if  flic  married  without  their  Confent,  then  te 
have  50/.  only,  and  no  more,  and  gave  the  Refidae  of  his 
^perfonal  Eftate  to  the  Defendants.  M.  married  the  Plain- 
tiff without  fuch  Confent,  before  flie  was  21;  and  it  was 
held  by  the  Mafler  of  the  Rolls,  that  this  was  more  than  a 
Claufc  in  Terroreniy  and  that  the  Devife-of  the  Surplus  of 
the  perfonal  Eilate  was  a  Devife  over  of  the  5c/.  on  iW's. 
Dif obedience.     Amos  v.  Horner^  Mich.   1699. 

The  Eavl  of  Ne-wfort  devifed  Ntwpart-Houfe^  ^c*  to  his 
Wife  the  Lady  Anne  for  Life,  and  after  her  Deceafe  to  his 
Grand-daughter  the  Lady  A7:ne  Knowksy  and  the  Heirs  of 
her  Body  to  be  begotten  ;  provided  and  upon  Condition 
that  his  faid  Grand-daughter  do  marry  with  the  Confent  of 
his  fald  Wife,  and  of  the  Earls  of  Warwick  and  Mancheftcr^ 
or  the  major  part  of  them  ;  and  in  Cafe  his  faid-  Grand- 
daughter fliould  marry  without  the  Confent  of  his  faid 
Wife,  or  the  major  Part  of  his  Truftees  aforefaid,  or  fhould 
die  without  Iffue  of  her  Body,  then  he  gave  the  faid  Pre- 
mifles  to  his  Grandfon  George  Porter^  and  his  Heirs  for 
ever. 

After  the  Death  of  Lord  Newport^  the  Plaintiff  ihaxhi 
Fry  Oole  away  the  Grand-daughter  the  Lady  Anne^  who 
was  then  al)out  14  Years  of  Age,  and  married  her;  the 
Earls  of  Warwick  and  Manchejler  being  acquainted  with 
this  protefted  againft  the  Marriage,  and  declared  their  utter 
Diflike  of  it;  but  being,  afterwards  examined  as  WitnelTes 
^  fay  they  do  alfcnt  to  the  Marriage,  and  that  they  do  not 
know,  but  that  if  their  Confent  had  bee^n  afkcd  for  before 
the  Marriage,  fuch  Reafon  might  have  been  given  as  they 
might  have  confented  to  it.  It  was  held,  that  the  Plaintiffs 
fhould  not  be  relieved  ;  for  the  fubfcquent  Confent  of  the 
Earls  fliould  not  diveft  the  Eftatc  which  was  before  vefted  m 
Oeorge  Porter^  and  that  there  fliould  be  no  collateral  Aver- 
ment, that  it  was  intended  only  in  Terrorem,  fryy^Portery 
I  Chan*  Cafes  138.     a  Chan,  Rep,  z6.      i  Mod,  ^00 • 

A.  deviled  500/.  to  i>.  her  Daughter,  and  that  if  flicm^r- 
ried  under  2f,  without  the  Confent  of  the  Executors,  or 

major  Pait  of  them,  the  Legacy  to  go  to  the  Children  of 

her 
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bcr  Sifter  the  Wife  of  C  and  made  C,  and  two  others  Exct  ' 

tors,  B,  being  at  the  Houfe  of  C.  thcBe  marr.ies  his  Son  by 
a  former  Wife  without  his  Privity,  being  under  it.  £.  and 
her  Huiband  bring  a  Bill  for  the  Legacy;  C.  in  Favour  of 
his  oth^r  Children,  infifts  that  the  Legacy  is  forfeited  ;  the 
other  Executors  confelTed  they  had  Notice  of  the  Court- 
fliip  and  did  not  cpntradi6l  or  difapprove  of  it ;  the  Plain* 
tiffe  had  a'Decrecfor  the  300/.  there  being  at  Icaft  a  tacit 
Confent.     Mefgret  \cy{u^  Mf/gietj  1  Vern,  580. 

One  by  Will  bequeathed  the  Rcfidue  ofhjs  pcrfonal 
Eftate  to  John  Styles^  provided  flic  married  with  the  Con- 
fent of  A*  and  -B.  his  Executors,  (who  were  but  Executors 
,inTruft)  and  if  Jane  Styles  iho\i\(i  marry  othei wife,  then 
the  Teftator  devifed  over  the  faid  Rejiduum  to  y.  N.  One  of 
the  Executors  diedy  after  which  Jane  Stales,  without  the 
Confent  of  the  furviving  Executor,  intermarried  with  a 
common  Mariner;  whej-eupon  y.  M  brought  his  Bill  for 
the  Rejiduum. 

But  the  Bili  was  difmiffed  ^vith  Cofts;  it  was  held  to  be 
a  Condition  fubfequent :  If  there  be  a  fubfequent  Condi- 
tion, which  becomes  impoflible  by  the  Art  of  God,  the 
Party  is  excufed  and  difcharged  from  the  Condition ;  this 
Conftru<Slion  ought  the  rather  to  prevail,  with  Regard  to  a  [  288  1 
Condition  fo  odious  as  this,  which  reftrains  the  Freedom 
of  Marriage,  and  is  void  by  the  Civil  Law  when  annexed 
to  a  perfonal  Legacy.  The  Plaintiff  would  have  the  Court 
add  Words  to  the  Will,  'viz.  that  yane  Styles  fhould  not 
marry  without  the  Confent.of  the  Executor!?,  or  the  fur- 
^ivor  of  them,  A  Cafe  was,  where  the  Confent  of  both 
Executors  being  required  by  a  Will,  one,  on  a  proper 
Match  being  piopofed,  did  confent,  but  the  other  was  obfti- 
nate  and  would  not;  which  being  laid  before  the  Court, 
and  the  Diffent  of  the  Executor  appearing  to  be  without 
jttft  Caufe,  the  want  of  fuch  Confent  was  fupplied.  Peyton 
y*  Buryy  2  Williams  (626)  ' 

The  Defendant's  Father  by  W^ill  devifed  to  the  Defendant 
(who  was  his  Hdr  at  Law)  and  to  his  Heirs,  all  his  Lands, 
Uc^  in  theXounty  of  B.  except  fuch  and  fuch  Part  there- 
of, charged  with  the  Sum  of  2500/.  to  his  Daughter  (fincc 
mairied  to  the  Plaintiff)  at  her  Age  of  twenty-tne  or  Mar- 
riage, which  Ihoukl  firft  happen,  and  devifed  the  excepted 
PremifTes  in  Truft  to  be  fold  for  Payment  of  his  Debts, 
provided,  that  if  his  faid  Daughter  fhould  many  in  the 
Life  of  her  Mother,  without  her  Confent  fiift  had  in  Wri- 
ting, 500/.  of  the  faid  250©/.  fliould  tcafe  and  be  applied 
towards  Payment  of  his  Debts  charged  upon  the  excepted 
Lands ;  he  appoints  his  Wife  Guardian  of  his  Daughter, 
^nd  makes  her  Executrix  and  dies. 

The  Daughter  attains  the  Age  of-  twenty-one,  and  with- 
out the  Privity  of  her  Mother  irttcrmarries  with  the  Plain- 
tiff. 

U  u  3i  L^rA 


Of  the  Pomts  of  TeJiamcHts. 


|>artIV. 


lx)rdKnfer:     The  Diftinflion,  that  where  there  is  no 
t)evife  over,  the  Condition  fliall  be  only  in  iprroremy  is  a 

fl^reat  deal  toa  wide,  for  here  in  Etfefl  is  no  Dcvife  oyer; 
or  though  it  be  to  go  towards  Payment  of  Debts,  yet  here 
appear  no  Creditors  to  be  concerned,  none  that  ar^  iu 
Danger  of  lofing  their  Debts*  I  think  the  Plaintiff  muft 
have  her  ¥^hole  Portion  y  the  Teftator  has  appointcfl  two 
Times  of  Paym^^nt,  Marriage  or  2 1  ;  (lie  attains  her  Age  of 
21 ;  and  that  ilngly  gives  her  a  Right  to>  it ;  if  ilie  had  mar- 
tied  before  that  Age,  Ihe  muA  have  had  her  Mother's  Con- 
fent,  otherwife  llie  was  to  lofe  500/.  but  when  flie  attains 
her  Age>  and  marries  after,  her  Title  to  the  whole  is  ac- 
crued, which  was  complete  by  her  attaining  that  Age*  and 
could  not  be  impeached  after  by  her  Marritige  without  bcr 
Mother's  Confent ;  for  as  her  Marriage  by  her  Mother's 
Confcnt  was  one  Title,  fo  her  attaining  the  Age  of  twenty- 
one  was  another  Title. .  King  v.  Withersy  Gilbert's  Ref,  26. 
See  the  Cafe  of  Lord  Salijhury  and  Benriet,  a  Fent*  365.  2 
f^crn.  223.     Skinner  285. 

The  Teftator  devifed  zoL  per  Annum  to  E,  G.  his  Wife, 
if  Jhe  Jtiould  remain  a  fVidow ;  now  in  this  Cafe  by  the 
Civil  Law  fhe  is  obliged  to  give  Security  to  repay  what 
fhe  (hall  receive,  in  Cafe  (lie  marry  again  ;  but  'tis4)ther- 
wife  if  the  Devife  had  been  t/w/z/flie  ftiall  be  manied,  ox  fo 

Pirct  ver.  Hmklirtg,  4  long  as  fhe  fliall  be  umna^ied. 

r^*if '  E.  G.  K  Feme  Sole  devifed  her  Lands  to  a  Man  and  his 

ou    .  109.    .    .        Heirs,  whom  fhe  afterwards  married,  and  then  (he  died 

without  IfTue  :  Adjudged  that  her  Marnage  was  a  Revoca- 
tion of  her  Will,  for  it  being   her  own  voluntary  Ad,  it 

f'io'foH  vcn  Ait/«r,   1  amounts  in  Law  to  a  Countermand  of  her  Will. 

V«rn.  4o8«  A  Man  before  Marriage  covenanted  with  his  intended 

,  Wife,  that  Jhe  Jiiiould  havt  J'owtr  to  difpoft  of  500 K.  of  her 

Portion,  notwithftanding  the  Intermarriage  i  afterwards  the 
Huiband  exhibited  a  Bill  againft  the  Peifon  in  whofe  Pof- 
feflion  this  500/.  was,  fetting  foith  his  Right  to  it ;  and 
that  if  there  was  any  fuch.  Covenant  as  bcfare-mentioned, 
it  was  difcharged  by  the  Intermarriage.  The  Court  was  of 
Opinion,  that  though  this  Covenant  was  taken  unflcilfuUy 
in  the  Name  of  the  Wife,  when  it  ought  to  be  taken  in  the 
Name  of  Truftces^  and  for  that  Reafon,  tho*  in  Strifinefs 
of  Law  it  might  be  difcharged  by  the  Intermarriage;  yet  a 

f  Sm f A  v.^affird,  Hoh.  Court  of  Equity  would  n6vcr  fufter  a  Truft  to  be  fodcfeat- 

«d ;  'tis  true,  a  J  Promife  by  the  Huiband  to  the  Wife  be- 
fore their  Marriage,  to  have  her  500 1.  M  his  Deaths  was 

§J  CAjri  V.  T'/iM*^,  difcharged  by  the*  Intermarriage,  as  reported  hy  Jfeisrty 

•    ro-  571*  which  is  exprefly  contrary  to  tlie  Judgment  in  §§  Clark  and 

Thomffon%  Cafe,  wherein  Stafford's  Cafe  was  cited,  and 
there  three  Judges  were  of  a  different  Opinion,  that  the 
Promife  was  not  difcharged  by  the  ]V{aTiiage»  becaufe  it 
was  not  a  Duty  during  the  Coverture* 

5.xni. 
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« 

§.  XIII,  Whether  the  Condition  fotbidding  AlienA- 
lion  of  Goods  bequeathed  is  lawful,  or  not . 

1 .  Prohilition  of  JIUenathn  is  fometimes  to  be  obferved  as 

laiiijulf  andfomeiimes  not* 
2-  Prohiitiotiy  leiiin^ forth  the  Caufty  islawfuh 

3.  Naked  Frohilitions  da.  not  bind  the  Executor  or  Legatary ^ 

4.  JVhether  a  Feoffee  may  be  prohibited  to  edien, 

5.  Whether  the  Jjonor  0/  Lands  in  Tail  may  prohibit  em 
Alienation, 

6»  As  it  is  lawful  to  prohibit  Alienation  in  Favour  ofjbme 

terfonSy  Jo  in  Dtsjavour  of  others • 
7.  Of  thofe  Caufes  toherewitk  the  Prohibition  is  faid  to  be 

apparelled. 
6*  In  what  Cafes  the  Executor  or  Legatary  may  alienate  the 

Thin^  devifed^  notwith^anding  the  apparelled  Prohibition* 
9-  Bond  ought  to  be  put  if\  where  there  is  a  Condition  proJU" 

biting  Alienation. 

THE  (1)  ProhibitTon  of  the  Teftator  forbidding  the 
Executor  or  Legatai^y  to  alienate  the  Goods  bcqueath- 
eci>  is  fometimes  to  be  obfervcd  as  lawful,  fometimes  not. 

The  Prohibition  is  then  (2)  lawful,  and  to  be  obferved, 
whert  it  is  itiade  in  Favour  of  fome  other  Perfonj  who  is  to 
enjoy  the  Thing  difpofed,  after  the  Executor  or  Legatary, 
or  when  there  is  fome  fpecial  *  Caufc,  wl^ercupon  thb«L.  liUu«  femiiia*  5. 
Reftvaint  is  grounded.  ^»v*»- ^«  !««•  *•  ^* 

The  (3)  Condition  is  not  of  any  Force,  when  it  is  with- 
out Caufe,  or  not  made  in  Favour  of  any  other  Perfon, 
favo  only  of  the  Executor  or  Legatary  ^.     In  which  Cafe,  *  D.  5.  d>vi. 
they  may  renounce  this  Favour,  and  alienate  the  Thing  die- 
vifcd,  notwithftandiog  foch  fingle  Prohibition,  which  is  ra- 
ther faid  to  be  a  Gounfel  than  a  Commandment  c  :  For  the  *  Jaf.  in  d.  {.  dWU  b« 
Law  doth  deem  it  an  abfurd  Matter,  that  a  Man  fhould  be  ^* 
Lord- and  Owner  of  a  Thing,  and  yet  fhould  not  at  Plea- 
fure  alienate  the  fame  ^.    lit  which  Point  alfo  I  fuppofe,  ^  Jaf.  in  d.  f.  divi.  n. 
that  (4)  the  Temporal  Laws  of  this  Realm  have  the  fame  \  Doa.  «cStud.  Ub.  u 
£Be£l   in  Lands,  which  the  Laws  Ecclefiaflic^l  aftd  Civil 
have  in  Goods.     And  therefore,  if  a  Feofiment  be  made  of 
Lands  in  Fee-fimpk,  upon  the  Condition  that  the  Feoflfec 
fhall  not  alienate  or  put  away  the  fame ;  this  Condition  is      r     joo     1 
void,  becaufe  the  Feoffee  is  reftrained  of  that  Power  which 
the  Law  yieldeth  unto  him  in  fuch  a  Cafe  ^.  *  Brook,  Abridg.  tit. 

Ci^dition,  n.  iSS* 
Fitzli.  tit.  Condition,  n.  4.  Piincipal  Grounds,  fol.  28.  Do£l.  &  Stud«  Ub.  x.  C  4.  littUton,  Utt 
£iUte*  upoa  Cenditiene. 

But  when  the  Prohibition  hath  a  Caufe  annexed,  or  the 
fame  is  made  in  Favour  of  fome  other  Perfon,  who  is  af- 
terwards to  enjoy  the  Lands ;  then  this  Condition  of  not 
alienating  the  fame  is  ffood  and  effeAual  in  the  Law,  as  m^ay 
appear  by  the  Gifts  of  Land  in  Tail.    For  if  (5)  Lands  be 

given 
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given  to  a  Man>  and  to  the  Heirs  of  his  Body  lawfully  be- 
gotten, upon  Condition,  that  neither  be  nor  his  Heirs  (hall 
alienate  the  Lands  to  any  other  Pcrfon  :  This  Condition  is 
good  and  cffe<3ual.     In  which  Cafe,  if  he  or  his  Heii-s,  to 
whom  the  Lands  arc  given,  alienate  the  fame,  then  the 
Giver  or  his  Hoirs  may  lavvTully  enter  and  retain  the  Lands 
«  Fitsh.  AbTidg.  tit.  fQj.  ever  ^ .     And  (6)  as  it  is  not  lau^ful  to  alienate  from 
ton!^tit?"Ertat«.  upon  particular   Perfons,  in  whofe   Favour  the  Prohibition  is 
Conditions,  f.  77.       'made;  no  more  is  it  lawful  *io  alienate  to  thofc  particular 


cerning  Goods  :    For  howfoivcr  it  is  not  lawful  for  the 

Feoffor  to  cut  otF  the  wliole  Power  of  the  Feoffee ;  yet  he 

may  abridge  or  rcftrain  fome  Part  thereof,  by  Condition 

'  that  he  fhall  not  alienate  his  Lands  to  fuch  or  fuch  Per- 

••BTook,  AbiHg.  tit.fons^. 

Condition,  n.  135.  Lit-    •  _ 

tleton,  tit*  EAatet  upon  Condition,  fol.  libTi  hiei  77. 

The  (7),  Caufe  wherewith  the  Prohibition  is  faid  to  be 

apparelled,  bei'ides  thefe  former  Refpe6ls  of  the  Favourind 

Disfavour  of  Perfon.s,  arifcth  for  the  moft  part  of  the  Tcf- 

tator's  Affeflion  jtowards  the  Thing  bequeathed.     As  \*hen 

the  Teftator  doth  bequeath  fome  Cup  of  Gold  which  was 

his  Anceftors,  foi  bidding  the  Executor  or  L^atary  to  alic- 

<  L.  fi  in  emptione.  de  nate  the  fame,  but  to  keep  it  for  a  Memorial  > ;  or  whcu 

Minor,   ff.  ^a'''i-    «*.«  he  do,th  bequeath  fome  Jewel,  or  other  Ornament,  being 

^Al'eT.  &  Rip!.'  in  d^  the  Gift  of  the  Prince  K    And  for  that  Caufe  doth  prohibit 

§ .  divi.  the  Alienation  thereof;  or  when  he  doth  bequeath  fome 

Prize  by  him  gotten  in  the  Wars,  as  a  Sword  or  an  Helmet; 

fu^\?  ^  ^'^'*   "^^  and  therefore  doth  forbid  the  Alienation  thereof  1. 

"^   *  Which  Prohibition  in  this  Sort  is  to  be  obfervcd,  as  well 

"D.  L.  fiUusfamil.  §.  as  if  it  wcrc  in  regard  of  fome  other  Perfon  ™,  except  it 

^lv\'  be  in  certain  Cafes  :  For  it  is  not  perpetually  true,  that  the 

Prohibition  upon  a  Caufe,  or   made  in  rcfpe^ft  of  feme 
Pevfon,  is  to  be  obfevved. 

The  firft  Exception  therefore  of  this  Rule  is,  when  the 

Alienation  is  neccitary,  not  voluntary,  that  is  to  fay,  when 

the  reft  of  the  Teftator's  Goods  will  not  fufiice  to  pay  his 

Debts ;    for  then  it  is  lawful  for  the  Executor  to  fell  the 

»  D.  §.  divi.  in  iin.  L.  fame  Goods  prohibited  to  be  fold  «. 

peto«  §.  praediumfF*  de 

leg.  1.  Jaf.  &  Ripi.  in  ^*  5*  ^*^'*' 

.The  fecond  is,  when  the  Alienation  is  momentary,  or  of 
a  fhort  Time,  not  perpetual,  with  a  Covenant  to  reftorc  the 
•  Angel,  in  L.  voiun-  Thing  alienated  again  o. 

ta%  C-  de   fidei   Com- 

inifT  JElipa*  in  d.  §•  divi.  n.  lo*.  ubi  llmitat  hanc  exceptionem  duobtis  modis. 

The  third  Exception  is,  when   the  Thing  bequeathed  is 

in*Place  far  diftant  from  him  to  whom  it  is  bequeathed,  and 

•  [     291]      who  by  Rcafon  thereof  cannot  have  any  Benefit  thereby,  if 

he 
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he  fhould  not  alienate  the  fame  ;  for  then  the  Prohibition 

of  Alienation,  being  made  in  his  Favour,  it  feemeth  that  he    „  , ,    .   , 

,.         .     /u    J-  Zi^  «  '  Bald,  m  L.  voluntaj 

may  alienate  the  lame  P.  .        .      ,  c  dc  fidci  commiir. 

The  fourth  is,  when  the  Alienation  is  made  by  him  who 
is  the  laft  of  the  Family,  in  whrife- Favour  the  Teftator  did 
prohibit  the  Thing  bequeathed  to  be  alienated  q.  \)r'  ^  ^'^^' '"  ^-  §' 

The  Fifth  is,  when  the  Executor,  being  prohibited  to 
alienate  the  Thing  bequeathed,  except  to  certain  Perfons, 
and  he  offering  to  fell  the  fame  unto  them,  they  refufe  to 
buy  it :  In  which  Cafe  he  may  fell  the  famp  to  others,  not- 
withftanding  the  Prohibition  r.  ,  ,j^f.  j„  ^^^  j,  j. 

'     •  '  divi.  n.  8.  per  L.  qui 

Romas  §.  cohxredos.  fi\  de  verb*  ob« 

The  Sixth  is,  when  the  Thing  :bequeathed  was  firft  fold 
to  the  Perfon  permitted   by  the  Teftatpr,  for  afterwards  it 
may  be  (imply  fold  to  any  other ».  For  Example  ;  the  Tcf- '  J*^-  *".  ^^P*   <'*  §• 
tator  doth  bequeath  a  Thing  to  A.  upon  Condition,  that  he  p,  §■;•  J>d«^^.  \\ 
(hall  not  alienate  the  fame  to  £.  theiegatary  doth  alienate  de  leg.  3. 
the  fame  to  C  which  C  doth  alienate  the  fame  to  5.     la 
this  Cafe  the  Condition  is  not  broken,  becaufe  not  the  Le- 
gatary, but  another  did  alienate  the  fame  to  B.  and  fo  did 
not  violate  the  fame  Condition  expreffed  in  the  Deccafed's 

Will  t.  .  .        ,  t  Fuib.  paialcl.  lib.  2. 

part.  tit.  ConditicDSb  Tol.  69* 

The  Seventh  is,  when  the  Exectitor  or  Legatary  doth  fell 
the  Fruits  and  Commodities  of  the  Things  bequeathed,  dur- 
ing his  Life «.        .  « j,f.  j^  R^p.  d.  §. 

"'divi  n.  84^  poll.  Bar.  in  L*  Codicil.  §.  Inftitutio.  ff.  de  leg.  %, 

^  Divers  other  Exceptions  there  be  X  concerning  this  pre- * .  I^e.  q"^^"''*  .M*  ?^ 

fent  Purpofe,  but  becaufe  I  do  not  fee  how  there  can  be  any  ylgi/^n  fua  methodo 
great  Ufe  thereof  in  the  Ecclefiaftical  Court,  I  have  omitted  jui.  civil,  part.  4.  1. 
the  fame,  aiming  cfpecially  at  thcfe  Cafes,  whereof  there  *4«  c-  n.  inpiin. 
is  like  to  bq  moft  Ufe,  and  mofi.Benefit  to  the  Reader :  Only 
this  Thing  I  thought  good  to  add  in  this  Place,  that  where 
the  (9)  Teftator  doth  make  an  Executor,  and  give  him  the 
Re(idue  of  hisGoods  conditionally,  if  he  do  not  alienate  the 
faid  Re(idue  of  Goods,  the  Executor  cannot  be  admitted  to 
the  Exccutorlhip,  unlefs  he  tirft  enter  into  Bonds  not  to 

alienate  the  fame  y.  a  y  L.  4.  §.  idem  Juli- 

an u!^  fF.  de  cond.  Initit. ' 
&  ibt  Bald.  Jaf.  &  Ripa.  in  d.  §.  divi.  quae  fententia  fiimioT  erit  exiitente  cohxredc,  feu  coexecutoie* 
'   Cut  Mutiana  pTxflari  poffit  cautio. 

Prohibitions  not  to  alienate. 

THE  Father  made  his  Son  Executor,  and  prohibited  him  Godoipli.  4o3- 
from  mortgaging  or  alienating  the  Eftate,  or  any  Fart 
ihireofy  and  commanding  him  to  preferve  the  fame  for  his 
Children  ;  the  Father  having  mortgaged  Part  of  the  Eftate 
to  C  D.  for  10c/.  the  Son  fdd  the  fame,  and  difcharged  the 
Mortgage :  Adjudged  that  this  Alienation  w^'as  good,  becaufe 

it 
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V2^s  of  Neceffity  to  pay  ofF  the  Mortgage  i  and  in  Prohibi- 
tions of  this  Nature  the  Law  extends  to  voluntary  Aiiena^ 
tion3>  and  not  to  thofe  which  are  of  Neceffity. 

Devife  to  his  five  Sons  by  Name^  upon  Condition  that  if 
either  of  them  alienated  his  part  to  a  Stranger,  that  the 
fame  (hould  enure  to  the  Crown  for  ever  j  afterwards  two 
of  the  Sons  fold  their  parts  to  one  of  the  three  Brothers^ 
and  died  ;  and  then  the  Brother  who  bad  bought  the  fai(i 
two  Part8>  made  T*  S.  his  Executor,  and  devifed  to  him  the. 
faid  two  Parts,  and  died :  Adjudged  that  the  Devife  was 
^  good.     Ilid» 

rfd^^ra^^     Lands  were  devifed  to  T*  5.  and  thfe  Heirs  of  his  Bodj^; 
fktf^  I  Vein.  i6i.        but  if  he  fliould  go  about  to  alien,  then  his  Eftate  ftiould 

ceafe,  and  then  he  devifed  the  faid  Lands  to  Ckrijl's  Holpi- 
tal:  The  Queftion  was,  if  this  Limifation  to  the  Hofpital 
Was  good  ;  it  was  admitted,  that  the  Reftraint  of  an  Alie- 
nation tended  to  a  Perpetuity,  but  that  the  Charity  ought 
to  take  Place,  efpeciallyfinc^  the  Donee  was  dead  without 
lifue  ;  but  decreed  this  Limitation  to  a  Charity  was  an  In- 
tention to  create  a  Perpetuity,  and  therefore  void. 

§.  XIV.  Within  what  Time  the  Condition  may,  or 
ought  to  be  performed,  no  certain  Time  being 
limited  by  the  Teftator. 

1 .  In  this  ^fjlion,  Thre^  Times y  and  Three  Conditions  art 
to  be  conjidered.       • 

2.  Whether  the  Condition  may  he  performed  before  the  Makifig 
of  the  Will. 

3.  iVhen  the  Condition  is  arbitrary ,  the  fame  mufi  be  ferform" 
ed  efter  the  Ueetih  of  the  Ttjlator. 

/^.  Jf  hat  if  the-arbitrary  Condition  befych,  as  the  fame  can- 
not be  iterated. 
5.  What  if  the  arbitrary  Condition  have  Relation  to  the  Time 

6*  Cajiial  and  mixed  Conditions  may  be  performed  before  the 

Making  of  the  Tefiament,  if  the  Tefiator  were  ignorant  ef 

the  Performance, 
'J.  If  the  Tefiator  did  know  of  the  former  Performancey  it 

ntiijk  be  performed  attain  if  it  be  pojjihle. 
8»   JiHiether  the  Condition  may  be  performed,  during  the  Time 

betwixt  the  Making  of  the  Tefiament  and  the  Death  of  the 

Tefiator. 

9.  Within  what  Compafs  of  Time,  may,  or  ought  the  Con^ 
dition  to  be  performed  after  the  Death  of  the  Tefiator. 

10.  The  Condition  being  arbitrary  y  tt  is  not  material  whether 
the  Condition  be  impofed  on  the  Executor  or  Legatary. 

2 1.  The  Executor  may  at  any  Time  accompltfh  the  arbitrary 

Condition  after  the  Tefiator^ s  Death. 
IZ.  Whether   the   Ordmary  may  limit  a  certain  Time  fbr 

Performance  of  the  Condition. 
13.  The  Legatary  mufi  perform  the  arbitrary  ConJSiionj  fo 

foon  as  he  can. 

14.  Tht 


Pait  IV.  Of  the  Forms  of  Teflamenu.  ' 

14.  The  R^afon  wherefore  the  Executor  hath  longer  Time  of 
-performing  an  arbitrary  Condiiion^  than  the  Legatary. 

15.  A^p  Time  doth  prejudice  the  Legatary,  whiles  he  is  i<rko^ 
rant  of  the  Conditions.  \  "^ 

16.  //  the  Condition  he  cafi^al^  it  may  he  accompllftied  at  any 
Time, 

1 7.  What  if  the  Condition '  he  extant  after  the  Death  of  the 
Legatary, 

18.  If  the  Condition  be  mi^ed,  it  may  be  performed  at  any. 
Time. 

19.  What  if  the  Condition  do  concern   Marriage,  whether 

ought  it  to  le  performed  within  three  Tears. 

\ 

TF  ( 0  W!5  will  undcrftand  within  what  Compafs  of  Time, 
4-  the  Condition,  whereupon  tJie  Executor  is  made,  or  any 
Legacy  bequeathed,  may,  or  ought  to  be  performed,  where 
there  is  not  any  certain  Time  limited  by  the  Teftator,  we 
are  to  confider  three  feveral  Times,  and  three  feveral  Sorts 
of  Conditions. 

Of  the  three  Times,  the  firft  is  the  Time  before  the  Mak-^ 
ing  of  the  Tefament ;  the  fecond  is  the  Time  hetxvixt  the  Mak- 
ing of  the  Tefament  and  the  Death  of  the  TeJUlor  \  the  third 
is  the  Time  after  the  Death  of  the  T'flator  ^.  '  I-  fi  iam  fuAa.  if.  de 

Touching  the  Conditions  wc  are  to  conficrer,  whether  the  ''^^^'  ^  '*'^^°"* 

joreine  Making  ot  the  Teftamcnt,  if  any  do  inquire,  whe   fupra  ea'dcm  pan,  J  5, 
ther  within  that  Time,  the  Condition  may  be  performed  r  ^  l.->  2   de,  concfir.  ^ 
It  is  to  be  anfwered,  That  (0  if  the  Condition  be  arbitrary,  ,*^^''''^"-  5^-  ^-  ^  q«is 
that  is  to  fay,  fuch  as  doth  fconfift  in  his  Power  qn  whom  it  \Tq,         ^^^^'^'   ^ 
IS  im poled,  the  fame  cannot  be   performed,  but   after   the  .^  cir.ir.  &DD,  in  d.  r* 
Death    of   the    Teftator^^.     For  Example  ;    the   Teftatorriq;ii!>  ha-redelp,  *fWc 
jnaketh  thee  Executor,  or  giveth  thee  an   hundred  Pounds,  J^'*""  ^^''j.  ^^^J*^*  "^^* 
if  thou  wilt  go  to  the  Church,  or  if  thou   wilt   give  Ten  l^o'Kl^  iljje^^^^^ 
rounds  to  the  Poor:    In  this  Cafe  it  is   not  fuAicient   that  <^o»tiiti'>nen^»  ut  habet 
,  thou  didA  go  to  the  Church  ;    or  that   thon  didfl  give  'J>n  X^^"^^^'^  ^"^fcmTntu" 
Pounds  to  the  Poor  at  any  Time  before  the  Making  of  the  tcIie^VrTfTo.  Thclkuri 
TeAament;  or  yet  after  the  Making  of  the  Teftament,  be-  ^^'^'  ^p-  ?•  i^gatum,  q. 
fore  tl^e  Death  of  the  Tcftator  :  For  an  arbitrary  Condition  fLr^,^'^I'',T^  ?"^ 
beperlormed   after  the  Teflator's   Deaths,  faving  incadem  p«rt.  j.  7.  in 
fomc  Cafes,     Qne  (4)  is  when  the  Condition  cannot  be  ite-  P'^"^' 
Tated  ;  (or  then  it  is  fufBcient,  that  the  fame  was  performed  h^c^arff^^^^^ 
in  the  Life-time  of  the  Teftator,  even  before  the  Makipg  ««demon,PauUcCaftr, 
of  the  Tcftament^.     For  Example  \  the  Teftator   makcth  jj^^^'  ^'  ^»^""  ^'^«- 
thee  Executor,  or  givcth  thee  an  hundred  Pqunds,  if  thou  '  l!' hie  ^conditio  el, 
Ihalt  remit  unto  A.  B.  the  Debt  which  he  oweth  thee,  and  i«  ff«  de  cond,  &  dc^ 
burn  the  Obligation  ;  which  Tiling  is  by  thee  already  done.  J^l  ^^*'*  ^-  ?:  ^^ 

T    s.'L'^    n   r    -    '    r  rr  '  i  i     **•*>,    i  •       n^.         .    cond.   &  demoii.  Paul. 

Xn  tliis  t-alc  It  is  luincient  that  thou  haft  done  it,  feeing  it  de  Caftr.  &Sichard.  in 
cannot  be  iterated  ^.  And  this  I  fuppofc  to  be  true,  not  ^*  ^  quis  harcdcm,  de 
only  if  the  Teftator  be  ignorant  of  the  Performance  of  the  l"n  %*" n"!^ J^i,  r  ^ 

r*      j's.'        «  /r      •    •  1-1     1       1        1  1  1  L       X  •  r    i     "•  *"  » J**" « facta. 

i^onciition  5  (tor  it  is  not  likely  that  he  would  hav6  impofed  &L.  hare  conditio,  ei, 
any  Condition  to  have  been  performed  before,   and  that  it  ^'^'  j^  ^^"***  ^  <l«- 
could  not  be  performed  again)  but  alfo,  if  he  did  know  ^.e?' .    ~  ^^'^  ^5«- 
VoL.L  Xx     .  the 
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the  Condition  to  have  been  performed  before  ;  in  which 

Cafe,  the  Condition  not  being  iterable,  is  impoffible,  and 
'GraflT.  ThefauT.  com.  fo  reje6led,  the  Difpofitlon  remaining  pure  and  fimplel*. 
op.  j.  leg^tum,  q.  57'  Another  Exception  is,  when  (5)  the  Condition  is  referred  to 
con^aur.  jV,riff:  the  Time  paft.  For  Example;  the  Teftator  makcth  thee 
fie  cond.  iniiit.  his  i  Executor,  or  giveth  thee  fome  Legacy,  if  thou  haft 

*  ^'d  ^f^jf.'*"^J^^"^**°*  ^\  done  this  or  that  thing  L     In  which  Cafe  it  is  not  only  fuffi- 
praefcnTficcT.  pe"ff.*    cient,  that  the  Condition  was  performed  before  the  Making 

of  the  TeAament,  but  it  is  neceflary  that  it  Ihould  fo  be,  for 
»  D.  L.  inftitutiouiis.  obtaining  the  Executorlhip  or  Legacy  ^. 

Bat  if  (6)  the  Condition  be  not  Arbitrary^  but  either  Oi- 

fudl  or  Mixedy  that  is  to  fay,  either   whoUy  without  the 

t     294     1       Power  of  the  Perfon,  on  whom  it  is  impofed,  or  partly  m 

»  Bar,  In  L.  i-  c.  de  j^js  Power,  and  partly  in  the  Power  of  fome  other  ^ ;  then 

Injii.  «'^«^-   ^"P;^it  i^ma  whether  the  Teftator  were   ignorant  of  th# 

cadcm  part.  §.  5- »n  wD.  ,.-•  ri^j-.  i_        x    ^       a     x^-    t- r 

Accomplilnmcnt  or  the  Condition,  when  he  made  his  1  el- 

tament,  or  not :    For  if  the  Teftator,  when   be   made  his 

Teftaraent,  were  ignorant  that  the  Condition  was  performed 

•"  D.  L.fi  jam  fafta-ff.  before,  the  fame  is  deemed  to   be*  fufficicntly   complete  ". 

i!  ^qni^^i.-e'lcrm  C  Examfk  of  the  cafnal  Condition  ;  the   Teftator  maketh  thee 

de  inftit.  k  fab.  his  Executor,  or  giveth  thee  an  hundred  Pounds,  if  his  Ship 

fhall  return  from  Venice.     This  Ship  is  returned  already, 
but  the  Teftator  is  ignorant  thereof,  at  the  Time  of  mak- 
ing his  Tcftament.     In  this  Cafe  the   Condition   is  fuffici- 
»  L.  liKc  conditio,  §.ently  extant,  as  if  the  fame  had  returned  after  his  Death"* 
fi  fic.  ff.  de  coTid.  jte  £^an^p]g  ^f  tj^g  ^/jj.^^  Condition  ;  the  Teftator  doth  make 

h«rcdcm.    '       *  ^"*  thee  his  Exccutor,  or  giveth   thee  an   hundred   Pounds,  if 

thou  take  a  Wife  ;  thou  haft  a  Wife  already,  but  the  Tefta- 
tor did  not  then  know  fo  much,  when  he  made  this  Condi- 
tion.    In  this  Cafe  alfo  thou  art  reputed  to  have  fufficicntly 

•  Mantle,  dc  conjea.  accompliflied  the  Condition  ^ 

ult.  vol.    lib.    II.  tU. 

18.  n.  16.  per  d.  L.  fi  quia  haeTcdem  «  d.  L.  fi  jam  fadta. 

But  if  (7)  the  Teftator  were  not   ignorant  thereof,  but 

did  know  of  the  Return  of  his  Ship,  and  of  thy  Marriage, 

at  the  Time  when  he  did  impofe  the  Condition  ;  then  the 

Condition  is  not  reputed  to  be  extant  or  accompliflied  :  But 

it  is  to  be  under ftood  of  the  next  Return,  and   of  thy  next 

vL.  fiita  fcTiptum  ff.  Mai'i  iage  P.     Howbeit,  if  the   Condition  were  fuch,  that 

de  leg.  2.  Mantic.  de  thc  fame  could  not  be  iterated,  then  it  (ball  be  reputed  for 

T^^^'  .1\  7^'  ^'^*  ^^tant  and  accompliflied  ;  albeit,  the  Teftator  at  the  Time 

|g.  liD.  II.  n.  IQ.  I         1        !•  I  •  r      1        ^        I-  •  .  C 

when  he  did  impofc  the  Condition,  were  not  ignoiant  01 
the  Accomplifliment  thereof.  For  Example;  the  Teftator 
fnaketh  thee  his  Executor,  or  giveth  thee  an  hundred 
Pounds,  if  thou  fhalt  be  baptized,  or  if  thou  fhalt  ttkc 
his  Daughter  to  Wife  :  For  it  is  fufficient,  albeit  thc  Tefta- 
tor did  know  thee  to  be  baptifed  before,  or  that  thou  haft 
taken  his  Daughter  to  thy  Wife  before,  feeing  thc  Condition 
^  L.  (mx  fub  concii-  Cannot  be  iterated  ^t 

t'lOne    §.    qiiotier.     de  Con- 

csmdit.   inftit.   L.  h»c                 .  - 

conditio,  el.  i.  &  L.  fi  jam  fadla  de  cond.  &  demon*  ff*  L*  fi  qius  lijeredem*  de  inftit*  &  fti^*  C*  ^ 
'  VVi'  \n  didtat  LL. 
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Concerning  (8)  the  fecond  Time,  tl\at  is  to  fay,  the  time 
betwixt  the  Making  of  the  Teflamcnt  and  the  Death  of  the 
Tcftaior  j  if  any  be  defirous  to  know^  whether  the  Condi- 
tion may  be  pertbrmcd,  during  this  Time,  I  refer  him  to 
that  which  hath  been  faid  immediately  before ;  that  is  to  * 
fay,  either  the  Condition  is  Arbitrary;  and  then  it  is  not 
fuificient  to  perform  the  fame,  fo  iong  as  the  Teftator  liveth, 
unlefs  it  be  fuch  a  Cafe  as  cannot  be  iterated,  or  that  the 
Condition  doth  refped  tiie  Time  paft,  or  elfe  theVlondition 
iscafual  or  mixed ;  and  then  it  is  fuificient  that  it  is  com- 
pleted whiles  the  Teftator  hveth.  For  feeing  it  is  fuificient, 
if  it  be  performed  before  the  Making  of  the  Teftament, 
much  more  if  it  be   performed  after  the  Making  of  .  the  ^ 

TeAament. 

Concerning  (9)  the  third  Time,  which  is  the  Time  after 
the  Teftator*s  Death,  if  we  would  now  aKo  know  wuthin 
what  Space  or  Compafs  of  Time  immediately  from  his 
Death,  the  Condition  may  or  muft  be  performed,  no  cer- 
tain Time  being  prefcribcd  by  the  Teftator,  we  muft  firft 
inquire  the  Nature  of  the  Condition,  obferving  diligently, 
as  before,  whether  the  fame  be  Arbitrary^  Cajuai,  or  Mixed ; 
for  according  to  the  Diverfity  of  the  Conditions,  the  Law 
hath  determined  c^veHly. 

In  the  firft  C9i{e,*fvh.J  When   (10)  the  Condition  is  Ar- 
litrary^  we  arc  to  conlider,  whether  the  fame  be  impofed  on       r     ^    ^     -» 
the  Executor,,  or  on  the  Legatary.     If  the  (ii)  Condition       ■•     ''"^     J 
be  impofed  on  the  Executor,  the  fame  may  be  performed  at 
any  Time,  fo  long  as  the  Executor  liveth  ».     For  Exam- 
ple; the  Teftator  niaketh  thee  his  Executor,  if  thou  fl^alt  ,L.|-,quj,«,nf^jfy,^y^« 
give  to  the  Poor  Ten  Pounds,     In  this  Cafe  thou  mayeft  at  i.  de  harcd.  inftu.fl.' 
any  Time,  during  thy  Life,  accomplifh  the  Condition ;   and 
it  is  of  the  fame  Eflfedl,  as  if  thou  hadft  performed  the  fame 
immediately  after  the  Teftator*s  Deaths,  unlefs  the  (12) 
Ordinary  do  appoint   a  certain  competent  Time  for  the  "  Glt>ir.  Bar.  &  Bald. 
Performance  thereof:    For  fo  he  may  do  in  this  Cafe  (as}-";^  l\''  ^"V^'^" 
•hereafter  is  more  fully  declared  i)  within  which  Time,  if  gatym,  q.  57.  n. 'z. 
thou  dp  not  accomplifh  the  Condition,  he  then  may  commit  'infra  eadcra  pan.  §. 
the  Adminiftration  of  the  Goods  of  the  Deceafed,  as  of  one 
dying  Inteftate  ".     If  the  (13)  Condition  do  appertain  to  the 
Leratary^  then  the  fame  muft  be  performed  fo  foon  as  the  ^^*^v^^^',  ^■"^'  ^'* 

t         ^  •!  r  I        r  iri       CaftT.  in  d.    L.  fi   qi:ls 

i-egatary  conveniently  may  perform  the  fame,  or  elfe  the  j.  1.  &  infra  eadem 
Legacy  is  loft  *.  For  Example;  the  Teftator  doth  bequeath  patt.  §.  16. 
«nto  thee  an  hundred   Pounds  if  thou  wilt  go  unto  the  '.L-,;-  -""^iton: 
Church,  or  give  Ten  Pounds  to  the  Poor.     In  this  Cafe,  fo  Dec.  in  L.  1.  dc  inaii. 
foon  as  thou  art  w^ell  able  to  go  the  Cliurch,  or  to  give  the  ^  ^^*>-  c.    . 
Ten  Pounds  after  the  Death  of  the  Teftator,  thou  muft 
perform  the  Condition,  otherwife  thou  haft  loft  thy  Lc- ^  Bay.  in  d.  i.  hj^c' 
gacyy.    The  (14)  Rcafon   of  the  Difference   Betwixt  the  f,7nA,Uro:  nZ-ii.  ^ 
Ji'Xecutor  and  Legatary  in  tliis  refpe6V,  is,  becaufe  greater  n.  103.  de  verb.  ob.  fi. 
Prejudice  may  grow  to  the  Executor,  by  undertaking  ^^^  ^ft^y^^^'tV'^^rG^^^^ 
Exectttorfhip,  than   to   the  Legatary  by  accepting  the  Lc- ThcfkurrVoiJil^p.^^S*. 

X  X   2  gacy.  lcptum,<i.  57.  n.  a. 
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gacy.  And  therefore,  in  Equity  the  ExecuCoT  ought  to 
have  longer  Time  to  deliberate  of  the  Condition,  and  Un- 
dertaking of  the  Burden  of  the  Executorfliip,  than  the  Le* 
gatary,  to  whom  no'  Prejudice  at  all  may  happen,  or  notfo 
l^!^*^^''*  ^T*;- *.'•  "*"^^  ^»  ^  ^^^  Executor  z.  .  Notwithftanding  (ic)  if  the 

jDald*  CalxT.  «  alii  in  t        \.  •  ^      r    i       »-r«   «  ■    J?   ^  .•:  . 

L.  f,  quis  §.  I.  ff.  de  "legatary  were  ignorant  of  the  Teftament  or  Condition,  fo 

hxrcd.  inilit.  long  as  he  is  ignorant,  no  Negligence  is  to  be  imputed  unto 

him,  nor  any  Prejudice  doth  grow  unto  him,  by  not  pcr- 

•  Bald,  in  L.  i.  c.  de  filming  the  Condition,  as  otherwife  it  might,  if  he  had 

Inftit.  &  fub*  n*  ao.      known  thereof  »• 

In  the  fecond  Cafe,  that  is  to  fay.  When  the  Condhion 
((6)  is  cnfmh  then  the  Event  thereof  is  to  be  expefled ;  and 
whenfoevcr  the  fame  fhall  be  extant,  then  may  he  that  is 
made  Executor,  or  to  whom  any  Legacy  is  left  upon  fuch 
cafual  Condition,  be  admitted  to  the  Executorfliip,  or,ob- 

*'L. intetcidit.defcond.  tain  the  Legacy,  and  not  before^.     As  for  Example ;  the 

miffrrficfdd^'^^  orgiveth  thee  a  hun- 

miff. 'in  fin.  de  leg.  3.  ^^cd  Pounds,  if  his  Ship  return  from  Venice.  In  this  Cafe, 
fi-  whenfoever  the  Ship  fliall  return  from  Venice y' Anr'xng  the 

Life  of  the  Executor  er  Legatary,  theii  is  he  to  be  admitted 
«  D  t  interddit  L  '^  ^^^  Executorfliip,  and  may  obtain  the  Legacy,  and  not 
^unic'-S.'  fin  autem!  c!  deforce.  So  that  (17)  if  he  die  in  the" mean  Time,  the 
de  cad.  toi.  Tiraquci  Exectitorflilp  or  Legacy  fhall  not  be  tran&iitted  to  his  Eji- 
^.T^t  *'  '' ^^°^' ecutors  or  Admifliftrators,  although  the'Condnioh  be  ex- 
•**L.*Ubc'T  J.  fi  ita  de^an^  afterwards  «* ;  unlefs  fome  Legacy  be  left  unto  the 
hated,  inftituend.  L.  Prince,  who,  if  he  die  before  the  Condition  be  e:ttant,  yet 

dimonnr.  tTic:  J '«  ^^^  ^^°^^  d^^  '^  *^»  Succeffors,  in  whofe  Time  the  Con- 
fin  autem  c.  de  cad.  dition  IS  extant  « ;  or  unlefs  it  be  the  Will  and  Meaning  of 
toJ-Ztf.  in  L.  fi decern,  the  Teftator,  that  the  fame  be  tranfmitted  :    For  the  Tef- 

?^'L.^^od  pSifpi.  ff.  ^*«^>  ^f  ^^  ^^^^^'  "^*y  "'^^^  ^he  fame  tranfmiftble,  which 
de  leg*  z<  otherwife  is  not  tranfmiffible  ^. 

'  L.  in  conditionlbus  §• 

I.  ff.  de  cond.  U  demon.  Mantle,  de  conjeft.  ult.  vol.  lib.  ii«  (it.  le* 

['    1^96     ]  A  Bill  lit  Chancery  was  exhibited  againfl  the  Defthdants,. 

to  have  Satisfa6^ion  of  1000/.  which  was  to  be  paid  by  , 
the  Obligor  withiii  Seven  Years  after  the  Marriage  of  his 
^    Daughter,  and  Jointur^e  made;  the  Marriage  was  had,  but 
the  Jointure  was  not  fnade,  and  the  1000/.  was  devifed  to  the 
Plaintiffs  ;  but  the  Defendants  infifted,  that  it  was  not  pay- 
able, but   upon  a  Condition  which  was  never  performedy 
for  that  the  Obligor  died  within  Four  Years  after  the  Date 
.    of  the  Bond,  and  no  Jointure  was  made;  and  this  Matter 
was  pleaded  to  the  Bill,  but  the  Plea  was  not  allowed. 
Cafes  in  Cane.  178.     Ghfcock  verfus  Brownwell. 
.  ^'^,}^^  }^^^'A  Cafe,  that  is  to  fay,  when  the  (18)  Condi- 
tion is  mixed,  then  the  fame  may  be  accompliflied  at  any 
Time,  as  in  cafual  Conditions,  except  the  Condition  be  of 
tjaf.  in  L.  1.  dclnflit.  Marriage  g.     But  if  the  Teftator  (19)  make  thee  his  Exe- 
**  fub.  C.  cutor,  or  give  thee  an  Hundred  Pounds,  if  thou  marry:  In 

this  Cafe,  very  many  be  of  this  Opinion,  that  thou  oughtcft  . 

to 
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to  many  within  Three  Years  h.  Others  are  of  a  contrary  ^  Bar.  in  t*  %  §.  ad 
Opinion,  and  that  it  is  fufflcient  to  marry  at  any  Time,  S^q'ufr'Jp^l'jat 
either  within  Three  Years,  or  after ».  In  which  Contra-  bichard.  &  ^lii  in  l.  i. 
ricty  of  Opinions,  I  fuppofe.  That  if  the  Executor  be  ap-  p**^*,^'^,^*l- *!*"**•    . 

•        J  rt       j'^-  -f  L.  .1        ^L         1-  ^     Paul*  "C  Caflr*  in  <!• 

pointed  upon  Condition,  if  he  marry,  that  then  he  may  at  j.  j,.  Mantic.  de  con- 
any  Time  accomplifh  the?  fame,  not  only  within  Three  Jcft.  uit.  vol.  Ub.  n. 
Years,  but  after  k.     But  if  a  Lecacy  be  given  upon  Condi-  V^^'^;  j*  ^i"  «    .    , 

•r.i_     T         ^       .  aU       •    •     .1  r\    •    '        •*  Paul,  dc  Caftr.  in  d* 

tion,  if  the  Legatary  marry,  then  it  is  the  common  Opinion  d.  a.  Grair.  Thefaur* 
of  the  Writers,  that  the  Legatary  muft  be  married  within  com.  op.  j.legatum,  q. 
Three  Years,  or  elfe  the  Condition  is  faid  to  be  deficient,  ^^'''  *^- 
and  fo  the  Legacy  is  loft^  And  albeit  the  other  Opinion  is  *  Bar.  Jaf.  Dec.  Si-» 
faid  to  be  truer,  that  the  Condition  is  fufficiemly  accom-  *^^*^^'  **  alii  in  d.  l. 
pliflied  by  marrying  after  Three  Years  m,  yet  the  Judge  munTeXinquTLGrl^^ 
may  not  ealily  depart  from  the  common  Opinion :  For  Thefaur.  com.  op.  $4 
whatfoever  is  affirmed  for  the  Truth  of  the  Angular  Opinion:  Ij^/)""^?  ^*  f"  "• '®: 

.         .  r  j,ri  ^••^t'i_-  .^  Mantic.   de  conjeft. 

yet  that  is  prelumed  to  be  the  truer  Opinion,  which  is  mor^  bu.  vol.  lib.  u.  tit.  i8. 
commonly  received  n.  The  Reafon  of  the  Difference  where-  n.  23.  Graff,  ubi  fupra. 

fore  the  Legatary  is  excluded  rather  than  the  Executor,  if  opa[b^^TcTf!?;.''*"• 

he  do  not  marry  within  Thi^  Years  (ats  is  before  (hewed) 

b,  namely,  for  that  the  pxccutor  othetwife  is  fubjeft  to 

more  Peril  than  the  Legatary  ^.  .  •  Ut  fupia  in  piuiibuii 

§*  XV.  Of  the  Underftanding  of  ttiis  Contlition,  vk. 

If  he  die  without  Iflue. 

J*  Manzfoli  ^leftions  ly  Occafion  of  this  Condition,  If  he 
die  without  muc. 

2.  Whether  he  he  faid  to  die  suitfiout  Iffue,  xuhofe  Jffue  is  na-- 
iuraly  hut  not  lawful  P 

3.  What  if  the  Father  and  Mother  do  afterrvards  marry  io^ 
gether  ? 

4.  When  the  Jjfue  is  lawful,  not  natural,  whether  he  be  faid 
to  die  without  Iffiie  ? 

5.  What  if  the  Child  zvere  got  by  another  Man  before  Mar- 
riage  f 

6.  If  another  have  to  do  with  the  Wife  be/ides  her  Hufband, 
yet  the  Child fkall  he  deemed  the  Hvjband's, 

7.  Divefs  Extenfons  of  this  Conclu/ion. 

8.  Whai  if  the  Child  be  like  the  Adulterer  P 

9.  ffow  comes  it  to  pafs  that  the  Child  is  fomctimes  liker  unto 
another,  than  him  who  did  beget  it  P 

10.  In  fome  Cafes  the  Hiifbandfliall  not  be  judged  the  Father       [29?      1 
of  the  Child  begotten^  during  Marriage. 

1 1 .  Whether  Jhdll  the  Child  be  the  former,  or  the  fecond 
Hufhanis,  wfhen  it  is  uncertain  whether  of  them  did  beget 
him  f 

1 2.  Whether  he  be  faid  to  die  without  Iffue,  who  had  Children, 
but  not  at  his  Death  P  ^  - 

13.  Difference  betwixt  this  Condition^  If  he  die  without 
Iffue,  a/id  this.  If  he  have  no  Iflue. 

14.  Whetherthat  Father  is  to  be  deemed  to  die  without  Tffue, 
whofe  Child  is  unborn  when  he  dieth* 

JS-  Whither 
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l^»  Whether  he  he  deemed  b  have  died  withoiU  TJfue,  whbfe 

Child  dieth  fofoon  as  it  is  born  ? 
16.  Ifttic  Child  he  heard  to  cry,  the  Father  Jhall  he  Tenant  by 

the  Curtefy. 
*!  7.   fVhat  if  the  Child  were  not  heard  to  cry  f 

1 8.  What  if  the  IJfue  he  born  dead,  or  dieth  as  it  is  horn  ^ 

19.  WhatifaMonJlerhehorni  whether JI1  all  the  Par entshe 
judgtd  to  have  died  without  IJJue  ? 

ao.    JVhat  if  the  Child  in  the  Mother  s  Womb^  being  made 
£xecutor,  Jhe  he  delivered  of  divers  Children  at  one  Birth, 
whither  JhaU  every  of  them  be  Executors  i' 
2 1 .  What  is  to  be  obferved  in  Legacies,  where  more  are  born 
at  one  Birth  ? 

S  there  ( r)  is  no  Condition  more  ufual  than  this,  {If  he 
die  without  IJfue)  fo  there  is  none  that  doth  minifter 
more  Queftlons  although  fome  of  them  be  not  altogether  fo 
difficult :)  Which  Thing  that  it  may  the  better  appear,  let 
us  firft  fuppofe  that  the  Teftator  doth  make  thee  bis  Execu- 
tor, or  doth  beqoeath  unto  thee  an  hundred  pounds  if  he 
die  without  Iffue.  This  Cafe  doth  minifler  all  thefe  Qucf- 
tions  ;  What  if  the  Teftator  have  IJfue  natural,  but  not  law 
fulf^  Or,  what  if  he  have  IJfue  lawful,  but  not  natural^ 
what  if  be  have  Iffue  both  natural  and  lawful,  but  the  fame 
dieth  before  the  Father  ?  Or,  what  if  he  beget  his  Wife  with 
Child,  2,1^  then  die  before  the  Child  be  born  '^  Or,  what  if 
the  Child  die  hejore  it  be  born  ?  Whether  fliall  the  Teftator 
be  judged  to  die  without  Iffue  ?  All  thefe  and  many  more 
like  G^ueftions,  may  be  demanded  by  Reafon  of  that  Con- 
dition {Jf  he  die  without  Iffue ^  whereunto  I  fliall  anfwer  in 
order  as  they  be  propounded  ;  prefuppofing,  that  to  have 
Iffue,  is  to  have  a  Child  or  Children  ;  and  to  die  without 
Iffue,  is  to  die  without  any  Child. 

When  (2)  the  Iffue  is  natural,  but  not  lawful,  if  the  Will 
and  Meaning  of  the  Teftator  do  not  appear,  the  Teftator  is 
deemed  to  have  died  ^nthout  Iffue  *.  For  it  is  not  likely  that 
»  L.  in  conaitiombus  ^"  honeft  Perfon,  fpeaking  of  Children,  did  mean  Baftards, 
dc  cond.  &  demon.  L.  but  lawful  Children  ^ ;  infomuch,  (3)  that  if  the  Teftator 
ex  faao.  §.fi  quia  TO- do  beget  a  Child,  and  after  the  Birth  of  the  Child  marry 
fS^  d'/ftaw  w  ffl  the  Mother  ;  yet  in  this  Cafe  I  am  of  Opinion,  that  by  the 
Mantic.  de  conjea.  uit.  Laws  of  this  Realm  he  fliall  be  judged  to  have  died  without 
vol.  lib.  11.  tit.  9.  iniffQc.,  For  in  the  Time  of  King  Henry  the  Third  c,  this 
gcncialiKT!^  j/"  cum  Qj?^^^^^^^  being  propounded  in  the  Parliament,  Whether  one 
antctn.  C.  de  inftit.  &  bom  before  Matrimony  might  inherit,  as  one  born  after  Matrix 
fub.  Braa.  «^«. J'g-  ^  mony  f  All  the  Bifliops  anfwered  and  faid.  That  it  was 
con  uc.  g .  1  .  .  .  againft  the  common  Order  of  the  Church,  that  fuch  fliould 
^    L  ,    .^  .    Ji^.,  not  inherit  d  •  and  they  all  defired  the  Lords  Temporal  and 

30.  n.  10.  in  fen-  rieta,  rr      1  1    j  •     t»     i«  .1  t  ^  1 

lib.  6.  cap.  38.  FoTtcfc.  Barons  then  allembled  in  Parliament,  that  they  would  con- 
c  39.  11  Aff.  pi.  «o.  fent,  that  all  they  that  were  born  before  Matrimony,  fliould 
Jift  paTt!"i.^  foL  123.  ^  legitimate,aswell  as  they  that  were  born  within  Maivimony, 
i4Chr.  by.  foi.  3i3»  concerning  the  Succeffion  of  Inheritance,  forafmuch  as  the 
14  chr.  Dy.  foi.  345«    Church  accepted  fuch  as  legitimate.     But  they  all  with  one 

•  Ripa.  ind.L.exiatio.                             *                              o  4  ^ 

§.  firogatusadTrebcl.                                                             ^  VOlCC 

V'  n.  6*  GraCr.  Thefaur*  com.  op.  §.  fidei  comrnif.  q.  37,  n.  6.  *  Merton.  c  9.  aono  2Q  H*  3' 
^  Per.  c.  I.  «r  c,  tanta,  <iUl  filU  Itfft^  Icjjt, 


cur,  $.  ttU.  Inltiti  dc  nuptiis  c*  nul  Iuin>  3  \%* 
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voice  anfwered,  that  they  would  not  change  the  Laws  of 

this  Realm,  which  hitherto  had  been  ufed  and  obferved  «.      *  Mcrton.  c  9.  anno 

When  {4)  the  Iffue  is  lawful^  not  natural:  By  lawful  Iflue   ^    *  ^* 
in  this  Place,  I  underAand  that  Child  which  is  begotten   of 
a  married  Woman,  by  another  then  her  Hulband  ^;  (for  of «  BraAon  dc  confuet. 
Adoption,  AiTogation,  or  any  other  Means  to  make  Chil-  Angi.  lib.  a^ c.  29.11.4. 
dreii   lawful,  except  Marriage,  we  have  no   Ufe   here   in  r  Tiaa.  de  Republic* 
England  S  :)  In  this  Cafe,  firft  of  all  the  Meaning  of  the  Angi.  lib.3.  c.  jf. 
Teftatoris  to  be  "regarded  h,  the  which  if  it  do  not  appear,  •»  D.  J.  fi  quis  logatn* 
then  it  feemeth  by  the  Laws  of  this  Realm,  that  he  is  re-  L*  "^^-  ^\  ^*  5r!*&"^ 
put^d  not  to  have  died  without  Iflue,  but  as  if  he   had  got  cSu^  ac  *Buptiis.  c- 
it  himfelf ;  becaufe  by  the  fanie  Laws  »  it  is  provided ;  (5)  Mantic.  dc  conjea.  oit. 
That  if  a  Man  take  to  Wife  a  Woman  which  is  great  with  ''j!;/'^'  "*  ^'^*  ^'  '"* 
Child  by  another  that  was  not  her  Hulband,  and  after  the  ?Biaft.  ubi  fupraFitz. 
Child  is  born  within  Efpoufals  of  Marriage :  He  who  mar-  Abridg.  tit.  Baftardy, 
ried  the  Woman,  ftiall  be  faid  to  be  the  Father  of  the  Child,  ^;  ^^.^Jn^f^Tral'de 
and  not  he  wiio  did   beget  the  fame,  although   the  Child  repub.  Angl.  Ub.  s-  c 
were  born  the  next  Day  after  the  Marriage  folemnized  k  :  6- 
For  whofe  the  Cow  is,  as   it  is  commonlf  faid,  his   is  tbe  Mjf  *JJV^' ^J*^^ 
Calf  alfol,   I  8  Edw.  4.  foL  28.     Injl.  fart.  i.foL  244.  a.     -irant. 

1  Q^od  tamen  non  eft 
fimpUclter  verum  in  vidui6»  ut  per  Terw^s  «/*  Law,  verb*  B^ftar^y,  &  infn  d.  $• 

Much  more  (6)  if,  after  the  Marriage,  another  Man  have 
carnal  Conjnnflion  with  his  Wife,  {hall  th^   Hufband  be 
deemed  the  Father  of  that  Child,  which  is  not  only  born, 
but  begotten  during  Marriage  i^For  then,  by  ^all  Laws,  the 
Hulband  is  prefumed  to  have  gotten  the  Child  himfelf,  and 
not  the  Adulterer  ™,  albeit  another  had  to  do  \rith  her  be-  «  L.  filiam.  dc  Vis  qui 
fides  her  Huiband.     Which  (7)  Conclufion,  becaufe  it  is  in["n^[y»  ^|i  *|j.^^- J"J; 
Favour  of  Matrimony,  and  tendeth  to  the  Benefit  of  Chil-  adXff?tc  ibi  Ugift*. 
dren,  is  diverfly  extended.  c.  Michael,  de  fii.  Prcf- 

byt.  c.  per  tuas  de  pro- 
bat.*e\tr.  &  ibi  Canoniftx.  Braft.  de  leg.  &  confuetud.  Angl.  li^  a.  c.  aji. 

Firft  therefore,  although  the  Mother  do  cohabit  with  the 
Adulterer,  yet  if  the  Hulband  have  free  Acccefs  unto  her, 
he  is  prefumed  to  be  the  Father,  and  not  the  Adulterer".  J,^^^^Jj»^['»^»^^ 
For  though  it  be  likely  that  the  Adulterer  did  beget  the  ^n  ^  accedem  de  purg! 
Child,  yet  feeing  it  is  poffible  that  the  Hufband  did  beget  it  i  cano.  «xt.  Mafcard.  de 
honeft  PoiTibility  is  preferred  before  that  other  Poffibility  PJ^^f ^^gg^'**'  ^^"^ 
which  id  linked  with  Diflionefty  <^.  •  Bald,  in  d.  L.fiUum, 

de  bis  qui  fui,  vei*  alien* 
JUT.  ff.  Palaeotus  de  Noth.  &  Spia*.  c.  ^4. 

Secondly,  albeit  the  Wife  were  as  common  as  the  Cart- 
way, making  an  open  Profeffion  of  her  Filthincfs;  yet  the 
Hulband,  if  flie  be  not  altogether  oiTt  of  his  Guard,  fliall 
be  judged  the  only  Father  V.  »  Cyn. poft  Jac, deBntr. 

in  L.  (1  mlnui:,  C.  de 
nup.  Cab.  lib.  I.  tit*  de  prsefuiop*  cond.  14.  n.  9.  Mafard.  de  probat.  d.concl«  788*  n*  39^ 

:      '  Thirdly, 
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C      ^99     3  Thirdly,  albeit  the  Mother  had  been  barren  a  long  Time 

before,  yet  the  Child  is  prefumed  to  have  been  begotten  by 
4  Ab.  in  c  pcT  tu^s  de  the  Hulband,  and  not  by  the  Adulterer  ^K 

probat.  ext.   Alciat.  de  ,  ^ 

prsfiunpt.  reg.  $.  prcfumpt.  3;.  Gab«  d.  conduf.  14.  n  8. 

Fourthly,  albeit  the  Mother  did  coj^fefe  that  the  Adul 
terer  did  beget  the  Child,  yet  her  fole  Confeflipn  doih  not 
» Ab.  in  c  officiis  d^  hurt  the  Child  r* 

pcEniten.     extr.     quod 

pToccdlt  etian^  matri*  confefTio  sccederet,  Palaeot.  de  Noth.  &  Spur.  c«  24.  n.  2.  Alciat.  de  prapfuifpt 
rcg.  3.  praeftimpt.  37.  n,  6.  Petr.  Duen.  Traa.  rcg.  &  fal.  vejb.  filius,  ttg,  344.  cont.  Bald.  Aich.  if 
Alex,  de  quibiu  Gabr.  d^  concluf*  14*  n.  13. 

Fifthly,  albeit  the  Child  be  born  blind,  or  lan^e,  yet  i$ 
the  Huiband  prefumed  to  have  begotten  the  fame^  and  not 
•  CovaT.   Epitom.  de  the  Adulterer  s.     In  which  Cafe^  neverthelefs  fome  have 
J'ii^.T/Mirrd^^  of  this  Opinion,  that  this  Child  was  gotten  in  Adul- 

ciuf.  788.  n.  ?i.  PetT.  tery  *,  being  fo  born  (as  they  in^agined)  by  God*s  Proyidcnce 
-  Ducn.d.re6.3S4-iinoit.  and  Juftice,  bccaufc  of  the  Sin  of  the  Parents  ;  whoferafli 
«*BaTba  inc.  pTiefentia  Op^'^^on  is  by  Others  refelled  as  erroneous  i^nd  blind", 
de  probat.  extra.  &  in  having  no  bcttcr  Ground  thaq  had  their  Conceit,  whoaiked 
cont  68.  in  prin.  vol.  of  our  Saviour  Chrift  (as  hepaifcd  bya  blind  Man)  who  had 
5!  De"«)nf.  188.  H^5^J  finnned,  he  or  his  Parents,  that  he  was  blind  ^.  To  which 
poi.  Sing.  530-  "»»  Demand  our  Saviour  anfwercd,  neither  he  nor  his  Parfnts^ 
aiiomtat.  huju8  opin:-  ^^^  ^j^^^  ^j^^  Power  of  God  might  be  made  mauifeft  r. 

omsAutOTc^quampluTe .  © 

Quibus  fi  placcat,  adde 

Bd.  Fcnton  Anglum,  Traft.  de  mirabil.  fccret.  naturae,  cap.  5*  "  Covar.  de  fponfal.  c.  8.  f.  3.  n- 

8.  part  z.    Duen.  d.  rcg.  334.  in  fin.  *  LvaDgel.  b.  Johan.  e.  9.  in  pxin.  -^  £xod.  c  9> 

vsif.  3«  ,  ■ 

Sixthly,  albeit  (8)  the  Child  be  very  like  the  Adulterer, 
■  Bald,  in  "L.  Gaiiift,  yet  fhall  the  Huiband  be  deenjed  the  Father  '>  Whcrcia 
de  lib.  &  pofth.  fl.  n.  jiycrs  (I  confcfs)  of  no  fmall  Authority  have  contended 
c^fiL  S-  vet  z?aI  mightily,  that  this  Child  is  to  be  adjudged  the  Adulterer's  \ 
ciat.  de  prxfump.  17.  fortifying  thcir  Aflertion  with  thisRcafon  cfpecially,  becaufe 
»*Ati  •  •  L  ^  ff  ^"^  other  Creatures,  Nature  hath  fo  provided,  that  each  thing 
de  lUt.^' hom.  Parif!  do  beget  that  which  is  like  unto  itfelf^  ;  yet  contrariwifc 
confii.  10.  vol.2,  n.  59r«  theii*  Opinion  hath  prevailed  (as  being'armed  with  arguments 

fji'^clnconfi^^irro^^^  invincible  Truth,)  who  defend  that  the  Huiband 

S.'^CoTafrL.z.^Mifcel'.  ought  to  be  judged  the  Father  of  that  Child,  which  is  fo 
cap.  2z.  num.  5-  like  the  Adulterer,  and  fo  unlike  himfelf  c.     Neither  is  that 

VV'^;  T>^;.^i  *!l!  other  Reafon  of  fuch  Force  as  is  protended,  becaufe  (9)  this 
leglbus,  Connub.  leg.  7.  Form  or  Similitude  may  happen  to  the  Infant,  by  the 
Mafcaid.  de  probat.  Mother's  ferious  Cogitation  or  firm  Imagination  at  the 
e  Bal" Ja^(?Vcommu-  Time  of  the  Conception  d.  For  Proof  whereof,  we  mij 
niter  DD.  in  L.  Callus,  read  in  the  holv  Scriptures,  how  by  Jacob's  Device  of  the 
if,  de  lib.  &  pofth.  fpotted  Sticks  being  laid  before  Labans  Sheep  at  the  Ram- 
SiTad  Sr^'at  ming  Time,  the  L^mbs  became  fpotted  e.  Famous  alfo  is 
cedere  refert  Mafcaid.  that  Accident  (regiftered  in  the  Books  of  fundry  W  ritcrs  0 
de  probat.  d.  conciuf.  ^f  ^  beautiful  Lady,  who  having  a  Huiband  of  a  fair  and 
^*'  "•  ^*,         r  white 

^  Akiat.  de  pTaefumpt.  ^^^^^ 

37.  poll  Bald,  in  d.  L.  /.      . 

Callus  undc  mulicres  finrtulacra  fappifllme  ftatuafque  in  deliciis  habuiuc  legitur,  fmailerqae  i#  partus 
enixas.  Coral,  d.  c  2a.  r\.  z.  '  Gen.  c   30.  '  Jaf.  in  L.  Callus,  ff.  de  Ub.  &  pofth.  n» 

69.    CoriC  lib.  a.    Mifcel.  c  a^    Fenton  de  fecietis  NatttTse,  cap.  5. 


\ 
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white  ConipIe;<ton>  v/as  delivered  of  a  Child,  like  a  Maor 
or  Mhiofian.'    And  ijcreu.pon   b^ing  aqcufcd.of  Adultery, 
ihc  was  acquitted  and  abfolvcd,  for -that  by  the'Opinion  of 
the  beft  learned   in  Phylick  aiid  Philofopby  j  the  fatne  did 
fo  come  to  ,pa£s  by  Reafon  of  the  f  iiS^ure  of  a  Black  Boy, 
or  littk  I^egro,  which  did  li^ng  in  the  Bed-ch Amber,  at  the        •       ' 
Time  of  t.ir  Conception.    Like  unto  this,  i^  that  tredible 
Hiftory  of  another  Woman   in  the  Time   of  Churks  the 
Fourth,  Emperor  and  King  of  SoA^m/a;  who,  .becaufc  (he 
had  too  much  Regard  to  the  Picture  of  St.  yohn^  cloathed       f     -iqq     1 
in  a  Camel's  Skin,  which  did  hang  at  the  Beds-feet,  during 
■the  Conception,  flie  bi ought  forth  a  Child  all  rough,  co- 
vered with  Hair  like  unto  a  Bear  5/     The  H:ftori<;s  are  full  *  Coraf.  in  anrxetat.  fu- 
-of  thefe  Rind  of  Accidents,'  I  fhaU  content  myfelf  with  one  ^UJ^T:.^v^^' 
more,  which  did  befal  in  tli^Timc  of  the  Emperor  Maxi-  ubi  fupta. 
mih^an,  in  a  Town  in  Bmlkni^  :    There  in  a  public  Play,  a.h  Corai  in  d;  wnotat, 
certain  Man  M^hofe  Part  was  to  play  a  Dancing  Devil,  as  cd-  fol.  31.  Ludovic 
foon  a»  the  Play  wa^  etjded,'  tkn' how*e  to  his  'Wife  ?n 'the  J"^^^^?^^^^^ 
Dci^il's' Attive^    and  being  mi>ved   in  Spirit  S'catcfhed  his  ^  vu.  inconcupifcemia. 
Wife  haftilyirthis  Arms,  and  mttft  needs,  ^c,  in  that  Habit,  Vide      TranflaUotierQ 
faying,  He  would  h^^ef.  a  D^v,*;  and  fo  it  came  to  prf*,  that  J^^Jj^;  il^^^jg,;*'  ^^l 
at  her  Child's  Birth  fhe  was  delivered  of  a  devilifh  Monfter,  trum  Idiom*, 
which,  a^  fooA  as  it   ^^as  born,  began  to  leap  and.dance 
like  to  the  Father.     Whkii' E-lx^miJles,  (with  divbts  bther 
like  Experiments)  being  thad^i' notorious,    many  Wonien 
(that  they  might  bring  forth  beautiful  Children)  havegot- 
tcn  beautiful  Pictures,  and  fixed  the  fame  nigh  to  their-  Beds, 
and  have  indeed  oft-times  brought  forth  Children  lik€;tlttto 
thofe  Piftures,  hi  th«  Sijgttt  whereof  they  were  fto^be'rly 
moft  delightedly."    Seeing  then  the  Conceit  or  Imagination  k  piutarct)  dt  pitcitU 
of  the  W<^jttah  is  of  fuch  Force  in^  the  A61  of  Generation,  P^'ilof.  lib.  5.  c.  12. 
that  whofe  Form  or  SimUitnde  isthen  in  their  Mind,  the  ^l^^'  '^MirVtU^'  "' 
fame  is  not  fclddm  r^prefentM  in  theChild  ^ ';  What  Marvel  i  oioir.  in  L.  qu^rct 
then  if  th€  Child  which*  is  begottth  by  the  Adulterer  belike  aliquis  de  veib.  iig.  & 
untotW  Hulband,  when  thfe-Aduttercfe  fearing  to  be  in- j;;,^;"^^"^'- ^^^»^• 
ter^ttpted  by ''his  Return,  canTnot  but  ftill  have  iff  Eye  to 
that  I>o^;:  until  (hie  Peril  b*  [iift  ?'™  ?   And  whereforfc  then  "  AicUt.  dcpTefump. 
alfd  fhoUM  ^e  vender,  that  the  Child  whiehis  begoS^ttii  by  ^^^^  ^'  .f^ruT^d.  ^.' 
the  Hurtbdhdi  (hdtfld  be  like?  to  thfc  AduUa^r  «,  upo-n  W-Kofe  c^iim  ff."de*  Ub.  «e 
Face  and'FffVooi-  her  Mindis  fully-fixed,  who  in^the  Midft  pofthu. 
of  her  D*ligbt'sr-itaagiri(*th  tht*  ftoleh  Water  t(^  be  fwectero.  Mafcl'id!'  d;  ^^o'bl^ 
Nay  ratber,  it  fe  to -be  marVeU^tf  that  it  (lioald  be  other- verb,  fiiiusconduf.  792- 
wife,  *bot  that  the  Almighty  kiotb-fti  11  refei-ve  'bis  Preroga-  *  Prov.  Saio.  cap.  9.  v. 
tive,  befldesy  and  contitiry  to  tb«  Cburfe  of  Nature,  beftow-  *^* 
ingwhat  Fornis  It  li^fV 'RRr^tb  him^  u^ort  ^vc?ry  Creature. 
Other  Ei^rifiohs  thci-e  beof  this  PvUle  P,  but  IH  us  return  ?  De  quibus  Mafcar.  de 

•  to  the  LrmitaeiMS  .  ^   f    ■r^  .      .       K    •         -.i  .-.  .   .     pro»>»V  ^'  *^°"*'^'  ^^^* 

w  tnc  a-,fmitanan5.  j>^j^^  ^j^^^  ^^^^^  j^g 

'     '  '^    .     ;  .   •         .    -  &  fal.  icg.  344.  Alciat. 

ideLfridai&pt.  if:  Mahbdu  ^\Ad]^^ Jud.  ITaufc.  89.  Gklfxiel  dc  pTaefumpt.  concluf.  24* 


Thcftrft:Lmkatioai8  tbi^^  iidiCft  (iq)  the  Jftu(be.9dr>Mras 

not  within  the  four  Seas  at  Tucli  Time  as' tlic  Child  was 

Vol.  I.  Y  y  con- 
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t  Braft.  ^c  Icgat.  &  conceived  %  or  at  the  leaft  was  fo  far  abfent  from  his  Wife, 

com.  Anel.  lib.  i.  cap.         •  tj       j  i_     <- i        #-n»«  i  •         %  •    ^  •.     *    -' 

9.  in  fin.  &  lib*  «.  cap.'^^  impriloncd  at  the  fame  Time,  that  thereby  it  \«ras  impof- 
•z9.num*3&4.Kitchin  fible  for  him  to  havc  begotten  the  fame  Child>.  Which 
Br^k'tirBaftar^^  Gonceptiton   when  it  was,  may  beft  be  known  by 

4.  '  *  "  y*  "*  Relation  to  the  Birth  of  the  Child  :  For  a  Woman  cannot 
'  Cap.  ex  tenoTe,  de  bring  forth  a  perfect  Child  before  the  Beginning  of  thefe- 
ibfd.%ar?f?  ctifiuT.  ^^^^^  Month  s ;  neither  can  flie  bear  a  Child  in  her  Womb, 
voi.V  n.  6,  .7.  &*con-  a^cr  thc  End  of  the  tenth  Month,  from  the  Time  of.  the 
^'«' 1^%^°^*  ^*  "*  S6*  Conception,  at  lead  by  prefumption  of  Law  t,  except  it  be 
conct'S^^  (9)  for  one,  two,  or  three  Days  more  at  the  very  fartheft  ^. 

Ducn.  d.  reg.  344.1imit.  *     ' 

3;  Brook.  Abiiclg.  tit.  BaHardy,  n.  4.  '  L.  feptiiTiO  dc  ftat.  hom.  ff.  ex  fententia  Hlppocntit* 

lib.  de  partu  fcptimeftri,  a  quo  non  diifentiunt  Atiftotel.  1.  2.  De  natura  animal.  Plutarch.  1.  5.  dt 
placit.  Philofl  c.  iS.  Plin.  1.  11.  Natural  Hifl.  cap.  31.  «  L.  intcfl.   20.  §.   ult.  ff.  dc  fuij^  U 

legit.  t)t  5.  ult.  Tiraquel.  in  rep.  L.  fi  wnquam  C.  de  rcvoc.  don.  verb,  f  ;fcepcTir,  ubi  mylta  fcitu  can 
indigna  de  panu  feptimellTii  ex  Hippocrate,  ATiftotcH,  tc  aliis,  turn  Medicis,  tuna  Philoiophit depnxnp* 
ta,  videre  licet.  Sed  prat  coi^eTis  Legiftis.  pTarclanfriroe  &  copioTiilime  de  naicendi  tempore,  fcTipfit 
Gentilis  nofter.  "  Accurf.  in  d.  §.  ult.  Autb.  dor.  ftlr.  &  ca  quae  parit,  &c     Salaw  in  JU  Gal* 

.Ius,.delib*  &poilh.ff'.  Menoch.  de  Arb.Jud.  quxil*  lib.  ?•  caf.  89.  n.  41.' 

)      •  .  .       •  .     -     . 

r     301     \  It  was  found  by  Vcrdi6l,  that  Henry,  the  Son  o(Btairicey 

•which  w^s  the  Wife  of  Robert  Radwill  deeea^fed,- «was  born 

Per4indecim  dies  -pofi  ultimum  tempus  legttimutn^muUeribus  cow 

_    Jlitutum:     And.  thereupon   tt  was  adjudged,  ^od  dl^us 

Henricus  did  nok  debet  jilius  frtf*diSi  Roberii  fecundum  fc|«B 

&  c0n/uetudinem  AngVixionfiiti^am:  Now   temfus  lepiimum 

in  that  Cafe  appointed  by  the  Law,  at  the  furthefi,  is  nine 

.Monthsor  forty  Weeks  ;. but  (he  may  be  delivered  before 

that  Time.     Trin*.  1 8  £dz<;.  t .  Rot.  6 1 .  Bedford,  coram  Rege : 

And  this  agreeth  '  with   that  in  Efdras,    Vade  £?-  interroga 

^^frc^gnanttimy  Ji  quando  imfkverit  novetn  mcn/es  fuoSy.  aihuc 

foer  it  matrix  ejus  retinere  far  turn  in  femet  if/a  ?  ^  dixit,  non 

r     .  fat eji  D amine.     Efd, /\^*  ^\* 

jkdmund  Andrews  A\Q(kiht  ihxQ^  znA  twf ntietfe. of  Af«r(*, 

Anno  1610.     A.  his  Wife  being  privatment  enfeitit,  but  not 

,     ^  ..  .  deliv<?red  until  5   Jan.  16 ri.  which   was  f Oil y  Weeks  tnd 

nitie  Diays,  and,  then  delivered  of  a  Daughter,  named  ffi- 
lidbeth:    Adjudged  tbe.Jiliie   legitimate,  and   no  Bafiard. 

.Mi^it  17  Jac.^B.  R.  Aifop  ycrfus  Bov/Jieti  Cr^ke,  psrt,  1. 

fpi^  54  r.  ,  Though  thc  ufual  Time  for  a  iWpm^n  to  go  with 
.  Child,  be  nine  Months  and  ten  Days,,  viz*'  Metres  Solarfs, 
thatist,  thirty  Days  to  the  Month,  and  not  M^njis  Lunaresi 
yet  by  Rea^fon  of  want  qf  Strength  in  the  Wom«n  or  Child, 
or  by  Rpafon  of  ill  Uftge,:  fee  may  be  a  ^figer  Time,  vii. 
Ito  the  End  of  Ten  Monfh^^  or  more :  And  fo  both  antient 
and.  modern  A.uthors,  land  .p;cperien^e, , prove-  And  as  a 
p^rfeft  3irth  may  be  at;  £e^n'  Moiuhs  according  to  the 
Strength  i)f  ,thfi  Mothe.i;,  or  ofjhe  Qbild  iif^lf,  which  is  an 
long  before !thc  Time  tjf  the  pubJdc  Birth ifp  bythc-fame 
Reafon  it  may  be  deferred  by  Accident,  wM<ib:i&:COmmoiiif 
cccaiioned  by  Infirmities  of  the  Body,  or  Paflions  of  the 
Mind.:  .vTlieIlecord.'7>ii«wa8:i^rfw/.  ^i.^was/oproduced,  but 
not  much  regarded,  because  it  faith.  That  Child  was  born 
nfdeiii^d^  foji  tetnpus  W^j'?ii/z^y  biitJ^teth-noV  fay  />^' 

.  t  .    qued' 
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quadraffinta  feftimanas*    What  fhall  be  faid  to  be  the  Titne 
tnuUeribus    fariendo  confiitutumy     fee    Sir    Thomas   Ridlies  ' 

View  of  the  Civil  "L^v^y  foL  55.  where  he  relates  of  a 
Widow  in  Par/j  that  was  dclivcreU  of  a  Child  the  fourteenth 
Month  afier  her  Hufband's  Death  ;  yet  the  Judges  adjudged 
the  Child  to  be  legitimate.  The  like  Judgment  was  given 
in  the  CoTt/tftory  zt  tVitienburghf  in  Cafe  of  a  Womaji  who, 
was  brought  to  bed  in  the  eleventh  Month  after  her  Huf- 
band's  Death*  Pld^  Cor  nod.  Manferi  -partem  fectindam  de  Ma-* 
trimoniis,  c,  36 »  foh  150.  Selden  de  SucceJj^tonthuSy  fcU  %%• 
Crake's  Anatomy,  lib.  6y  fol.  336. 

By  the  Laws  of  this  Realm,  if  the  Huiband  be  within 
the  four  Seas,  that  is,  within  the  JujiifdiSion  of  the  King 
of  Engfandy  if  the  Wife  hath  Iffue,  no  Proof  is  to  be  ad- 
mitted to  prove  thcChild  a  Baftard  (for  in  that  Cafe,  FHia- 
tio  tton  fotejl  frohari)  unlefs  the-Huiband  hath  an  apparent 
ImpofliDility  of  Procreation ;  as  if  the  Huiband  be  but 
eight  Years  old,  or  under  the  Age  ©f  Procreation-  Such 
Iffue  is  Baflard,  albeit  he  be  born  within  Marriage.  BraSl^ 
lib.  j^.  foh  278,  Z79.  7  /f.,4.  9.  43  j&Ww.  3.  19.  41  Edw.  3.  7~t 
44  Edw.  3.  10,  29  Ajffl  54-  8  Affl  14,  I  //(?//.  6.  7t 
19  Hen.  6.  17.      39  Edw.  3.  12. 

But  if  a  Child  is  born  within  a^Day  after  Marriage  be- 
tween a  Man  and  a  Woman  of  full  Age,  and  where  the 
Parents  avc  under  ho  apparent  Inability,  fuch  Child  is  legi- 
timate, and  ftiall  be  intended  the  Child  of  the  Hulbandt 
J  Injl.  244.  I  Rx>ll.  Abr.  358, 

A  Child  begotten  after  a  Divorce  a  menfa  tS  thotOy  fhall      [     302     J 
be  accounted  a  Baftard,  unlefs  it  can  be  proved  that  the  ^^k.  iz$. 
Huiband  had  Accefs  to  the  Wife;  but  whore  the  Separation 
was  voluntary,  a  Child  afterwards  born  fliall  be  a,ccountcd 
legitimatCt 

The  Iffue  which  z,xt  born  before  a  Divorce  caufa  fr^con-  mi. 
tragus  are  accounted  Bajlards  \  but  if  it  is  for  Cmifanguinity 
or  Affinity^  the  Children  before  fuch  a  Divorce  are  acconnt- 
ed  legitimate ;  but  where  a  Divorce  is  for  any  Caufe  fubfe- 
quent  to  the  Marriage,  tis  Adultery,  ^c.  there  the  Children 
born  before  the  Divorce  are  legitimate  ;  but  thofe  born  af- 
terwards 4re  Baftards,  unlefs  it  can  be  proved  that  the  Huf-» 
band  had  Accefs  to  hi3  Wife  after  the  Divorce. 

Seco 
at  fuch 

Oeemed    vnv    ^  ai.iJ«.i     ut     mat.    ^imvA   "  ,     111    mv^   v*vrm4i«v«nv/»»     *^»  oaor.  IID.   I.  COTD,  COH 

the  Deceafed's  Right)'.     For  feeing  Law  is  but  an  Art  ofduf-  tit-  dc  pr.*fum|». 
Right  and  Good  s  by  Imitation  of  Nature  »,  it  vpere  againft  ^?5^;.  Gaii'iib;  z"caI 
all  Right  and  Reafon  that  he  fhould  be  judged  the  Father  ferv.  S7-  n«  i5- 
of  that  Child,  by  Fi6lion  of  Law,  which  he  could  not  be-  ' jiyamvw  quoad  alios 
get  by  Poflibility  of  Nature  b.    Whether  he  were  difabled  '^^"^^["df  r7  ^^id^ 

Y  y  z  by  D.  C5oke,  lib.  5.    i" 

*  L.  I.  ffl  dp  InKit^'fiB  yun  •  •  §•  n^inorsm  Inftit.  dc  adop.  FaTif.  confil'  id.  vol.  a^  ^  paUf 

fl«  confil.  %o,  &  confil.  ^9.  vol*  %*  Box.  ia  L.  fi  is  qui  ft;  de  ufu  cap.  nuni.  %%^ 
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*  I.,  filinm  flP.  ae  lijsby  gricvpus  Siclcncfs  <^,  (efpecially  fuch  whereby  thofc  Parts 
•^.Ir/Maflay'de^'^"'^^  Generation  are  affected  «»)  or  it  were  by  Reafon^of 

bat*,   condiif.   788.^^11'.  ^'^  A^^  *^'     For  liQwfoever  it  may  fecm  a  Paradox  to  feme, 
40.  41,    4a.   Abb.  u  yet  it  1*  comnionly  received  for  a  true  ConcluTioh  amongft 
*«ri",'.*V;P"T**"A'**the  Learned,  that   as  ft  Woman   in  Procefs  of  Time  be- 
de  leg.  &  confnetiid.  cometh  barren,  namely,  altti;  fifty  Yeare  :    So  a  Man  alio 

Otl 

Lhat 

conclu?7i8.  n.  43"^.  6^'^^^  ^'^^^  Child- by  another  Man,  then' he  which  married 
P4i«ot. d. Noth. &cSpuT.  her,  fhall  be  the  Father  of  the  Child,  albeit  fhe  were  de- 
\c\'^t  "*  ^'B^ld  *^1' ^^^^^'"^^  ^^^^  next  Day  after  the  Marrtage  fohmnizcd:  For 
CyiT.  ln"d.  L.  filiu'm.  thc/^c  it  is 'poffible  for  the  Halband  to  have  begotten  the 
'Dc  hac  Tc,  lit  de  re  Child  ;  here  impoflible  *^.  Now  the  Law  doth  often  pre- 
qnahbet  praecipe  Ti- f^ppofe  or  allow  that  for  true,  which  is  falfe,  bccaule  it 

raqi:cl   dc  leg*  conrfubt       ^^,  ..  .^  *i  r  r  c- 

Lege  5.  Tub  fincro.verb.  ^"^7  be  true  » ;  but  the  Law  doth  never  pre-luppole  or  feign 
Nee eritintciTipemviim.  that  Thing  to  be,  which  is  impoflible  fo  to  be,  for  that 
P^K^conhh^  unicafonable,  and.  againft  Nature   which  diieacth 

Mcnoch.  d.  caf. 89*  n.57.  Art. 
Atiamen  in  hoc  regno 


non  ntmufi  PCTirus,  qnam  antiquus  icTiptum  Tciiqiiit.  i.egifimijt  ^^inqint}  « 
ab  ijyorei  dum  tamen  pTxriml  poff'.t.  quod  maTitus  pr.t-.it  ipfjm  genuine. 
in  L.  ii  is  qui  pro  emptorc,  ff.  de  u^i.  cjp.  Menocb.  dc  prxfump.  lib*  !•  q.  8. 

k  Ban  in  d.  L.  fi  is  Again  ^,  In  that  Cafe  he  is  worthily  the  Father  of  ano- 
prJ^W^in  rfn.''  "*'  *^^^'^  Baftard,  becaufc  he  when  be  Ls  free,  yet  willingly 
>  Affliftio  affiifto  non  takcth  her  with  ?ill  Faults,  whom  he  knoweth  to  be  ano- 
.  eft  infligenda.  Bar.  in  ther's  Whore  :  But  here  another  Man  is  greatly  beguiled  by 
nm^Bai'd.  InTrpr?-  ^^^^'  ^^  whom  he  is  already  tied,  and  therefore  Icfs  worthy 
cibuB,  c.  dc  impub.  &  to  be  further  affliclcd  i.  But  it  is  not  manifeft,  that  many 
iJ;f''^'  ...   ,  have  fuccecdcd  in  the  InJicriiancc,  as  lawful  and  natuial 

>"  Nam  cumpar  militct  r»i  -f  1    J        'c     L    r     ^     r  1  •   1  •      •      1 

in  utTi)q.?c  caufa  ratio,  ^hildrc^n  ol  thole  Ferlons,  wJ:o  neither  were  principal, 
CUT  non  idem  jue?  Cur  neither  acccflaiy,  nor  any  way  privy  to  the  begetting  either 
q.:Kfo  magis  f^vendum  ^f  ^  Lec  or  an  Arm,  no  not  fo'much  as  of  the  little  Finger 

eft  abfcnti,  ne  habeatur      ^     ,       ^n'       ^    r     1       1  am  1  .  .       >-*•*».  p 

pro  patre  ilUu«  q.icm  01  that  lllue  P  Indeed  no  Marvel,  when  there  is  not  due 
[  3^3  ]  P»  oof  of  ImpoiBbility  ">,  the  Defeat  is  not'  ip  Law,  hut  10 
genuit  aiteT»  quam  qui  Proof ",  which  Proof  is  faid  to  be  the  Chariot,  wherein 
moTbo,  vci  fcnio  om-  ^\^q  Judgc  doth  Hot  ride  towards  his  Sentence  o;  or  howe- 
(^wd ?f ' di^HsdlStcU  ^  fucJi  iiVue  is  admitted  to  the  SuccefTion  by  Intcrpreta- 
lias  probati  impotcn*  tion  of  the  Laws  of  this.Rcalm  T:  Yet  when  thcTeftator 
tiam,  quam  abfentiam :  fpeaketli  of  Ifluc,  it  is  not  Hkcly  that  hc  did  mean  of  fucb 

Attamen  probata    nac  .L,  ,  .    ,    .         '  ,,  ^  ^        .        ^  ,  ,  .    , 

impotenUa;  eadcm  time  |"W^j  whicli  IS  not  as  wcJl  natural  aslawfuH ;  which  ^nean- 
prorfus  ma.1^1  bine,  ac  ing  of  the  TciRator,  as  in   other  Cafes,  fo   in  thin  alfo, 

'tfJo^M  Titn,  ff.  ^"Sl''  i«  be  obfcrvcd  r. 

de  tefta.  tt.tel. 

•  Mantic.  de  conie£l.  uU-  vol,  lib.  4.  lit.  II.  n.  4^.  '  Imnr.o  non  admittxtdr  probaU  gigncndi  im- 

potentiar  fi  BradloDo  fidcm  atil  JbeamuR,  lib.  2.  c:  29.' t>.  4-  in  f.n.  ubl  non  tlftet  ab"  ali6  gcnitom,  pfo 
mariti  fllio  iudicanduoi  f(lTe  ccnfet,  quam  fi  prxfunni  polFit,  eunna  marito  gigni  pOTtulflTc.  *  Mao- 

tic,  de  conleft.  iUl«  vol.  "lib.  ii.  tit.  8.  n.  2.  per  L.  ult.  dc  his  qui  van.  statis.  ^  L«  in  condi- 

tionibiu  ff*  de  cond*  &  dena(»n*  L*  cum  qu«lU«,  C.  4«  lefa.  §«  difpenat.  ia^Autb^tAe  ilu((*  Dec«  cfaf* 
399*  *  '  '  .      • 

Divci« 


a 
h 


Part  IV.  Of  the  Fotms  of  Tejiaments. 

•  *  4 

Divers  other  Limitations  s  there  be  of  this  former  Rule,  •  Q««s  vUtit  «ft  apui 
ftcwing,  tiiat  the  Chiklis  not  tote  afcribed  to'the  Huibanil,  ^^^'j ^l  y^ZjA!% 
but  to  the  Aduhefcr  ;    namely,  when  the  Wife  doth  liiake  probat.  concluf.  788. 

n  Elopement  from  her  Hufband  S  and  doth  altogether  co-  '  ^'^^  tit.Baft»idy,n. 

abit  V  itU  the  Adulterer,  and  efpccially  if  then  alfo  the  J^„    ^^^lae/umV^sT^     v 
Child  be  born  bfind,  or  lame,  or  Sc  like  unto  the  Adulter-  num.  11.  Parif.  copfiU 
cri    for  then   it  doth  feem,.that   the  AdulteicF  fliall  be  ^-  »« J-  M-  "^^^^ 
judged  to  be  the  Child's  Father,  unlefs  if  be  proved  that  concld". 788.  n.  n*  * 
the  HuA)and  had  frccand  often  Aecefs  unto  the  Mother; 
hut  becaiife,'  I  doubt  of  the  Truth  of  thcfe  Limitations,  I 
dare  not  deliver  thctn  for  current.    K-everthelefs  in  Tef^a-   , 
ments  'the  Will  and   Meaning  ^f  the  Tcftator  is  to  be  re- 
garded, and  fo  ti%e  Hulband  is  to  be  judged  to  have  had 
lliuc,  or  not  to  liave  had  Iffue  accordingly".     What  if  the  '  Mantic.  ubi  fupn. 
Wife  be  married  to  another  Ilulband  very  fliortly  after  the  jt^'voL^if*^"'  "^^'^ 
Death  of  her  former  Iluiband,.  and  after  her  fccond  Mar- 
riage be  delivered  of  a  Child,  whofe  Iffue  fhall  this  be,  the 
former  or  the  fccond  Ilulband*s  ?     If  the  Wife  vrere  great, 
or  apparently  with  Child  at  the  Death  of  her  former  Huiband, 
then  there  is  iioCKieOion,  but  that  the  lilue  is  to  be  afcribed 
to  the  former  Hu?band  x.     But  if  fhe  vrere  not  apparently  «  DD.  !n  L. Calhw,  AT. 
with  Child,'  fo  that  by  Poflibility  of  Nature,  it  might  be  tfL^J^^if^^ 
the  Child,  cither  of  the  former  or  the  fecond  Huiband,  for-Kitchinrin*  tit.  dS^ 
that  perhaps  flic  is  delivered  within   eight  or  nine  Months  cent.  fui.  108. 
after  the  Death  of  her  former  Hufband  ;  yet  not  before  the 
feventh  Month  next  after  her  fecond  Marriage;    then  the 
Queftion  is  much  more  doubtful  r  :     Wherein  how  many  ai?*  ?  r*  j^*r- ?*V^' 

•»     '  k       !•  TK'  I  '»«•  f  «».     .       Alex.  jai.  w  am  in  i«. 

Heads,  fo  many  W  its  \  hriw  many  Men,  fo  many  Minds  ;  GaiiuB,  if.  de  lib.  4c 
and  no  Man  which  hath  not  fomtwhat  to  fay,  as  well  for  p»ft>»"-  AicUi.  dcjpr«- 
the  Defence  of  his  own  Opinion,  as  for  the  Confutation  oV^^^^^'l^^  ^'  r^i^^^ 
the  contrary.  But  Iwill  not  trouble  you  with  their  tedious  « j^i  <,uu  hotum  altei- 
Difputat»ons  »,  I  will  briefly  repeat  their  Opinions  touching  cations  &  pugnas  vi- 
this  Qiieftion.  ^^'?  ^'f^\,  ^^^\  i± 

^^  •  ^  m  d.  L.  Gallimoc  Jacoo. 

de  Beluif.  \rk  qnadam  difputatione  qoim  babet  in  L«  I*  de  bon»  pofl'.  fecundum  TabaU 

» 

S6m^  therefore  do  hold,  that  the  former  Hufband  ought 
to  be  adjudged  the  Father  •;  fomc  that  fhe  fecond  Huf- 
band ^ ;  others  that  botli  c  ;  and  others  again^  that  neither<i  •  Multoi  inhtcfentw* 
is  to  be  deemed  the  Fatlier  of  the  Iffue.     Some  fay  that  the  ^  ^^f\   axS.V^ 

M,         ..,  I'l^         I'tri  «       ,'«»  in  annotat.aa  Aitenum 

Other  IS  to  be  credited  «,  which  of  them  is  the  Father ;  quoddam  Tholof.  foU 

and   fome  fay,  that  U  is  in  the  Child  to  elciSl  and  chufe^,  33- 
v^hethcr  of  them  he  vriU  for  his  Father :  Others  are  of  this  ;^rft^rh;.L°  W- 
Mmd,  that  he  Ihall  be  deemed  the  Father,  by  whom  the  Imol.  ^n d.  L.  Callus. 
Child  may  receive  the  greater  Benefit  Z  ;  and  others,  that  he        [     304    '] 
fliall  be  the  Father,  unto  whom  the  Child  is  more  like  in  *  Angel,  in  L.  duo.  d« 
Favour,  Complexion,  and  Proportion  of  Bodyh.     Many  ll*/'^' J"2*V'*5^; ''^ 

1     1  V  A     t\  '    ^^:^       ^*  ^i.       *  r      nV-,      .'•'*'  Jac.  d«  Beluii.  in  d. 

do  leave  it  to  the  Difcreticn  of  the  ciicumfpecl  Judge,  who  dliputat. 

is  not  tied  to  any  on?  Opinion  alone,  but  according  to  the  •  Aldat.  d.  ptaefump. 

Variety  and  ProbabiKty  of  CircuihRanccs  (together  with  |^'j"-  ^rob^t^.^'*^""* 

'       <.  '  the  '  Alex,  in  d.  L.Oallur, 

,  .  .  n.  14.  verf.  hoc  tamea 

diaiim,  4f  cum  co  confiimit  BcTry  JiiPaoiarlus  Angli^  de  quo  Brook  tit.  Baftard;,  u.  i8*  in  fin* 
«  Dec.  i^  c. .per  tu<^i^  die>  proto-  «>ti<i.  n.  a,  vejf.  4. '  *•  Cyrif*  Ub«  t*  Mifcel.  c.  7.^. 


Of  the  Form  of  Tejlaments.  Part  IV^ 

*  Apofjil.  ad  Alex,  in  thc  Advicc  of  Phyficians,  Midwives,  and  cfpecially  fuch  as 

fotho^i' p'^r^^t'^  ^^  fl'ilfol  5n  Aftrology  «)  is  to  decide  thc  Controverfy  k 
-mediciK.  Finally,  by  the  Laws  of  this  Realm*  at  leaft  in  Cafes  of 

k  Bar.  in  d.  l^Giiiiw  Succcffion  of  Land,  it  fcempth,  that  thc  fecond  Hufband 
&^  cTcbT^oT?  &  lutior  ^^^^  ^c  the  Father  of  this  Child  ',  becaufe  it  being  certain 
effe^icituT.aitcntojuTe  that  the  Child  is  bom  during  the  Marrying  and  Cohabita- 
GaiiiiVi*^^  *&Aie^  ^^^^  betwixt  fecond  Huibajidand  the  Mother,  and  unccr^ 
in  fin.    '  "*  tain  whether  he  were  begotten  befbre,  it  were  very  hard  and 

*  Traft.  de  Republic,  dangerous  to  adjudge  him  to  be  another  Man's  Child,  rather 

ftti%^^LZ'^,  ^»"  ^^  f«^o«<*'«  Huiband's,  who  by  Poffibility  of  Nature, 
Kitchen,  tit.  Difccnt,  may  be  his  Father  >",  and  to  whom  it  is  to  be  imputed,  that 
t^;*^*.,      ,  «      .lie  adventured  fo  foon  upoa  another  Man's  Widow  **• 

»  Apoftil.  ad  Bai.  in  '^ 

d.  L.  Callus. 

*  Anto.  Vac.  in  L*  7.  de  flat.  horn,  ft*  ^ 

-  •«. 

When- the  Iffue  is  loth  natural  and  lawful,  hut  (12)  di^A 
before  the  Father:  In  this  Cafe  thc  Father  is  faid  to  die  with- 

*  L.  ex  ^Ao,  5.  fi  quis  out  Iffue  ^ ;  and  therefore  he  that  k  made  Executor,  or  to 
^iT'tn  L.  hyrcd.  ^'^^"i  ^^7  Thing  is  bequeathed  upon  Condition,  if  the 
eodem.  tit.  Zaf.  in  L.  TcAator  die  without  Iffuc,  may  in  this  Cafe  be  admitted  to 
mfubftitutionedevuig.  the  Exccutorfliip,  or  obtain  the  Legacy  P  :     For  albeit  the 

«  pupil    fub.  Mantic.  t^^^  i_j--j  i  x     j  in*  --.  -.1^ 

dcconjca.  uit.YoU  lib.  ^  eftator  may  be  faid  to  have  had  Iffue,  yet  can  it  not  be 
II.  tit.  6.  n.  3.  denied,  but  that  he  died  without  Iffue,  becaufe  at  the  Time 

,'r*/SHV"?1;  a-  «f  **»s  Death  he  had  no  Iffue  9.    Indeed,  (13)  if  the  Xef- 

••  Bai.  in  ct«  1*.  najrcdi    ^    ^  iii-r«  ii  i_ 

bus,  Zaf.  in  d.  L.  fub- ^*tor  make  thee  his  Executor,  or  bcoueath  unto  thee  a 
flitutionc  Mantic.  in  d.  hundred  Pounds,  upon  C6ndition,  if  he  ftall  hare  no 
cL\?'f'jy.'t^'  ^ff"c  ••    Then  if  the  Teflator  after  the  making  of  thc  \^^ill 

,   com.  op.  5.  bdci  com-  •      .  »«-  i  i_         i_     1      r  ^         i*    • 

miflf.  q-  35*  ^^^  liiue,  although  the  lame  were  not  extant,  nor  living  at 

the  Time   of  the  Teflator's  Death,  it  is  fufficient  to  ex- 

•di^Rofa!  ^n^K^L^ex  ^^"^^  ^^^^^  ^*^™  ^^^  Executojfliip  and  Legacy  ',  unlefs  it 
faao.  f.  pen.^Manti"  ^o  appear  that  the  Teftator.did  mean  of  having  Children  at 
de  con:ea.  uit.voi.iib.  the  Time  of  the  Death  «•  Which  Meaning  is  faid  to  ap^ 
* Mli!:*^  °*k?' r        P^^i'  ff>metimcs  by  this  Word  (ihen^)  as  when  Tcftator 

"  Mantic.     ubi     fupra,  r  -   %      rr  r  1  in  i        r      'u    ,       /    «    »  t^ 

Zaf.  in  d.  L.  in  fubfti-  laitn,  IJ  1  have  no  iffue,  then  J  wtll  that  A.  B.  be  my  Executor  ; 
tutkone,  n.  15.  for  this  Word  (then)  is  faid  to  fignify  Extremity  of  Time, 

wnd!*'*;  dcLS.  ff  Zai;  ^^  ^^'^' !'  *^  "^'  fufficient  that  the  Teflator  had  Iffue  in  the 
in  d.  L.  in  fnbftituti-  mean  Time  ".  unlefs  even  then  he  had  Iffue  when  his  Xef- 
^  I'  i^:  ^"^^^  ^^"      tarocnt  ftiould  take  Effed,  which  it  cannot  do  fo  long  as  the 

"  U.  %*■  fi  ita.  'p^n    ^  '      !•        L  « 

»  M.mic  poft.  Bar.  &. Teflator  liveth  =£, 

Alex.   (.1.    lib.    II.   de 
conje£t.  ult<  vol.  tit.  6.  n*  5. 

When  (14)  the  Child  is  in  the  Mother's  Wcmh  at  fuck 
Time  as  the  Teflator  dieih.  If  we  would  in  this  Cafe  know, 
whether  that  Man  is  to  be  judged  to  have  died  without 
Iffue,  we  muft  confider,  whether  it  be  for  the  Benefit  of  the 
Child,  that  the  Father  fhould  be  accounted  to  have  died 
without  iffue,  or  not:     For  how'foever  the  Rule  be,  that 

»L.fiqurRPT«enantem'^^  ^^  ^^^  ^^'^  ^^  die  without  Iffue,  whofe  Wife  is  with 
d<vieg*  juT.  ff.  L.  ju-  Child  at  his  Death  >  ;  yet  that  Rule  ought  to  take  Place 
beraus,§.  fjqait  autem,  when  it  tendeth  to  fhe  Benefit  of  the  Child  *,  not  M^ben  it 
.^L.  qui'^i^'ute^o,  ff/^cttdc^h  to  the  Prejtidicc  of  the  Ch'ild,  or  only  Benefit  of 
de  fiat.  bom.        '  another. 


Part  IV*  Oftht  form  of  Tejlamerits. 

another  ».     Wherefore,  if  the  Teflator  make  thee  his  Exe-  •  D.  L.  qui  in  uteto, 

cutor,  orgivcthwan  hundred  Pounds,  if.  Be  die  without  ^^^.^Jj^lf,.*;;^^^^^^^ 

Iffue,  after  which  Will  made,  he  dietb,  le(nring  his  Wife 

with  Child  :  In  this  Cafe  he  is  reputed  to  die  without  Ifl'ue; 

and  fo  thou  art   to  be  admitted  to  the  Execatoifhip,  and       [     305     1 

maycft  recover  thy  Legacy  t>,  unlcfs  it  be  more  beneficial  to  "  Mantle,  d.^tit,  6.  n, 

the  Child,  that  his  Father  (hould  have  been  reputed  to  have  9-  polWu  Bald,  in  d,  L. 

1.    .      .1  »^  r        ^  t  •     t    V_  qui  ift  ut€To.  el.  a« 

*    L.  jubemus  J.   w 
C.  ad-Trtfticl.  de  ibl  Pial.  de  Caftr. 


died  without  Iffue;  for  then  thou  art  excluded  c.  *"l*.  ju^^'us^J.  '|jen. 


When  (15)  the  Child  dlethfo  foon  as^  itu  lorn,  we  muft 
confider,  whether  it  were  born  in  due  Time j  or  no,  if  it 
were  born  in  due  Timc,.fo  that  by  Poffibility  of  Nature  it 
might  have  lived  longej;>,(as  in  the  Seventli,  Ninthy  or 
Tenth  Montlj^J)  the  F.ather  is  judged  to  hav^  Iffue,  efpeci-  ^  L.  feptlmo  reenrt.  de 
ally  (16)  if  the  Child  were  once  heard  to  cry  ^  :   For  then  ^*^  ^'Tvu'^^^^t*" 
alfo  by  the  Laws  of  this  Realm,  thsct  AJan  whofe  Wife  was  L.Tntcftat.  '§.  Su.  dc 
feifed  in  Fee-fimple,  or  i;i  Eec-tail  general^  or  as  Heir  in  fuU  &  icgit.  tf. 
Fee-tail  fpecial,  fhall  be  faid  to  hav^  had  Iffue;    and  .by  'auy^Mi^^^^ 
Reafon  thereof,  after  tlLe^D.eceafe  of  hia  Wife,  fliall  hold  n»  *io.^Mafcard.Traa. 
the  fame  Land  during  hisi^ifc ;  and  fhall  be  called  Tenant  <lc  probat.  verb.  Natus, 
lythc  Quru/y  of  England  for  that   it  is  .thought  that  the^"^!'  ^^^^  "*  ^.'"^ 
lame  Law  is  not  uled  m  any  other  Country,  laving  only  in  g«  dt  poAti.  hnrcd.  in- 
EnokndU    But  (17)  if  the  Child  which  he  had  by  his  Jif««d.'«e  Sichaid.  in 
.  Wife  were  not  heard  to  cry^,  it  is  thought  that;  he  cannot  be  t  £itiictoI,  rit.-Cuttcna 
Tenant  by  the  Curtefyl.     Which  Opinion,. -tho'  anticnt,  a'Angictenre,. 
hath  been  ftrongly  encountered  of  lat.e,    and    flircwdly  *  *'*'^'^*  ^^s*  ^^^of-^ 
lliaken  by.Men  of  deep  J  ud^ment,  and  reverend  Authority  i* ;  a"  cx^p^  c.  30'.  n.%l\ 
and  fo  tae  fame  not  being  ire^  from  Contradiction,  cannot  ^  Dj^r,  foi.  25-  n.  159. 
be  utterljr  void  of  Doubt*  ;»and  |herefoic'(as  it  becometh  ^^*p^^J^'^,  ^'  t}' 
me)  I  do  very  willingly  refer  the  Determination  thereof  to  pan.  fLlTt^  b? 
the  Learned  and  E3U)ert  in  the  Study  ?ind  J?ra6lice  of  the  *  Paitum  immatuium 
Laws  Temporal  ot  this  Land.    N^ycFthekf^*    to  otlierJ^f^^'/^^j^^f'^JJ^J^P^^ 
Purpafes  and  teftamentary  £tTe(St8,   determinable  in    thcde  praefump.  ub.^6* 
Ecclefiaflical  CouTts»  I  fuppofc  he  fhall  not  be  repiited  to  pi«^-  52« 


and  Ecfclefiaftical  .Laws  concerning  teftamentary  Effe^fts,^^!^^.  tiaO^d^pr^lt. 
the  Father  fliall  riot  be  accounted  to  have  died  without  vcANifuj,  conciuf! 
Kue,  if  the  Child  did  but.brcathe,  and  thcHlgh  it  did  not,  f ""^ L^^^^^'dicituT  & 
nor  could  not  cry,  but  dicdvinthe  Hands  of  the  Midwife  'nt;d.  £.  is-ToD^i^bid! 
for  Crying  is  not  an  only  Rroof  of  Life  V  fiQcq  it  may  be  "*  D.L.3.  c.  depofthu. 

proved  by  other  Means,  is  by  Motip^i  Bi^eathiog,  •W^l'^ol^l  W^ch^ 
fuch  like  ^-  Indeed  (18)  if  the  Child  be  born  dead  P,  or-^ird.  n.  4.-  Mafchar;  de 
bcinghalf  born  alive,  yet  dieth  before  it  be  wholly  born  %  p^<>haf.  concicf.  io8i. 
he  fhall  not  b^  rep^ed  to  h^vc  Iffue  r^  :Li,kewife»inthe"'j^°^jj^   .^^^^^^ 

*     ;      ,  ,  ^    .    -""  Oth^rlnftit.&fub.Mafchard. 

'     ■     '  '      '  '-'*^    '**...  '       <*•   concluf. - 1088.   fub 

iaan,    Sichard..  tp  d*  ^qao4.ceTt?itJin\.    * .        .  r  L.  i)Qi:tacatui,  fi:)dt  verb,  fsgnif.  ^  Alclat. 

in  d.  L.  qui' raortuK    Cui  adde  Tir^qud.   in  Reg.  L*  fiui^uanii  C.  ^e.Tevoe.   dome.  ver^.  fyTpepcrit. 
^^131.  ubi  etiam'difpatat  an  talis  Baptiza.i  poflitj  ciijiu  ta^|i;n  ca^ut  in^^rtu  apparet.  '  D.  L* 

Vin  fin.  d.  L«  qui  m^tui, <4r  DO.  ia  iXi         *   ^'     -        -      ' 
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Dth^r  Cafe,;  thtt  is  to  fay,  when  the  Child  is  not  bfought 
't]$nh  in  dujeliaie,  (a^  perhaps  before  the  {evcnth  Monili, 

•  pe  Sato  in  8.  mehfe.  91'  in  the  elghrfi  Month  s)  fo  that  it  is  impofiible  for  the 
Vide  Jofcph*  Ludovic.  f^^^  ^^  livti.  Thc  Parents  for  and  concerning  teftamcmaff 
Ji"'iaLfd\  tS^^  fefl'eas,  (haH  not.  be  accounted  thereby  to  have  had  Iffoe, 
foi.  II.  n.  13.  howfoever  the  Child»  for  a  while  after  the  Birth,  did  (en- 
.•L!^;„.\S-ctrr^5?:  fiWy  bmthc  .nd  move «. 

xu  ,ao.  vol.  2.   Manti<J»  ^    / 

(k  conjt£l.  ult.  vol.  lib.  ix»  lit.  6*  n.  10.    GTafT.  Tbefaur.  com.  op.  f.  fidei  commlfT.  q.  33.  in  fin. 

If  (19)  the  Teftator  make  thee  his  Executor,  or  do  be- 
queath'unto  thee  any  Legacy  condttionally,  if  he  Ihatl  have 
no  IffCie,  and  Jtftcrwards  his  Wife  do  bring  forth  a  Monftcr, 
or  mif-^fhapen*  GreatUre,  ha>ingperadtcnture  a  Head  like 
-  r     *!       ^"*^  *  I^g'^  Headi  or  to  the  Head  of  ati  AiV,  or  a  Ravtn, 

L     30^     J       or  Duck,  of  of  fome'othcr  Beaft  or  Bird  :    Such  monftrous 

Creature,  though  it  flio'uld  live  (as  commonly  none  do) 
**L.  non  Timt.  fir.dt  yetit  is  not  tfceounted  amongft  the  Teftator's  Children": 
«ad.  l!  &  sSha^^^^  ^^^  t^c  La-w-doth  not  prefume  that  Creatureto  have  He 
d.L.  3.'c.  dc  poftiiu,  Sout  of  a  M^il^  which  hath  a  Form  and  Shape  fo  firangc 
»  Bald,  in  4.  .i-  "^  and  different  frofti  the  Shape  of  a  Man  ^*  For  by  the  Law 
fcm.  hichart.  »n  d.  u  ^^^^.^  R^airtij  iPthfe  Wife  be  deVivcred  of  a  Monfter,  which 
»  DD.  in  d.L..a^.  a  de  hath  not  the  Sh«i]^fe  of  Mankind  ;  this  is  no  lifue  iii  Law. 
pofthu.  &  in  d-J-^Boo  g^j^  althougb  the  Iffue  hath  fome  Deformity  in  afiy  Part  of 
^  in  L.  qusieu  if.  rie  his  Bodv ;    yet   if  h6  hatth  hurman  Shape,    this  iGmceta. 

verb.  fig.  Idem  fluoquc  (Bro^.  tit.  t^.'foh  437,  438.  Brtt.  cOf.  66.  fol,  83.  fk% 
C*t^ft«l'!^fef,'.-  cape.  U.6'cap.  s^.Inflit.fart.  t,fcVz,.h.J 
d.  L.  qiucret.  n.  9.      Jts"  having  fix  F ingfcrS  on  eithcf  Handy ;  or  on  the  contrary, 

•  Bald.  >  Aug.  in  L.  wanting  fome  of  the  ordinitry  Members,  as  having  but  one 

il^t'"'*"**  ^^^'  ®^'  ^"^  ^^^  •* ''    ^'«c^  CTeatute  is  ,nor  excluded,  but 

^^  '  i^  to  be  accoviited  for  the  Teftator*iChilii.     Wha't'if  thejc 

be  Daplicatioh  of  notable  Members,  as  to  have  four  Arms, 

,  Of  two  Haads,  -o'r  Difbrder  in  the  prlhcipal  Mcriib^rs,  as 

'  the  Face  (landing  backwards,  or  in  the  Brcaft?    In  this 

.  •  Cafe  I  fuppife'Wuciif  to  1r»e'attribut9d  to  the  Difcretion 

of   the    Judge  a/  /And  albeit    thnc   Writers    fcera  rather 

»SicWd.  in/d.j-.3.  fx^  incline-'  to'tMs  Opinion,  -that  tfiey  be'  Monflers,  and 

^^b^ciTaut^.'^  ^.fo  not  td  bi  accourttcd  as  Children «^;    nbtwithflanding,jf 

•  L.  oftcntum/ff.  de  any  Legacy- b^  left,  not  by  th^e' Parents  to  another,  but 
verb,  wf.  DD.  itt  d.  iQ  ^jie  Parents^-  Another,  upon  Condition,  if  they  ftiall 
*"  "^"^  ^''''^'"\  , .  ;  have  Iffue  :    Ih  this  Cafe  it  fcemeth,  that  it  doth  not  hinder 

:  .,    the  Parents,  thotigh  the  Father  did  beget,  -and  the  Mother 
•bripg  forth  i  Mdnfter^  when  h  carftiot  be  imputed  to  their 
t  p.  r.  qu*tet,\de  Ftiilt,  vheMfpnJ  the  Iffue  wfts  jnonftrous  <^.    ' 

verb,    figtut.    ^  -Al- 
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'If  (ao)the  Teftator  make  the  Child  in  the  Mother's 
Womb  his  Executor,  and  the  Mother  bring  forth  two  or 
three  Children  aA  that  Birth^  irhether^A  they  all  to  be  ad- 
mitted Exec  iftors  ?  '  Likdwife  (-21)  the  Teftator  bequeath- 
ing to  the- Child  jri  the  Mptiec's  Vifiimh,  if  it  be  t  M«n 

Child 
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.ChWA  a  greater  Sum  ;  if  a  Woman  Child,  then  a  Icffcr 
Sum  :  The  Mother  bringing  forth  a  Son  and  a  Daughter  it 
one  Burthen  ;  how  much  is  to  either  ?  Thefe  Queftions  are 
clfewhere  refolved  <*.  *  ^^^^  **4^™  W^*  f • 

lOf  Tub  fin  em* 

JJe^^ifi  to  a  Bajiard. 

THE  Parents  of  a  Baftard  may  by  Deed  executed  In  Perklnstlt.GranMTt 
their  Life- time,  or  by  laft  Will,  give  or  devife  their  Title  Devift,  94,  &p. 
Lands  to  their  3aftard^  y  and  where  ^  Baftard  is  commpnly  ^^*^''"'  ^*^'  ^  ?•  f' 
known  or  reputed  to  be  the  Son  of  T.  S.  there  a  Remainder 
limited  to  him  by  the  Name  of  the  Bon  of  T.  S.  U  good; 
for  fo  is  the  Year-Book  29  Ed.  $.  JoL  n.  cited  in  Sir 
*  Moyle  Finck's  Cafc  ♦  6  Rep.  6f. 

Where  a  Man  Jiad  feveral  Children,  ^nd  one  of  them  a  Mw  jo* 
Baftard,  and  he  gri^flted  all  his  Goods  to  hi^  O/Wr^ ;  it 
bath  been  beld,  ihat  the  Baftard  fh^Jl  take  npthing  by  this      ' 
Grant,   but  probably  he  plight  if  it  had  been  hy  Will;  but 
it' is  clear  thai  he  might  take  bv  that  Name  by  hi$  Mother's 
Will,  becaufe  he  is  known  to  be  her  Child.  - 

A  Devife  to  the  Ufe  of  yt^ne  his  Daughter,  and  to  the  Dyex  $2^ 
Heirs  9f  her  Body,  which  Jane  was  a  JBaJiard\    this  w^s 
held  to  be  ^  good  Devife  of  the  Lands  by  the  Intention  of 
tiie  Teftator.. 

So  where  the  Devife  was  to   T.  S.  Ms  Son,  which  T.  5.Slil.  i^    CilHnpopti 
was  a  Baftard  ;  this  was  held  fiood  for  a  Baftard  as  a  x-e-  ^''     '* 
puted  Son.  .  ''         _ 

^  ■ 

$.  XVI.^  WJbat  Order  Js  xx>  be  t^.ken  ccmc^rning  the      [     907    ] 
Admiaiftration   of  the   Goods  of  the   Deceafed, 
whiles  the  Gonduioa  of  the  Executorfliip  depeud* 
cth  un^ccompUftiedt 

J.  Of  the  Remedy  which  Creditors  and  Legataries  have  durittg 
the  S{tj fence  of  the  <ictnctitioa  afJJie  ^xecutor/Ji  ip.  . 

a»  Thej^rjl  Remedy  is  to  comm'U  the  AdmimJlratiQn  to  him 
that  IS  condiiionalty  a^^ned  E^cecutor, 

3.  The  M^e6lqf  this  Adtninijlraiion, 

4.  JVhtLt  ifthf  Executor  will  not  meddle  with  the  Adminijlra" 
tion  or  Poffejion  cf  the  Goods  in  the  mean  Time. 

FOKafmucb  (i)  as  the  Nature  of 'every  honcft  and  poffw  *  L.  qui  haredi.  An 

.  i]^2''fTV^  H^.' "  "  i°'\  "'^P'"^  '^"^  Execution  ^^^^^^  s' 
and  Jittect  ot  the  Difpofition  »  ;  fo  that  m  the  mean  1  ime  quis  omiffa  caua  tefta 
the  Party  deceafed  cannot  be  judged  to  have  died  either  L-  ccdcre  diem,  de 
Teftate  or  Inteftate ;  and  confeqiientjy  he  that  is  made  Ex-  ii;,:SmT'S»' §-^'1 
ecutor  is  neither  to  he  received  nor  repelled,  in  the  mean  tum,  q.  54-  &  fupr* 
time,  to  or  from  the  Executorfliip  *>.  It  fhall  not  be  amifa  f  ^™  pa«-^5j  ^^  ^^ 
to  (hew  wb^t  Order  is  to  be  taken,  for  and  concerning  the  acqmf?2^Ted.%ii'nfin! 
Pofleflipn  and  Adminiftration  of  the  Goods  of  the  Deceafed,  in  J.  hsrcs  Inftit.  dc 
ftnd  what  Remedy  the  Creditors  and  Legataries  have,  for  »»«i«d- laft»t"«^- 

Vol..  I.  Z  z  the 
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the  Obtaining  of  their  Debts  and  Legacies,  \rhich  arc  due 
prrfei^tly  after  the  Death  of  the  Teftator,  whiles  the  Con- 
*  Quod  autem  jure  ci-  dition  of  the  Executorlliip  dependeth  ^ :  For  it  feemeth 
"111 ''''endftr  condl-  ^^^  ^nly  inconvenient  but  unjuft  alfo,  that  tjiey,  efpecially 
aonc  ^inftfuitlonis,  ut  thc  Creditors,  ^  fliould  be  remedilefs  all  that  while,  during 
in  qua  tqta  vi*  tefta-  ^j^g  Sufpencc  or  ExpeSttion  of  the  Performance  of  the 
SS^rlam^'S*  Anft"^^^^  Condition,  until  that  be  performed  by  the  Executor,  whick 
ptoutaiiaspknlusdixi- perhaps  would  not,    nor  could  not   be  elfeckd  itt  fcven 

reus,  infra  part.  6.  Years- 

•   CTeditoT«s  cnim    dc 

daMno  vitahdo :  Lega- 

taiii  autem  de  lucro  captando  ccrtarc  dignofcwntuT.  L.  fcimu?,  j.  &  fi  prxfatum,  C  de  jure  delib. 

The  firft  (2)  Remedy  thereof  is  this,  confidcring  that  he 

tvhich  maketh  an  Executor  conditionally,  cannot  be  judged 

to.  have  died  Int'.^ftate,  the  Condition  depending,  or  fo  long 

•  D^l.  quam.  divi.  ff.  as  the  Tertament  tnay  tak^  Effect  ^  ;  and  fo  the  Adminiftia- 

dc  acquit,  hxrcd.         tion  of  the  Goods  cannot  be  committed  according  to   thc 

Statutes  of  this  Realm,  wliich  provide  only  in  that  Cafe, 
wherea  Mandieth  Inteftate,  or  U'here  the  Executor  doth 
'  Stat.  H.  8-  an.  ii-  c  refufe  to  prove  the  Tcftament  ^ .     It  is  provided  by  the  Civil 
5.&ftat.Ed.3.an.3i.  ^^^^  Ecclcfiaftical  Laws,  that  it  Hiall  be  lawful  for  the  Or- 
dinary to  commit  the  Adminiftration  and  Poffeflion  of  the 
Goods  of  the  Deceafcd,  td  him  thiit  is  made  Executor,  only 
for  and  during  fo  long  Time  as  the  Condition  dependeth, 
^L.  fiquis  inft^uatur,  and  is  not  extant,  or  elfe  deficient  g.     By  (3)  Virtue  of 
inmiuendT' "^^  '  .^'^^ch   Adminiftration,    dr  'Decree   of  Poffcffion,  the  faid 

Executor  may  enter  to  the  faid  Goods,  and  may  adroinifter 

and  fell  the  fame  for  the  fatisfying  of  the  Debts  due  by  the 

Teftator,  and  Payment  of  his  Legacies  fimply  bequeathed, 

f      -aflft     1       ^^^  ^^y  ^^  convented  by  them,  if  he  make  Delays  during 

hrw  T  r     •   o«:i  1-^  the  Time  afore: aid  ^  :  And  if  afterwards  the  Condition  be 

^icTeditoiibufctantum  performed  or  extant^  then  jcnay  he  itul  retain  the  Goods  01 

l^aebeat  remedium,  ta- 

men  jure  quo  utimur,  legatariis  quoque  fnccurrituT,  utpote  quibns  legati  omnio  debeantuT,  etiamft 
dcficiat  infHtutionts  conditio,  nee  aliquis  exiftat  hsere^,  feu  executor  (infra  part.  7*  §.  19.)  nedum  ubi 
pendeat  adhuc  conditio, 

*  Dum  tamtn  probaium  thcDeceafed,  as  Execiitor  to  the  Will  > :  But  if  thc  Condi- 
nU'„?xr.'^«robf!«™  tiori  be  infringed,  or  deficient,  then  ought  he  to  make  Re- 

OrdinaTio  appiobatum.  .  i  ^  rr-  x       -rs  r    \  irL. 

ftitution  to  the  next  Km  to  the  Deccafed,  or  to  thole  that 

*  L,  a.  §.  fi  fujbcondi-  fliall  have  Adminiftration  of  his  Goods  ^:  For  by  Breach 
tione  ff:  dc  bon.  pofleiT.  ^^  Defc6l  of  the  Condition,  the  Deccafed  is  reputed  to  have 

fee  undum  Tabul.G  rail.  ,.     ,T^n  lij  jt?  1  j  .k* 

ThefauT.  com.  cp.  §.  "icd  Intcitatc,  or  as  he  had  never  made  Executor  ^ ;  and  the 
bon.  poffcfT. q.  5.  n.  7'  former  Adminiftratioi*  is  finiflied,  and  a  new  mavbe  com- 

I  L.  ^«Ter.   ^e  acqmr.  j^^^^^j  ni. 
l^TTcd.  I«  q»iocl  dicituT 
Ic  ipil.  tcft:^.  ft'. 

L.  fi  qui^  inilituatur.  AT.  de  hared.  iiiftat. 

If  he  (4)  that  is  made  Executor  conditionally,  will  no! 
meddle  with  thc  Adminiflration  of  the  Goods  of  the  De* 
Ccafed,  nor  yet  perform  thc  Condition,  the  next  Remedy  is 
this  ;  you  muft  confider  of  the  Nature  of  the  Condition, 
that  is  to  fay,  whether  the  Performance  of  the  fame  do  con- 

fift 
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fjft  in  the  Power  of  the  Executor,  or  not  ".     If  it  be  fuch  "  ^-L*  ^>  ^^^^  5- 1*  « 

a  Condition  as  l<e  may  eafily  perform,  then  may  the  Ordinary 

ai&gn  unto  him  a  competent  Term,  for  the  Accomplifliment 

thereof  0,  within  which  Time,  if  the  Executor  do  not  per-.'^^^t^^V"^*  ^)^""- 

fou/•  •-  ir-r-         i         Jr•^•^J  traneis  «    annum  d^- 

rm  the  lame,  it  is  reputed  for  mfnnged  or  deficient  P;  and  funai  Ubcri?,  fccundum 

fo  the  Adminiftration  maybe  committed  according  to  the  BaT.&  Bald.  ind-S-i. 
Statute,  in  this  Cafe,  as  of  one  dying  Inteftatc  4  :    And  the  [n^d'j^^f'"^"'^'^'^'' 
Executor  (hall  be  excluded,  if  he  do  not  purge  his  Delay,  ^  stat.  H.  8.  an.  i.  c  5- 
before  the  Adminiftrators  Jo  meddle  with  the  Goods  r.  But '  Baid,&aiiiin  d.  §.  ^ 
if  the  Ordinary  knowing  of  this  Will,  fhall  commit  Admi- 
niAration  to  fomc  other  without  the  Executor's  Knowledge  j 
or  without  appointing  to  him  a  competent  Time  for  the 
Accamplifliment  of  the  Condition  mentioned  in  thp  Will, 
upon  the  which  he  is  made  Executor;  which  Condition  he 
was  willing  to  have  performed  at  the  Firft,  and  afterwards 
doth  perform  the  fame,  and  then  proveth  the*  Will :    In  this 
Cafe  the  Adminiftrator  is  in  Danger  to  be  fued  by  the  Exe- 
cutor in  an  Aflion  of  Trefpafs  s  unlefs  the  Executor  did  eilt' AnrDoi*\^f^ 
refufe  before  *;    or  unlefs  the  Teftament  were  fo  fecretly  tu!  Adminiilr.  fo.  i8$! 
kept,  that  the  Ordinary  was  ignorant  thereof;  which  Ig-  "i  x. 

norance  is  rather  to  be  intended  in  the  Ordinary,  not  only  l^p^T; j.,^  .^l 

x>ecauie  it  is  a  Matter  m  ract  S  but  alfo  of  another  Man  s,  quempiam  ab  intcftato 
the  Knowledge  whereof  is  not  prefupied 'f.     Moreover,  it  dccemffe.qnamcondito 
feemeth  ;hat  where  there  is  a  Teftament,  there  the  Aflion  Tuf"  ««p"taX;!nt 
againft  the  Adminiftrator  fhall  be  abated,  where  there  be  (maxime  alios  fafium 
Executors  able  and  willing  to  undergo  the  Executorfhip,  "^"  praefumitur.)  pui-- 
albeit  as  yet  they  have  not  proved  the  Teftament  r.     If  the  M^ntic.  dTcUca.°uit! 
Condition  confift  not  in  the  Power  of  the  Executor,  then  vol.  ub.  2. tit.  i.  n.  3, 4. 
may  the  Ordinary  at  the  Petition  of  the  Creditors,  appoint  *J-  '^*^"'"«  ^*  ^'  P'^ 
a  rime  to  the  Executor  to  undertake  the  Adminiftration  and  7  l.  Abritlg-iicnt  des 
Poffellion  of  the  Goods ;  during  which  Time,  if  he  refufe  Cafe?,  ubi  5.  f^i*  i8s« 
or  negle6l  to  undertake  the  f^me  Adminiftration ;  then  may  "'  *" 
the  Ordinary  commit  the  fame  to  fuch  as  have  Intereft,  unr 
til  fuch  Time  as  the  Condition  be  either  extant  or  deficient  2. "  D.J.  i.  &DD.ibidera. 
Or  elfe  the  Ordinary  may  make  a  Letter  Ad  coU'fgendtsm  hona 
defunSiif  to  fome  other  Perfon  thaii  the  Executor.  But  here 
the  Ordinary  had  Need  to  take  good  Heed  :     For  this  is  a 
dangerous  Courfe  to  himfelf,  becaufe  tliat  Perfon  which 
liath,  a  Letter  ad  colligendum^  not  being  Adminiftrator,  the 
Actions  which  otherwife  might  be  brought  againft  the  Ad- 
miniftrator, do  now  lie  againft  the  Ordinary,  as  well  as  if 
he  took  the  Goods  into  his  own  Hands,  or  by  the  Hands  of      -  - 

any  of  his  Servants  by  his  Appointment  or  Commandment  ».       L     3^£^  J    . 
But  what  if  he  which  hath  Letters  ad  colligendum,  hath  alfo  Adminiftrator.  Brcx)k*8 
Authority  from  the  Ordinary  to  fell  fuch  Goods  of  the  De-  Abridgment,  tit.  Ordi- 
ceafed,  as  otherwife  would   perifli,  fcf  quae  JernfCkndo  fervari"^"^*^^*  "•   i3-  Abiidg. 
non  fojjunt ;  and  thereupon  doth  fell  fuch  as  could  not  be  ^l^^  i76!n.  n.^^^" 
preferved  :  Whether  is  he  fubjcft  to  be  fued  by  the  Credi- 
tors of  the  Dcceafed,  as  Executor  of  his  own  Wrong?    In 
this  Cafe,  I  take  the  Law  to  be,  that  he  cannot  plead  that 
he  did  never  adminifler  %s  Executor,  or  what  he  did,  was 
by  Virtue  of  the  Letter  Ad  colligendum  &  ad  v^nden4um  bona 

Zz  %  "  fmturas 
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pirtturdy  i^c.     Fot  it  is  holden,  that  albeit   the  Ordinary 
m2iY  gY^ni  AuthontY  Ad  colligendum,  as  before;  yet  l>e  can- 
not grant  Authority  i4cf  veftdendnm  bona  defundliy  etiamftri" 
^Qyct,  fol«  «56.  Cui /ttrflX     And  fo  the  Authority  not  being  good  in  Law^  he 
?.^i*  Abiiagment  det  y^  f^^.^  ^  Executor  of  his  own  Wrong,   howfoevcr 

Cafts,tlt.  ExCCntOT8,fol.     ,      ^r      r>  iLL'         ri_l  IJ  t  rL.  TLJ* 

\y6-  n.  12.  thole  Goods  by  him  fold  Would  otherwue  hive  perilhed  c. 

*  Et  ita  poft  maturam 

dtlibtiatioDtkn  fuit  judicaturoj  Tcft^D*  Dyer  ubi  fupra* 


§*  XVIL  Of  the  making  of  an  Executor,  to,  or  from 

a  certain  Time* 

I .  An  Executor  may  be  ordainedy  either  for  a  Timty  or  from 
a  Time/ 

jt»  The  Ordinary  may  commit  Admittijlraiion  until  there  be 
'  an  Executory  or  ajter  the ' Executor fhip  is  ended. 

3.  Whether  a  Man  may  die  fartly  Teflate,  and  partly  Inr 
tejiate. 

4.  Whether  he  is  f aid  to  die  fartly  Teftatty  and  fartly  Intefi- 
ate^  which  affointeth  an  Executory  tOy  or  from  an  uncer- 
tain  Time* 

J.  A  Legacy  may  he  given  tOy  or  from^a  certain  Timey  or  to^ 

or  from  an  uncertain  Time, 
6.  That  Lejracy  is  ndl  tranjmijfilley  which  is  given  from  eM 

Uncertain  Time.      ^^ 
*j*  What  if  the  Uncertainty  be  not  about  the  S^ueflion  Whether, 

hit  about  the  ^ejlion  When  ? 
'        8.  What  if  the  Uncertainty  be  not  joined  to  Suhftance  of  the 

Legacy,  but  to  the  Execution. 

9.  The  Legacy  is  not  tranftuijfibky  when  the  S^uefiion  is  only 
When,  not  Whether  ? 

10.  The  Tefiator  may  make  that  tranfmiffdUy  which  ot/tef' 
^    wl/V  is  not  tranJmiffihU. 

tl.  Whether  that  Legacy  bC  tranfmiJ/fibU,  which  is  give» 
after  a  certain  Age. 

II.  Difference  whether  the  Legacy  be  joined  to  the  SubftoKCfy 
or  id  the  Execution  of  the  Ijifpojiiion. 

13.  Certain  Cafes  wherein  a  Legacy  is  tranfmijpllcy  aJbeh  tki 
Age  be  Joined  to  the  Suhfjame  of  the  Legacy. 

ALBEIT  (i)  by  the  Civil  Law,  Uteres  the  Heir  cannot 
•*^  be  inftituted,  either  from  a  certain  Time,  or  until  a 
»  L.  lijeteditap  fr.  de^^^rtain  Tiitje*,  left  the  Deceafed  might  fecro  to  die  partly 
h^red.  inftitucna.  j.  Teftate,  and  partly^  Inteftate  b  ;  yet  where  an  Executor  is 
hxiesinllit.  codem,tit.  Qpjaijj^j^  howfoever  the  Executor  be  ^^  Hares  \  atlcaft 
^  I..JuiDoftrom  d€  Teg.  by  ^h^c  Laws  of. this  Realm,  he  may  be  appointed  either 
L  31^  J  from  a  certain  Time,  or  until  a  certain  Time*^.  For  Ex- 
-l";cmtm^?;^^^^^^^^  ^^«  Teftator  maketh  thee  his  Executor  after  tJieEx- 

,  in  5.  &  unum  Inftit.  dc  pimtion 

lixTcd.  inftituend. 

*  Supra  I*  part.  $.  3.  n.  19.  Haddon*  dc  reform,  leg.  fecclefiall.  Anglix.  Dca.  and  Stud.  Ub.  t.  cap.  (1. 
Tradt.  de  Repub.  Ang.  lib.  1.  c.  9.  *  Bruok  Abiid^.  tit.  £xoc.  n.  i55.'tit*  Admin*  to.  45*TiOfrdi 

in  caf.  iMier  Cveiibr.  U  Foa« 
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piratioii  of  Fivp  Years  next  after  his  Death,  or  he  doth  make 

thee  his  Executor,  for  and  during  Five  Years  next^  after  his 

Death  :  This  Aifignation  is  lawful  by   the    Laws  of  this 

Realm'c.     And  the  (i)  Ordinary  may  commit  the  Adminif-  *  ^^^>^  *»  *"?«• 

tration  of  the  Goods  of  the  Deceafed  to  the  next  of  Kin  in 

the  mean  Tiipe,  during  which  Time,  the  Aft  of  the  Admi- 

niftrator  is  good,  and  cannot  be  avoided  by  the  Executor 

afterwards  *  ;  for  in  the  mean  Time  he  dieth  Inteftate.    And  f  piowd.  in  cafu  inter 

likewife,  he  may  commit  the  Adminiftration  of  the  Goods  ofOtti^r.  &  Foju 

the  Deceafed  unaduMnifieredby  thee,  after  the  Expiration  of 

the  Time  of  thy  Exccutorfhip,  where  thou*  art  appointed 

Executor  but  for  a  Time.     For  after  the  Term  be  expired,  .^.^.j,,  ,,    ,,,  . , 

I     •    r  -J         L    T        n         -  '•  Brook  Abndc.  tit.  Aa- 

iie  IS  laid  to  be  Inteftate  g.  miniOi*  n.  i.  &  y  45. 

Wlicrc  (3)  it  is  faid,  that  a  Man  cannot  die  partly  Teftate,  ^ 

and  partly  Intel>ate,  that  is  true  where  the  Striflnefs  of  the 
Civil  Law  is  obfeived  ^  :  But  where  the  Tcftator  is  not  tied  ^'Dec.Ctgnol.fcHiera 
tofuch  ftrict  Obfcrvance,  whether  it  be  by  Reafon  of  legal  ^Tanc.in  d.  LijiunoT-. 

P-   '1  '      Tt/rn'         >n  A  1    •     T^   A  )  tTum  de  ree.  jur.  ff* 

yiYiIege,  as  in  Mthtary  Ttjtamenis  »,  and  in  Teftaments  /  d\  i^  mile*,  V.  dc  mil. 

/>//wca;//ii5  ^  ;  or  whether  it  be  by  Cuftom  of  the  Place,  tefton.  Cafcnol.  «c  Dec* 
where  chc  Tehator  abideth  ^  as  in  EnzUnd^  where  we  enjoy  jn  d.x.ju«noftTum. 
all  Immunity,  nor  he  tied  to  any  other  Obfcrvance  in  mak-  faaofan.  Ecciefiaft.Hi- 
ingof  1  ellamcnts,  than  that  which  is  Juris  gentium^;  in  e^o.  Ftwic  in d. L-jos 
thefe  Cafes  and  Places,  a  Man  may  die  partly  Teftate,  and  l^i"o.rrat"o  ind-L. 
partly  Inteftate  «.  jui.  noftrum, 

*"  Supra  1.  part.  §.  io« 
inprin.  tra^.  de  Repub.  Angl.  lib*' 3.  cap»  7.  "  Brook  &  Plowd.  ubi  fnpTa,  adde  Socin.   'I'raa. 

'^S*  Ac.fal.  reg.  400.  ubi  tradidit  oo  caftu,  in  qulbus  poteft  quit  decedere  pro  paxtc  teftatus,  pro  parte 
intcilatus. 

If  the  (4)  Tcftator  do  ordain,  or  make  an  Executor,  from  *  ^  *"  tempws  ff.  de 
or  until  an  uncertain  Time,  as  from  or  until  the  Death  or  n*i^  ^jod  lli.^c.^lS: 
Marriage  of  his  Son  :  This  Affignation  is  good  and  fuffici-  in  §.  hirrcf,  lnftit.de 
ent,  even  by  the  Civil  Law  o  ;  neither  is  the  Teftator  in  this  ^«»cd, inftituend.Graflr. 
Cafe  faid  to  die  partly  Teftate,  and  partly  Inteftate  P  :  For  iniHt.%*  a4rii.  4!' 
an  tineertarn  lime  is  compared  to  a  Condition  M,  which  if  it  i»  Hiero-  Fianc.  in  d. 
come  to  pafs,  and  be  extant,  the  Teftator  is  reputed  to  have  J-  i«»  no*»«n|2 

A\    I       x    '^t     T^   n  i-*  n       J'  •  -r^j    1       •  T>    r      '  L.  dies  wcertUBft-  de 

died  wholly  Teftate  ^ :  ror  a  Condition  punned  had  Reie-  cond.  &  demon.  Jaf.in 
reote  backward,  and  is  underftood  as  if  it  had  been  accom-  L.  fi  cui  legetor de ie|;. 
plifhed  immediately  upon  the  Death  of  the  Teftator  s -V.^-J- ^'•«- ^•'▼»«- 
neitner  can  the  Teftator  belaid  to  die  lateftate,  m  the  mean  *  l.  lucres  quandocvn- 
Time  before  the  Event,  or  whiles  the  Condition  dependeth  V*  <i«a<^"»T.  h»fed, 

in  Expcaation  t.  Yet  in  a  Legacy,  the  Condition  purified  S;^'Sl°«i!l„n^ffT 
hath  no  Relation  backward,  to  the  Death  of  the  Teftatoi,  •  L.  qitod  dicitur,  de 
as  though  it  had  been  then  accomptifhed,  but  only  to  thc"*'^'^""*  L.  h«res. 
Time  of  the  Exiftence  or  Performance  of  the  Condition  ^.  ^^,  hiPiredTff.*Min- 
And  therefore  the  Fruits  and  Profits  which  arifc  out  of  the  ring.in  {.  h«re«.lnftiu' 
Legacy  in  the  mean  Time,  arc  not  due  to  the  Legatary  «  ;  ^.  ''^i^'ae^J^MlTc' 
Specially  when  as  the  Condition  is  arbitrary,  or  fuch  as  is  i\\J^,  2-^  ** 
in  the  Power  of  the  Legatary  to  perform  the  fame  at  his  |  Minfmg.  in  d.  •  §• 
PleafuvcJii  But  if  the  Condition  be  infringed,  or  become  I?^'*}i'&  .m  i„ 
deficient,  then  is  the  Teftator  to  be  adjudged  »o  have  died  L.  fifiiiusfam.de  ver£ 
always  Inteftate,  and  not  from  the  Time  of  the  Breach,  or  ^H-  ^'  ^*  <1"«  ^«ata 
Dcfca  of  the  Condition  «  ;  which  is  the  Caufe  wherefore  in  ^ec.  &  HieT;,%rait 

con-  *  vide  Bald,  in  L.  fin. 

.  S'  ^^d  <iui**  C  com.  de 

^<fe.  7  Bar.  in  L*  fi  is  qui  pro  tempore  ff.  de  ufu  ctpi  •  Hiero.  Franc  in  d.  L,  ius 

«H>ftruiu  de  re|.  jui.  ff,  •' 
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conditional  Affignations  the  Admlniftration  cannot  be  com- 
mitted to  the  next  of  Kin  :    As  in  Cafe  of  one  dying  Inteft* 
ate>  fo  long  as  the  Condition  is  in  Sufpence ;  as  hath  been 
before  declared. 
r     211     1  -A"^   her^  (5)  Note,  That  as  an  Executor  may  be  ap- 

pointed from  a  certain  Time,  or  until  a  certain  Time :    So 
a  Legacy  may  be  bequeathed  either  from  a  ceitain  Time, 

•  Graff.  ThcfaiiT.  com.  Of  until' a  certain  Time  «.  And  albeit,  \i'here  (6)  a  Legacy 
op.  §.  legatum,  q.  55.    js  given  from  or  ^fter  a  certaip  Time,  the  Legatary  dying  in 

the  mean  while,  before  the  Time  be  iome,  the  Executors 
or  Adminiftrators  of  that  Legatary,  may  demand  and  re- 
cover the  Legacy,  after  the  Day  is  paft,  zs  mighf  the  Le- 
^  L.  ?.  ir.  qtTando  dies  S^^^L^X  himfelf  if  hc  had  lived  ^ ;  unlefs  the  Meaning  of  the 
icf:.  ced.  Grair.ci.q,4j.  Tcftator  be  contrary  c,  or  unlefs  it  be  fuch  a  Thing  as  can- 
Vafq.  (jc  fiiccefr.  pro-  not  be  traufmittcd  to  the  Executor,  as  perfonal  Service^. 
^'l!?^^n'L'JioXd;V^t  (7)  if  the  Legacy  be  given  after  an  uncertain  Time, 
cond.  &  demon,  ff.  (for  fo  alfo  it  is  lawful  for  the  Teftator  to  do  «)  the  Lega- 
Mantic.  de  conjca  uit.  ^ary  dvinc  in  the  mean  while,  the  Executors  or  Adminiftra- 

vol.  lib.  1 1,  tit.  20.  n.8.  ^  rii  .  jrj  ^j  jtr^ 

^  L.  fi  poft.  in  prin.  K.  tors  of  the  J^cgatary  decealed,  cannot  demand  the  lame, 
Qnando  dies  leg.  ccd.  but  are  Utterly  excluded  f,  and  that  (8)  not  only  when  it  is 
•^Graffi'^d  uncertain  whether  It  (hall  happen  S,  but  alfo  when  it  is  un- 

*  D.  L."fi  port  diem  L.  Certain  zthen  it  fhall  happen  ^.  For  example  ;  the  Tcftator 
fi  Titio.  If.  Qjando  givcth  thce  an  Hundred  Pounds  M^hen  his  Daughter  (hall  be 
J«;^*3^^'5.ccd.GTaflr.d..j,,jj,,jj^j^  This  is  uncei  tain  whether  i  it  fhall  happen  at  all, 

«  L.'^'ciim  Teftator,  C.  or  no  ;  ot  the  Teft^tor  giveth  thee  an  Hundred  Pounds 
de  manumJflT.  teft.        when  his  Son  fhall  die.     'f'his  is  uncertain  when  ^  it  Ihall 

di«^'ir«d.''L?Tc'!,il>«PP«^"'.  ""'  ^•''"hcr  itfliall  happen;  for  it  is  certain 
§.  1.  de  leg.  Craff.  d.  M»e  muft  all  die.  In  both  which  Cafes,  if  thou  die  before 
f'A^'    .  -,  the  Day  be  come,  that  is  to   fay,    before  the  Marriage 

^  c^uc^hfcri^z^V'l'.  ^^  the  Teftator*s  Daughter,  or  Death  of  his  Son,  the 
c.  Vafq.de fuccef.  pro- Legacy  is  utterly  extinguilbcd,  or  as  if  it  had  been  con- 
^TcfT.  lib.  3.  §.  a7.n.  3.  ditiDnal  K  Neither  (9)  is  it  material  whether  the  Uncer- 
»  U  ft  Titio  quando  tainty  be  joined  to  the  Suhjlana  of  the  Difpofition,  or  to 
diep,  leg.  ced.  1.  quibus  the  Kx'ccuiion  thereof:  For  in  both  Cafes  the  Legacy  or  Dif- 
&*^mon  ff.*Ba7"?n  P^^^?*^^  ^^  rcputcd  conditional  ™  ,  and  fo  it  is  not  material, 
L.  ficui  legctuT  §.  I.  whether  the  Teflator  fay,  I  give  to  A*  B.  an  Hundred 
de  leg.  1.  vafquru*  ubi  Pounds  w-hen  my  Daughter  fliall  marry,  or  when  my  Son 

"Aie«inL.  fcni<j  ad  ^^^^^  ^^^'  ^^  which  Cafe  the  Uncertainty  is  fa  id  to  be 
Trebei.'  ft'.  Jaf.  poft  joined  to  the  very  Subftance  of  the  Difpolition ;  or  whether 
y^H,  &  P4«l.  clc  Caft.  the  Teftator  fay,  I  give  to  A.  B.  an  Hundred  Pounds,  and 
leg  l^CraTlWiur!  ^  .^'»»  ^^^^t  the  fame  fliall  be  paid  when  my  Daughter  is  mar- 
€on)>o^,  §.  \t%^tum<^.riedy  or  my  Son  dieth  n.  In  which  Cafe,  it  is  fkid  to  be 
43-  X!^*^vK^!  ^"*^^- joined  to  the  Execution  of  the  Difpofition  ^.  For  as  well 
B.'Tqnje  opinio  fdlicet  i^  the  onc  Cafe  as  in  the  other,  if  the  Legatary  die  before 
quodiegatumhujufmodi  the  Marriage  of  the  Teftator's  Daughter,  or  D6ath  of  the 
nrm  fit  in  d»«";.  Jfd  Teftator*s  Son,  his  Executors  or  Adminifirators  cannot  de- 

conditionale,    ubi    diet  111  ^ 

eft    incertus.    quando  Hiand  the  Legacy  9. 

(relnti  poll  mortem  al-    .  , 

>eTiu>)  ut  communiOT,  ita  &  eft  vifior,  er  reUtione  GralT.  €.  legatunn  q.  43.  n.  8.  cui  ilbfcribit  Maot* 
de  conleft.  iilt.  vol.  1-  n.  3.  ■  DD.  In  L.  ft  cui,  f.   i.  dc  leg.  fF.  •  L.  Btr.  Paul,  de 

VnRj.  Lancel.  Dec.  in  d.  $.  i.  p  Vafqui.  de  fucotiOT-  progTcfl.  lib.  $•  $•  29*  n.  4.  Mantic.  de 

ccnjcft.  ult.  tol.  h  \i*  tit.  ;;o.  n.  3. 
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Dying  in  the  Life-time  of  the   Teflator. 

/- 

DEVISE  of  his  Lands  to  his  Son  when  he  fhall  be  of  the  Carp^iacr     v.     Cp/wW, 
Age  of  Twenty-four  Years,  and   that   his  Executor  ^^^V^^'c 
fliall  have  the  Overlight  and  Dealing  thercotin  the  mean  85*^/5.^0.    ^    '^'^^  • 
Time;  the  Son  died  before  Twcnty-l'our :    Adjudged  that 
the  Intereft  of  the  Executor  was  determined  by  the  Death  of 
the  Sou,  becaufc  the  TclUtor  did    not  intend   to  bar   the 
next  and  riglit  Heir  of  his  Son,  Until  he  would  have  been 
Twenty-four  Years  old  if  he  had  lived.  , 

The  Hulband  devifed  hi^  Lands  to  his  Wife  from  3^ar  Moor  48. 
to  Yeavy  until  his  Son  ihould  come  to  the  Age  of  Twenty 
Y'ears  ;  'tis  true,  if  he  die  before  that  Time,  her  Intereft  is  C  3IS  ] 
determined,  becaufe  the  Words  from  OTear  to  Year  fhew, 
that  the  Teflator  intended  that  the  Eflate  (liould  determine 
npoB  the  Death  of  the  Son ;  but  if  the  Devife  had  been  to 
the  Wife  until  the  Son  fliould  come  to  that  Age  (and/thefe 
Words  from  Year  to  Year  had  been  omitted)  in  fuch  Cafe 
if  he  had  died  before,  yet  the  Eilate  of  the  Wife  fliould 
continue.  .  1 

Devife  of  his  Lands  to  \\\%  Siflcr  and  Heir,  until  his  Soh  rVflr  vetf.  BiddaU^  x 
Benjamin  fliould  attain  his  full  Age  of  Twenty-one  Years,  ^^'  B^rafltn*i     Cafe 
and  afterwards  to   liim  and  his  Heirs  ;    and  if  he  die  before  poftea. 
Twenty-one  Years,  then  to  the  Heirs  of  the  Body  of  Robert; 
afterwards  Benjamin  died  before  he  was  Twenty-one  :    Ad- 
judged that  the  Sifter  had  an  Eflatc  for  fo  many  Years,  as 
from  the  Death  of  Benjamin  would  have  made  up  Twenty- 
one  Years,  if  he  had  lived. 

But  in.  very  Truth  (ifwc  look  a  little  nearer  unto  the 
Caufe)  the  Time  of  another's  Death  is  not  only  uncertain, 
in  icfpcft  of  the  G^^ieflion  When,  but  alfb  in  refpeft  of  the 
GtueiVion  Whether  M  ;  for  who  is  certain,  whether  the  other  *»  L*  hxrti  meus  if.  de 
ftiall  die  before  the  Legatary  ?  And  this  I  fuppofe  to  be  the  ""^^^^^[^^^^  l!""*"'  ^ 
principal  Caufc,  wherefore  the  Legacy  which  is  given,  or 
is  to  be  performed  after  the  Death  of  another,  is  reputed  to 
be  conditional :     Namely,  becaufe  it  is  uncertain  whether 
that  Time  fliall  happen  during  the  Life  of  the  Legatary  r.  t  Bti.  in  d.  L.  hsere^. 
For  (10)  if  the  Q^eftion  be  only  when  the  Time/fmll  happen,  C"i  >c^»'>.  18.  obfcrvat. 
and  not  Whether  it  may  happen  during  the  Life  of  the  Le-  ^.J'^fruh*  t'/J'^f^' 

,  ,        T  •  r       n      rrr,  r     tt  •     r   •  i  ""•  VOl.  lib.  11.  tit- 20- 

gatary,  then  the  Legacy,  in  refpect  ol    i  ranimimon,  is  laid  n.  4. 
to  be  pure,  and  not  conditional «.     As  for  Example;  the  '  P^^*  ^*^^«™«"»  f^ 
Tcftator  giveth  thee  an  hundre<l   Pounds,  fto  be  paid  the  q^^^*^  *  ^*^°*    *" 
Day  before  thy  Death ;  here  the  Uncertainty  is  only  when 
the  Time  fhall  happen,  not  whether  it  fhall  happen  during 
thy  Life :     Wherefore  in  this  Cafe,  after  thy  Death,  thy 
Executors  or  Adminiftrators  may  recover  the  Legacy  ^,  and  '  ^'  ^'  h««s  mcus  L. 
that  without  Diftin6lion,  whether  the  Uncertainty  be  joined  Jed. "  **"*"  ^   ***  **' 
to  the  Subftance  of  the  Legacy;  as^  I  give  thee  an  hundred 
Pounds  the  Day  before  thy  Dicath  ;  or,  whether  it  be  Joined 

to 
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to  the  Execution  of  the  Legacy ;  as,  I  give  thee  axi  hundred 
"^  D.L.)i;rre8»  Et  iic«t  Pounds  to  be  paid  the  Day  before  thy  Death  ". 

xx»  illius   legis  exemplo  *  ^ 

incertitudo  vidcri  poffit  adjimgi  pTsftationl  kgatl  <8e  non  fubllantlat:  Tamcn  cum  ratio  illjuslegis  fit 
CeneraUii,  fc  in  utroquQ  cafu  milltet,  nccspe  quia  diesnon  potcft  pon  cedftie  vivente  Icgataiio,  vJ^le^ 
noQ  eft  per  unicum  cx«mplum  anguftanda.  | 

• 

Wherefore,  where  it  is  faid  that  when  a  Legacy  is  given 
after  an  uncertain  Time,  if  the  Legatar](  die  in  the  mean  whiU^ 
his  Executors  or  Adminiftrators  are  ex(;luded  from  demaod- 
ing  the  fame  Legacy,  albeit  the  Uncertainty  be  about  this 
Q^tKxoxi  When  \  that  Conclufion  hath  divers  Limitations, 
The  iirft  Limitation  or  Refliaint  is,  in  cafe  alfo  it  be  un^ 
^^^U.  In  d.L,  1i«TCP. certain,  whether  the  fame  fliall  happen,  during  ^  the  Lifc- 

^r'iih?%r^m:  "JL' ^'^'^f  ^f  ^^^  %^  otherwife,  if  it  muft  needs  happen, 

Bum.4p  Cujac  lib.  i8.  during  the  Lire  of  the  Legatary,  then  the  Executors  or 
obicTvat.  c.  I.  jaf.  in  Adminifirators  of  the  Legatary  are  not  excluded,  although 

xm  n  Cui  %•   hoc  autcm  •     i  •  ■         •     n     «it  *  t         ▼••• 

dc  leg.  I.  num.  r«  *^  ^^  uncertain  when  it  mail  happen  v.  Another  Limitation 
»  D.  L.  hserej  meus  ff.  is,  whcn  (ii)  it  IS  the  Meaning  of  the  Teftator,  thai  the 
decond.  &  demon.        Executors  or  Adminifirators  of  the  Legatary  fhalL  have  the 

Legacy,  notwithftanding  the  Death  of  the  Legatary,  in  the 

mean  Time  ;    for  then  the  Uncertainty  of  the  Time  doth 

,  not  make  the  Difpofition  conditional,  becaufe  the  Te0ator 

may,  if  he  will,  make  that  tranfmiffible^  which  otheiwiCejs 

•  L.  In cooditionlbus AT. untinnfmiffible  ^.  ' 

de    cond.     &    demon. 

Mantle,  de  conjcdt*  ult«  vol.  libt  i«  tit*  2o*  num.6,    Vafqui.  de  fucc^.  pTogTefT.  lib.  3.  cap.  i9.Qain. 

15,  i6. 

C     313     1  What  (12)  if  theTcftatoT  doth  bequeath  fome  Legicy, 

when  the  Legatary  or  fome  other  f  erfon  hath  accompliflicd 
a  certain  Age,  whether,  (if  the  Legatary,  or  that  other  Per- 
f on  die  before  that  Age)  may  the  Executors,  01^  Adminif- 

»  De  Ut  q.  ubttrime  ^^ators  of  the  Legatary  obtain  the  Legacy  s }  Thb  C^ucftion 

fcripTit  Vatoui.  4e  fuc^  I  fuppofc  is  thus  to  be  anfwcred.  * 

ceir.  pTOgTeu.  lib  3.  c. 

«9.  &  (entralitci  J>.  O.  in  JL.  fi  cui  |.Jboc  ^utom  iT.  dc  kg.  i. 

If  (13)  the  Time  be  joined  to  thr  Suhjlance  of  the  Legacy, 
then  the  Executors  or  Adminifirators  of  the  Legatary  dc- 
ceafed,  before  the  Accomplifhment  of  that  Age,  are  vithout 
dit^l  '^^^l^  ^*j^^^Hope  of  obtaining  the  Legacy  b.    Por  Example ;  the  Tcf- 
cirrS^hoc  autei/de  ^^t^r  doth  give  thee  en  Hundred  Pounds,  when  thou  flialt 
Jaf.  T.  '      be  of  the  Age  of  One  and  Twenty  Years ;    thou  dieft  be- 

fore tliat  Time;    thy  Executors  or  Adminifirators  cannot 

•  DD.  In  *d.  f .  hoc  obtain  the  h^indjed  Pounds  <^,  except  in  certain  Cafes, 
?^**™*  whereof  the  firft  (14)  CWe  is,  when  Relation  is  made  to 

the  Age  of  the  Executor,  who  is  charged  with  the  f  ayvont 

of  the  Legacy,  and  not  to  the  Age  of  the  Legatary,  or  of 

-»  Bit.  la  d.  '§•  hoc  any  third  Pcrfon  «l.    For  Example ;  the  Teftator  doth  will 

aytcm*  oi^charge  his  jExecutoT  to  pay  unto  thee  an  Hundred  Pounds, 

when  he  fliall  be  of  the  Age  of  One  and  twenty  Years,  be- 
fore which  Time  theEx^cutor dieth.    In  this  Cafe  (by the 

•  Bar.  Angel.  Paul,  de  Opinions  of  divers  «)    thou  mayeft  'xecdver  thy  Legacy 
<:2ftT.  u  uncei.  Dec.       A  againft 

in  d*  S  •  hoc  aut^m  per  t.  libertii  ^uo^  |.  ab  livrtdibvu  AT*  4e  Alimta*  ^  cibar*  kg* 
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againfl  the  Executor  of  that  Executor  dying,  at  fuch  Time 
as  the  former  Executor,  if  he  had  lived,  ihobld  have  ac- 
corapliflied   the  Age   prefcribed   in   the   Teftament.     The 
Reafon  is,  becaufe  the  Teftatov  is  prefumed  to  bear  greater 
Love  to  his  own  Executor,  on  whom  he  hath  beftowed  the 
Rcfidue   o^  his  Goods,  than  to  the   Executor's  Executor, 
whom  peradventure  he  did  not  know  *.     Wherefore  feeing  '  Lar.  &  Laflccl.  Dec. 
the  Teftator  charged  his   own  Executor  whom  he  more  ^"  *^*  5*  ^^  *"^'^"»« 
loved,  the  rather  then  is  he  prefumed  to  charge  his  Execu- 
tor's  Executor  whom  he  lefs   loved  g.      Howbeit,  if  the  tArg.  a  major. admin. 
Teftator  charge  his  Executor  with  the  Payment  of  the  Le- 
gacy by  this  Word  Ify   as  if,  the  Teftaior  command  his 
Executor  to  pay  unto  thee  an  hundred  Pounds,  if  he  fhall 
accomplifh  the  Age  of  One-and-twenty  Years.     Here  the  , 

Legacy  is  conditional,  and  therefore  if  the  Executor  die  in 
the  mean  while,  the  Legacy  dieth  together  with  the  Execu- 
tor h.     And  fo  it  is  if  the  Executor  be  charged  with  Pay-  **  ^"-  »"/•  §•  ^''c  au- 

^riT  r  t         -L  rrt*-vT  tcm,  pCT.  fl  Ju.  ICTVUf  It- 

mcnt  oi  the  JLegacy  after  he  be  oi  fuch  Age  » :  Nay  more  je  flat.  lib. 
(contrary  to  that  which  is  faid  bcfoie)  although  the  Teftator  *  L-  M^  commiflaria 
do  charge  his  Executor  with  the  Payment  of  the  Lecacy  by  ^J'  ''  **  ^^^i^""',;?*  ^Z 
tnis  Worcl  yvheHy  as  in  the  hrit  Example,  even  there  alio  by  Bar.cumP^ul.de  Cai^r. 
the  received  Opinion  of  the  more  Part,  the  Legacy  is  con-  &Lanccl.Dcc.  in  a.  §. 
eluded  to  be  conditional  k  :  And  therefore,  if  the  Executor  k'^yn^.'Sa.Tmoi.Rl^^^^^ 
die  before  that  Age,  the  Legacy  cannot  be  recovered  againft  Cuma.  Alex.  Arct.  & 
the  Executor  of  the  Executor  deceafed  ^  no  more  than  J*^- i»^«^'§*.^?^*^'^*""' 
where  it  is  given  after  his  Executor  hath  accomplifhcd  fuch  muniTc(l*^contra  Bar" 
an  Age  :  For  albeit  this  Word  (after)  doth  import  a  more  &  ejus  fcquaccs,  ait  Jai*. 
full  Perfeflfon  of  Time  than  doth  this  Word  When^\  ^^^  "  L  ^Ticrciait  fT.  dc 
they  difter  not  in  piaking  the  Difpofition  conditional  :  For  ^^^^  4.  demon  ff.  L. 
that  is  done  as  well  by  the  Word  IVhert,  as  by  the  .Word  unic.  §.  fm.  autem,  c- 
Mer^.     What  if  the  Executot  being  charced  with  the  Pay-  ^^^r*}f'  c,  ,,;:  :„ 

r     \.      r  I  .r°ii-L  i-ni        |af.  Alex.  &   alll  in 

ment  of  the  Legacy,  when,  or  after  he  hath  accompli Ihed  j/j,  hoc  auum. 
a  certain  Age,  the  Lcgatar  "  - 

ftill  living,  whether  may  the 
the  Legatary  deceafed  recover  the  Thing  beq 

Executor  then  living,  after  he  hath  accompliflicd  the  Age  [  314  J 
limited  in  the  Teft.xment  ?  It  feemeth  that  he  may  <>,  be-  •  Paul,  de  Caftr.  in  d. 
caufetiie  Condition  is  here  extant ;  notwithflanding,  be- S-j];^^*;f  ™ ^^^^^^^^^ 
caufe  it  is  concluded  that  the  Legacy  in  this  Legacy  is  con-  c.  deeid.  toi.  L.  in- 
ditional ;  therefore  howfoever  the  Condition  do  afterwards  tercidit.  ff.  dc  cpnd.  & 
come  to  pafs,  yet  was  the  Legacy  extinguiflied  bythe  Death  J^jlJi^'^'cum  pjef  «nitur 
of  the  Legatary,  the  Condition  then  depending  P,  and  fo  teftator  magis  diUgcTc 
cannot  be  recovered   by  his  Executors  or  Adminiftrators,  ipfum  icgatarinm  quam 

unlefs  it  be  proved  (for  it  is  not  prefumed  <1  that  the  Tef-  veUt *dlre  ^imo,  mm 
tator  did  mean  the  contrary  f.)  fcquiturquod  dibit  ft- 

cundo.    Bar.   in    d-  j- 
hoc  autem.  »  L.  in  conditionibus  AT.  dc  cond.  &  demon.  Mantic.  de  conjeft.  ult.  vol  lib.  lU  tit. 

2a  num.  8.  Bar.  in  d.  $.  hoc  autem  in  fin. 

Dying  before  Legacy  payable. 

DEVISE  to  his  Wife  until  his  Iffue  of  her  Body  be  of  5wfr  verfjj  Po/,  Lane 
the  Age  of  18  Tears,  provided  if  he  die  without  Ifiue,  '^^• 
Vol.  I.  Aaa  then 
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then  the  Lands  ftiall  be  to  his  Wife  for  Life ;  he  left  a 
Child,  but  it  died  before  it  was  i8  Years  old:  Adjudged 
that  fhe  fliould  have  the  Lands  until  the  Child  H^ould  have 
come  to  18  Years  of  Age,  if  he  had  lived,  bccaufe  the 
Time  may  be  made  certain,  by  computing  it  from  the 
Death  of  the  Child,  till  he  would  have  been  18,  if  he  had 
lived. 
Btr^iPiHi  Cafe,  J  Rep.  Dcvifc  of  his  Lands  for  ft  Years,  and  then  to  remain  to 
i>  his  Executors  till  Hugh  JhcU  he  of  the  Jull  Age  of  %\  Years ; 

and  when  he  fhall  be  of  that  Age,  then  to  him  and  his 
Heirs  ;  he  died  at  5  Years:  Adjudged  that  the  Executors 
fhall  have  the  Lands  till  Hugh  would  have  been  ai,  if  he 
had  lived ;  it  was  admitted,  that  When  and  Then  are  Ad- 
verbs of  Time,  but  when  they  refer  to  a  Thing  which  muR 
neceffarily  happen,  they  are  then  contingent;  now  here  the 
Term  may  be  made  certain  by  Computation  from  the  Death 
of  Hugh  until  he  would  have  been  zi,  if  he  had  lived;  and 
tlie  Adverbs  Then  and  When  are  Demon  fl  rations  of  the  Time 
when  the  Remainder  to  Hugh  fliall  take  Effeft  in  Poffeffion. 
A»d.  iJ.  The  Father  dcvifed  his  Goods  to   his  Son,  when  he  fhould 

he  of  the  /Ige  of  %\  Years y  and  if  he  die  before  that  Time, 
then  his  Daughter  fliould  have  t^em ;  the  Son  died  under 
Ace  :  Adjudged  that  the  Daughter  ihould  have  the  Goods 
immediately,  and  not  flay  till  the  Time  her  Brother  would 
have  been  of  Age,  if  he  had  lived. 

The  fecond  Cafe  is  in  Favour  of  Liberty  or  Freedom  from 

'  *  L.  fi  ita  fcTiptum  ff.  Bondage?-     For  Example  ;  the  Teftator  doth  manumit  his 

de  roanumiff.  tcfta-        Villain,  when  his  Son  J^t all  attain  the  Age  of  One  and  Twrniy 

Years.     In  which  Cafe  albeit  his  Son  do  not  attain  to  that 
Age,  yet  fhall  the  Villain  be  free,  at  fuch  Time  as  he  fhould 
« D.  L.  fi  !ta  fcTxptutn.have  attained  unto  that  Age,  if  he  had  lived  * ;  but  the  Tc- 
&  D%  in  d-  §.  hoc  ^^^^  ^f  Villenage  is  now  aboliflied. 

*^^*™*  The  third  Cafe  is,  when  any  Legacy  is  left  to  fome  godly 

Ufe  ;  for  then  alfo  the  Legacy  may  be  recovered,  notvpith- 
flanding  the  Death  of  that  Pcrfon,  to  whofe  Age  the  Tcfta- 

•  Valqu'i.  de  fiicceff.  toi  made  Relation  ". 

progTciT.  lib.  $.  f.  tg.  ,  ' 

c.  5.  in  fin*  ubi  concluTicnem  nanc  vams  conbrmat  mediit* 

The  fourth  Cafe  is,  when  the  Time  tendcth  to  the  Diffo- 

lution  of  the  Legacy.     For  Example  ;  the  Teftator  doih 

give  thee  Ten  Pounds  yearly,  until  his  Son  do  attain  the  Agecf 

One  and  twenty  Years*     In  which  Ca,fe,  if  his  Son  die  in  the 

.  mean  Time^  thou  mayeft  obtain  the  Legacy  of  Ten  Pounds 

r     *KX^      I     /y^^^^y^  ^^^^^  inch  Tiihe  as  the  Tcfta^tor's  Son  fhould  have 

*  L.  Ambiguitatc^n  c(  attained  to  that  Age,  if  he  had  lived  x  :  So  likewifc,  if  a 
de  ufu  frua'.  Bald,  iij  Man  bequeath  Twenty  Pounds  to  A.  B,  to  be  paid  in  four 
^'  ^'/*  de^riKccff^  ^'^S  Years  after  the  Tcftafor's  Death,  who  dieth,  and  after  him 
^cff.l  3*J- :^  n.^s^f  the  Legatary  dieth  alfo,  before  the  four  Years  be  expired ; 

yet  in  this  Cafe  the  Executors  or  Adminiftrators  of  the  Le- 

gttiry, 
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I 

gatary,  may  Tttontx  the  Money  bequeathed,  or  fo  much 

thereof  as  is  behind  or  unpaid  y,  -  *  y  Brook's  Cjift,  n.  $«. 

Fulbeck.  payalet.  i.pirt, 
fol.  42.  b.  quamyis  ifta  limitatio  proprie  non  eft  fub  reguTa  pT.'^edifla,  quia  hie  tempus  adjicitur  execu- 
tioni  legati,  non  fubftantla.    Vide  addit,  ad  bpccul.  tit,  de  frjiftib.  &  intcreffe  $.  1,  n,  9.  tit',  q. 

The  fifth  Cafe  is,  when  it  is  the.  Will  and  Meaning  of  the 
Teftitor,  that  the  Legacy  fhouW  be  tranfmitted  *.  »  Bar,  in  A,  L.  fi  cui  J. 

hoc  a  litem  in  fin>  Balur 
in  eand.  I,i  &  in  L*  Sejii«  ad  T^'c^d-  ^*  Fault  d«  Qaflrenf.  in  d?  L.  amblguitatem,  n>  %• 

But  if  the  Timp  of  the  Age  be  not  joined  to  the  Suhflance  i  t 
of  the  Legacy,  but  to  the  Execution  or  Performance,  of  the      ) 
fame ;  then  the  Legatary  dying  in  the  mean  Time,  his  Exe- 
cutors or  Adminiftrators  may  recover- the  fame  when  the 
Time   is  expired,  wherein  the  Legatary,  if  he  had  lived, 
ihould  have  accomplifhed  that  Age  3.     For  Example  \  the  *  Bat.  &  alii  in  d.  |. 
Teftator  doth  bequeath  to  -4.  5.  a  hundred  Pounds,- to  be  )2f<^  ^"^"n  P"  L.  ex  hi« 
paid  when  he  (hall  accomplifh  the  Age   of  One  and  Twenty^' '^''^''^''^^'''^^^'^^^^ 
Xiars,     After  the  Death  of  the  Teftator,  the  Legatary  alfo 
dieth,  before  he  have  accomplifhed  the  Age  of  One  and 
Twenty  Yegirs.     In  this  Cafe   the  Executors  or  Adminiftra- 
tOTS  of  the  deceafed  Legatary  may  recover  the  fame,  when 
the  Time  is  accomplifhed,  wherein  the  faid  A*  J5.  if  be  had 
been  then  living,  might  havo  recovered  the  fame^.     What  *  L.  e»  his  veibis  c, 
if  the  Teftator  bequeath  to  a  young  Maid  an  hundred  2]^*jJ*^^f^*»!^s-^"^^ 
Pounds^  for  and  towards  her  Marriage,  and  (he  dieth  before  fucceff.  piogiW*!^.  3. 
fhe  be  naarried,  whether  in  this  Cafe  may  the  Executors  or  §•  *9« 
Adminiftratoi^s  of  the  Legatary,  recover  the  Legacy  agaVnft 
the  Executors  of  the  Teftator  dcceafed  ?     The  Deciding  of 
this  Doubt  doth  chiefly  depend  upon  the  Teftator's  Meaning, 
which  is  ^hc  predoijiinant  Rule  to  be  obfervcd,  as  in  many 
other,  fo  alfo  in  this  Cafe.     But  if  his   Meaning  do  not 
othcrwifc  appear  than  by  the  bare  Words  formerly  recited; 
for  i^ine  own  Part  I  do  fubfcribe  to  their  Opinion,  who  do 
hold  the  Legacy  to  be  pure 'and  fimple,  not  conditional; 
and  coi^fequently,  that  it  is  transferred  to  the  Executors  or 
Adnrrniftrators  c  of  the  dcceafed  Legatary,  and  recoverable '  ®*^«*-  ^oo^'^-  z49-voi. 
by  them  ;  efpecially,  if  fhe  live  until  (he  were  marriageable,  cova"YnV3*^dVteSaI 
though  never  married  ^.     But  if  -the  Legacy  had  been  given  extr.  n.'  ji,  \-eTOc.  fe- 
unto  her,  in  regard  of  fpecial  Marriage  with  fome  parti- ?""**®,*PP"^*"    ^^ 

1       ^M  ^  T      '  JL  I  .       A     T>     c  J  fol.  i.59«tulb,  paralot, 

cularMan;  as,  I  give  and  bequeath  unto  ^.  -o.  tor  and  vib.  1.  foi.  42. Mcnoch. 
tovani  her  Marriage  with  C  D>^  In  this  Cafe  the  Legacy  dc  prsefump.  lib,  4^ 
is  deemed  to  be  conditipnal,  or,  at  leaft,  upon  Confider-?'^^^jj*'^^  ^- *^^^^ 
ation  of  her  Marriage  with  C.  D.  as  the  final  Caufe  of  the  cl.  2.  C.  de  Eplfcop,  & 
Legacy,  which  otherwifehe  mcaiit  ngt  to  have  bequeathed;  Cier.  10.  &  d.  conni. 
aod  therefoi'e  (he  dying  before  that  Marriage  with  C.  D.  XnP"LoTnr.d: 
the  Legacy  isextinS,  and  cannot  be  recovered  by  her  E;ce- ventum  nubiiis  atatxs 
eutors  or  Adminiftrators  « ;     yet  if  fhe   were    contrafted  ^^satum  peti  non  ^offe 

with  the  faid  C.  1>.  by  Words  inducing  Matrimony,  albeit  cap!3.*Verr?r  fcpt?mo'.. 
ftic  died  before  they  were  folemnly  married  in  the  Face  of  •  Menoch.  de  pratfump. 
the  Church,  it  is  holden^  That  the  Legacy  of  ah  hundred  ^i\^vEJ*^-  ^.^'J^'  ^' 

'  *^   f.  o^  -DjUDi  latimme   dc  hac  q. 

A  a  a  ^  Jrounds  djfput.  B„t.  &  ^y^^  j^ 

L.    Ti^io     centum    §. 
'  ^eneic*  fT*  dc  admin ift.  lega.. 
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« Mcnoch.  dc  praffump.  Pounds  is  recoverable  by  her  Executors  or  Adminiftiators  ^; 

Btid!'inT.  fi  pTuVr^^^^^^^  'if  *^e  were  married  to  C  D.  but  died  before 

de  cond.  inccn.  '  they  did  lie  together  8.  Moreover,  if  the  Maid  be  veiy 
«  Mcnoch.  d.  lib.  4.  poor,  or  much  aflfected  by  the  Teftator,  whereby  it  is  pro- 
*"*  *  ^^^'  bable  that  the  Teftator  did  bequeath  that  Sum,  in  regard  of 

r      ^16     1       her  Poverty,  or  of  his  own  AfFeSion,  rather  than  of  the 

Marriage  with  that  Man.     In  this  Cafe,  though  ihe  die 

before  the  faid  Marriage,  the  Legacy  is  tranfmitted  to  her 

>•  CovaT.  ind.cs.vcTf.  Exccutor  or  Adminiftrator,  as  a  pure  and  fimple  Legacy  h. 

^"6"^n^^2^'cVaveu^^^^  ^^  ^^^  Teftator  do  bequeath  unto    her  an  Hundred 

confiU  tot.  iibi  fequ-  Pounds,  which  he  willeth  to  be  paid  at  the  Day  of  her 
untuT.  Bar.  dicit,  quod  Marriage  :  If  fhe  die  in  tl>e  mean  Time,  the  Legacy  dieth. 
quando  apparere  potcft  g^lf^    and  therefore  is  not  recoverable,  by  her  Executors  or 

aliqua    conicAuia    qua   .    ,     .    .„  i       i    i  i  i       i      i  •  - 

tciiatoT  alias  fuiflet  re-  Adminiftrators,  as  hath  been  already  declared  ». 

UauTus,     non    dicitiiT 

talr  legitum  conditi(>ni1e.  *  In  eodem  §.  num>  8*  Fulb.  lib.  i.  paral.  fol  44.    Dyer,  fol.  59. 

Vafqui.  dc  fuccclT.  piogTeff.  lib.  3«  §•  29. 

Dying  before  Legacy  paid. 

I^//W^«  Cafe,  Dyer  59' rp  H  E  Tcftator  devifed   50c/.  to  his  Daughter, /or  fl«i 

JL     towards  her  Mart iuff!\    Ihe  made  her  Executors,  and 
died  before  fbe  was  married  :  Adjudged  that  they  fhall  have 
*  1  Vcm.  46a.  Cfl//wthe  Mongy ;    but  if  it   had   befn  *  to  be  paid  at  the  Day  of 
V.  Mttcaife,  S.  P.  Marriage y  or  at  the  Age  of  %\y  and  llie  had  died  before  Mar- 

riage, or  before  21,  in  fuch  Cafe  her  Executors  fliould 
tiot  have  it,  becaufe  the  Teftator  did  not  intend  a  prefcnt, 
but  a  future  Intercft  for  the  Daughter,  and  that  it  fliould 
reft  in  Contingency. 
Smccr^U  V.  SchollarJ  z  So  a  Devifc  of  a  Sum  of  Money  to  be  faid  2it  the  Age  of 
Vent.  366.  /     21,  6r  Day  of  Marriage,  and  the  Legatee  died  before;  in 

Iiiv"^4?sf >!'  I  ^^^^^  ^^f^  ^*^  T  Adminiftrator  fhall  have  it,  becaufe  the 
t  I  VcTh.'^-U'  S'/*'    Legatee  had  a  prefent  Intcreft,  tho'  the  Payment  was  to  be 

made  at  a  Time  to  come,  and  tliis  is  a  Charge  on  the  per-  * 
fonal  Eftate,  which  was  in  Being  at  the  Teftator's  Death; 
and  if  it  fhould  be  difchargcd  by  this  Accident  of  Death, 
it  would  be  for  the  Benefit  of  the  Executor,  which  was 
never  intended  by  the  Teftator. 
Godb.  i8«.        '  \  But  if  the  Words  To  be  faid  had  been  left  out,   it  had 

V     been  otherwife;    as  for  Tnftancc ;  a  Devifc  of  100/.  to  his 

Daughter  -when  Jhc piaU  marry y  or  to  his  Son  when^he  JhtH 

be  of  Agey  ancT  they  die  before;    in  fuch  Cafes  tlieir  Execu- 

J^t^c/^^^rr/B  Cafe,    %  ^^^^^  ^y^y^  ^ot  havc  thc  Moncy,  but  'tis  JJ  a  lapfed  Lc- 

aChanc.Rep.  i55.S.C.gacy.  *  ' 

a  Vent.  347.  A  Dcvife  of  100/.  to  T.  o.  at  the  A^e  of  2i  ;  and  if  he  die 

before,  then  E.  G.  to  have  it,  who  died  in  the  Life-time  of 

T.  5.  and  before  he  was  of  Age,  and  then  T.  ^.died  under 

Age  :  Adjudged  that  the  Adminiftrator  of  E.  R  fhall  have 

•  it,  tho'  his  Inteftate  died  before  the  Contingency  happened. 

2  Leon.  242.  Devife  of  his  Lands  to  his  Son,  but  that  his  Wife  Jheil 

take  the  Profits  till  he  came  of  full  Age',  flic  married  again, 
and  died  before  her  Soxi  was  of  Age:  Adjudged  that  her 
Hulband  lliall-  not  take  the  Profits  till  that  Time,  becaufe 

bis 
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his  Wife  had  only  an  Authority  to  receive  them,  for  the 
Piofits  were  not  devifed  to  her.  , 

Dcvife  to  his  Daughter  and  her  Heirs,  who  was  then  a  ^^^'^  ^^'  Churcl,  i 
Year  old,  and  th^t  his  Executor  ihould  receive  the  Profits  ^^'''''''^^^'^^^ 
until Jhe  come  to  the  Age  of  2 1  Tedrs^  towards  Payment  of  his 
Debts  and  Legacies  ;  the  Daughter  died  at  5  Years  old  :     It 
was  decreed,  that  this  Appointment  of  the  Prijits  to  he  re-  *  - 

ceivedy  ^c.  amounted  to  a  Leafe  till  fhc  Ihould  have  been 
21,  if  file  had  lived,  and  fo  like  Borajlon^s  Cafe;  but  it  is       [     ^17     ] 
not   like  the  Cafe^  in  Leonard  \2i&  mentioned,  for  there  the  a  Leon.  w«. 
Appointment  was  to  receive  the  Profits  generally;  but  here  it 
was  to  receive  them  towards  the  Payment  of  his  Debts  and 
Legai  ies. 


§.  XVIIL    Of  making   an   Executor  univerfally  or 

particularly. 

1 .  //  is  lawjvl  te  af point  an  Executor^  either  univerfally  or 
particularly,     - 

2.  The  urtiverfal  Executor  may  enter  to  all  the  Tejlator^s 
•  Gdods  and  Chaltcls^;  and  therefore  chargeable  with  Payment 

of  all  his  Debts. 

3.  The  farticuhr  Executor  may  meddle  with  no  more  than  is 
allotted  unto  him  ;  and  therefore  not  charged^  but  according 
to  his  Portion* 

4.  A  Man  may  die  both  Teflate  and  Inteflatey  in  refpe6i  of  his 
Goods* 

5.  Of  a  particular  and  univerfal  Legatary* 

THIRDLY,  (i)  An  Executor  may  be  ordained  either 
univerfally  or  particularly  ^  :    Univerfally,  that  is  to  ^  §•  HsTeditas  inftlt. 
fay,  when  the  Teftator  maketh  an  Executor  of  his  whole  l^^f*^' ^"^^*'^'*2" 

__/.',  ,      .  .  ,  .         ,      T'vn   -t      •  r     11    •  •     InelauT.  com.  op.  $« 

Will,  or  doth  coipmit  unto  him  the  Diftribution  ot  all  his  inftitutio,  q.  «i.  11.1, 
Goods;  or  when  the  Teftator  doth  appoint  an  Executor  F»tzii.  Abridg.  tit.  Ex- 
indefinitely,  that  is  to  fay,  without  dny  Sign  univerfal,  of  JJ^^'^^J^^.^^I^f'^^- 
J^Ao/i?  or  /7//.  As,  I  make  A.  S.  my  Executor  1.  Particu-  155. 
larly,  that  is  to  fay,  when  tl;ie  Teftator  doth  commit  the  *  ^.  3.  C  dt  miL 
Execution  of  fome  Part  of  his  Will,  or  the  Difpofing  of  m  ^^\,^  Abridg.  tit- 
fome  Part  of  his  Goods  only  :  As  if  the  Teftator  fliould  Execu.  n.  a6.  Brook, 
make  thee  his  Executor  of  his  Plate,  or  of  his  Goods  within  ***^^™  **^'  "•  *;  ^  "* 
the. County  of  Tork,  or  of  his  Debts  only  ">.      '  «  l!  ha-reditas  dc  reg. 

He  (2)  that  is  made  Executor  univerfally  or  fimply,  mayjur.  ff.  &  iw  Cagnoi. 
enter  to  all  and  Angular  the  Goods  and  Chattels  of  thejl^°^^*  *?  S*^'  >"*" 

__rt  i-i  r      r\    *  '        r  ^1  t    n        t    Grcilbrook   &   Fox,   & 

Teftator",  and  in  tliat  relpe6t  is  univerfally  and  limply  infra,  pan  6.  §.  3. 
chargeable  with  the  Payment  of  all  and  Angular  the  Debts  *  ^"^  '/  ^-w".  veilx 
and  Legacies  of  the  Teftator,  fo  far  as  the  fame  Goods  and^**^"^^^* 
Chattels  do  extend  o.  ' 

He  (3)  that  is  made  Executor  particularly,  cannot  med- 
dle with  any  other  'of  the  Teftator's  Goods  and  Chattels, 
than  fuch  whereof  he  is  made*  Ex  ecu  tor,  and  is  only  fo  far 
chargeable  with  the  payment  of  the  Debts  and  Legacies  of 

the  - 
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p  FU;fch.  &  Brook,  ubi  the  Teftator,  as  the  Portion  of  the  Goods  to  him  allotted 
icg!\;.  l!  kga^^^^^  unto  p.     And  if  there  be  no  other  Executor 

leg,  2.  £r.  :>ichard.  in  appointed,  the  particular  Executor  cannot  meddle  ^ith  the 
L.  I.e.  de  impub.  &  p^efidue  as  Executor  :  For  touching  (4)  the  other  Goeds, 
ei'dem  ratio  partiTad  ^^^  Teflator  by  the  Laws  of  this  Realm,  is  faid  to  dic^In- 
partem,  atquc  totius  ad  tcftatc  "^l,  and  fo  may  die  partly  Tcftate,  and  partly  Intcftate, 
i*^^"I"'      .,  o     .  •    not  only  in  refpeA  of  Time  (as  hath  been  before  declared  0 

^   Fitzh    &    Brook  m  ,  ir     '         i-      n     /•  •»!  1     r  ^        » 

loci«Aipra  fcriptii.  Dut  alio  in  rclpect  ot  Place,  and  oi  Goods*,  contrary  to 
» Supra  cadetti  pan.  §.  the  Civil  Law,  And  therefore  if  a  Man  have  Goods  in 
i?i  ^"Ja!?^^/'^'  fc'  divers  Diocefes,  he  may  make  Executors  of  his  Goods  in 

AamimitTatOT.    n.    45.  j      1'      i        «'  •  •  v-      ^        *      •        • 

Piowd.  in  Caf.  inter  the  One,  and  die  Inteitate,  as  touching  his  Gooqs  m  the 
GTcilbrook  &  Fox.  other  :  And  if  he  make  Executors  indefinitely,  they  may 
n5«6.Vc^,  rod!"tit:  ^dminifter  as  Executors,  in  the  one  Diocefc,  and  rrfufc  in 
n.  155.       '  '  the  ^ther,  and  take  AdminiOration  of  thofe  Goods,  as  of 

[     318     ]       one  dying  Inteftate  t.     And  fo  it  is,  if  he  have  Goods  ia 

•  L.  Abridg-ncnt  dci  divers  Provinces  ^.    And  if  the  Teftator  by  his  Will  declare 

fsoo!  'm.'  Exr.^ut?§!  ^^*^  ^-  ^'  ^^]^  difpofe  his  Goods  which  be  extant,  in  the 

16.  foi.  181.  ^  Hand  and  Pofl'eilion  of  the  faid  A-  B.  hereby  he  is  m^dc 
"  ibidem.  Executor  of  that  Parcel  of  Goods  remaining  in  his  Cuf- 

«  D' Abridgment,  f.  175.  ^^Ay  y^^  ^  .  _ 

And  here  note  (5)  that  as  an  Executor  may  bemadeuni- 
y  Vide fiipxas  part.  j.  verfally  or  particularly;  even  fo  one  may  be  made  particu- 

17.  &hacpait..J.  4.     lar  or  univerfal  Legatary,  in  refpefl  of  fome  univerfal  or 

particular  Legacy  left  by  the  Teftator  v. 

Howbeit,  where  the  Teftator  doth  leave  all  hb  Goods,  or 
the  Refidue  of  his  Goods  to  fome  Perfon,  pone  elfc  being 
appointed  Executor,  he  to  whom  fuch  geneial  Legacy  is 
«  L.  bis  veThi»,  ff.  de  J^^de,  fcemcth  to  be  appointed  Executor  z,  at  leaft,  he  hath 
baeredibiKsinitit.&giofT.  been  admitted  to  the  Adminiftration  of  the  Goods  of  the 
ThJfauT^'  *^  o^^*€*  Deceafed  ^,  as  heretofore  more  largely  h.  But  if  the  Tcf- 
iniiitHtio.q?i4.Mantici  t^tor  give  his  Goods  to  onc  Perfon,  and  make  another  Exe- 
dcconjca.  uit.  vol.  lib.  cutor  ;  this  Executor  is  called  A^ude  Executor,  for  that  he 

*  R^'tf ' feptC  pTaar-  ^^P^^^  no  Commodity  by  the  Teftament  <^.  And  here  note, 
ctri  obfervavi  in  ibro  that  if  41  Man  by  his  Teftament  devife  all  his  Lands  and 
Archiepffcopi  Ebor.  Tenemenu  in  D.  yet  Leafcs  for  Years  do  not  pafs  by  thefc 
«  Kde  Atton  kga^  Words,  Lands  and  Tenements ;  for  thereby  is  intended  Frank- 
libcrtatem  de  Execufon  Tenements  or  Freehold,  and  not  Chattels  ^> 

Teftam.  Lindw.   in  c.  t 

ftatutiim,  de  tefta.  lib.  $•    Provinc  conflit.   Cant*   it  in  c.  religiofa  codem  tit.  verb,  dc  dacQ|i!i* 

'*  Brook's  Abridgment,  til.  Done,'  n.  41. 

S.  XIX.  Of  making  Executow  by  Degrees. 

1 .  How  Executors  art  made  by  Degrees. 

2.  He  that  is  made  Executor  in  thi  firfi  Degree ^  isfud  to^hc 
injiitutedy  the  reft  fubfiituted. 

3.  Divers  Kinds  0/  SuhfiitulionSy  whereof  certain  have  hut 
little  Vfe  in  England. 

4.  Of  the  divers  Forms  of  a  vulgar  Svifiiiution. 

5.  0/  the  Effeas  rf Suhjlitutions. 

6.  So  long  AS  the  Executor  inflituted  in  the  ilrji  Degrei,  may 

be  Executor i  the  Subjlitute  is  not  to  be  admitted. 

'j.If 
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7.  If  any  one  Executor  in  the  firjl  Degree  may  he  admitted^, 
the  Subjlitute  is  excluded  ? 

8.  What  if  every  Executor  have  afeveral  Suhflituie  ? 

9.  Thejirji  Suhjlitute  hein?  repelled .  whether  thcrctl  be  re- 
felled  Itkewije  f  ^ 

10.  Whatif  the  Executor  in  the  frftHegreey  die  hiteflate? 

T  I.  The  Admijfton  of  the  Executor  injiiiuted  in  thefirjl  De-  " 

gree^  doth  not  always  exclude  the  Suhjlitute, 
1 2.  The  Subjlitute  oUght  tofucteed  in  that  Part  and  ^lantity, 

which  was  ajjigned  to  the  former  Executor, 
13-  Where  divers  be  Jubjiituted  to  one,  whether  they  Jhall 

fucceed  equally  or  unequally, 
14.  Divers  Cafes  i  wherein  the  Executors  being  unequally  in-- 

Jlitutedy  and  the  fame  alfo  Jubjiituted,  do  fucceed  equally. 
15-  Of  the  greet  Difference  betwixt  fubjtiiuting  by  f  roper 
Names,  andfubjlituting  by  Names  appellative, 

16.  What  if  the  Suhftitution  be  made  by  both  Names  ^ 

17.  What  if  fonu  be  injlituted   by   their    proper  Names, 
others  not  ?     , 

18.  What  if  it  be  doubtful^  by  what  Names  they  be  fuhjli- 
tuted  ? 

FOURTHLY,  An  Executor  may  be  made  either  in  th«      r     -i  in     1 
firft  Degree,  or  in  the  fecond  Degree,  or  in  the  Third,      «•     ^  5^     J 

Fourth  S  &C*  M  I.,  poteft  guU  ff.  -de 

vulg.   pub.  lub.  Inftit. 
dc  vulg.  fub-  in  princ.  Franc,  poft  gloflT.  in  c.  ult.  dc  tefta,  6.  Brook*  lit.  £xecut.  n.  9. 

The  (i)  Teftator  is  faid  to  make  Degrees  of  Executors, 
when  he  doth  fubftitute  one  in  Place  of  another.     For  Ex- 
ample ;  the  Teftator  maketh  his  Wife  Executrix,  and  if  , 
his  Son  be  not  Executor,  he  maketh  his  Brother  Executor  *'.  *  D.  L-  poteil.  &  ibi 
In  which  Example  thore  be  Three  Degrees,  whereof  the  ^^*    ^'J^'  Thefaur- 
Wife  is  in  the  firft  Degree,  the  Son  in   the  fecond  Degree,  ^^'^^  «P- i- SubiUtiitio. 
and  the  Brother  in  the  third  Degree.     For  look  how  many 
Subftitutions  there  be  fucceeding  one  another ;  fo   many 
Degrees  there  be   befides  the  principal  Inftitution,  which 
maketh  the  firft  Degree  c  :    And  who  (2)  fo  is  the  Executor  •  L.  i.  L.  poteft.  ff.  dc 
in  the  firft  Degree,  he  is  faid   to  be  inftituted  ;  and  they  ^"^6-  ^  P»P"-  ^"*'- 
which  are  Executors  in  the  fecond,  third,  and  fourth  De- 
grees, are  faid  to  be  fubftituted  ^-        .      .                    '          ^f^ZaCJiaa.defubftit. 

There  (3)  be  divers  Kinds  of  Subftitutions,  or  Sorts  of 
placing  of  Executors  6nc  after  another  « ;  whereof,  either  •  Ut  fubftitutio  vaiga- 
becaufc  we  have  no  Ufe  at  all  f  here  in  Eugknd,  or  very  jtufbJilJfta.'tS;;: 
little  B,  I  (hall  only  fpcak  of  that  vulgar  or  common  Kind  peodiofa;  de  quibu* 
of  Subftitution,  whereof  there  is  more  Ufe.  Concerning  ^s^K^*™  *«  copiofe 
the  which,  this  is  to  be  noted.  That  it  (4)  is  lawful  for  the  ^^/^aiu  d^fSlftUuti! 
Teftator  to  make  fo  many  Degrees  of  Executors  as  he  lif^s  ^ ^  onibus. 
and  he  may  fubftitute  into  the  Place  of  one  Executor,  cither  U^  f «  pupiUaTi  fub- 

'  (tit.  &   de   exempUTi, 

^^C  q.^3B   pupiUatU  fubfti- 
tutio    iacirco  corruit ; 
ncfitAe  ob  defectum  pitriae  poteftatis  fine  qua   confiftcrc  non  p  'J"^  (Inftlt.  de  pub.  fub.  in  princ.)  & 
coniequentoT  cadit  excipplari* fuWlitutio,  quum  hxc  ad  p  i  i  '         rnitititricm  ticri  dignofcatur,     t  Ut 
dcbrevUoqua  &  compendiofa  ;  quatum  dilbeptationc  n  ii-.  1  ;.t»  iiiviilvunt  fc  DD.  a  quibus nihil 

fertaUud  quam  quod  ad  fatigationem  HudiofoTum,  &  >  '  .icm  rei,  quw  vcl  ultro  peTdiflicilii 

«ft»  cipere  yalea*  ^  Inilit.  dc  vulg.  fub.  in  \>i'u  .  sadcm  tit.  ff. 
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one  or  more? ;  and  into  the  Place  of  many  Executors,  he 
*§.  piuTcs,  Inftit*  de  tnay  fubftitute  one  alone*.  Likewife  he  may  fubitituteor 
^"  ^'  "  *  ordain  many  Executors,  and  appoint  to  every  of  them  afe- 

veral  SuMitute ;  or  he  may  fubftitute  one  of  the  fame  Ex- 
*■  D.  §.  plures.  editors  to  another  ^  ;  or  the  Teftator  having  inftituted  dl- 

.  T>  T       .  /I ' .  r^r^  vers  Executors,  may  fubftitute  Executors  to  fome  of  them, 
in  cand.L.  but  not  to  Others  1. 

It  is  alfo  lawful  for  the  Teftator  to  inftitute  an  Executor 

fimply,  and  to  fubftitute  another  in  his  Place  conditio- 
^L.quiliberisdcvulg.  Tially  "^ ;  or  contvariwife,  to  inftitute  conditionally,  and  to 
-"l.  fib  conditione  ff.  f^^ftitutc  limply  n.  Simply,  I  fay,  not  becaufe  I'deny  any 
de  haered.  inftitucnd.  Subftitution  to  bc  Conditional ;  for  indeed  every  Subftitu- 
•Jaf.  in  L.  quamdiu  tJon  IS  in  this  Refpe<ft  Conditional,  becaufe  every  fubftitute 
S'in^'Xrd.^TSul'!  5s  appointed  with  this  Condition,  viz.  If  the  Perfon  to 
dfc  impub.^al.fub.c.  whom  he  is  fubftituted,  will  not  or  cannot  be  Executor^. 

pL.quilibcriadcvijlg.  ^"^  ^^^y  ^"^P^y»  when  no  other  Condition  is  expreifed  or 
fub.  ff.  *  underftood  in  the  Inftitution  P. 

Very  (5)  many,  and  infinite  almoft,  are  the  divers  Effefls 
^DequibusZafiu^sPp-jflVins  from  the  divers  Kinds  of  Subftitutions  q,  the  Dif- 

litus  Fumeus,  &  alii  in  r        i  c  i  j  i_  i  i    i       •  \ 

iiiw Traa.de  fubftitut.  courle  whereot  vrould  be  much  more  laborious  than  com- 
modious. Wherefore  left  Ifhould  make  long  Harveft  about 
'  little  Corn,  I  ihall  content  my  felf  with  a  Declaration  of 
Two  Conclufions,  whereby  we  may  underftand,  when  and 
how  the  vulgar  Subftitute  is  to  be  received  or  repelled,  to  or 
from  the  Executorfhip. 

The  firft  and  principal  Conclufion  is  this.     So  long  (6) 

as  he  which  is  inftituted  Executor  in  the  fnft  Degree,  may 

be  Executor,  the  Subftitute,  or  he  which  is  appointed  Exe- 

r     ^  -I        cutor  in  the  fecond  Degree,  cannot  be  admitted  to  the  Ex- 

^^     1         ecutorfliip  r ;  and  likewife  fo  long  "as  he  may  be  Executor, 

quir.harTd.'L.  cum*in  which  is  afligned  in  the  fecond  Degree,  he  that  is  appointed 

tcftamento  dc  hatted,  in  the  third  Degree,  is  excluded  :     So  bv  the  Firft»  the 

Inftit  ff.L.poftaditam.  Second  is  repelled,  by  the  Second  the  Third,  bv  the  Third 

C.  de  impub. « al.  fub.    ,       _,  ,     ^^^        '      '  '       ' 

GrafT.    ThsfauT.    com.  the  Fourth,   ^5^.  s. 

op.  §.  Tub*  q.  9. 

'  O.  L.  quamdiu.  ZaC  In  d.  Tra6k.  de  fub.   c  i.  n.  5. 

And  if  the  (7)  Teftator  do  inftitute  divers  Executors,  fub- 
ftituting  one  or  mqre,  fo  long  as  anyone  of  them  w^hich  was 
firft  inftituted  may  be  Executor,  the  Subftitute  is  not  to  be 
<L.  quidamde  impub.  admitted  ^ ;  unlefs  (8)  the  Teftator  do  appoint  to  every 
Trak^deVubfti^'crt  Executor  firft  inftituted  his  feveral  Subftitute;  for  then  any 
vcrf.  qiiinta  conciufio.  one  of  thofe  firft  inftituted  Executors,  not  being  able  or  re- 
Sed  confuias  Ripam  in  fufing  to  be  Executor,  his  Subftitute  is  to  be  admitted  with 
^SrV^o^uf  de  ha'c  qi  the  other  Executors  firft  inftituted  ^  :  Whereas  (9)  othcr- 
pluribu*  di{i>utat.  wifcf  any  onc  of  the  Executors  in  the  firft  Degree  lawfully 
f  bft-"  ^"  ^*  ^'*b'  ^*  undertaking  the  Executorfhip,  all  the  Subftitutfs  are  ex- 
concidT.^^i.^IimuTsr^  cluded ;  not  only  thofe  which  be  placed  in  the  fecond  Dc- 
«  Bar.  in  L.  1.  de  vulg.  gree,  but  alfo  thofc  which  be  placed  in  the  Third  and 
Rrtb?d^.*^\1{5?De^^o"^  Infomuch,   that   (10)  if  the  Executor  undcr- 

inT.Voft8idi'tam.b.dc  taking  the  Office,  do  afterwards  die  Inteftate,  ycttheExe- 
bcspub*  &  al.  Tub.  n.  a«      '  '  cutors 
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cutors  inftituted  do  Hill  remain  excluded  y,  -and  fo  by  the  ^  I-  poft  adittm.  c.  d« 
Laws  of  this  Realm,  the  Adminiftvation  is  to  he  committed  ^cWd.tn  *and  t.  ia 
of  the  reft  of  the  Goods  of  the  Teftator  deceafod,  not  ad-  i.  vcrf.  ita  deind«. 
miniftered  by  the  Executor  ^ :  The  Reafon  is,  for  that  t{iey  ^?^?**^  AViHg.    tit. 
)vhich  are  fubftituted,  are  made  Executors  conditionally;  gj^^^JJjy/n^'J^^J^,^^^' 
that  is  to  fay,  If  he  which  is  inftituted  Executor  in  the  firft 
D^ree  will   not,  or  cannot  be  Executor*.    Wherefore  he  a  odofred.  &Fulgo.  in 
that  was  firft  inftituted  lawfully,  undertaking  the  Executor-  d.  poft.  tditam. 
(hip,  cannot  be  faid  to  be  unwilling  or  unable;  and  fo  the 
.  Condition  expireth,  and  is  become  deficient :    Without  the 
Accomplifhment  whereof,  that  is  to  fay,  unlefs  the  Executor 
in  the  firft  Degree  will  not,  or  cannot  be  Executor,  the  Sub- 
ftitute  cannot  claim  any   Thing*'.     Howbeit,  if  (ii)  thc^^conftttaliasajifone. 
Executor  inftituted  in  the  firft  Degree,  be  deprived  of  the"|**^'*"^*''^^j*^|'^jj.'^^^ 
Executorfhip,  by  Reafon  of  his  Negligence  in  not  perform-  naii    ratione™'    <i»» 
ing  the  Will,  then  is  the  Subftitute  to  !)€  admitted  c ;  like-  tamen  non  tanti  funt 
wife,  if  the  Executor  firft  inftituted,  notwithftanding   his  JP"*^"^ .7?«*J^"Ji'' "f" 

T  ,  ...  ,  1     .        ,  1       -o  "^n  •      tamen  em  iniTtilc  illO« 

intermeddling)  be  admitted  to  renounce  the  Executorlnip,  ininc  reconfuleTc. 
then  alfo  the  Subftitute  is  to  be  received  ^  :    Likewife,  if  he  '  Zaf.  in  d.  Traft,  de 
that  is  firft  inftituted,  do  delay  to  take  upon  him  the  Exe-  I!"^^;Vr  V;  Ji;  T"^'  ^ 

i-i_-         L        1        c  r     L  xr  i_       •  u  conclul.  limit.  I. 

cutorlnip,  by  the  Space  of  thirty  Ycai-s,  be  is  to  be  ex-  i  Ban  in  d.  L.  i.  de 
eluded,  and  the  Subftitute  to  be  rect- ived  ^  :    But  I  fuppofe  vujg.  fub.  n.  49.  cujua 
he  is  not  to  be  excluded  by  Lapfe  of  lefter  Time,  unlefs  the  teftimonl^TaTTVe^ 
Ordinary  do  allign  a  certain  Time  to.  take  or  refufe  the  faur.  com.  op.  §.  fub- 
Executorfhip  f :     Likewife,  if  he  that  is  firft  inftituted,  can-  ^^\^i^\  ^'^'  ^^j, 
not  be  Executor,  the  Subftitute  being  appointed  upon  this  ^e  gcqulr.  harcdl  ff; 
Condition,  if  the  former  will  not  be  Executor,  ncverthelefs  quam  oplnlonem  dicit^ 
the  Subftitute  is  to  be  admitted,  as  if  the  former  Executor  f  vid^Tn7M6.™irt.c?J3 
had  refufeds.     And  finally,  wherefoever  it  is  likely  that »  Bar!  in  ".  D.  L.  i.  fli 
the  Teftator  would  have  fubftituted  in  the  Cafe  not  ex-  de  vuig.  fub.  k  poft 
prcaed,  if  he  had  remembered  the  fame,  as  well  as  in  the  ',- „^-^-  ^  <>•  ij^^a- 
Cafe  expreiled  ;  there  the  Subftitute  is  to  be  admitted,  as  11  primus effeau?. 
the  fame  Cafe  had  been  expreffed  *».  ^  **»'•  ^  J*^-  ubifupra. 

The  fecond  ConcUfion  is.  That  (12)  the  Subftitute  (hall 
fucceed  in  fuch  Part  and  C^^antity  of  the  Teftator's  Goods, 
as  was  afligned  to  him  that  was  inftituted  Executor  in  the 
former  Degree,  be  it  more  or  lefs  » :  So  that  if  the  inftituted      [321     ] 
Perfon  were  made  Executor  of  the  one  Half  of  the  Tef-*  L.  i.  c.  d.  impub.  <c 
tator's  Goods,  the  Subftitute  Ihall  be  admitted  Executor  of  jj;   vuig^ffb.^  L.^'fi 
the  other  Half;  or,  if  the  inftituted  Perfon  were  made  Ex-  piutes.  ff.-de  vulg.  & 
ecutor  of  a  third  Part,  or  of  Goods  rn  a  certain  Place,  theP«P-f"b- 
Subftitute  fhall  fucceed    and   be   admitted   accordingly  l^.*l  dD;  »«<*•  I- i-Min- 
And  (13)  if  divers  be  fubftituted  to  one,  they  (ball  fucceed  S"^;;rg\t^^'P^'''" 
equally ;    but  if  the  fame  Subftitutes  were  alfo  inftituted 
Executors,  and  that  unequally  (for  that  perhaps  to  fome 
more,  to  fome  lefs  is  allotted  :)     In  this  Cafe,  if  any  of  the 
inftituted  Executors  will  not,  or  cannot  be  Executor,  the 
Portion  of  that  Executor  (hall  not  be  equally  diftribu ted 
amongft  the  fubftituted  Executors,  but  according  to  the, 
Portion  of  the  firft  Affignation ;  that  is  to  fay,  he  that  is  an 
inftituted  Executor  of  a  greater  Part,  Ihall  be  Subftitute  of 
a  greater  Part;  and  he  that  was  inftituted  of  a  lefs,  fliall  be 
.    Vol.  L  Bbb  Sub- 
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i  Bald.  Paul,  dc  Caftt.  Subftitutc  of  a  lefs  1 ;    (a  ratable  and  jufi  Proportron  ob- 
1  im?ub  &  hry^d.)     1  he  Rcafon  is,  becaufe  the  fame  Affcaion  is  pre- 

c.  ^£Lntlc.  de  conjeft.  fumcd  in  the  Subfiitutioii,  which  was  in  the  Inftitution  i°. 

ult.  vol*  lib.  5«  tit.  I- 

n.  30.  "  Minluig.  in  d.  J.  &  fi  Inftit.  de  viilg.  fub.  per  L.  licet  impcrator  ff.  de  leg.  i.  &  L. 

i'abUus.  §.  Titio.  de  cond*  &  deacon.  &  Mantle,  ubi  fupra. 

Notwithftanding,  if  (14)  the  Executors  uijcqually  infti- 
tuted,  be  fubftitutcd  to  a  Legatary;    then  in  Cafe  the  Le- 
gatary will  not,  or  cannot  have  the  Legacy,  the  iame  fliall 
*•■  L.  Unic.  5.  fed  wt  be  equally  divided  amongft  the  Subftituteso. 

munifeiUtuT*     C      de 

eadcm  tol.  &  ibi  Paul,  de  Caftr.  Sichard.  in  d.  L.  1.  de  impub.  k  al.  fub.  col  5.  ver.  nee  movet. 

Or  if  the  Subftitutes  be  equally  charged  by  the  Teflator, 
then  alfo  they  fhall  fucceed  equally,  notwithftanding  they 
«>  L.  quotiei  id  Trebel.  Were  unequally  inftituted  o. 

1..    utrum   {.   fin.    de 

:«:bu«  dub.  ft.  Dec  in  d.  L.  x«  n.  io« 

Or  if  the  Perfons  inflituted  Executors  in  the  firft  Degree, 
be  affigned  conditionally,  the  Sitbditutes  aifigned  fimply 
fhall  not  be  charged  with  the  Performance  of  that  Condi- 
f  L.  f]  fub.  conditione  tion  P,  unlefs  they  be  fubftituted  to  a  conditional  Legatary; 
dc  hjcred.  inftit.  ^  ibi  for  then  the  Condition  cxpreffed  in  the  former  Difporuion 
aUi,'  fF.*  Et  h»c  'eft  ^^  underflood  to  be  repeated  in  the  Subftitution  j  and  there- 
communis  fententia,  ut  fore  the  Subftitute  Cannot  obtain  the  Legacy,  without  the 
pet  Mantic.  de  conjea.  Performance  of  the  Condition  ^.     Or  unlefs  the  Condition, 

tilt.  V01»  llD*   lO.O*  n*2.  r^i'.i^^n*  •  /*«>■  ••  r  l 

i  Dec.  in  d.  L.  1.  de  expreucd  m  the  Conftitution,  contm  in  giving;  for  then  it 
impub.  &  al.  fub  c.  in  is  repeated  in  the  Subftitution.     As  for  Example  ;  the  Tef« 

cundJ'cVdlcad^toV^*^^^^^^^  "'^^^^^^  ^^^  ExecutoT,  if  thou  fhalt  give  ten 
quod  tamen  inteliigeut  Pounds  to  A^  J3.  And  if  thou  do  not,  then  he  doth  appoint 
l>cr  Mantic.  de  coniea.  another  to  be  his  Executor.  Though  thou  rcfufe  to  give 
II^*;''^,;™  L* ""'  ''*'  ^'  ten  Pounds  to  A.  B.  yet  cannot  that  other  be  Executor, 
'  Menoch.  deprzfump.  unlels  he  give  ten  rounds  to  G.  D.  ^  becaule  this  Condition 
iib.4.pTacf'.  i^7.n.  aS.  Qf  civinp,  expiefled  in  the  InAitution,  is  underftood  to  be 

J af.  in  L<  licet  impel-         ^  ^    ,"    ^C    a    wa-.    .'^      . 

itor.  de ler.  i.ff.  n!43.  ^-^P^ated  in  the  Subftitution  ». 

*  Ratio  eft  duplex,  i. 

4uia  talU  conditio  habet  vim  Teliai :  Altera,  quia  (i  teftator  gravavit  haeredem  primo  loco  quemmsp* 

dilexiti  multo  in»gi»  hxredem  fee  undo  loco,  qoem  minus  dilexit.    Jaf<  ubi  fub. 

Or  (15)  if  in  the  Subftitution,  the  Perfons  fubftituted  be 

not  all  named  by  one  Name  appellative,  but  every  onefe- 

A'erally  by  his  own  proper  Name,  then  notwithftanding  they 

were  firft  inftituted  Executors  of  unequal  Parts,  the  Diftri- 

V  L.nonmm(4Gam  ff.  ad  button  amongft  them  as  Subftitutes  ought  to  be  equal  ^ 

Trebel. &  ibi  DD.Vig- 

liu%  &  Mindng.  in  $.  &  fi  Inftit.  de  vulg.  fub.  \ 

r     322     1  ^y  Names  appellative  in  this  Place,  I  underftand  every 

Name  which  is  common,  or  may  comprehend  divers  Per- 
fons, or  all  Names  except  the  Chriftian-name  or  Surname 
of  any  Perfon :  As  M'hen  the  Teftator  doth  inftitute  his 
£xrcutors,  his  ChiUnn^  his  Brethren,  his  Kinsfolks^  all  which 

Ido 


^ 
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I  do  account  Names  appellative  in  this  prefcnt  Cafe  ".    The  *  Sicliard.poft  Paul.  He 
'  Caufe  of  the  Difference  (as  moft  do  think)  is  the  Force  of  J^^Jrimpnb^VaU  ^^^^^^^^ 
this  Word  Andy  which  Word  being  raoft  commonly  ufed,  c.  n.  5.  in  fin.  Minfing. 
and  almoA  neceffary,  whercfoevcr  the  Tcftator  doth  fubfti-  t:7*^.V  '"  ^'  §'  ^  *^ 
tu^e  divers  Perfons  by  their  feveral  proper  Names,  the   ^P^""** 
Nature  and  Force  thereof  is  fuch^  as  it  doth  make  equal 
Diftribution  * ;    without  the  which,  the  SubRitution  fhall  «  Paul,  de  Caftro  Jaf. 
be  proportionable  to  the  Inftitution ;  ipfomuch,  that  if  the  f'  ^*^,^*I^'!?1  *r,  v"  0^* 
Teftator  do  fubftitute  divers  by  their  proper  Names,  with-  ^^^^  '     a  us  u  ,    . . 
out  that.  Word  And-^  as  if  the  Teftator  fay,  I  fubftitute  the 
two  Johns  at  Note.     Ii^  this  Cafe  the  Executors  being  in- 
ftituted  unequally  in  the  firft  Degree,  the  Subftitutes  are  to  ^  , .      ^  -     ^  _  - 
fucceed  unequally  likewife  y.  Sichard.  in  d,  u  i, 

But  what  (16)  if  the  Teftators  do  fubftitute  by  both 
Kinds  of  Names,  as  well  by  the  Appellative,  as  by  the 
proper  Names ;  or  what  if  fome  be  fubftituted  by  the  proper 
Names,  others  by  J^ome  Names  appellative :     What  if  it  be  . 

doubtful  by  whether  Kind  of  Name  they  were  fubftituted- 
Whether  in  ^thefe  C^(cs,  ought  the  Subftitutes  to  fucceed 
equally,  or  unequally,  accordii^g  to  the  Proportion  of  the 

SubftitUtion  *  ?  «   Ha«    quaeftion,   cum 

multU  aliis  expeditas  habet  Jaf.  in  d*  L.  if 

When  the  Subftitution  is  made  by  both  Names  jointly,  we 
are  to  conlider,  whether  the  Names  appellative,  or  the  pro- 
per Names  have  the  firft  Place  in  the  Difpofition  :  For  if  the 
Appellative  go  before,  then  the  Subftitutes  are  to  be  ad- 
mitted, as  if  their  pvoper  Names  were  not  at  all  expreffed, 
that  is  to  fay,  acoordiiig  to  the  Proportion  of  the  Inftitu- 
tion  :     But  tf  the  proper  Names  enjoy  the  fi^rft  Place,  then  ^ 

the'Subftitutes  are  admitted  equally,  jnotwithftanding  th^ir 

unequal  Inftitution  *.  •  jaf.  &  Sichard.  in  d 

L.  I.  quae  opinio  com- 
munis eft,  duam  etiam  adverfus  Curtium  defepdit  VigliuR}  in  d.  $.  &  fi  ax  difparibus*  Inilit*  de  vulg. 
&  pupiU  fub,.  o*  7* 

When  (17)  fome  be  fubftituted  by  their  proper  Names, 
others  by  Names  appellative;;  they  which  be  fubftituted  by 
their  proper  Names  do  fucceed  equally  :  The  others  ac- 
cording to  the  ProporUon  of  their  Inftitation  b,  Mj^.poft.SlUcct.ind, 

When  it  is  doubtful,  by  whether  Names  they  be  fubfti- 
tuted (for  that  perhaps  the  Witneffes  do  qot  remember  what 
Manner  of  Wgrds  the  Teftator  did  ufe  :)  In  this  Cafe,  they 
fliall  fucceed  according  to  the  Proportion  of  their  Inftitu- 

tion  ^.  .  «  Bar.  in  L.   I.  ff.  r!% 

vulg.  &  Dupil*  fub.  jaC  &  SUbs^rd*  19  d.  L.  |,  c«  de  impub.  &:  al.  fulv 

§.  XX.  How  many  niay  b?  appointed  Executors. 

1.  Either  one  alone,  or  mote  Per/ons  may  he  affointed  Exe^ 
cutors*  '* 

2.  ff^iiU  if  the  Tefiator  fuake  all  tkfi  World  hh  Executor. 

Sthh  %  ^.JVhaf 


^ 


«  '  -^ 
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3.  tVhat  if  he  fay,  I  make  the  Poor  my  Executor^  or  thi 
Churchy  or  my  Kin, 

4.  Where  divers  he  named  Executors^  alt  are  to  be  admittei, 
and  not  one  without  the  reft. 

f     3^3     ]  S'  ^^^  Extenjions  of  this  former  Conclujion. 

6.  2^he  Limitations  of  the  fame  Conclid/ion. 

7.  Whether  the  Executm-  of  the  Executor  is  to  he  joined  with 
the  Exedutor  furviving*  ^ 

8.  What  if  the  Executor  furvivrng  die  Iniejfate. 

9.  The  Executor  of  the  Executor  may  fometimes  he  Jued  as 
Executor  in  his  own  Wrong. 

10.  If  the  Imfediment  be  not  long,  the  Executor  is  to  be  tX' 
feSied. 

1 1 .  One  of  the  Executors  may  execute  when  the  rejl  refufe. 
12-   Whether  the  Co-hxeciaor  be  excluded  by  his  Refujal  fe- 

fore  the  Ordinary, 

13.  Other  Cafes  wherein  one  Executor  alone  may  fue^  or  hi 
Juedy  without  his  Fellows. 

14.  Whether  one  Executor  may  fve  another, 

15.  Certain  Cafds  wherein' one  Executor  may  fue  another, 

16.  How  the  Goods  are  to  be  dijiributed  apnongji  the  Execu- 
tors, to  vjhom  the  Tefiator  giveth  the  Rejidue, 

\']'  If  the  Teflfitor  make  the  Child  in  the  Mother* s  Womb 
E,\e<utor,  and  the  Mother  brin^  forth  two  or  three  Children 
at  ont  Birth,  they  are  all  to  be  admitted  Executors, 

18.  If  the  Teflator  do  bequeath  an  hundred  Pounds  to  the 
^                                        Child  in  the  Mother's  Tvotnhj  and  the  Mother  is  delivered 

of  two  or  three ^  whether  are  each  of  them  to  have  an  hun- 
dred Pofmdsy  or  but  one  hundred  amoHgfl  them  f* 

19.  What  if  the  Teflator  make  his  Wife  and  the  Child  in  her 
Womb  Executorsy  willingy  that  if  it  he  a  Man-Childy  he 
to  have  two  Parts  of  \  the  Refidue  of  his  Goods y  and  his 
Wife  hut  ont  ^  And  if  it  be  a  Woman-childy  then  kit 
Wife  to  have  two  Parts,  and  his  Daughter  but  one.  Admit 
now  the  Mother  have  both  a  Son  and  a  Daughter  at  one 
Birth  ;  how  are  the  Goods  to  be  dijiributed  ^ 

20.  Cafes  in  Law  concerning  Co- Executors, 

FIFTHLY,  Either  one  Pcrfon  (i)  may  be  appointed 
._ Executor  alone,  or  divers  Perlons  together  «,  even  u 

hxted.  inftitiicnd.  many  as  the  Teftator  lifts  to  appoint ;  fo  that  (2)  the  Num- 
ber be  not  infimte,  as  to  fay,  I  do  make  all  the  Men  of  the 
*PoTciut  in  d.  5.  &  World  my  Executoi-s  ^i  4^or  to  appoint  Executoi^s  in  that 
imum  qm  ^[*^^*'^"!  Sort,  were  an  Argument  that  the  Teftator  were  not  of 
Mm,"^?cet  Graff.  The-  perfeft  Mind  and  Memof y  ^,  Belides  that,  it  is  impolBble  ^ 
faui.  com.  op.  §.  Infti-  for  all  to  execute,  and  therefore  a  Void  AiBgnation,  at  ietft 
tut.  q.,  »3.   «xift|"?^^  in  Effea  e.     But  (^)  if  the  Teftator  make  the  Poor  bi$  Exe^ 

contranaro  die   magis  .i      />•         ,  t-       tr«  •    •  ».  •      to  r 

communem,  nempc  hu-  cutoTS,  Of  the  Churchy  or  his  Ktn,  giving  to  them  the  Reli* 
jufmodi    i.nft|t»Jt»o"!?™  due  of  liU  Goods,  albeit  he  do  not  declare  which  Poor, 

rocTo  j  lire  fubfiftcTc,  fed  . 

re  &  effeau  irritam.  &  V"*' 

inaDenn  Tecldi*  ^ 

«  Porciu  in  $•  ^  onum*  '  ^^^^  Porciui  ibid,  *  Oicff,  in  d-  $.  <i  mxaa  Onff*  d*  q*  i> 
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vhat  Church,  or  which  Kinsfolks,  ncfcrthelcfs  the  Difpo- ,  ^  -  -  ^ 

fitlon  is  not  void,  as  clfcwhere  is  declared  ^  vide  Sycr,^ol/i6.* 

When  (4)  the  Teftator  doth  make  divers  Perfons  Execu- 
tors, they  are  all  toJ>e  admitted  to  the  Executorftiip,  and 
not  one  alone  without  the  reft  S  ;  which  Conclufion   is  di-  »  C.  TcligioTa,  J.  Iknei 
vcrfly  both  extended  and  limited.  **•  **^-  "^'  ^ 

The  (5)  firft  Extenfion  is,  that  albeit  the  Teftator  do  ap- 
point his  own  Son  and  a  Stranger  his  Executors ;- the 
Stranger,  if  he  can  and  will,  is  to  be  admitted  with   the      .[     ^24     ] 
Teftator's  Son  ;  For  howfoever  in  this  Cafe,  by  the  Civil 
Law,  the  Teftator's  Son  is   underftood  to   be  inftituted   in 
the  Brft  Degree,  and  the  Stranger  no  more  but  fubfiituted, 
or  appointed  in  the  fecond  Degree  ;  and  fo  to  be  admitted, 
in  cafe  the  Son  cannot  or  will  not  be  Executor  ^  ;  yet  by  **  Gioflf.  &  Btr.  in  L. 
the  Laws  and  Cuftoms  of  this  Realm,  it  is  othcrwife,  and  %f^^  'ilb?&*"ofti?J! 
both  are  to  be  admitted  alike  >•  .  Gnfl*.   Thefaur.  com. 

op.  f .  Inftitutto,  q.  4o» 
n>  6.  *  Qijippe  cefTante  caufa,  &  TationejuTisdvilu,  nimirum  inftUuendi  neceflittte,  ceukt  & 

ipfius legit effedttSa  c.  cunicef!ante  de  app.  extra* 

The  fecond  Extenfion  is.  That  although   the  Executors 
be  appointed  alternatively;  or  disjunftively  :  As  for  Exam- 
ple ;  the  Teftator  maketh  ^.  B.  or  C.  D.  my  Executors.    In 
this  Cafe  both  the  Perfons  are  to  be  admitted  lixecutors  k  ;  ^^'^^^^*"'f'j*^"^' 
and  this  Word  or,  iu   Favour  of  Teftaments,  is  taken  for  jea.  uit"  voM*ib.V«ttu 
«»/,  and  fo  it  is  in  EfiFeS  1 ;  as  if  the  Teftator  had  faid,  I  s-  "•  i9« 
make  A.B.  and  C.  D.  my  Executors,  faving  in  certain  Cafes  '  ^-  L.qwaain.&ibid. 
ellewhere  e^preifed  ^.  «  infra  7.  >paTt.  f  9. 

&  ibi  trci  extant  limitatiooes* 

The  third  Extenfion  is,  That  where  there  be  divers  Ex- 
ecutors, the  A^ion  commenced  by  them,  or  againft  them, 
ought  to  be  commenced  in  all  thoir  Nances,  and  not  in  the 
Name  of  fome  of  them  only  ■>•  »  jo.  de  Atlion.  in  le- 

gatin..  libertatem  de 
execut.  tefta.  Brook  Abridg.  tit.  evecut.  n.  1x7.  IntelHge  in  executoribus  haereditateni  adeuBtibu^  alia* 
indiftinAe  in  utroque  cafu  non  cil-'TeTuni. 

The  Reafon  is,,  becaufe  they  all  reprefent  the  Pcrfon  of  S  H-  6.  fol. «. 
the  Teftator,  therefore  they  muft  join  in  all  Suits  brought 
to  recover  his  Eftate,  and  as  well  thofe  who  refufed,  as 
thofe  who  proved  the  Will  muft  be  named  ;  but  where  they 
are  Defendants,  thofe  only  are  to  be  named  who  proved 
the  Will. 

The  Mother  and  her  Son  an  Infant  were  made  Executors,  Smith  verfat  Smfh,  YeU 
2nd  Adminiftration  was  granted  to  her,  during  the  Minority  i3o* 
of  her  Son  ;  flic  married  again,  and  then  her  Hufl)and  and  *  *'^''^-  '«^-  ^  ^ 
fhe  (as  Executrix^  brought  an  Adion  of  Debt  againft  the 
Defendant,  who  pleaded  in  Abatement,  that  the  Infant  was 
not  named ;  and  upon  a  Demurrer  to  that  Plea,  it  was  held 
that  the  Plea  was  good ;  but  if  it  had  been  fet  forth  fpecially 
in  the  Declaration  that  there  was  another  Executor  under 
Age,  though  not  joined  iu  the  Adion^  it  might  have  been 
o&erwifc* 

The 
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The  (6)  Limitations  of  the  former  Conclufion  are  manyj 
.    but  they  may  be  reduced  to  two,  whertof  the  firil  is,  vhen 

•  C  Tcligiofk  §.  fane,  the  Other  Co-Executor  cannot  be  Executor  »;  the  fecond  b, 
de  tcfta-  lib.  6.  when  hc  wiU  not  undertake  the  Executorftiip  P.  For  the 
LSAmi^Fwn^  the  which  two  Limitations;  Firft, 

concerning  the  former  of  them,  we  s^re  to  note,  whether  the 
Impediment  ht  perpetual  or  temporal. 

If  the  Impediment  be  perpetual,  becaufe  perhaps  the  Co- 
Executor  is  dead,  or  perhaps  fuch  a  Pcrfon  as  is  utterly  in- 
capable of  an  Executorihip,  then  he  that  is  living  and  able 
to  execute,  may  be  admitted  to  the  Executorfliip,  notwith- 
«D.  J.  fane  &  ibidem  ftanding  the  Impediment  of  the  Co-Executdr<!,  unlcfs  the 
Franc,  u  alii.  Tcftator  did  will  expredy,  that  the  one  fliould  not  execute 

»  Eodem  5.  fane  in  fin.  Without  the  Other  *^ ;    otherwife.  If  (7)  two  be  appointed 

Executors,  and  the  one  maketh  his  Tcftament,  wherein  he 
r     3^5     1       *^^n*cth  his  Executor,  and  dieth,  his  Executor  furviving.  In 

this  Cafe  the  Executor  of  the  Executor  is  not  to  be  joined 
with  the  Executor  furviving;    neither  in  the  Execution  of 

•  D.  5I  fane  &  ibi  gioff.  the  Will  s,  nor  in  Suits  or  Actions  «.    And  if  the  Executor 

•  BT(K)k  Abridg.  tit.  <jf  the  Executor  have  any  Goods  or  Chattels  in  his  Hand, 
fi«cut.  n.  5%.  100.       ^^j^jj  jj^  htlong  to  the  firft  Teftator,  the  Executor  of  the 

fame  Teftator  fui-viving,  may  have  an  Action  againft  the 

•  Brook,  tit.  Executor,  Executor  of  the  Executor  for  the  fame  ".  Infomuch,  that 
»-95-  if  the  (8)  Executor  furviving,  do  afterwards  die  Inteftate, 

yet  may  not  the  Executor  of  the  Executor  meddle  with  the 
Goods  of  the  former  Teftator ;  for  the  Power  of  the  Execu- 
tor  who  died  firft,  was  determined  by  his  Death,  the  other 

«  Brook,  tit.  Executor,  ^^^^  furviving  ^  ;  and  the  Ordinary  in  this  Cafe  may  com- 

»•  149*  Diit  the  Adminiftration  of  the  Goods  of  the  furviving  Exe- 

cutor, who  died- afterwards  Inteftate,  to  the  Widow,  or  to 
the  next  of  his  Kiri  :  And  may  alfo  commit  the  Adminiftra- 
tion of  the  Goods  of  the  former  Teftator  not  before  admi- 
niftered,  to  the  Widow,  or  next  of  Kin  to  the  fame  Tef^ 

y  Eoaem  n.  149*  tator  v.    And  (9)  If  the  Executor  of  the  Executor  who  died 

firft,  meddle  with  the  Goods  of  the  firft  Teftator,  hc  may 
.  ,,       .    befued  by  Creditors  of  the  firft  Teftator,  as  Executor  in 

'Jcrr.n^%/"' his  own  Wrong  «. 

If  the  (10)  Impediment  be  not  perpetual,  hut  temporal; 
then  we  are  to  confider,  whether  the  fame  be  like  to  endure 
for  a  long  or  for  a  fhort  Time :  If  the  Impediment  be  like 
to  continue  long,  for  that  perhaps  the  Co*£xecutor  is  be- 

•  Jo.  And.  &  Phil,  yond  the  Seas,  or  in  fome  By-place  far  diftant  *,  or  for  that 
Franc,  m  d.  5.  ianc.  perad  venture  the  Co-Executor  is  .yet  unborn,  or  but  a  Babe 
^UtinfrapaTt,5.  f.  i.(for  fdch  Perfons  may  be  named  Executors, ^.;)  -  then  the 
''  D.  $.  fane.  &  DD.  Other  Executor  is  to  be  admitted  in  the  mean  Time<^;  fox 
ibid.  the  Law  would  not  that  Mens  Teftaments  or  laft  Wills 

fhould  be  deferred,  but  with  all  convenient  Speed  executed 
••  Franc,  in  d.  J.  fane,  and  performed  <*.    But  if  the  Impediment  be  but  of  a  ftort 

Time,  then  the  one  Executor,  is  to  expe£t  h'ls  Fellow,  add 
is  not  in  the  mean  Time  to  be  admitted  alone  to  the  £xe- 

«  Idem  Francliw  poft.  CUtOrfllip  «.     .    * 

Jo-  And.  in  d.  J.  lane. 

quod  tamen  vcTum  eft  in  Executoribiu  nadu  non  in  miztif*    ^au>>  d«  Pr^tii*  De  intcTp.  nlL  vol-  sol*  19^ 

*"'•  *•  Whea 
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When  (ii)  one  Fxecutor  may  uudmake  the  Exccutor- 
ibipi  but  doth  refufe  fo  to  do ;  then  is  the  other  Executor 
to  be  admitted  alone,  and  may  execute  the  Will,  or  com^ 
mMce  any  Suit,  or  be  fued  alone,  as  if  none  other  had 
been  named  Executor  ^  Which  Concluiion  is  true,  if  the  'D.c.Tengiofa,§.fanc. 
Executor  refuting  do  ftill  perfev^re  in  his  Onwillingnefs ;  dc  tcfta.  li*.  6, 
but  (12)  if  he  alter  his  Mind,  and  afterwards  become  wil*  ^ 

ling^  then  fo  long  as  the  Executor  who  prpved  the  Will,   is 
living,  (his  former  Refofal  before  the  Ordinary  notwith- 
Aandiug)  he  may  by  the  Laws  and  Cufloms  of  this  Realm, 
^oin  with  the  other  Executor,  who  proved  the  Will  S.  And  «  Brook  Abridg.  tit* 
"if  he  releafe  any  Debt  due  to  the  Teftator,  the  Relcafe  is  E*«cutor,  n-  38.  u  n. 
as  fufficient,  as  if  he  had  never  refufed  *^.    Which  is  to  be  »»  Brook  d.  tit.  n,  11;. 
underftood,   if  he  releafcd  before  Judgment;     but  after  &n.  ii7.Dom.  Coke. 
Judgment,  being  no  Party  in  the  Suit,  he  cannot  acknow- Jj^^/"   ^Middicton. 
ledge  Satisfadion,  becaufc  he  M-as  not  privy  to  the  Judg-      * 
ment  * :     Or  if  one  teleafe,  and  afterwards  take  Adminiftra-  *  Dyer,  fol.  319.  n.  15- 
tion  of  a  Man's  Qoods  dying  Inteftate,  this  ihall  not  bar 
him,  but  that  he  may  recover  the  Debt,  as  Adminidrator 
unto  him  to  whom  the  Debt  was  due  ^  ;  the  Reafon  is  cvi-  k  Dom.  Coke,  lib.  ^. 
dent,  becaufe  the  Right  of  the  Aclion  was  not  in  him  at  Rf.^^.\<^n"™»    J^'    ^ 
the  Time  of  the  Releafe  1.    ^     '  ^'iSllJr''^- 

Where  there  are  feveral  Executoi-s,  and  one  of  them  re-      r     ^26     1 
fufeth  before  the  Ordinary y  and  the  reft  prove  the  Will ;  he  HenOov/s  Caf*,  9  Rep- 
who  refufed  may  adminifter  when  he  will,  and  therefore  so. 
they  who  proved  it,  ought  to  name  him  in  every  Aflion ; 
but  if  they  all  refufe,  and  the  Ordinary  giants  Adminiftra- 
tion  to  another,  then  it  is  too  late,  for  in  fuch  Cafe  they 
cannot  afterwards  prove  the  Will. 

Co-Execut&rs^  &c.  One  of  them  proved  the  Will,  and  the  R^pUtt    verf.    Frtai, 
Tcft  refufed  I  he  who  proved  it  died  Intcftate,  and  T.  S.  took  Hardiei  111. 
out  Adminiftration,  which  he  could  not  lawfully  do ;    be- 
caufe one  of  them  proving  the  Will,  niade  all  of  th^m  Exe- 
cutors;  and  that  no  other  Perfon  can  adminifier  during 
their  Lives. 

R.  made  his  Brother  W:  Executor,  who  made  his  Wife  Hw/^- verf.  hard  Peter 
Lucy  and  erne  Todd  joint  Executor iy  and  died  ;  Lucy  alone  *  ^^'  *^^''  ■ 
proved  the  W^ill,  and  made  ttOo  Executorsy  and  died ;  then 
Todd  renounced  the  Executorfhip  to  JV.  and  thereupon  the 
Adminiftration  of  the  Goods  of  the  firft  Teftator  was  grant- 
ed to  T.  5.  but  the  Co-Executors  of  Lucy  inlifted  that  it 
ought  to  have  been  granted  to  them ;  and  it  was  decreed  by 
the  Delegates,  that  Todd  being  Joint  Executor  with  Lucy,  and 
furviving  her,  the  Right  of  Executorfhip  to  Jf^>  did  fur- 
vive  to  him;  which  Right  could  not  be  devefted  but  by  his 
a£i:ual  Refufal,  and  then  and  not  before  both  their  Teftator 
jy.  and  R*  the  firft  Teftator  are  dead  intcftate ;  and  if  fo, 
then  the  Ordinary  might  grant  Adminiftration  to  T,  S.    In 
this  Cafe,  the  Common  Lawyers  held,  that  if  one  Execu- 
tor refufes  before  the  Ordinary,  and  the  reft  prove  the  Will, 
yet  at  Common  Law,  he  who  refufed  may  at  any  Time 
come  in  and  adminifter ;  and  though  he  never  SL&to  whilft 

his    • 
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.  his  Companions  were  living,  yet  aft^r  their  Death  he  (hall 
*  be  preferred  before  any  other  Executor  made  by  a  Co- 
Executor  ;  but  the  00^01*3  of  the  Civil  Law  held^  that  a 
^  Refufal  is  peremptory  by  their  Law. 

To  the  two  Limitations  as  aforefaid  may  a  third  be 
added,  whereby  one  Executor  may  fue  or  be  fued,  without 
the  other  Co-Executor ;    namely,  (13)  when  no  Exception 

•  Jo.  ac  Athon.  in  le-  is  made  againft  the  Proceedings  by  the  Party  «".  Hereunto 
gat*  Ubertatcm,  dcexft-  alfo  may  be  added  a  fourth  Limitation,  that  is  to  fay,  when 
cut.  tea^m.  j^^y  ^^g  ^f  ^^^  Executors  doth  fell  fome  of  the  Teftator's 

Goods  for  a  Sum  of  Money ;  for  then  that  Executor  which 

fold  the  Goods,  may  himfelf  alone  fue  for  the  Money  due 

»  Brook  AbTidg.  tit.  ^^^  the  fame  Goods  «.    What  if  the  Teftator  make  two  Ex- 

Sxecot.  B.  ()5.  ecutors,  whereof  the  one  refufeth,  and  the  other  provcth 

the  Will,  who  afterwards  maketh  others  as  Executors,  and 
dieth.    Whether  may  thefe  Executors  of  the  Executor  fue 
•  for  the  Debt  due  to  the  firft  Teftator,  or  the  furviving  Ex- 

ecutor who  refufed  ?  It  is  bolden,  that  he  which  did  rc- 
fufe  the  Executorfhip,  cannot  allhme  that  Office  after  the 
Death  of  his  Fellow  Executor.  And  therefore  the  Execu- 
tors of  the  deceafed  Executor  may  fue  or  be  fued  for  the 
Debt  of  the  firft  Teftator,  and  not  the  furviving  Executor, 
who  did  refufe  the  Executorfhip  whilft  his  Co-Executor 

•  Dycr.fol.  160.  n.  A%*  lived  o.     And  this  may  ftand  for  a  firft  Limitation,  wherein 

one  Kxecutor  may  fue  or  be  fued  without  the  other. 

Furthermore  it  is  to  be  noted.  That  when  the  Teftator 

doth  ttjake  divers  Executors,  if  (14^  any  of  them  do  get 

the  Pofifeflion  of  the  Goods  x)f  the  Teftator,    the  other 

£xecutoi\  hath  no  A<9ion  for  Recovery  of  the  fame  Goods, 

p  Brook  tit.  Eicecut.  n.  or  any  Part  thereof?;    for  one  Executor  cannot  for  ano- 

98. part.  6.  J.  3.  then     Howbeit, \rt^)\i  the  Teftator  make  divers  Executor?, 

and  do  bequeath  to  the  one  of  them  the  Refidue  of  his 
C     3^7     ]      Goods;  it  is  not  only  lawful  for  him,  to  whom  they  tvc 

bequeathed,  to  retain  the  fame;  but  alfo,  if  the  other  Ex- 
ecutor enter  thereunto,  he  is  fubjefl  to  an  A6lion  of  Trrf- 
%  Brook  d.  tit.  Execut.  pafs  <1.     Likewife,  if  the  Teftator  do  bequeath  unto  all  his 
"»•  *^4?  Executors  the  Refidue  of  his  Goods,  the  fame  ought  to  be 

equally  diftributed  amongft  them.     In   which  Cafe,  1  fap- 
pofe  the  Office  of  the  Ordinary,  to  whom  they  ai"e  account- 
able, is  of  great  Authority,  if  one  of  them  feek  to  defraud 
» C.  tua  no«  de  tcftam.  another  r.     Which  is  to  be  underftood  whilft  the  faid  Exe- 
extr.  Brook    Abiidg.  cutors  bc  yet  living ;' for  if  any  of  them  happen  to  die, 
til.  Accpmp.  n.  8.        j^j^  p^^^  ^^jj  ^^^^^^  ^^  ^j^^  Exccutor  furviving :  Unlefs  the 

Teftator  by  his  Will  did  declare,  That  the  Refidue  of  his 
Goods  fliould  be  equally  divided  amongft  them.  For  thefe 
Words,  Equally  to  be  divided^  in  a  Will,  do  make  a  Tenancy 
in  Common.  In  which  Cafe,  if  any  of  them  die,  the  others 
furviving,  yet  ntverthelefs  the  Executors  or  Adminiftrttors 
of  the  Party  dying  may  recover  fuch  Part  of  the  Deceafed s 
Goods  undivided,  as  he  himfelf  fhould  have  had,  if  he  had 
-T^       r.  I.    vk   -  lived ».'    Or  if  the  Teftator,  making  divers  Evccutors,  do 

■  Dom.    Coke,    lib.   3.  '  o  u*«iii»fcth 

ReUtioniim  inRatclift  's  beqUCfttD 

Cufe,  fol.  39.  n.  5.  ub;  yefert  ita  i:9p|;j9J!j4lcAtum  HHk,  ctiuufi  v.mMi  in  f^Oo  iatenuutboBorump^ 
tltio< 
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bequeath  to  every  of  them  a  hundred  Pounds,  though  one 
of  them  die,  the  otheas  furviving  ;  yet  tiiat  hundred  Pounds 
fhallnot  accrue  unto  the  Survivors,  but  fhall  belong  unto 
the  £xecutors  or  Adminifhators  of  the  Deceafed,  as  a 
diffinft  Legacy  t.  t  R^tio  eft  quU  non 

funt  cunj  xinQ.  \  nee  re  nee 
verbis,  &  ideo  non  ell  locus  rei  accTefctndae*    Jaf.  poft*  Bar«  in  L*  hujufmoUi.  ft*,  de  lega,  i*  o,  '4, 

But  ( 1 6)  what  if  the  Teftator  make    many  Executors, 
giving  them  the  Refidu^  of  his  Goods,  of  which  Executors 
he  nameth  one  by  his  pro ppr  Name,  the  reft  by  a  Name  col- 
leftive  ■  As  for  Example ;  the  Teftator  faith,  I  make  my 
Brother  and  his  Children  my   Executors,  to  whom   I  be- 
queath the  reft  of  my  clear  Goods  :     Whether  in  this  Cafe 
ought  the  Father  to  have  as  much  as  all   his  Children,  or 
whether  ought  every  Child  to  have  as  much  as  the  Father  ? 
I  fuppofe,  that  in  this  Cafe  the  Refidue  of  the  Death's  Part 
ought  to  be  divided  into  two   Parts,  and  that  the   Father 
ought  to  have  as  much  as  all  the  Children  "  ;  for  it  is  deli-  ••  Jaf.  in  L.fin.  deim^ 
vered  fora  Rule,  f  hat  where  divcis   Perfons   be  compre- P"**- **  *];  ^^'^^;  ^<^« 
hcnded  under  one  Name  colkaive,  with  another  third  Per- ^''"^"^•^^^•^^*^*^^*^-^' 
fon,  then  all  they  which  be  included  under  that  one  Name, 
do  rcprefent  one  only  Perfon  ^-     Of  which  Rule  ncveithe-  »  Jaf.  in  d.  L.  fint 
Icfi  there  be  divers   Exceptions  ;  one  is,  when  the  Teftator  Mantic*  dcconjcft.  uit. 
willeth  the  faid  Goods  to  be  equally  divided  amongft  them  y.  opVrs  pretiim  ^tiixlZ 
Another  is,  when  the  Children  were  not  born  at  the  Time  dcrc. 
of  the  Making  of  the  Teftament  z.     The  Third,  and  that  p^^-  '^e  ^1^.  ff 'de 
is  general,  is  when  the  Teftator  meaneth,  that  every  Perfon  hjcred.  inftit.  Dec.  cun- 
ihall  have  a  like  Portion  ^t    For  in  thofe  Cafes  the  Rule  fii.' 597; 
doth  not  hold,  but  Diftribution  is  to  be  made  according  tOL-^^^.j^J'/'j.^l^jj.^JJ 
the  Number  of  the  Perfons ;  that  is  to  fay,  if  there  be  three  reb.  dub-'ft.     '  *  '   * 
Perfons,  then  the  Refidue  of  the   Death's   Part  is  to  be  di-  '  J^^-  »"  eand.  l.  fin. 
Tided  into  three  Parts  ;  and  if  there  be  four  Perfons,  then  ^^rtiadidil'^^regilialS 
•into   four  parts;    and    if  there   be  more,  then  into  n^orefcptcm    iimitatiLnibu« 
Par^s  ;  every  Part  equal  for  every  Perfon.  dotatam. 

If  (17)  the  Teflator  do  appoint  the  Child  in  the  Mother's 
Womb  his  Executor,  and  it  falleth  out,  that  the  Mother 
doth  bring  forth  two  or  three  Children  at  that  one  Bijth, 
they  are  all  to  be  admitted  Executors  1>.     And  as  they  are  ^  jaf.  in  l.  ^hcet  ff". 
all  to  be  admitted  to  the  Executorfhip,  fo   are  they  all  to  dc  lib  &pofth.Mant!c. 
enjoy  the  Legacy.     And  therefore,  if  the   Teftator  fay,  I -^^h.^! t  4 '* ''''^' ^'*'' 
do  bequeath  a  hundred  Pounds  to  the  Child  in  the  Mother's  '   r    *  0*28     1 
Womb;  and  if  llie  doth  bear  two  or  three  Children,  the       L     »> 
Legacy  is  to  be  divided  amongft  them  <^.     But  (r8)  if  the  '  Paul,  de  Caftr.  in  L. 
Teftator  fay,  if  my  Wife  fliallbring  forth  any  Child,  I  qji  fiVubus,  j.i.ft.di^ 
give  to  the  fame  an  hundred  Pounds  ;  and   fhe  bring  forth 
two  or  three  Children.  ,  In  this   Cafe  every  Child  may  ob- 
tain an  hundred  Pounds,  if  the  Teflator's  Goods  do  fofficc  ^ 
to  fatisfy  the  fame  <^,  unlefs  it   be  proved,  that  it  was  the  *  D.  L.  qui  filiabus  J. 
Tcftator's  Meaning,  that  they  fhould  have  no  more  but  an  '-^DD.  ibid. 
hundred  Pounds  amongft  them  ^.                                              •  Text,  in  d.  §.  i. 

Vol.  L  C  ac  What 
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What  fhall  wc  fay  to  this  G^ueftion  ?    The  (19)  Tcftator 
rnakcth  the  Child  in  the  Motber's  Womb  JExecutor,  and 
willeth.  That  if  if  be  a  Man-Child,  he  fliall  have  two 
Parts  of  the  Refidue  of  his   Goods,  and  the  Mother  but 
one;    and  if, it  be  a  Wopan-Child,  that  then  the  Mother 
'    fhall  have  two  Parts  of  the  faid  Refidue,  and  the  Daughtet 
but  one-     The  Willsbeing  thus  framed,  the.  Mother  bring- 
eth  forth  a  Son  and  a  Daughter;  how  much  of  theTeftators 
Goods  is  due  to  each  Perfon?     In  this  Cafe,  every  Pcrfon 
is  to  have  a  Portion  anfwerable  to  the  Rate  or  Proportion  of 
»t.  Inftit.  ff.  d*lib.«f  the  Teftator^ ;  that  is  to  fay,  the  Son  fhall  have  twice  fo 
fofth.  Mantic.  de  con-  jjjuch  as  the  Mother,  and  the  Mother  twice  fo  much  as  the 
jea.  lilt.  vol.  lib.  4-  tit*  Daughter  :     For  Example ;    the  Refidue  of  the  Teftator's 
^*  °'    '  Goods  arifing  to  fevenfcorc  Pounds,   the  Son  ought  to  have 

fourfcore  Pounds,  the  Mother  forty,  and  the  Daughter 
twenty  :  So  the  Mother  hath  double  as  much  as  the  Daugh- 
ter, and  the  Son  hath  double  as  much  as  the  Mother. 

But  what  if  the  Will  be  as  before,  that  the  Iffue  Male 
fhall  have  two  Parts,  and  the  Mother  one  PafJT  and  flie 
bringeth  forth  an  Hermaphrodite,  fhall  ituch  Child  have  as 
much  as  both  Male  and  Female  Children  ?     He  (hall  not, 
but  only  t!ie  Portion  due  to  the  Sex  that  doth  moft  prevail. 
Co-Executors   being  in    (zo)  Law  but   as  one  Perfofl, 
therefore   the  A61  of  one  is  tlie  Acft  of  thetfi  all,  and  the 
Poffeffion*of  one  is  accounted  the  Poffeflion  of  all,  and  the 
Payment  of  Debts  by  or  to  one  of  them  i^  the  Payment  of 
or  to  all  of  them ;    and  the  Sale  or  Gift  of  the  Teftaior's 
Goods  by  one,  is  the  Sale  or  Gift  of  all ;   and  likewife  a 
Releafe  before  Judgment  of  one  of  them,  is  a  Releafe  of 
all. 
PtmtU  v^rf.  Ftme,  Cto.     Co-Executors  had  a  Leafe  for  Yeai-s,  one  of  them  fold  the 
Uiz.S4;*    Moor  350.  Term,  and  the  Sale  was  adjudged  good;    becaufe  each  of 

them  had  an  entire  Power  to  difpofe  it,  both  of  them  being 

poffcfled  in  the  Right  of  one,  (viz.)  in  the  Right  of  the 

Teftator;    and  for  this  Rcaf on  one  of  them  cannot  aifign 

the  Term  to  another  of  them,  becaufe  he  was  poflefled  of 

the  whole  before. 

^e  FuTihfT's  Caft,  Cro*      One  Executor  fliall  be  barred  by  the  Acquittance  of  his 

Eii^.  471.  '         Co-Executor,  becaufe  each  is  i  mi  tied  to  the  whole,  they 

Uutry  ytT^.^Aldrtd,  a  being  but  as  one  Executor  tjo  reprefpnt  the  Teftator ;   the 

Keirw.  23/s*  p.      .    Law  if  the  fame  where  one  confeffcs  the  A61ion,  for  that 

fhall  bind  the  other  for  fo  much  of  tlie  Teflator*$  EAate  as 
he  hath  in  his  Hands. 
KkificAv,  NiMfirt,  cic,     T.  S.  was  bound  in  a  Bond  to  the  Teftator,  who  made 
Wu.  478.  two  Executors,  and  died ;  the  Executor  who  had  the  Bond 

gave  it  up  in  Satisfaflion  of  his  own  Debt,  and  died:  The 
furviving  Executor  brought  an  Aflion  of  jD^/<ir»^againfthim 
who  had  the  Bond ;  and  adjudged  not  good,  for  he  might 
have  releafed  the  Debt ;  and  therefore  might  difpofe  the 
very  Deed  by  which  the  Debt  was  created- 

§.  XXI.  The 
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§.  XXL  The  Executor  of  an  Executor,  and  where  he      [    ^29    ] 
fliall  be  charged,  and  what  Aftions  are  maintain- 
able, by,  or  againft  him. 

* 

THE  Executor  of  ai^  Executor  (where  there  is  no  joint 
Executor)  5s  Executor  to  the  firft  Teftator,  and  hath 
Right  to  all  the  Profit,  and  is  liable  to  all  the  Charge  that 
the  firft  Executor  had,  or  was  fubjeft  unto.  But  the  one 
TeftatoT*s  Goods  fhall  not  ftand. charged  for  the  other  Tef- 
tator's  Debts,  but  each  for  his  own  *^,  1  25  Ed.  5.  c.  4.  pi. 

pom,  f,  86.  §4  H.  6.  fol.  14.  C  1.  5.  f.  9* 

If  an  Executor  of  an  Executor  aflbme  the  Adminiftration 
of  the  firft  Teftator's  Goods,  he  cannot  afterwards  refufe 
the  Adminiftration  of  the  Goods  of  the  latter  Teftafor,  but 
he  may  accept  ^hc  latter,  yet  refufe  the  former,  but  not 
^<^<>'^ira\  *  T.  T7  T»c.  c.  B. 

ff^tJft  and  Uejden\  Calc,  Hurt*  30, 

An  Executor's  Executor  fliall  not  be  admitted  to  admi- 
mfler  the  Goods  of  the  firft  Teftatoi-,  where  the  firft  Execu- 
tor refufed  to  adminifter,  or  died  before  Probaiey  unlefs  the 
Rejiduum  bonorum^  after  the  Debts  paid,  be  given  by  the 
^  ill  to  the  (irft  Executor  «,  .  pyer,  foi.  3^2.  Tr.  4 

Car,     C.    B.      Dem^i 
Cafe,  Crokc,  part.  i.  fol.  iiS. 

Error;;  the  Error  afligned  was.  That  the  faid  Jf"'.  E.  had 
brought  an  A6lion  of  Debt  upon  an  Obligation  by  the  Name 
of  ^.  E.  Adminiftrator  Bonorum  catallorum  A.  E.  durante 
minori  estate  of  J.  E.  Executor  of  the  faid  A*  E.  Executor  of 
R,  Emry,  and  demands  Judgment  uppn  an  Obligation  of 
29/.  made  to  the  faid  /?.  E.  the  firft  Teftator :  Whereas  he 
could  not  bring  an  Aftion  by  this  Name,  but  as  Adminif- 
trator of  R»  E,  For  by  this  Adminiftration  committed,  he 
hath  no  Authority  to  middle  with  the  Goocjs  of  the  firft 
Teftator.     And  for  this  Caufc  Judgment  was  reverfed  <l.        i  h.  33  Eij*.  B,  R, 

RoB  Limmer  vcrf.  ff^il, 
Emrj,  C^oke,  part.  3.  fol.  ?li.  n,  2.     2(7  H.  8.  7, 

Executor  of  an  Executor  cannot  fell  the  Land  of  the  firft 

Teftator  >%  y   Brook  Abridg.   tit- 

Executor,  p.  3.  &  tit.Tcftam.  p.  1.     19  H.  8.  fol.  4« 

\ 

I 

There  are  two  Executors,  one  of  them  maketh  his  Exe- 
cutor and  dicth.  Debt  lieth  againft  the  Executor  .which 
furviyeth,  and  not  againft  the  Executor  of  him  which  is     • 

dead  z.  •  10  H.  6.  26.  Brook, 

tit.  Execut.  p.  160.    Dyer  i6c^ 

Two  Executors,  one  of  them  proved  the  Will,  the  other 
refufed  before  the  Ordinary,  who  thereupon-granted  Admi- 
niftration to.  the  Qthcr,  who  made  his  Executor,  and  died ; 

C  c  c  5?,.  end 
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ftnd  that  Executor  alone  brought  an  A6^ion  of  Debt  for  a 

Debt  due  to  tlic  firft  Teftator ;  and  adjudged  that  the  Action 

^    dkl  lie ;  for  though  he  who  lefufed  might  adminifter  at  any 

Time,  yet  it  niuft  be  in  the  Life-time  of  his  Companion, 

and  he  being  dead,  that  Election  is  gone ;    but  where  an 

Adminiftrator  got  Judgment,  and  then  died  Inteftate,  his 

Adminiftiator  cannot  have  Execution  on  that  Judgment, bc- 

caufe  he  is  not  privy  to  it. 

*    BruJrdh  Cafe,    5      And  fo  is  "^  BrudnelVs  Czity  (xiz.)  an  Adminiflrator  Ju- 

Rep,  9.  rante  winore  atate  got  Judgment  and  died,  having  fiift  made 

T»  S*  his  Executor,  who   brought  a  Scire  Facuis  on  that 

Judgment,  and  thereupon  the  Defendant  brought  a  Writ  of 

r       230     1       Error;  and  adjudged,  that  an  Executor  of  an  Admitnjlrator 

cannot  have  Execution  upon  a  Jucigmcnt  obtained  by  the 

Adminiftiator,  becaufe  he  is  not  obliged  by  Law  to  pay  the 

Debts  of  the  InteiPtate. 

/^..i?  V.  ^farJht  Latch      But  an  Executor  of  an  Executor  may  avott/  for  Rent  due  to 

^'**  the  firft  Teftator;  and  this  he  may  do  frofrio  jure^  (^^'O 

Leffee  fqr  Years  rendering  Rent,  made  E.  C\   his  Executor, 

and  died ;  and  -ff.  G.  made  T>  S,  her  Executor  and  died. 

2\  S.  diftraincd  for  Rent,  and  in  Replevin  he  avowed  yarr 

fuo  froprio;  and  adjudged  that  this  Avowry  was  good;  And 

though   it  was   infifted,  that  an  A^Hon   of  Debt   was  the 

piopcr  Remedy  due  in  the  Life- time  of  the  Teftator,  yet  it 

was  held,  that  a  Diftrcfs  was  proper  by  Rcafoh  of  the  Re* 

vcilion  wliich  made  the  Privity.. 

J^/VW/w  v€T.  S^trrmvt,      Devife  of  a  Legacy  to  7\  5.  and  the  Teftator  appointed 

I  cbmc.    Rep.     57.  p.   S.  and  D.  his  fVife  to  be   Executors,   and  died;   the 

AsH'cf'  "      '        iluft)and  made  D.  his  Wife  and   JV.   S.  his  Son  Executors, 

and  died;  and  Z*.  5.  the  Legatee  exhibited  a  Bill  againft 
/>.  the  Widow  and  her  Son,  wherein  he  charged,  that  the 
Eftatc  of  the  firft  Teftator  liable  to  this  Legacy  was  come  to 
tlicir  Hands,  the  one  being  the  furviving  Executor  of  the 
faid  Teftator,  and  the  other  being  the  Executor  of  the  dead 
Executor;  and  upon  a  Demurrer  to  the  Bill  hy  the  Son  ^  it 
was  infifted,  that  the  furviving  Executrix  of  the  firft  Tef- 
tator was  only  liable,  and  that  he  (the  Son)  who  was  Ex- 
ecutor of  an  Executor,  was  not  accountable  for  the  Eflatc 
of  the  firft  Teftator;  but  decreed,  that  his  Eftate  is  liable 
•     into  whofefocver  Hands  it  came. 
Chatnheriain\c\^\iKChim*      Two  Exccutors,  onc  of  them  made  T.  5.  his  ExecutoFi 
heriasn   I  ci.an.  Rep.  ^jjj  ^|^^  .  yet  an  A6lion  of  Debt  lies  againft  the  Survivor; 

but  It  will  not  he  againft  an  Executor  ot  an  Executor,  upon 
a  Snggeftion  of  a  Devafiavit  made  by  thefirfl  Teftator^  becaufe 
it  is  a  pcrfonal  Wrong;  and  my  Lord  Halt  was  of  Opiwp", 
tliat  it  was  obtained  with  fome  DiflBculty  to  allow  an  Aftion 
of  Debt  to  be  good  againft  the  Executor  himfclf  upon  a 
Suggeftion  of  Waftc  by  his  Teftator :  However,  Chancery 
thought  It  equitable  to  make  an  Executor  of  an  Executor 
liable  to  anfwer  the  Quantum  of  the  Devafiavit  t0|the  Cre- 
ditors, fo  far  as  the  Executor  had  AiTets  from  his  Executor; 
and  about  three  Years  afterwards  the  Parliament  enadedi 

thai 
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that  an  Executor  of  an  Executor  fliall  be  liable  as  his  Tef- 
tator  would  have  been,  where  the  Goods  are  v'afted  or 
Converted.  *  30  Gir.  2,.  cap*  7. 

A  Man  makes  two  Executors  and  dies ;  one  of  the  Exe- 
cators  fidotketh  an  Executor  and  dies ;    the  other  furvives, 
and  dies  Inteftate.    The  Executor  of  the  Executor  (hall  hot 
meddle ;  for. the  Power  of  the  Teftator  was  deteimined  by 
his  Death,  and  the  Survivor  of  the  other;  and  the  Ordi- 
nary may  commit  Adminiftration  of  the  Goods  of  the  Exe- 
cutor which  furvived,  and  of  the  Goods  not  adminiftered  - 
of  the  firft  Teftator  ^.     And  if  the  Executor  of  the  Execu-  •  s^H.  8-  Brook  iUd. 
tor,  who  died  fiift,  meddle  with  the  Goods  of  the  firft  Tef-^  P"^*  i49« 
tator,  he  may  be  fued  by  the  Creditors  of  the  firft,  Teftator, 
as  Executor  of  his  own  Wrong  f.     But  where  there  is  no  f^x,  <  r ,  ,,«  _. 

•   •   .  c  I.  n  T-i  •  1  •   u  .L      •        •  39  H.  6.  fol.  45  Brock 

jomt  hxecutov,  there  moft  Things  which  concern  the  im- ibid.  part.  99,39.    ai 
mediate  Executors,  extend  alfo  to  the  mediate,  or  more  re- 1^^^-  4  az.  xoH-  6.a6. 
mote  Executors  ;  and  the  mediate  Executor  in  the  fourth  ^*       ^*  2^^'' 
and  fifth,  or  farther  Degree,  ftands  in  like  Manner  Execu- 
tor to  the  firft  Teftator,  as  the  firft  and  immediate  Execu- 
tor, and  may  fue  and  be  fued  as  the  former. 

Dcvife  that  ,his  Executoi-s  fhall  take  the  Profit  of  his 
Land,  until  the  Heir  fhall  be  of  full  Age  to  pay  Part;  one    ^ 
of  the  Executors  dies,  after  the  Survivor  maketh  his  Exe-       r     #»«j      1 
cntor  and  dies ;  the  Executor  of  the  Executor,  who  died       L       o       J 
laft,  ihall  have  the  Profit,  bccaufe  it  is  an  Intereft  which 
forvives  g.  «  Pyer,  fol.  zto.      • 

In  Debt  againft  the  Executor  of  an  Executor;  the  De- 
'  fendant  pleaded.  That  the  Executor's  Teftator  had  fully 
adminiftered,  and  that  he  hid  nothing  in  his  Hands  at  the 
Time  of  his  Death;  and  it  was  fou^d,  that  he  had  Aflets; 
whereupon  a  Fieri  Facias  iffued  to  the  Sheriff,  and  he  re- 
turned,, that  the  Defendant  had  nothing :  And  it  was  held^ 
That  the  Sheriff  fhould  be  amerced,  for  he  fliall  be  eftopped 
to  make  fuch  a  Return ;  and  that  it  fhould  be  no  Prejudice 
to  the  Plaintiff,  for  that  the  Debt  fliall  be  charged  fo  lortg 
as  the  Record  remains  in  Force,  not  reverfed  by  Error  nor 
Attaint.  And  if  he  hath  no  Goods  of  the  Teftator's,  he 
fhall  be  charged  of  his  own  proper  Goods ;  for  that  when 
he  pleaded,  that  the  firft  Executor  had  fully  adminiftered, 
he  did  not  deny,  but  that  Affets  came  to  him  after  the 
Death  of  his  Teftator  h.  h  p^fch,  3  EUz.  Moort 

Rep.  fol*S(3*n«  8l» 


■«#•-    .•^ 
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§.  XXII.  Of  an  Infant  Executor ;  an  Executor  or  Ad- 
miniftrator  durante  minori  atate;  where  Adminif- 
tration  durante  minori  ataie  fliall  be  good ;  what  Afis 
done  by  fuch  an  Adminiftrator  fhall  be  good ;  and 
where  fuch  Adminidration  fhall  ceafe  and  deter- 
mine.     lie  contra, 

•  Brook  AbTiag.  tit.  A  N  Infant,  how  young  focvcr  he  be,  may  be  Executor,* 
Exccut.  n.  II.  tiu  Co..  /\  yttth^  Execution  of  the  Will  Ihall  not  be  committed 
4.  ,3.  unto  him,  until  he  attain  the  Age  of  fcventecn  Years  ;    For 

Adminiflratiou  granted  durante  minori  estate  ctzitSy  when  the 

*  C.  lib,  5.  Princif,  Infant  Executor  attains  to-  that  Age  of  feventeen  Years *». 
Cafe.     *  And  if  it  be  a  Female  Infant,  and  married  to  a  Man  of  fe- 

ventecn  Years  of  Age,  or  more;  it  is  then,  as  if  her  felt 
were  of  that  Age,  and  her  Hulband  fliall   have  the  Exccu- 

•  Brook,  tU,  Exec.  n.  tion  of  the  Will,  and  Adminiftration  thereof «  This  Li- 
114.  ao  Ed.  4-  foi-  ly*.  initation  of  feventeen  Years  comes  in  by  the  Canon,  not  by 

lib.     5.     ">!•      29.      6.     ,       ^  r  ^  '  • 

Prina^i     Cafe      Prince  the  Common  Law  d. 

verfu«  StmbfoH,  Cro.£liz\ 

718.    %  Aiid.  132.  ^  Office  of  Execut.  c.  iS(. 

An  Infant  was  made  Executor,  and  Adminiftration  wis 
granted  to  another  durante  minori  atate  of  the  Infant,  who 
brought  Debt  for  Money  due  to  the  Inteflate,  and  had  the 
Defendant  in  Execution,  and  then  the  Executor  came  of  full 
Age.  It  was  movedj^  that  the  Defendant  might  be  difcharged 
out  of  Execution,  b^caufe  the  Authoa:ity  of  the  Adminiftra- 
tor  is  determine^,  and  he  cannot  acknowledge  Si^tisfaSion ; 
and  it  was  faid.  That  he  was  rather  a.  Bailiff  to  the  Infant, 
than  an  Adminiflrator.  But  the  Judgment  of  the  Court  was, 
•M.  40  Eiiz.  C.  B.  '^.^*^  though  the  AuthoVity  of  the  Adminiftrator  wasdeter- 
Goldib.fol.  104.  mined,  yet  the  Recovery  and  Judgment  did  remain  *. 

A.  brought  an  A6lion  againA  JS.  as  Adminiftrator  of  LS. 
during  the  Minority  of  C  Iffue  being  joined,  it  was  found 
for  the  Plaintiff:  It  was  moved  in  Aneft  of  Judgment,  that 
the  Declaration  was^  not  good,  bec«tufe  mm  conjlaty  whether 
C.  were  feventeen  Years  of  Age  at  the  Time  of  the  Aftion 
commenced,  at  which  Time  the  Adminiftrator's  Authority 
[     332     ]       is  determined  :   But  it  was  adjudged,  that  the  PlaintiflF  |icfd 

not  fet  forth  that  Matter;  firf^,  becaufc  the  Plaintiff  is  a 
Stranger  to  the  Defendant's  Power.  Secondly,  the  Defen- 
dant, by  joining  Iffue,  hath  admitted  that  his  Power  doth 

*  T.  6  T?c.  B.  R.  Crcft  continue  ^. 

and     fVJbmk'i    Calc,  Yclv.  Rep.  iz8. 

An  Account  brought  by  an  Adminiftrator  durante  minora 

atate^  againft  the  Defendant,  as  Bailiff  of  fuch  a  Manor  ;- 

it  was  found  for  the  Plaintiff*     It  was  moved  in  Stay  of 

Judgment,  that  it  is  not  ftiewed  that  the  Executor  (the 

Infant)  was  within  the  Age  of  feventeen  Years ;   and  it 

might  be,  that  he  was  above  the  Age  of  Seventeen,  and  yet 

under 
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under  Age,  Per  Curianiy  It  ftiall  not  be  intended,  unlefs  it 
be  ihewed,  that  he  was  above  feventeen  Years ;  efpecially, 
when  the  Defendant  hath  admitted  him  to  bring  the  Aflion, 
and  had  pleaded  to  Iffuc  g.  t  M.  7  Cit.  JVeih  verf. 

^  -  '      Stme.    Croke,    part.  i.,fol.  240- 

Moft  of  the  Refolutnons  before  the  Statute  for  fettling 
Inteftates  Eftates  are,  that  if  it  appear  on  the  Pleadings^ 
that  the  Adminiftrator  was  move  than  §  feventeen  Years  §  1  Vernon  346. 
old ;  in  fuch  Cafe  the  AdminlAration  is  determined. 

The  Adminiftrator  fl^tf -5(>«/j  nony  &c,  durante  minori  atate  Major  verfus  Ptck,    i 
of  Rebecca  Woody  brought  an  ASiott  of  Covenant  againfl  ^"^^'  ^35- 
Hufband  and  Wifey  who  was  Ffcecutrix  of  herjirjl  Hvjband  ; 
and  the  Plaintiff  averred  th^i /he  was  under  Age ;  th^  De-  * 

fendant  pleaded  in  "Bar,  that  after  the  laft  Coatinuance  the 
faid  Rebecca  came  of  Age,  {viz.  Twenty-one ;)  the  Plaintiff 
demurred ;  but  it  was  never  argued,  becaufd  he  could  not 
maintain  his  Demurrer ;  for  as  foon  as  Rel>ecca  came  of  Age 
the  A6lion  was  determined. 

An  Adminiftrator  durante  tninori  atate  of  a  young  Woman  Ceh  verfus  fl*tr%  x 
exhibited  a  Bill  in  Equity,  and  an  Account  was  decreed  ;^*^""  *5' 
afterwards  Hie  married^  and  thereupon  the  Adminiftration, 
during  her  Minority,  was  committed  to  her  Hujbandy  who 
exhibited  a  new  Bill,  to  have  the  Benefit  of  tlie  former 
Proceedings ;  to  which  the  Defendant  demurred ;  and  the 
Quieftion  was,  whether  this  fecond  Adminiftrator  could  carry 
on  the  Account ;  it  was  obje6led  he  could  not,  becaufe 
fuch  an  Adminiftrator  could  not  at  Law  take  out  an  Exe- 
cution upon  a  Judgment  obtained  by  the  firft  Adminiftrator; 
but  decreed  that  the  Defendant  ftiould  put  in  his  Anfwer, 
and  that  Matter  fhould  be  faved  at  the  Hearing  the  Caufe. 

An  Infant  Executor  cannoi  rekafe  or  difcharge  a  Bondj 
without  receiving  the  Money  due  thereupon.    Firft,  Becaufe 
it  will  be  a  Devajlavity  and  charge  the  Infant  Executor  de 
bonis  frofriis*    oecondly.  It  would  be  a  Wrong,  which  an 
Infant  by  his  Releafe  cannot  do  :     And  thirdly,  Becaufe  it 
is  not  purfuant  to  the  Ofl^pe  of  an  Executor ;    but  all  A&s 
and  Things  which  he  legally  doth  according  to  his  Office 
and  Duty  of  an  Executor,  l>tall  bind  him  ^.     But  if  upon  »«H.2iEli7.B.  R.  l^J" 
a  iingle  Bond  or  Obligation,  the  Infant  receive  the  Money,/'^»  Caf.  Aadeif.  Rep. 
and  make  an  Acquittance  or  Releafe, />^r  Curianiy  it  is  good,  ^^;  '^'^^p.^^^;  ^^^ 
and  the  Infant  fliould  bc^'  bound  thereby.  Kmvttgn  v.  Ltaham  bie. 

A  Guardian  recovered  in  Debt  upon  an  Obligation  made  • 

to  an  Infant ;  the  Defendant  paid  the  Principal  and  Cofts, 
and  prays,  that  the  Guardian  be  ordered  to  acknowledge 
Satisfa^ion  :  The  Court  faid,  that  a  Guardian,  or  Infant, 
ot  Executor,  may  not  acknowledge  Satisfaction  for  more 
than  they  receive ;  and  for  fo  much  they  ordered  the  Guar-  ' 

dian  to  acknowledge  Satisfa6libn,  and. made  an  Order  that 
no  Execution  ihould  iffue  for  the  Rcfidue>.  t  t.  14  Jac.  B.  R. 

Whitt     vcrfjg       HJl, 
Moor*»  Rep.  fol.  854.  n.  1163. 

Infant 
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Infant   Executor,   the    Adminif^ration    was    committed 
durante  minor i  atate^  Debt  was  brought   againf!  the.Admw 
[     333     ]       niftrator,  the  Infant  cometh  of  full   Age,  and  the  Juftices 
»  H.  S9  £!»•  B.  R.  doubted  much,  if  the  ASion  did  not  abate  ^. 

FW    vcrfus      Glanvil, 

MooT*8  Rep.  fol.  462.  n.  648.  Godb.  104* 

But  where  fuch  an  Adminiftrator  is  Plaintiffs  and  had  go^ 
Judgment  againft  the  Defendant,  and  had  him  in  Execntion  * 
and  afterwards  the  Tnfant  Executor  came  of  full  Age;  it 
was  moved  that  the  Defendant  might  be  difcharged,  becaufe 

Godb.  104*  the  Authority  of  the  Adminiftrator  (at  whofe  Suit  he  was 

in  Execution)  was  now  determined ;  and  he  could  neither 
'  give  Defendant  a  Difcharge,  nor  acknowledge  Satisfadion 
upon  paying  the  Money  i('  but  the  Court  held  that  the  Judg- 
ment and  Execution  were  in  Force,  and  that  if  the  Defen- 
dant would  be  relieved,  he  mil  ft  bring  2Ln  Audita  ^wrela ; 

♦  a  Lev.  S7-  but  my  *  Lord  Hale  was  of  Opinion,  that  if  Execution  had 

.been  taken  out  after  the  Infant  Executor  came  of  Age,  it 
had  been  wrong. 

If  an  Action  "be  brought   by  an  Adminiftrator  durante 
minori  cetate,  hemuft  aver,  that  the/  Executor  was  ftill  within 
the  Age  of  feventeen  Years,  otherwife  it  is  an  Error  :    But 
if  an  AsStion  be  brought  againA  fuch  an  AdminiAiator,  there 
^  «  H.  13  Jac.  Rot.  gyp.  need  no  fuch  Averment  K 

Carver    vcrf.    Hafilrii. 
\  Hob.  Rep.  fol.  %^u  Crokc,  pan.  i.  u.  C.  lib,  5.  fol.  59.  ^^Sl^fz  Cafe, 

I  Admlniftration  durante  minori atate  of  an  Executor,  is  not 

I  within  the  Statute  of  zi  Hen,  8.   to  be  granted  of  Neccffiiy 

'  to  the  Widow  of  the  Teftator,  becaufe  there  is  an  Executor 

'  all  the  while,  otherwife,  if  the  Executor  were  made  from  a 
»  M.  15  Jac.  Briert  Time  to  comc  "*• 

^  v€T.       Goddard,     Hob. 

'  Rep.  fol.  %s>  1  Roll.  Abr.  923.  S.  C, 


Adminiftratrix  durante  minor!  cetate  of  the  Daughter  Exe- 
cutrix, made  divers  Obligations  unto  the  Creditors  of  the 
Teftator,  and  after  took  Hufcand  ;  the  Court  was  of  Opi- 
nion, that  fo  much  of  the  Goods  of  the  Teftator,  as 
amounted  unto  the  Value  of  /he  Debts  paid,  and  under- 
taken by  the  Wife,  the  Hulband  might   retain   as  his  own. 

MM    ,,  f  r    ft.-^'  Stu.     How  the  Cafe  Ihall  be,  if  the  Wife  die,  for  there  the 

Cife.  Hob.  Rep,  ibid.   Hufband  IS  no  longer  chargeable  «. 

A.  made  his  Will,  and  thereby  ordered,  that  nonefhould 
have  any  Dealing  with  his  Goods,  until  his  Son  came  to  the 
Age  of  eighteen   Years  except  /.  S.  Per  Curiam,  I.  S.  was 

•  M.  27  &    28  El.  Executor  during  the  Minority  of  the  Son  by  this  Will". 

Mri^hfwum    V.    KeighJy, 
Cr^e,  part.  3.  fol.  43.  n.  3 

One  makes  an  Infant  his  Executor,  and  dies,  the  Ordi- 
nary grants  Adminiftration  to  a  Stranger,  during  the  Infant's 
Minority;  after,  when  the  Infant  came  of  lull  Age,  hz 
proved  the  Will :  The  G^ueftion  was,  what  Remedy  the 
Infant  fhould  have  againft  the  Adminiflrator  for  the  Goods, 
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viz.  Whether  a  Writ  of  Account,  or  Dctijiue,  or  have  his 
Remedy  againft  the  Ordinary  himfclf,  to  deliver   him  the 
Goods.    FevCuriamy  he  cannot  have  Account,  but  a  Deti- 
nue, or    he  may    fue    in  the    JLccUliaJlical   Court  for  the     ,J,  «  *   ,    m 
Goods  P.  C.86. 


Executor 

had 

fant  comes  pf  Age,  he  may  bring  an  Action  of  Detinue  for  ^«/A»  vcrf.  Crfl/?/,Sid. 

the  Goods  in  the  Poffeffion  of  fuch  an  Adminiftrator  ;  but  ^^* 

the  fafeft  Way  M  to  charge  him  upon  the  fpecial  Matter. 

Enor  of  a  Judgment  in  Debt  upon  an  Obligation.    The  ^ 

Error  affigned  was,  becaufe  the  Plaintiif  fucs  hy  Attorney^ 
where  he  was  an  Infant ^  and  ought  to  fue  by  Guardian  ;  bu,t 
becaufe  the  Aflion  was  brought  by  him,  as  Adniiniftrator  ; 
fo  that  he  fued  in  outer  droit ;  Infancy  is  no  Impediment  unto 
him,  no  more  Outlawry  \  and  therefore  *he  might  well  fue 
fcy  Auorney,  and  the  firft  Judgment  was  affirmed  M;  but  if  [  334  1 
he  is  fued,  he  muft  appear  by  Guardian,  Freifcot  vc.rfus  T,T' ^^  ^^  •,'^^*' '■*2" 
Cotton,  rofh.  130.  pan,  3.  fol.  541.  H.rj 

liliz.  Rot.  251.  Ba^t/^' 
itatev)  vcTfas  Di^ktcn^  Crokc,  part.  $.  fol.  4^4*  t^frJtd  to  hi  Lo'f* 

There  were  two  Executors,  and   one  of  them  was  an  ^^^M^  v.   Trmnir,  i 
Infant,  and  whether  he  muft  be  joined  in  the  Aftion.  with  ^?';i.*;;^',;-^^^^^^^^^ 
the  other  as  Plaintiff,  was   the   Queftion;  it  was  objeftcd  i  eid.  449.  S.  c  i  Vent, 
that  he  muft  not,  becaufe  an  Infant  cannot  make  a  Warrant  ^^^  ^'  ^" ' 
of  Attorney;  and  if  hc'could,  he  cannot  inftuiS  him  :  Ad- 
judged they  may  both  iiie  per  Atiornatumy  becaufe  they  both 
reprefent  the  Perfon  of  the  Teftator,  and  fiic  in  the  Right  of 
another,  and  therefore  the  Infant  muft  be  joined  with  the 
other.  — 

But  whei^c  a  Judgment  was  obtained  by  the  Teflator,  the  1  Mof?.29%Ra)m.  19S, 
Scire  facias  may  be  brought  by  that  Executor  alone  who  was  ^  ^^v*  ^^^'  ^*  ^* 
of  full  Age;  as  where  the  Wife  and  an  Infant  were  made 
Executors,  and  the  Wife  proved  tlie  Will,  with  a  Refwaia  /- 

jiolejlate  to  the  Infant  when  of  Age,  and  brought  a  Siivc 
facias  uppn  the  Judgment,  fctting  fortlj  the  wlioie  Matter, 
and  that  another  who  was  an  Infant  was  likcwife  Exccutoi  ; 
this  was  held  good,  becaufe  the  Infant  could  not  prove  tlie 
Will;  and  it  would  be  inconvenient  that  tliC  Judgment 
fhould  be  fufpended  till  he  came  of  Age. 

Debt  as  Adminiftrator  to  A.  L^,  durante  minori  a^taie  oi 
W.  L.  Executor,  upon  an  Obligation,  and  avers  that  W.  L. 
was  within  the  Age  of  Twenty-one  Years;  the  Defendant 
pleaded  an  ill  Bar ;  and  it  was  thereupon  demurred :  But  ' 
becaufe'the  Couit  was  refolved  upon  Conference  with  divew 
Civilians  openly  in  Court,  That  the  Power  of  an  Admi- 
niftrator durante  jninori  alate.  doth  ceafe  at  the  Executor's 
Age  of  Seventeen  JT^rs ;  and  that  Adminiftration  committed 
after  that  Age  of  the  Executor,  is  merely  void.  And  not- 
^ithftanding  this  •  Averment  here,  the  Executor  might  Ipe 
'    Vot.  L  Pd4  abovo 
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above  the  Age  of  Seventeen  Years ;  and  within  the  Age  of 

*  H. 40  Eliz*  Pt'i^ct  vcT.  Twenty-one.     It  was  adjudged,  quod  querens  nil cafcret^  Uc^* 

Gafcfiffi,  Croke,  part.  3* 

foil  hoi*  C»  lib.  5*  fol.  g9.  I  BtowhI.  46.  S.  C. 

» 

An  Adminiftralor  durante  minori  dBtaU  of  an  Executor, 
tannot  grant  a  Term  of  Years,  during  the  Minority  of  the 
Executor :  For  fuch  an  Adminiftrator  hath  but  a  fpecial 
Property  ad  commodum  Execuiorisy  and  not  a  general  Pro- 
perty, as  another  Executor  or  Adminiftrator  hath,  tod 
therefore  his  Sale  of  Goods,  except  they,  ht  bona  feritura^ 
or  it  be  for  Neceflity  of  Payment  of  Debts,  which  he  is 
chargeable  to  pay,  iball  not  bind  :  But  he  may  fue  and  be 
fued,  and  yet  his  Authority  is  but  a  limited  Authority. 
And  therefore  like  as  if  Letters  ad  cdUgendum  bona  defunSi 
were  granted  to  one,  then  he  may  fcll  bof/a perituray  as  rruit, 
or  the  like.  It  was  doubted,  wJiether  fuch  an  Adminiftrator 
duratite  minnri  estate  might  afiont  to  a  Legacy,  or  the  Executor 

nority.     JVr  Andevlmiy  An    Executor  of  the 

pa>  i.«Dti-       "& —5,... .'en  Years  may  aflcnt ;  but  whether  the  Affent 

of   an     Adminiftrator    durante  tninori  atate  be   good>  he 

*  H.  41  Elix-Rot.  1097.  doubted  &.    ' 

/VxVf       VCTfos      Sri'f'cr, 

Croke,  piiit*  3»  fcK  7i8«  vid.  lib»  5  fol.  29.  b.     2  And.  132.  S.  C. 


H«  ctiinot  alTent  to  ahy  Murine  hU   Mi 

Aifct.  10  pa/cebt^.       Age  of  Eighte 


Debt  upon   an  Obligation  made  to  the  Teftator,  the  De- 
fendant pleaded  a  Releafe  made  by  one  of  the  Plaintiifs,  the 
Plaintiff  replies.  That  this  Rekafe  Mas  made  without  any 
Confideration ;  and  he  who  relcafed,  was  witiiin  Ageatthc 
r      %'h'i     1       Time  of  the  Releafe  made.     It  was  thereupon  demurred, 

and  adjudged  for  the  Plaintiff,  That  it  was  a  void  Releafe, 
»  p.  40  Ell/.  Rot.  1945.  being  by  an  Infant  without  ConfideratioU  ^ 

Knc:  t<    Kr;f  Executors 

vcrfus  Barktv,  Croke,  part.  3.  fil.  671,  lib.  5*  fol.  27.  Rujftt*^  Cafe* 

And  yot  It  hath  been  held  that  an  Infant  may  be  made 
Executor,  and  may  give  Rcleafes  and  Acquittances  concern- 
ing his  Exccutorfhip,  and  may  fell  the  Goods  of  the  Tcf- 
tator,  burthen  fuch  Releafe  muft  be  for  a  true  and  real'Sa- 
tisfaflion  made,  oiherwife  it  is  void  ;  but  the  Sale  is  good, 
h;T    •  •  /N  r   ,  T  ^«  becaufe  he  is  bound  to  pay  the  Debts  of  the  Tcftator;  and 

M»ct*itttpi^  Cafe,  I  Leoni    ,  ,^,,  «        -.-.  •       n,i«i.ii-  A.»;»h. 

143.   4Lton»?io.       though  fold  under  Value,  yet  it  fliill  bind  him  notwitn- 

ftanding  hi^  Nonage. 

B.  makes  Katherine  his  Wife,  and  John  his  Son  (aged  one 

Year)  his  Executors,  K*  proves  the  Will  alone,  and  marries 

the  Plaintiff,  and  they  (without  the  Son)  bring  Aflion  of 

Debt,  as  Executors,  againff  the  Defendant,  who  pleaded  in 

Abatement  of  the  Writ,  That  John  was  made  Executon^h 

Katheriney  and  that  he  was  yet  alive,  and  not  named,  w* 

The  Plaintiff  replied.  That  John  was  not  above  one  i  c*^ 

of  Age,  t\i2ii  Kathcrine  h^d  proved  the  Will,  and  had  Ad- 

ininiftration  committed  to  her,  during  his  Minority,^ 

Whereupon  Telverton  demurred ;  and  adjudged  for  the  De- 

■  fcndanti 
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fendant,  quod  hlUa  cajfetur.     For  that   they  arc  both  Execu- 
tors, and  ought  to  be  named  in  the  Aaion  «,  'i  T,  6  Jac.  B.  r.  Smith 

\  and  Smith* &  Cafe,  Yclv. 

Hep.  f.'6o,  130.  I  Brownl.  lof.  i>T  (^ 

Debt  by  Executors  upon  an  Obligation  made  to  their  Tef- 
tator  for  Payment  of  Fifty-two  Pounds;  the  Defendant 
pleaded.  That  he  paid  the  Fifty-two  Pounds  to  one  of  the 
Executors  in  Satisfaction  of  the  faid  Debt,  and  all  Intereft 
and  Damages  upon  it ;  who  thereupon  releafed  to  him  the 
faid  Obligation!  The  Plaintiff  replied.  That  the  Executor 
who  releafed  was  within  Age  :  Per  Curiam^  this  Releafc  by 
zxi  Infant  fhall  not  bar,  becaufe  the  Infant  b^ing  Executor, 
by  Courfe  of  Law  is  to  have  the  Benefit  of  the  Forfeiture  of 
the  Bond,  and  the  entire  Sum  in  the  Bond  is  a  Debt  due  to 
the  Executor :  and  the  Infant  being  but  ope  of  the  Executors, 
takes  Part  of  the  Money  only  (although  it  be  all  which  was 
due  in  Confcience)  yet  this  Rcleafe  fliall  not  bar  him;  but 
if  he  will  take  all  the  Money,  and  make  a  Releafe,  this  is 
good  :  And  if  he  will  have  Remedy,  he  muft  liavc  if.  in  a 
Court  of  Equity,  and  cannot  plead  this  Releafe  in  Bar  at 
Common  Law.     Judgment  for  the  Plaintiff  accordingly  ^c.      »  i^l  1%  Car.  B»  R, 

Kni'oeton      y,      Latham, 
proke,    part.  i«    fpl.  490* 

Debt  againft  an  Executor  upon  an  Obligation  of  the  Tef- 
tator,  the  Defendant  pleaded,  that  the  Teftator  made  him 
Executor  until  /.  5.  iliould  come  to  the  Age  of  Twenty-one 
Years,  and  in  the  mean  Time  keep  all  his  Goods  for  him, 
anci  then  deliver  then>  unto  him  ;  and  the  faid  /.  5.  then  to 
be  Executor,  ^nd  fhewed,  that  beforp  the  Ailion,  J.  5.  at^ 
tained  the  Age  of  Twenty-one  Years,  and  he  delivered  the 
Goods  to  him,  which  he  accepted;  it  was  debated  by  the 
Cou.rt,  that  if  the  firft  Executor  w^ffed  the  Goods,»how  the 
Creditor  (hould  relieve  himfelf  for  thofe  Goods,  the  new 
Executor  taking  upon  him  the  Executorfhip.  It  was  argued, 
that  the  old  Executor  did  remain  Executor,  as  to  have  an 
Aftion  agaiuft  them,  for  agaipft  the  Vepdees  they  can  have  ^  t  rn  \  .  n  ^ 
po  Remedy  y.  chaf:Mer  v.    Thmpp» 

^    Hob,  Rep,  fol.  ^6$,  i  Roil,  Abr.  465.  $.  c| 

If  an  Infant  be  made  Executor,  Adminiftration  durante 
minort  atate  may  be  committed  to  the  Mother;  but  fuch  an 
Adminif^r^tor  cannot  fell  the  Goods  of  the  Teftator,  except 
it  be  for  Neceffity  of  Payment  of  Debts,  becaufe  he  hath 
the  Office  pro  commodo  Infantisj  and  not  to  his  Prejudice  ».      '  ^^\,^<555-  ^rgrM$  yer, 

^  '  /'«/r*r,    Styled     Kep. 

.  fol.  463. 

Aiid  yet  he  may  briijg  an  AtSlion  of  Trover  for  the  Goods      \     %i6     1 
of  the  Teftator,  for  he  hath  not  only  the  bare  Cuftbdy,  but&M  vtr^ui^h,  i  j^, 
Ukewife  the  Property  of  fuch  Goods.  Abr,  910.       '       1 ' 

But^his  muft  not  be  intended  an  abfolute,  but  only  a  fpe- 
cial  Property ;  for  it  hath  been  held,  that  he  cannot  fell 
Lctfes  which  were  devifed  to  an  Infant  Executor.,  without 
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fome  reafonable  Caufe ;  as  where  there  were  no  other  Gcfods 
to  pay  the  Teftatoi's  Debts ;  and  the  Reafon  is,  becaufe  he 
hath  only  a  fpccial  Property  fro  froficuo  Exectdorisy  but  he 
may  fell  fat  Cattle,  becaufe  thofe  are  Bona  feriiura. 
ii'i?//^verfu5G«rr,Gcdb.  He  cannot  be  fued  upon  a  Bond  entered  into  by  the  Tef- 
104'  tator,  becaufe  he  hath  no  Intereft  in  his  Eilate. 

There  are   three  Kinds  of  temporary   Adminiftrations. 
Gihfons  Codex  Juris  EccUJiaJlici  Anglicaniy  -page  574. 
1.  Kti  Ki\xci\mftj2ii\on  durante  m'mori  (Etate> 

durante  ahfentia  of  the  next  of  Kia 


i  I 


. 1— fc-^ 


beyond  Sea- 


s' 


pendente  lite* 


An  Adminiftrator  durante  mlnori  cetate  may  maintain  an 
Action  for  a  Debt  due  to  the  Deceafed,  making  a  proper 
Averment,  that  the  Executor  is  above  Seventeen,  i  Rep»  29- 
Figot's  Cafe.  Hob.  2.5 1 .  Carver  v.  Hajlerig.  i  Roll  Abr.  888- 
Wright's  Cafe  :  and  2  BrownL  83.     Skin.  Ref.  1 56. 

As  to  granting  Adminiftration  durante  abfentia  of  the  n«xt 
of  Kin  beyond  Sea,  vide  1  Lutw.  342.  ^  4  Mod.  14.  Ckrc 
V.  Hodge.  I  Lutw.  24I.  Such  Adminiftrator  may  bring  an 
Aflion.  I  Salk.  52.  Slaughter  v.  May.  But  he  ought  10 
aver  the  Abfehce.     Ihid. 

'  An  Adminiftrator  -pendente  lite  in  the  Spiritual  Court 
toucHing  the  Executorfliip  may  bring  an  A6lion.  i  Salk.  4a. 
Slaughter-  v.  May.  Sed  vide  Moor  636.-  Robins  Cafe,  and  2 
JVilliams  58,5. 

Adminiflration  quoad  a  Bond  pendente  lite  concerning  a 
Will,  and  Adminiflration  pendente  ///^concerning  a  Right  rf 
Adminiftration.     Carthev/s  Rep.  153.     2  Williams  585,  586. 

If  an  Executor  afterwards  becomes  Lunatic,  and  thereby 
difabled  from  aSing,  there,  for  Neceffity's  Sake,  the  Ordi- 
nary may  grant  a  temporary  Adminiftration,  with  the  Will 
annexed ;  but  not  if  the  Executor  bec^ome  Bankrupt,  i 
Williams  581. 

All  thefe  temporary  Adminiftrations  are  equally  out  of 
the  Statute  31  Ed.  :^.  c.  11.  And  in  fuch*  Adminiftrations 
the  Ordinary  is  not  bound  to  grant  to  the  next  of  Kin. 
Hob.  250.  Bryers  V.  Goddard,  and  1  P'ent.  219.  Thomas  v. 
Butler.     ^  .  ^ 

Ifracl  Tf'opUaJton  as  Adminiftrator  de  bonis  Nathaniel Clerl 
non  Adminijirat'  by^  Fra^ices  his  late  Wife  and  Executrix, 
f  entente  lile  in  the  Spiritual  Court,  touching  the  Will  of  thf 
faid  Frances,  recovered  Judgment  in  C.  B.  for  52/.  Damage 
fur  aJfumpfA. 

Error  brought  In  B,  R. 

RaymondC  J.  Page2iTi<\  Probyn  Juftices,  were  of  Opinion 
for  affirming  the  Judgment;  and  that  the  Ordinary  had  a 
,  Power  to  grant  Adminiftration /)^«rff;i/r  lite,  though  touching 
^an  Executorfliip ;  that  the  Reafon  of  the  Ordinary's  having 
a  Power  to  grant  Adminiftration  durante  minori  atate  of  an 
Executor,  was,  becaufe  during  the  Infancy  of  the  Executor 
til  ere  was  a  Pcifcn  capable  of  fuing  or  recovering  the  Debt* 
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of  the  Dcceafed ;  that  pendente  lite  there  being  no  Exccufoi' 
that  can  fue,  fuch  Cafe  is  within  the  fame  IMRfchief,  which  * 
would  be  attended  with  great  Inconveniencies ;  that  the  , 

Cafe,  of  an  Adminiftrator  during  the  Abfence  of  the  Exe-  ^  337  ] 
cutor  is  ftronger,  there  being  an  Executor  capable  of  a«9ing,  ' 
who  might  by  Commiifion  prove  the  Will,  and  fue  by  At- 
torney; that  all  thefe  temporary  Adminiftrations,  though 
out  of  the  Statutes  of  Ed.  3.  and  //.  8-  were  yet  allowed  to 
be  within  the  Equity  of  thofe  Statutes,  for  the  Eafe  and 
Convenience  of  the  SubjetSt,  which  ought  to  be  confidered ; 
that  in  the  Cafes  cited  from  Moor  and  Carihrw  [fufra]  there 
was  no  Judgment,  and  the  Reafon  given  in  the  latter  of 
thefe  Books  did  not  maintain  the  Opiniois  , 

But  Lee  J.  doubted ;  for  he  faid,  an  Adminiftration  /><?«- 
denie  lite  touching  the  Executonliip  feemed  to  differ  from 
Adminiftrations  durante  minori  a-taUy  or  durante  abfentia  of  an 
Exec«itor ;  becaufe  in  the  two  laft  Cafes  the  AdminiAfations 
were  graoted  cum  itjiamento  annexoy  which  cannot  be  a  one  ^ 
when  the  Will  is  in  Controvevfy  ;  £ff  adjourn  -  But  Judg- 
ment was  afterwards  aflirmcfl  with  the  Concurrence  of  Mr. 
Juftice  Lee.     Walker  v.  IVovliJlony  %  JViUiams  576  to  590- 

§.  XXIII.  Who  Ihall  be  faid  to  be  an  Executor  of  his 
own  Wrong;  and  what  Ad  Ihall  make  him  fo. 

AN  Executor  of  his  own  Wrong,  is  he  that  takes  upon  ^ 
him   the  Office  of  an  Executor  by  Intrufion,  not  be- 
ing fo  conftituted  by  the  Dcceafed,  nor  for  Want  of  fuch 
Conftitution,  fubftituted  by  the  Couit  to  adminifter.     And 
therefore,  if  a  Man  dieih  Inteftate,  and  a  Arangc  Perfon    • 
takes  the  Goods  of  the  Intcftate,  and  ufe  or  fell  them ;  this 
makes  him  an  Executor  of  his  own  Wrong  *.     And  thofe  to  •  T.  *  J*^*  ^-  ^^{"^^ 
whom  the  Inteftate  was  indebted,  have  no  other  Remedy  ^j^*'^  l ib. \ntr.  144-*^ 
for  the  Recovery  of  their  Debts,  but  to  charge  him  as  Exe-  c.    ' 
cutor  de ^on  tort.    But  when  an  Executor  is  made,  and  he 
proves  the  Teftament,  and  affumes  the  Charge  of  the  Will, 
and  adminiAers :     Inthiy  Cafe,  if  a  Stranger  takes  any  of 
the  Goods,  and  claims  them  as  his  proper  Goods,  and  ufcs 
and  difpoies  of  them  as  his  proper  Goods;  this  doth  not 
make  him  an  Executor  of  his  own  Wrong,  becaufe  there  is  •    . 
a  rightful  Executor,  againft  whom  an  Adion  licth  :  ,  And 
thofe  Goods  which  are  fa  taken  out  of  his  Poflcflion,  after 
that  he  hath  adminiftercd,  fliall  be  Affets  in  his'  Hands. 
And  though  there  be  an  Executor  which  dotfi  adminifter, 
yet  if  a  Stranger  taketh  the  Goods,  and  claims  to  be  Exe- 
cutor, payd,  and  receives  Debts,  or  pays  Legacies,  and  in- 
termeddles'as  Executor ;   in  this  Cafe,  by  fuch  cxprefs  Ad- 
miniftration as  Executor,  he  may  be  charged  as  Executor  of 
his  own  Wrong,  although  there  be  another  Exe<futor.  de 
•  droit  b.     And  by  this  Means  he  makes  himfelf  chargeable  to  **^-^^\  5-  fvl.  34-  9 
all  Stiits  by  the  rightful  Executor,  and  to  the  Creditors  a^d  ^**  ^'  *^* 

Legatees 
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I^egatees  of  the  Teflator,  fo  faC  as  the  Goods  which  he 
wrongfully  poSelled  did  amount  unto«  , 
,  When  a  Strknger  takes  the  Gooda  before  the  rightful  £x<> 
ecutor  had  affumed  upon  him,  or  proved  the  Teilament; 
in  this  Cafe  he  may  be  charged  as  Executor  defon  tori :  For 
tfaf  rightful  Executor  fhall  not  be  charged,  but  with  the 
Goods  which  come  into  his  Handsj  after  that  he  aifumed  the 

•  lib.  5.  ibid«B.         Charge  of  the  Will  c. 

'  mi^xvtxf.  fFatfin,Cto,     fhc  Wife,  who  was  Executrix  to  her  Huiband,  made  ai 
-^Xiu^oS.   Moor  390.  fr3^^^^le,^^  Gift  of  his  Goods,  but  kept  them  ftill  in  her  own 

PoiTei&on;  afterwards  fhc'mamed  a  fecond  Huiband  and 

died ;  and  an  A6lion  being  brought  againft  him>  upon  Flats 

[     338     3      adminijiravit  plezdtdi  it  was  adjudged  againft  him;  bccaufe 

the  Gift  being  fraudulent,  the  rroperty  of  the  Goods  ftill 
remained  in  hi^  Wife,  and  he  having  paid  Legacies  iince  her 
Deathy  made  him{el{  Executor  defon  tort,  and  fo  is  liable  to 
the  Aftion. 

*  M.  401 41  Elu'  BR.  He  that  takes  the  Goods  of  the  Decoafed,  to  fatisfy  his 
S!t!'^Cro.  Eil*^^  ^^^^  ^^  Legacy,  is  chargeable  as  Executor  of  his  own 
C.'Moor  5%^.  s!  C     *  Wrong  ^ ;  an  Executor  de  Jon  tort  cannot  retain,  to  fatisfy 

•  W.  ^  J^  ^^'''•^''his  own  Debt  ^i  for  great  Inconvenience  would  enfue  there- 
J!^  u  fol.  103.  'ycW.*  upon  :  For  every  Creditor,  (and  efpeciall)i  w^en  the  Goods 
137-  S.  C  M.  u  Jac.  of  the  Peceafed  are  not  fufficient  to  fatisfy  all  the  Creditors). 
^?'r?'^^?^c  f^lTl^  would  contend  to  make  himfelf  Executor  of  his  own  Wrong, 
Modi's  Rep.  n.  696.^0  the  Intent  to  fatisfy  himtelr  by  Retainer;  by  which 
^^W'tCaie.  Means  others  would  be  barred;    and  it  is  not  reafonable 

that  any  fliould  take  Advantage  of  their  own  Tort :    But 

all  legal  A6ls  which  an  Executor  of  his  own  Wrong  doth, 

are  good. 

jStimfiit  V.  Ratffin^  1      In  an  Aflion  againft  the  Defendant  T.  S,  as  Executor,  he 

Mod.  ao8,  pleaded  that'^.  G.  made  a  Will,  and  that  he  (the  Defendant) 

fu/cefto  fiifer  fe onere  tcflamentiy  did  pay  fevcral  Sums  due  on 
Specialties,  and  that  the  Teftator  owed  fo  much  to  this  De» 
fendant's  Wife,  and  that  he  retained  fo  much  of  his  (the 
Tcftator's  Goods^  to  fatisfy  that  Debt,  and  had  not  Aflcts 
ultra ;  and  upon  a  Demurrer  to  this  I'lea,  it  wks  adjudged 
ill,  becaufe  for  any  thing  appearing  to  the  contrary,  the 
Defendant  might  be  Executor  defon  tort,  and  if  fo,  he  cannot 
retain. 

If  a  Wife  named  Executrix,  or  not  Executrix,  take  more 

Apparel  of  her  own  than  is  neceifary,  and  convenient  for 

'  her  Degree;  this  is  an  Adminiftration  :  But  if  by  the  Aifcnt 

*  33  H.  6.  fol.  31.  Of-  or  Delivery  of  the  Executor,  it  is  not  ^> 

£ce   of  Executor,  c  3. 

1  Elii.  Dyer  167.    Ffrttr^t  Cafe,  Brook,  tU*  Adminlflr.  p.  6, 

If  one  do  cither  pay  Debts  of  the  Tcftator's,  or  receive 
Debts,  or  make  Acquittances  for  them,  or  demand  the  Tcf- 
tator's Debts  as  Executor,  or  give  away  Goods  which  were 
the  T^ator's,  or  deliver  Money  of  the  Teftator's  for  Fees 
about  proving  the  Will,  or  being  fucd  as  Executor,  do  take 
it  upon  him,  smd  plead  in  Bar  as  an  Executor ;    All  thefe 

are 
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arc  AdminifiratioDS,  and  will  make  him  Executor  of  his  own 
Wrong ;  although  there  be  an  hxecutor  or  Adminifirator  of 
Right :  But  if  he  pays  Fees  or  Debts  only  with  his  own , 
Money,  be  is  not. 

But  obferve.  That  if  one  hath  Poffeffion  of  Goods  ai 
Overfeer,  .01  by  Letters  ad  cQlligeTidumy  or  by  Will,  which  is 
revoked,  or  by  Reafon  of  Expences  circa  funeraliai  or  if  a 
Feme  Covert  refufe  after  the  Death'  of  her  Huiband :  All 
thcfe>  where  an  Action  is  brought  againil  them,  ought  to 
plead  the  Special  Matter,  without  that,  that  they  admi- 
niftercd  in  any  otlier  Manner;  but  he  which  claimeth  ***  t  j-h.^-j  p-er  foU 
Intercfl,  ought  to  conclude  fl/?/^w^  Aoc,  quia  ui  Extcutor  I*         ,5^.  ii*£d.V  fol.  5. 

If  the  B;ihop  grant  to  3.  literas  ad  collgendufn^  &?  ad  ve.n- 
dendum  en  qua  ferttura  ejfent  £s?  cdmpotutn  inde^  &c.  He  to 
whom  the  Letters  are  granted,  fells  the  Goods  of  the  In- 
teftate  quce  effcnt  feritura.  He  is  Executor  of  his  own 
W  long  ^.  **  9^^^**  ^y*^»  ^ol.  %s^ 

If  a  Man  make  a  Deed  of  Gift  of  all  his  Goods  and 
Chattels  to  another,  and  dieth  Inteftate ;  and  this  Deed  is 
friiudulcnt,  or  but  in  Truft,  and,  the  Donee  after  the  Death 
of  the  Donor,  doth  difpofe  of  thefe  Goods  and  Chattels- 
By  thefe  Meaitt  he  ihall  be  an  Executor  of  his  own  Wrong  *.  i  Coldfb.  fol.  116.  n.i%* 

Brownl.  p.  i.   fol.  384 
365*    M.  36»  37  £liz.  Rot.  10.8.  KitcNn  verf,  Dixoit.    Noy  69.  &  C. 

Where  a  Man  is  Executor  of  bis  own  Wrong,  though  f  ^39  1 
Adminiftration  be  committed  to  him  afterwards,  or  to  a 
Stranger.;  yet  the  7'ort  is  riot  purged,  but  he  may  be  charged 
a§  Executor  of  his  own  Wrong,  becaufe  he  hath  once  fub- 
jccicd  hirafelf  to  anAclion;  and  therefore  fliall  not  dif- 
chargi,-  bimfelf  by  Matter  eff  fojl  fa^o^.  k  p.  39  iiu.  c.  B. 

pan.  3.  fol.  S6S.    %\  Hen.  6.  8.    9  £d.  4.  47.    %  R.  3.  fol.  20*    Kelw.  59. 

Aa  Executor  of  his  own  Wrong  may  \)t  fued  for  Legacies, 
as  well  as  a  rightful  Executor  ;  fer  Pofham  and  Telverioni 
but  Williams  doubted  of  it  U  \  »  No/s  Rep.  fol.  15. 

A  W^oman  Executor  took  a  Ilufband  ;  afterwards  they  arfe 
divorced  cau/a  fracontraSus ;  the  Woman  appealed  to  tlie 
Co«rt  of  Delegates y  pending  which  Appeal;  the  Huiband  did 
intermeddle  with  the  Goods,  and  afterwards  the  Wife  died^ 
It  is  a  ^jarcy  %  Mar.  Dy*  fol.  105.  If  this  Intermeddling 
fhall  make  him  an  Executor  of  his  own  Wrong.  See  Lib.  5. 
Coulter's  Cafe.  That  it  is  an  A^miniftration  ;  for  the  very 
Intermeddling  with  the  Goods,  is  that  which  gives  Notice  to  „  ^  «  ,,, 
the  Creditors,  againft  whom  to  bring  their  Aftion  «».  cZ^l'^zJ*       ^' 

'EKtcutor  de  fon  tort  cannot  bring  an  Aflion,  becaufe  he 
cannot  produce  any  Will  to  fupport  it,  but  he  will  be  fe- 
vercly  punifhed  for  a  falfe  Plea  ;  as  for  Inftance;  if  heplead 
Ne  unquts  ExecutoTy-KnA  'tis  found  againft  him,  the  Execution 
ftall  be  awarded  for  thiC  whole  Dcbt^  thopgh  he  meddle 
with  a  Thing  of  a  fmall  Value. 

Debt 
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Debt  brought  againft  jB.  as  Executor  of  his  own  Wrong; 

he  pleaded  iW  unques  Executor,*  znd  it 'was  found  againft 

him,  and  Execution  was  awarded  againft  him  for  the  whole 

Debt,^W^.  Sixty  Pounds  for  his  falfe  Plea,  althoiigh,  in 

.  J  Truth,  he  had  n^ot  intermeddled,  but  with  one  Bedftead  of 

-  XT   »   «       r^i    #u  fmall  Value  :  and  it  was  faid   fo  to  be  adjudged   40   Elisr. 

Gouldf.  116.  S.  C  "     */.  JK.  m  A//C///W  and  Dixon  s  Lale  ^ 

The  Executor  of  his  own  Wrong  renders  himfelf  liable 
to  the  A(?tion,  not  only  of  the  right  Executor,  but  alfo  to 
the  Suits  of  the  Teftator's  Creditors  ;  yet  but  only  fo  far 
as  the  Goods  which  be  fo  wrongfully  adminiilered  amount 

♦  6  H.  8.  Dye^,  fol.  «.  untO  «. 

T.  ao  H.  7.  kclw.  f. 

63.     M.  3  Car.  B.'R.  IVkltm^rt  v.  Parttr^  Croke,  part.  x.  89. 

If  a  Man  perform  only  A<3s  of  Charity  or  Humanity,  as 
to  bury  the  Body  of  the  Tcftator,  or  feed  his  Cattle,  or 
preferve  them  by  taking  them  into  his  Cuftody,  or  difpofc 
of  them  only  about  the  Funerals,  or  make  an  Inventory 
thereof ;  he  doth  not  hereby  make  himfelf  an  Executor  of 
-T-  -  u  ^  V  1    t.y  ^^is  own  Wrong,  when  there  is  an.Executor  or  Adminiftrator 

63    Brook,  tit.  Adrnt-  9*    i^lght  P. 
-niftr.  IK  6.  28< 

If  a  Man  lodge  in  my  houfe,and  die  there,  leaving  Gooils 
therein  behind  him,  1  may  keep  them  till  I  be  lawfully  dif- 
charged  of  them,  without  making  myfelf  chargeable  as  Ex- 
ecutor of  my  own  Wrong ;  for  it  will  no  more  charge  me, 
^  KcW-.  fol.  6$.  than  if  I  took  an  Inventory  of  the  Deceafed's  Goods  ^. 

PKhitfnorey*  Porter,  Cto»      E.  P.  is  chai*ged  as  Exccutrix  rftf  y^?;? /o?*l  Demefne,  flic 
^'•^*  having  taken  divers  Goods  into  her  Hands  to  the  Value  of 

400/.  and  fold  them  by  the  Affcnt  and  Diroflion  of  7.  P.  her 

Son,  who  afterwards  taking  out  Letters  of  Adminiftration, 

-   paid  the  juft  Debts  upon  Specialties,  as  far  as  the  Goods  of 

the  Inteftate  amounted  unto,  as  well  to   the  Value  of  the 

faid  4oo2.  fold  by  his  Mother,  as  of  all  the  Goods,  whereof 

.  the  Inteftate  died  poifeffed  ;  the  Defendant  pleads,  Pleneuir 

t      34^    1       minijlravit.    The  Qiieftion  was,  whether  -E.  P.  flionld  be 

charged  as  Executor  of  her  own  Wrong ;  and  adjudged  that 
fheiliould  not  be  charged^^  but  that  the  Plaintiff  ihould  be 
barred  :  For  th«  A<3ion  beipg  brought  after  the  Adminiftra- 
tion  committed,  and  when  ftie  was  chargeable  for  thofc 
Goods'  to  the  Adminiftrator,  and  when  the  Adminiflrator 
hatt  fully  fatisfied  in  paying  the  Debts  of  the  Inteftate,  as 
far  as  the  Goods  of  the  Inteftate  amounted  unto;  it  is  not 
Reafon  fhe  fliould  be  charged  by  the  Plaintiff,  for  then  flic 
fhoujd  be  double  charged,  idz^  To  the  Adminiftrator,  and 
to  the  Creditors ;  neither  b  it  Reafon,  That  more  fliould  be 
fatisfied  out  of  the  Gof)ds  of  the  Inteftate  to  the  Creditors, 
than  fuch  Goods  amounted  unto,  and  fo  much  being  paid, 
they  ought  not  to  have  more;  but  if  the  A61ion  had  been 
brought  againft  her  before  the  Adminiftrator  had  fully  aS- 
miniftered,  it  might  have  been  otherwife. 

■      ■  la 
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In  the  Cafe  laft  mentioned,  the  Court  would  not  allow 
that  an  Executor  de [on  tort  fhould  be  doubly  charged,  once  i  vcnt.  349. 
at  ihe  Suit  of  a  Creditor,  and  again  at  the  Suit  of  the  right- 
ful Adminiftrator;  but  this  was  againft  the  Opinion  of  the 
Chief  Juftice  North:  Jf,  An  Executor  de  fon  tort  poffelfed 
himfelf  of  the  Goods,  ^c.  a  Creditor  of  the  Iftteftate  got 
Judgment  againft  him,  and  took  the  Goods  in  Execution, 
againft  whom  the  rightful  Adminiftrator'brought  an  A6lion 
"  of  Trover  for  the  fame  Goods  :  And  adjudged  that  the  faid 
Execution  did  not  difcharge  him  of  the  Action  of  Trover : 
It  might  be  a  good  difchargb  againft  any  other  Creditor  of 
the  lAteftate,  and  he  might  plead  Riens  inter  manes^  but  not  v 
againft  the  rightful  AdminiJIrator',  for  Men  muft  not  meddle 
with  the  perfonal  Eftate  of  others,  without  any  Right. 

But  where  an  Executor  de  fon  tort-  poflefled  himfelf  of  a  Awf/r  verf.  Bmsfird,  % 
Term  for  Tiarsy  and  aftewards  died  Inteftate,  and  his  Mo-  Sid*  76. 
ther  who  was  a  Widow  mairried  again,  and  took  out  Admi-  ^aym.  58?  S.  C?' 
niftration  to  her  Son  the  Inteftate,  and  her  H«jft)and  paid 
the  Debts  of  the  fir  ft  Inteftate  to  the  Value  of  the  Term  : 
It  was  adjudged,  that  by  her  Adminiftration  the  TortvrsLS 
purged,  and  that  if  AiHoris  fliould  be  brought  againft  the 
Huiband,  he  might  plead  Fkrte  admi»ij}ravit^  becaufe  even 
an  Executor  defon  tort  may  lawfully  pay  the  Creditois  of  the 
Inteftate.  ^ 

Debt  was  brought  againft  an  Executor  defon  /(?r/upon  a  milisttfin  v.  Ntr^irk, 
Contraft  of  the  Inieftate,  and  pending  the  A61  ion  he  took -tyk  337.  ilicli.AbT. 
out  r  Adminiftration,  and  then  pleaded  the  fi^id  Inteftate  was  fjie^^  is  dear  tht 
indebted  to  him  in  50/.  upon  a.  Bond,  and  that  he  admi- <«  Executor  de  fon  to-t 
niftcrcd,  and  by  Virtue  thereof  did  retain  Goods  to  that  ^•^''^T^tain«/>/4w//w^ 
Value,  ultra  quod  he  hia^d  nulla  Bona  of  the  Inteft-ate;  and  ^/Jf^^,^^^^  *t^^ 
upon  a  Demurrer  this  was  adjudged  a  good  Plea,  htczul^  cme  to  the  Pojftipcn  by  du« 
the  Adminiftration  granted,  though  pendente  lite,  had  pureed  9^'^i^*-^^'^'  *r  ^^  '^^ 
the  Wrong,  and  he  Ihall  retain  Goods  to  latisly  a  nond*  ly  ^  hs  c<wn  'w^or.ifui 
debt,  jbecaufe  he  is  obliged  to  pay  a  Debt  upon  a  Contia6l»  ^^-   ^«  AUxu^kr  v.  \ 

But  though  an  Adminiftration  granted  -pendente  lite  will  T^ne  verf.  fVooilcmd^  ^ 
enable  an -B^<'ct#/(?r  (/tf  y^/i /c/r/  to  retcdn  for  a   Debt  due  to  Vent.  179. 
himfelf;  yet  it  will  not  ahalezn  Aflion  brought  againft  him,  ^^.f^^^Z'^y  A"^ 
for  if  he  converts   the  Goods,  and    then   takes  out  Adn\\-^V'"'^^^^^^^^ 
niftration,  though  before  the  Writ,  yet  the  Plaintiff  may  v.   'stiwh»}>e,  Cio.  Liii. 
charge  him  in  an  A6lion  as  Executor  defon  toi-t;  and  in  fuch  810. 
Cafe  he  may  be  fued,  either  as  Executor  de  fon   tort,  or  as 
Adminiftrator. 

Delt  againft  an  Executrix,  who  pleaded  that  her  Huft)aad       [     34 1     ] 
died  Inteftate,  and  that  Adminiftration  was  granted  to  her,  Bowen  verfus  Ca«i,  s 
mjus  freBtextu  (he  adminifleicd  the  G()ods   of,  her  Huft)and  ;  ^cf{),1^^^8.  s  c. 
and  upon  a  Demurrer  to  tins  Plea   it  was  infiftcd,  that  fhe  By  the  Name  oiPtwerw 
ought  to  hzyt  trarerfed  that  (he  was  Executrix^  or  that  fhe  v.  Gierke, 
ever  adminiftered.as  Executrix;  but  adjudged  th^t  the  Plea 
W2is  good  without  fuch  Traverje ;  it  is  true,  if  the  PlaintiiF 
had  replied  that  he  had  adminiftered  de  fon  to7t,  and  then 
the  Defendant  had  demurred  to  the  Replication,  {lie  had 

Y^L.  I.  E  e  c  confefll?d 
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confefled  it  to  be  true  by  the  Demurrer ;  and  then  the  Adion 

might  have  been  brought  againft  her,  either  as  Executrix  de 

Jon  tortf  or  as  Adminfflratrixy  though  fhc  was  neither  at  that 

Time,  but  had  obtained  Adminiftration  afterwards;  but  by 

her  Flea  fhe  admitted  that  fhe  was  chargeable  as  to  the  Rtght^ 

but  ought  to  be  charged  in  another  Manner,  and  (hews  how, 

Aytts  vcrfut  Ayret,  %  (viz.)  as  Adminiftratrix,  which  is  a  full  Anfwer  to  the  De- 

Chanc.  Rep.  33.  clai^ation,  though  he  cannot  bring  an  A^lion  as  is  befoit 

mentioned,  yet  there  are  fcveral  Afls  which  he  may  law- 
fully do  5  as  hennay  pay  any  of  the  Debts  of  the  Inteftatej 
but  not  himfelf,  and  he  (hall  be  allowed  all  fuch  Payments 
which  the  rightful  Executor  ought  to  pay. 
<?i%ar  «/  Nenvich  v.      There  may  be  an  Executor  de  fan  tort  of  a  Term  for  Years  ^ 
^•V'"'»  3  Lfcv.  35.        and  he  ispunilhable  in  an  A6lion  of  iVaJie,  for  there  being 
Shower  »4i.^s.^c.        *  lawful  Term  in  Being,  the  Reverfioner  cannot  maintain  an 

A^ion  of  Trefpafs  fo  long  as  the  Term  continues;  and 
therefore  it  i3  reafonable  that  he  fhould  have  a  Remedy 
upon  the  Contract  againft  any  One  who  claims  upon  fuch 
Cfontraft. 
Brt'om  vcrf^  Ctllint,  %  Art  Executor  wajled  the  Gloods  of  his  iTeftator,  and  died, 
Lev.  no.  leaving  AftVts,  having  made  T.  S.  his  Executor,  againft 

whom  ai)  Aolion  was  brought  upon  fuggefting  of  a  Devor 
Jlavit;  but  the  Lord  Chief  Juftice  Hale  was  clear  of  Opi- 
nion, that  he  was  not  chargeable,  becaufe  it  was  a  ferj^nal 
•  Tort  in  the  firft  Executor,  which  died  with  him- 

4/h  vtrfut  i^itt,  a      But  where  the  firft  Executor  pofleSes  Goods  wrongfully  as 
^^'  'Jl*  Executor  de  fan  tort,  and  then  wajles  them  and  dies,  leaving 

Affets;  the  Chief  Baron  Turner  held,  that  his  Executor  was 

liable,  becaufe  his  Teftator  came  wrongfully  by  the  Goods ; 

and  therefore  the  Tort  in  wafting  Qiall  not  die  with  his  Fcr- 

fon. 

ChamSerij^e       verfiH      And  fo  it  was  dccrecd  in  Chancery,  ^v/z.^  An  Executor 

chamkeriai/ie,     I   Cb.  committed  Wajle^  and  died,  leaving  Aflets ;  itwasdecieed 

Rep.  a57.  ^[j^^  jjjg  Executor  fliould  be  liable  to  make  good  the  ^antum 

of  ther  Devajlavit  to  the  Creditors,  fo  far  as  be  bad  Aflets  of 

the  firft  Executor,  who  wafted. 

'So  Car- 2.  cap  7.  made      But  now' by  the  Statute  30  Car.  1.  it  is  enabled,  that  if 

r&l^  w\lir*'*fr""  ^"^  £A'^c«//c?r  d?fon  toft  wajles  the  Goods ^  and  dies,  his  Executor 

.  <^p.  24.  'jf^^ii  y^  liable  in  the  Jame  Manner  as  the  Tejlator  would  have  heejt 

if  he  had  be^n  living* 

frhietftaii  V.  Squire,  I      In  a  Special  Verdift  in  Trover  for  a  Gelding,  the  Cafe 

Saik.  395.  vas,  T.  S.  was  poffeffed,  i^c  which  he  put  to  the  Defendant 

to  pafturc,  and  afterwards  died  Intcflate,  and  before  Jdmi- 
nijlratinn  was  granted  to  any  ottc,  the  Plaintiff,  at  the  Deftrc 
of  the  Defendant,  buried  him,  and  laid'  out  above  20/.  at 
the  Funeral ;  whereupon  the  Plaintiff  agreed  that  the  De- 
^  fcmlant  (liould  have  the  Ilorfc  at  10/.  and  that  the  Plaintiff 

would  give  him  a  Note  under  his  Hand  to  pay  what  was  due 
more;  afterwards    the    Plaintiff   adminiftered,    and    then 
brought  an  Aftion   of  Trover  for  the  Gelding;  and  the 
r      '•4.2      I       Chief  ju!\icc  f/o/iheld,  that  it  would  not  lie,  becaufe  by 

xncddling  with  the  Gelding,  the  Defendant  had  made  himfelf 

.  Executor 
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Executor  dejon  tort ;  and  though  tl>€  Plaintiff  confcntcd,  that 
he  (tl|e  Pcfcndant)  fhould  have  the  Horfe,  yet  it  w^s  before 
Jic  adminiftered,  and  by  Confequencc  before  he  could  law- 
fally  confcnt  ji  but  three  Judges  againft  him. 

Debt  againft  A,  as  Executor  of  /•  S.  he  plej^ds,  Th^t  he 
bad  taken  Letters  of  Adoiiniftration^^  Judgment  of  the 
Writ;  the  plaintiff  replied,  That  the  Plaintiff  adminiftered 
defon  tQfty  and  after  took  Letters  of  Adminifiration,  ^c. 
And  upon  this  i^  was  demurred.  Per  Curiam,  After  the  De- 
fendant by  his  tortious  Adminiftration  hath  given  Advantage 
to  be  fued  as  Executor,  he  cannot  by  his  own  AA  purge 
himfelf  of  this  Tort,  and  the  Plaintiff  hath  Ele6lion  to  fue 
him  one  Way  or  other;  for  he  fhaU  not  take  Advantage  of    ^ 

bis  own  Tort  s.  •  T,  tf  Elh.  Rot.  4ef, 

$tuhbs  V.  Bi^'wifi,  Crokf,  part.  3.  fol.  loS. 

If  Judgment  be  given  againft  an  Executor  upop  Demurrer, 
and  £xecuti()n  be  awarded,  the  Sheriff  cannot  return  Nulla 
habet  bona  Tejlatorisy  but  is  to  return  a  Devajlavit ;  as^if  it  had 
been  foupd  againft  the  Executor  by  Verdict :  For  he  hath 
pharged  himfelf  by  his  own  Plea  ^  •  iwa,  Croke,  part.  3. 

Debt  verfus  A.  as  Executor ;  he  pleaded  Ne  unques  Bxe-  , 

cutor^  fifff. '  And  a  fpecial  Verdict  found,  that  Adminiftra- 
tion of  the  Goods  of  the'Teftator  was  committed  to  the 
Wife  of  the  Defendant,  who  is  dead}  and -that  he  kept 
honam  partem  honorXim  in  his  Hands,  and  fold  them  i  Williams 
moved.  That  this  Verdifl  was  void  for  the  Incertainty,  for 
honam  partem  is  altogether  uncertain ;  but  it  was  held  well 
enough.  For  if  he  detain^ny  Part,  it  makes  him  Executor 
difon  tort,  ^c    Wherefore  it  was  adjudged  for  the  Plain-  „  Ano„ymi,s.     Crdce. 

t*ff  ^'  part,  3.  foU  47^' 

Leffee  for  Years  of  a  Reverfion,  who  dieth  Inteftate,  his' 
Wife  affigncd  it  by  Parol  to  4«  after  the  Wife  took  Letters 
of  Adminiftration,  and  made  Aflignment  thereof  to  K.  Per 
Curiam,  The  Sale  before  Adminiftration  was  not  good,  be- 
caufe  it  was  a  Reverfton,  and  no  Entry  co^uld  be  made  there- 
in, nor  can  any  Man  therein  be  Executor  of  his  own  Wrong. 
But  the  Is^ft  Affignment  was  goad  ^.  «  p.  %s  Eiiz,  B.  R.  intcx 

Kfrtruie  &  Burg<ff,  M^orc  8  Rep.  n.  273* 

The  Executor  of  A.  brought  an  A6liou  of  Debt  againft 
JB.  as  Executor  of  i>.  upon  a  Bond  ;  the  Defendant  pleaded 
that  D.  died  Inteftate,  and  that  before  the  Writ  brought, 
Ado^tntftration  of  his  Goods  was  committed  lo  M  who  ad- 
mtotftered,  and  yet  ^oth ;  The  Plaintiff  replied.  That  />• 
died  Inteftate,  and  before  the  Adminiftration  granted,  divers 
Goods  of  his  came  to  the  Defendant's  Hands,  which  tHe 
Defendam,  as  Executor  of  the  faid  D.  adminiftered,  feu 
akter  adjuum  frofrium  ufum  difpofuU ;  ijt  was  found  for  the 
Plaintiff:  For  fmce  there  was  an  Executor  of  his  otvn 
Wrong  bef<d^  the  Admtniftration  granted,  the  Plaintiff  had 
-  Caufe  of  A&xork  veftcd  in  him,  whiph  ftuUl  oot  be  talcen 

E  e  ♦  5^  away 
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away  by  fuch  an  AdminiAration  after  granted  ;  though  it  be 
before  the  Afl ion  brought :  And  the  rather,  becaufe  the 
Goods  taken  by  Wrong  before  the  Adminiftration,  (hall  not 
be  Afl'cts  in  the  Hantis  of  the  Adminiftrator,  till  they  be  re- 
V  Jf  h)^n?{^.ttt  Covered,  or  Damages  for  them  v. 

fa].  49> 

If  the  Ordinary  take  Goods  of  thejnteftate,  being  out  of 
his  Dioccfe.  He  is  not  to  be  charged  as  Ordinary,  within 
the  Statute  of  JV.  2.  c.  19.  becaufe  he  took  them  of  his  own 

■  It  Rich.  2.AdminiftT.  "WroUC  ^'. 

[    343     ]      §•  XXIV.  Of  thofe  Things  which  do  appertain  to  the 

Appearance,  of  the  Teftamcnt.  . 

1 .  Every  Tejlament  is  to  he  f  roved  hy  WttncjffeSy  or  hy  Wri- 
liffo, 

2.  Two  J^'itneffes  veefifuly  and  Twofiffficient, 

3.  What  if  the  fi'ltfieffes  he  not  free  from  all  Excefliofty  whi- 
ther dnih  the  Nttmher  Jufply  the  Defed  ^ 

4.  Sometimes  one  Witnefs  isfujfficient. 

5.  Every  Qne  may  he  a  Witnefs y  which  is  not  forhidden> 

6.*  Three  efpecial  CaufeSy  which  do  minijler  Exceftions  ageinfi 
Witmjps^ 

7.  Who  are  excluded  *for  their  Dijhonejly. 

8.  AH  Malefa6lori  are  not  rebelled  from  Wiinejfing. 

y.    Who  are  excluded  for  Want  of  Judgmenty  and  how  hng' 
10.   Whd  are  excluded  for  Affe6iiony  and  how  far. 
ir.   Whether  a  Legatary  may  he  a  Witnefs. 
'  JZ.  Whether  a  Woman  may  he  a  Witnefs. 
13.  Whifther  a  poor  Man  may  be  a  Witnefs.    • 


H 


AVING  fpoken  of  the  (reneral  internal  F'  rmy  common 

to  every  Teflamenty  that  is  to  fay,  of  the  Making  an 

Executor:  Now  let  us  return  to  iht  general  external  For  my 
that  is  to  fay,  the  Form  whereby  every  Teflament  may  law- 
fully appear. 

\Viicrcfore  (i)  that  Wills  and  Teftamenti^  may  lawfully 
appear,  it  is  rcquilitc  that  there  be  fuificient  Proof,  either 

-  Mafcaid.    Trad>.    de  by  Wibitfsy   of  by  Writing  K 

nicniu'n,  alioquin  piarfami  qiicinlibct  ab  intcllato  decefliflc  confirmat.  Mantic.  deconjea.  ult.  vol.  1*. 
3.  tit.  I. 

Of  Proof  by  Writing,  it  followeth  afterwards  in  the 
•  Infra  eadciDpart.J.25.  Handling  of  tlie  particular  Form  of  written  Tcftaments^. 

Concerning  Proof  to  be  made  by  WitneiTcs,  Two  Things 
are  cfpccially  to  be  examined*  Firft,  How  many  WitneUes 
aie  required  for  the  full  Proof  of  a  Teftament  or  Laft  Will: 
Secondly,  What  Manner  of  Perfons  may  be  received  for 
Witneffes. 

For  the  NumheVy  By  (2)  the  Laws  and  Cuftoms  of  this 

Realm,  Two  Witneffes  are  needful  ^  ;  and  again.  Two  arc 

fuificient 


Part  IV.  Of  the  Forms  of  TeJJatnents. 

fufficient  ^.    So  that  as  it  is  not  neceffary  to  have  any  more 

than  Two,  fo  it  is  vain  to  have  no  more  but  one  *.  For  the  '  Jift  »utem  civile  «d» 

better  Undcrftanding  of  the  which  two-fold  Conclulion :     ^i^f^f^il^^^fln'S^ 

cle  tefta.  ordi.i. 
*  Lindw.  in  c.  ilatutam  verb,  probatis  de  tefta.  lib.  2,  provinc  conflitu.  Cant.  Pcckiiis  in  c*  pTivile|^im 
de  leg.  jui>  6»n.  7*  .    *  jaf.  in  L<  timd*  C*  de  iomroa  Trinitate,  Hyppol.  Singul*  loz* 

Firft,  Where  it  is  affirmed  that  Two  Witncffcs  be  fufficient ; 
that  is  to  be  underftood,  in  cafe  the  fame  Two  Witnelfes  be 

without  Caufe  of  Exception  ^ ;  but  4f  they  be  pot  lawful  fc.  relatumel.  i.  dc 
Witneffes,  Two  alone  are  not  fufficient  for  the  Proof  of  a  tefta.  extr. Lindw.  ind. 
Laft  Will  S  ;  at  the  leaft  where  the  fame  is  to  be  proved  in  ^fs  M^/t'  S^ 
Form  of  Law.  jeft.  uit.  vol.  lib.  6. tit, 

S«  "•  5»  6. 
s  D*  c.  relatum.  &  c  cum  effes  de  tefta.  extr.  &  ibi  DD. 

By  the  Statute  29  Car.  2.  it  is  enafted.  Thai  all  Dezifes  of 
Lands  or  Tenements  Jh  all  he  in  Writings  artdjlgned  hy^  the  Tef- 
Utor^  or  by  fome  other  in  his  Frefencfy  and  by  his  Dire^ion,  an(i       f      244     ] 
fuhfcribed  in  his  Prefence  by  three  or  four  H'itneffes^  or  elfefiall 
be  void. 

Before  this  Statute  a  Will  was  written  in  an  old  Piece  of  Chadrm  verf.  Hwrit^ 
Paper,  not  Jigned  or  fealed  by  the  Teftaror,  but  there  were  ^°^  ^^ 
three  WitneiTes  to  prove  it;  two  of  them  depofed  upon 
Hearfay,  but  the  third  had  fubfcribed  his  Name  ;  and  upon 
this  Evidence  the  Plaintiff  had  a  Verdiel ;  and  it  Mas  ad- 
judged, that  a  Will  of  Lands  devifable  at  Common  Law 
was  good  without  Witnelfes,  if  it  was  put  in  Writing,  and 
proved  to  be  the  Teftator's  Hand  :  And  fo  it  was  adjudged 
in  the  Cafe  of  Gage  and  the  Company  of  Fijhmongers^  Mi- 
chaelmas 12  Jac.  upon  Mr.  Goddard!s  Will,  who  by  a  Paper 
which  he  had  written,  gave  Lands  in  Bray  to  the  Corpora- 
tion of  Fijhmongers^  and  their  Succcffors,  to  build  an  Ilof- 
pital,  ^c. 

But  what  if  (3)  the  WitneiDTes  be  not  free  from  all  Excep- 
tion,, but  yet  are  more  in  Nuipber  than  two,  fuppofe  three 
or  four  :  Whether  be  they  fufficient  for  Proof  of  the  Will  ? 
It  may  be  anfwered.  That  if  the  Exceptions  wliereunto  the 
Witnefies  are  fubjefl  be  light  or  flendcr,  fuch  as  do  in   pait 
diminiHi  the  Credit  of  their  Teftiraony,  as  the  Exception 
of  Friendfhip,  or   Sufpicion  of  fome  fmali   Fault,  there 
the  Number  doth  fupply  the  Defecl;  and  fo  the  Teftimony 
of  three  Witneffes,  not  altogether  clear  from  thofe  Excep- 
tions, is  as  the  Teftimony  of  two  WitnefTes,  without  all 
Exception  ^^ :  But  when  the  Exceptions  w hereunto  the  Wit-  ^  Mantle,  de  conjeA- 
neffes  be  fubje6t,  are  great  and  heinous  ;  as  the  Exception  "^^^^^•^^^•^'^^^*  3*  »• 
of  Perjury,  which  doth  utterly  extinguifli  all  the  Credit  of 
the  Depofition » ;    or,  when  the  Witnefles  are  fubje»Sl  to  i  MafcaTd.  de  pTobat. 
double  Exception  t ;  or  when  the  Law  doth  refift  the  Exa-  verbpcrjurub.  Ampi.  u 
minationi  of  the  Witneffes;  as.of  thofe  that  be  perpetually  f^J;*^'-p^^^^^ 

mad,  k    Suarez.    lib.   recep. 

feu*  verb,  teftis  n.  21 5* 

Cabr.  lib.  i.  com.  concluf.  teftib.  conduf.  7.  n.  i3«    Hyp.  de  Marfil.  Sing.  sS5*    Menoch.  de  arbr.  jut. 

lib  2.  cauf.  99.    GTavttta.  conf.  949.  >  felin  in  c.  dlledi  dfi  accuu  extra*  PaiiT*  confil-  58.  n, 

^i*  vol.  4. 
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mad,  or  have  no  UnderAandlng  \  or  when  the  Dcfcd  is  not 
\lft  Tabrl'^^lb^^t  ^"  *^«  Perfon,  but  in  the  Depotition  «>.  In  thefe  and  like 
^m.  conciuf."  tit.  *de  Cafes,  thc  Number  doth  not  fupply  the  Dcfc6l,  but  the  Tcf- 
tefttb.  cpncU  6  n.  3.    timonv  of  them  all  is  as  the  Teftimony  of  pone  n. 

•  Vide  eund.  Gabr.  de  ' 

Secondly,  Where  (4)  it  b  affirmed  that  one  Witnefs  is  as 
none,  yet  fuch  is  fhe  Power  and  Authority  of  the  Tcftator, 
that  he  may  ordain  that  one  Witnefs  fhall  make  a  full  Proof; 
as  if  the  Teftator  commit  fomewhat  in  fecret  unto  him 
(being  loth  perhaps  that  any  other  fhould  know  thereof) 
and  willeth  in  his  Life,  that  that  Perfon  alone  Ihall  be  cre- 
dited for  the  Declaration  of  his  Will.  In  this  Cafe,  that 
one  Perfon  alone  is  fufficient  to  prove  the  Contents  of  the 

•  D.  Thcoporn,  fF.  de  j^ft  Will  and  Teftament  of  the  Perfon  dcceafed  ».    Altered 

dote  pTJtlce.  Olden,  dci^io.^.  "^ 

V^i.  foL  z86.  b.       by  the  Statute. 

tor  the  fecond  Queftion,  that  is  to  fay.  What  manner  of 
Perfons  are  to  be  received  for  Witneffcs.     This  may  be  de- 
livered for  a  Rule,  That  (5)  whatfoever  Perfon  is  not  by 
Law  forbidden  to  be  a  Witnefs,  the  fame  Perfon  is  to  be 
/L.  §.  I.  fT.  X.  deteilib.  admitted  P     This  Rule  is  iliort ;  but  if  we  fhould  defccnd 

to  the  Exceptions,  and  fliew  in  particular,  what  Perfons  arc 

in  this  Cafe  forbidden  to  bear  Teftimony  by  tb«  Ciyil  and 

Eccieiiaflical  Laws,  we  fhould  find   it  a  Matter  of  fuch 

Difcourfe,  as  the  fame  (hould  far  exceed  the  Quantity  of 

this  fmall  Volume,  for  there  be  many  Volumes  of  this  Ar- 

^idquodf»lufqaamma-  jjumcnt  only  »1.     Befides,  it  is  a  Matter  wherein  very  much 

Bifeftam  eft  per  ilium  h  left  to  the  Confideration  of  the  Judged  5  fo  that  it  is  very 

*  L     54-5     1     "  hard  alfo  to  prefcribe  any  Certainty   in  this  Behalf « ;  only 

llb.quiinfcnhit«rTrac-  J  ^j]i  remember  three  (6)  fpecial  Caufes  whereby  tbeWit- 

£n"dis,velTcpT<3)»ndki  "cffcs  are  not   omni  exceptione  majores.     The  firft  is  Difho- 

VaT.  authoTum,  &c.      nefty  in  Manners;  the  fecond  is  Want  of  Judgment  or  Un- 

•L.3-^.  i-deteftibu8.  je,.j^anding;  thc  third  is  Affc<ftion  more  to  thc  one  Party 

•  Bat.  Bald.  &  alii  in  than  to  thc  Other  t. 

d.  L.  S-  $•  I-  /.  *  t- 

•  Hascauias  veluti  pTaecipuasprolequitur  Alpericus  in  tTa£t.  de  teftib.  part.  1. 

The  firft  (7)  Caufe  doth  minifler  Exception,  not  only 
againft  perjured  or  forfworn  Perfons  convicted  of  a  PramU' 
nire  of  Forgery,  upon  the  Statute  of  5  Eliz.  cap.  14.  Or 
convift  of  Felony,  or  by  Judgment  loft  his  Ears,  or  flood 
upon  the  Pillory  or  Tumbrel,  or  been  Stigmaiicus,  branded, 
or  the  like,  whereby  they  become  infamous  for  fome  Of- 
fences, ^a  funt  tninorts  culpa ^  funt  nfaforis  injamia*  43 
Ed,  3.  Co«//>.  1 1.  27  AJfump.  59. 33  H.  6.  55,    ai.  /f.  6-  ?fi* 

•tfepeTMiriteftl'imioJ^^'^A-  c.  26.  Staundf.  J>1.  Coron.  fol  174  «•  ^"^^  ^}^? 
lateMafcaid-dcprobat.  againft  all  Other  MalefaCTOrs,  or  Law-breakers  » ;  wbicn 
i«rb.  peTjuTus  conciuf.  )yy  ^^y  Crime  by  them  committed  become  infamous  njot 
Ivt  tefte  cTiminofo  it  is  faid  to  be  a  Dignity  to  be  a  Witnefs  *  But  all  fuch 
idem  Mafcard.  de  pio-  perfons  as  are  infamous  by  their  evil  Life,  theLawefteemcth 
^nM^ls  "*''"'*"°^'*  unworthy  of  any  Dignity  «,  which  alfo  pondereth  the  Cie- 

r  De  infamibus,  five  ju-  "^^ 

lis,   five   fafti,  optlme  ^              w                                                      .a. 

Jaf.  in  L.  cunAos  C  dc  fumma  Trlnitatc  "  Autrer*  Tract,  de  tcflibus  vcxb*  dUsnifiM-  '  ^ 
infamibin  d«  rc(.  jiir.  6, 
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dit  of  each  Man's  Saying,  with  the  Gravity  of  his  Life  b  ;  *  L.  «  &  3.  ff.  de  tcf-  , 
and  therefore  light  Life,  light  Credit  alfo.    Howbeit  (8)*'^"* 
amongft  many  Limitations  of  this  .Exceptiom,  drawn  from 
the  evil  Life  of  the  Witnefs  S-  this  isone,  That  if  any  Man  ',  Deqmbus^Iarcarcr.& 
having  committed  any  Crime  (Perjury  excepted  <")  hath  re-  conduf.  ii6i..hicinL, 
formed  his  Manners,  clear  from  his  former  Fault,  and  hath  cun^joj.  c.  d«  furoina 
lived  honeftly,  and  landably  by  the  Space  of  three  Years  J'^*^*^^^^^  ^^      ^^^ 
before  his  faid  Produdion,  fuch  a  Perfon  is  not  repelled  conduf.  nW  n.  16. 
from  being  a  Witnefs «.    &o  if  a  Perfon  hath  committed  *  9'  t«fti«io«"ttn»  <*• 
Felony,  and  a  General   Pardon  cometh,  and  pardons  the  ^^^^"^  ^^'     - 
Felony,  he  is  a  good  Witnefs.     See  Vafch,  i\  Jac.in  Camer, 
SulL    Sir  Henry  Fines  Cafe,  Godholt  Ref.  288.     For  the 
Pardon  does   not  only  take  away />a?w«w,   but  notam;  and 
wh?n  it  is  pardoned,  the  Perfon  is  cleared  of  the  Crime  jcnd 
Infamy;  and  flaiids  notus  in,Curiay  Vide  Trin,  13  ^ac    Rot. 
933-    Hob.  Rep.foL  8r.     Cuddington's  Cafe. 

Ofdt  Hawkins  having 'a  great  perfonal  Eftate,  and  being  in  C/iarter  v.  Hawkm,  3 
NewgaUy  and  difturbed   m  his  Mind,  made  a  Will,  which  ^^'  ^^^ 
was  well  attefted,  and  being  controverted  in  the  Prerogative 
Court,  Sentence  was  given  againft  the  Will ;  and  upon  an 
Afpeal  to  the  Delegates y  two  Records  were  produced  to  inva- 
lidate the  Evidence  of  two  of  the  Witneffes ;  one  was  a  Re-  ^  * 
cord  of  the   Convi^ion  cf  one  of  the  Witntjfes  for  a  Libel ; 
and  the  Record  of  the  Conviftion  of  the  other  was  for 
Singing  a  Ballad  againfi  the  Governmenty  and  both  of  them 
fentenped  to  the  Pillory,  but  no  Proof  was  made  that  they 
were  put  into  it ;  After  thcfe  Witneffes  were  examined  in  the 
Spiritual  Court,  and  before  Sentence  was  given  againfi  the 
Will,  they  were  pardoned ;  The  G^ueflion  before  the  Dele- 
gates was,  whether  the  Depofitions  taken  in  the  Prerogative 
Court  fhall  be  Evidence ;  if  it  was  not  good  when  taken, 
the  fubfequent  Pardon  would  not  make  it  fo,  and  that  the 
*  Judgment  to  the  Pillory  made  them  infamous,  tbo'  it  wjis*  But  thh  muji  he  at^ 
never  executed ;  but  that  it  is  not  from  the  Judgment,  but  ^jfJ^^J^  %^f/  ^ 
from  the  Nature  of  the  Crimes  tliat  the  Infamy  arifes;  and  Ca^ion  Law,  ujefi  tke 
thefe  Crimes  not  being  infamous,  either  by  the  Canon  or  Caufi  vat infamnt,. 
Civil  Law,  by  which  Law  this  Cafe  muft  be  determined,      [     34^     ] 
therefore  the  Sentence  in  the  Prerogative  Court  rouft  be  re-         * 
verfed. 

The  fecond  (9)  Caufe  doth  comprehend  Children  ^'^^J^ft«  ^^^^^  <*« 
Idiots  g.  Lunatic  Perfons  ^,  and  fuch  like,  of  whom  it  may  %  Rebuff,  de  repiobit. 
be£aid  as  of  the  former ;  that  as  they  which  reform  their  &  faivat.  teft.  verb,  fu- 
evil  Manners,  and  afterwards  ;ive  an  honeft  and  commend- '^^^"*:.?*^^^^     *7,^' 

ii-r.r.  1  iiiri/-T»r  ,.ae   leitibu.-.    Teg.    114- 

able  Life,  are  not  to  be  repelled ;  lo  thele  rerlons  being  Bat.  traa.  dk  teftib  is, 
altered  in  their  Knowledge,  that  is  to  fay,  the  Child  being  98-  uW  conftUuit  aif- 
grown  to  Years  of  Difcxetion,  the  Idiot  made  wife,  or  the  'l'^^^^'  *"'"  ^"^^''* 
Lunatic  Perfon  not  diftraSed  by  his  Fit,  or  Frenzy,  then  KD.g.teftes&MinGng. 
their  Teftimony  is  to  be  received,,  even  of  thofe  Things  in  j.  furiofi.  Inftit.  dc 
which  were  done  during  the  Time  of  their  Minority  i,  or  p„-»'°;-^i/f ^-: 

Mad-  captiim. 

*  Angel.   Aie.  in  d.  f . 
tcftck.  Albeiic.  tiaft.  de  tcftib.  c.  5*  n.  18. 


\ 
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k  MaCetTd.  trta.  deMadncfsk;  fo  that  they  were  not  utterly  void  of  Under- 
f^iof.  8S^  ''"'°'''"  ftanding  in  thofe  former  Eftates  l. 

*  Jul.  Clar.  pn£|.  cril. 

q.  24*    Alberici  1<  traft*  c.  5.  num  24* 

The  third  (10)  Caufe,  which  is  Aflcflion,  doth  reach 
•DcquibugAlbeilc.  d.  unto  thofe  Witneffes  which  be  of  Kindred  or  Alliance  % 
ma.  cap.  '•  *^"*^^^^  or  which  be  Tenants,  Servants,  or  of  the  Houfliold  of  the 
busverb.  affiiiis.*  *  ^"  Party  producing  them  ";  and  to  the  Enemies  of  the  Paity 
» Dc  his  teftibus,  idem  againft  whom  they  are  produ£led  ®.  liem^  To  all  thofe 
AibcTic.  detraa.  c.  a.   ^^^  ^^^  ^^  ^^^^  ^^    Benefit  by  their  Depofitron  P;  wherein 

•  Imnaicui  quaienus  ic-  ,       .  r^,'^.        ',/•%  i-  -i.  ii      T\'r 

pcUendus,  docet  Maf-  (as  in  many  Things  elle)  very  much  is  attributed  to  the  Dii- 
card*  in  d.  traa.  dc  cretion  of  the  Judge,  who,  as  the  Kindred  or  Affinity  be- 
ru*:n™ro\tlp?S:twixtthe  Witneffes  and  the  Party,  «  near  or  far  off;  the 
dus,  Campegiuf^  traa.  Fear  of  the  Tenant,  or  Servant,  or  the  Dilpltafurc  ot  nis 
do teftit.  Teg.  23.  Lord  and  Matter,  great  or  little;  the  Enmity  betwixt  the 
Lft1bSt'c?4.  '"^       Witnefs  and  the  adverfe  Party,  hot  or  cold;  or  the  Com- 

moclity  the  ^Vitnefs  is  to  reap,  more  or  Icfs :  So  the  wife 
Judge  ought  to  give  more  or  lefs  Credit  to  their  Sayings  and 

« Dc  hujufiaodi  tettibu^,  DepofuionS  9. 

Ueaor  iSmilius,  i.  traa. 

dc  tcdib.  verb,  aifeaionem  habens,  Gabr.  lib.  I.  com*  concluf.  tit.  dc  tcftib.  concl.  9,  lo*  1  ii  12*  IS>  I4 

15,  1^.    Panorinc.  iimer  coden  dc  teiUb*  C}.tT.  n.  8.  lUbuff.  de'reprobat*  &  falvat.  tedium  verb  do- 

Bwfticus>  &  verb,  conftoguineu^. 

On  an  Appeal  before  the  Delegates,  from  a  Sentence 
touching  Uic  Validity  and  Probate  of  a  Will  of  a  perfonal 
Eftate,  there  were  three  Witneffes  to  the  Will,  but  two  of 
thefc  happened  to  be  Children  of  the  refiduary  Legatee. 

By  the  Civil  Law  the  Child  is  not  allowed  to  be  a  Wit- 
nefs  for  his  Parent. 

The  Common  Law  Judges  agreed  with  the  Civilians, 
that  thefc  two  Children  were  not  allowed  to  be  Witneffes; 
therefore  the  Will  failed  for  Want  of  Proof,  one  Witnefs 
being  by  the  Civil  Law  as  no  Witnefs.  Twaites  and  Smiihi 
I    IViUiams   10.  *        - 

^are.  If  the  Will  in  CJ^eftion  appeared  to  be  wiittec, 
or  fo  much  as  fubfcribed,  by  the  Tefta tor's  own  Hand,  fince 
in  cither  of  thefe  Cafes  it  would  have. been  good  without 
any  Witneflcs  at  all.     See  hereafter  §.  28.  this  Part. 

What  fliall  we  fay  of  the  Teflimony,  of  thefe  Pcrfons, 

namely,  of  a  Legatary,  of  a  Woman,  and  of  a  poor  Man? 

I  fuppofe  the  (i  i)  Teflimony  of  the  Legatary  to  be  good 

'  f.  Lcgitailis  Iiillit.  for  the  reft  of  the  Will  *,  but  not  for  his  ovn  Legacy s 

-V'tdutird/S.  Icga-  ^"^  therefore  where  there  be  but  two  Witneffes  of  a  Will, 

cirii^.   ,'      -        **     wherein  either  of  them   hath  fomewhat  bequeathed  unw 

[     347     1       ^"°>  ^^'^^  ^^^^^  ^*  '^^^  fufficiently  proved  for  thofe  LegacicJ^: 

•BaT.inoinmbmC.de  But  for  the  rcft  of  the  Will  it  feemeth  to  be  fufficiently 

teftibus,  &  Porciu.  in  d •  pro vcd  "  . 

f  .Lega tarns.  ^ 

» AU)crciu5,    traa.    dc 

feftib.  9.  4.  n.  57.  n*  ho«:«  ar.  Vivlus,  com*  opin.  verb,  tcflls* 

But  by  the  Law  of  this  Realm,  the  Legatee  is  no  good 
' Witnefs,  bccaufe  he  fhould  he  TeJlU  in  ;  #  frop  ia,  v  hich  ibe 

L»^ 
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the  Law  will  not  admit :  For  if  his  Teftixnony  be  good,  as 
to  the  Will,  by  Confequence,  znd  fecundario,  he  doth  there- 
by make  good  his  own  Legacy.  And  therefore  in  the  Cafes 
of  Tenant's  Right,  Common,  Modus  decimandij  and  the 
like,  the  Courts  of  Juftice  will  not  fuffer  them  to  be  Wit-r 
ncfs  one  for  another;  but  if  the  Legatee  doth  releafe  his 
Right  to  the  Legacy,  his  Teftitoony  is  to  be  received.  P. 
14  Jac.  C.  B.  The  Lord  JVilliam  Howard's  Cafe,  Hob.  Rep. 
foh  91,  92. 

And  fo  it  is  where  a  Legatee  or  a  Devifee  of  an  Annuity  Stephens  v.  Gerrmrd,  ^d 
had  received   his  Legacy,    tnough  after  the   Ailion  was  3*5» 
brought ;  and  fo  likewife  if  be  had  been  in  PofieiTion  of  aSny 
the  Lands  devifed. 

An  Eftate  in  remainder  being  limited  after  the  Detcrmina-  g.,^,  ,q^.    Tawnfind  y, 
tion  of  an  £ftate  for  Life,  and  this  by  the  laft  Will  of  the  Rrw. 
Teftator  to  the  Minifler  and  Church-wardens  of  C  for  the 
Maintenance  of  the  Poor  for  ever  :  it  was  agreed  at  a  Trial 
at  Bar,  that  any  of  the  Par.ifhioners  of  that  Parifh  might 
be  a  Witnefs  to  prove  the  Will. 

A  Woman  (12)  is  alfo  a  good  Witnefs  in  this  Cafe  by  the 
Laws  Ecclefiaftical  ^i  And  whatfoever  divers  do  write,  that  *  Panor.  &  Covar.  in  e, 
a  Woman  is  not  without  all  Exception  v,  bccaufe  of  the  ^^II]^  *^"  ^%"^?' ^*7* 
Inconitancy  and  Fruilty  of  the  Feminine  Sex,  whereby  they  jeg.  jur.  ff.  Gravctti. 


•  confuUiflima  jS.  ex  im-r 

perfcAo.  C.  de  tefla.  Ripa,  traA.  de  pefte.  c*  2*  n*  %^  quae  fcntcntia  comroiinis  ell*  Covai.  in  3*  c  cum 
dTet  n.  14.  ^ 

A  poor  Man  (13)  likewife,  being  an  honeil  Man,  is  not 
forbidden  to  be  a  Witnefs  b.  ►  vivius  ThcfHur.  com. 

op*  verb,  tcftis.  Tu  vcto. 
Jofitnianirta,  videGabf.  lib*  I.  com.concluC  tit.  de  teilib.  concluf*  l8.  ubi  trad^ta  eft  regula  dc  pauper^ 
Ufte,  varie  turn  anpUata,  turn  iimitata. 

An  Alien  may  be  a  good  Witnefs,  as  it  was  adjudged  P* 
14  EHz.  Duke  de  Norfolk's  Cafe;  but  an  Infidel  cannot. 
Fortefc.c.  25.  InJliUfarU  i.foL  6.  i. 

Since  the  making  the. Statute  i(^Car.  %.  before-mentioned, 
there  have  been  fome  Cafes  concerning  the  Manner  and  Num^ 
her  ef  the  fubfcribing  Witnelfes. 

jf  The  Teftator  dcfired  the  Witneffes  to  go  into  another  s/uresv.Glafci9i,^$AT^A, 
Room  about  fevcn  Yards  diftant  from  the  Room  where  he  68S. 
lay,  in  which  Room  there  was  a  Window  broken,  through 
which  the  Tcflator  might  fee  the  Witneffes  fubfcribe  tfieir 
Names:  Adjudged  that  fuch  Subfcription  was  in  his  Per- 
fence  if  he  might  fee  them,  and  that  it  was  not  neceffary  he 
fhould  be  in  the  fame  Room  where  they  were. 

A  Will  was  fubfcribcd  by  three  Witneffes,  but  not  at  the  %  Clunc  Rep.  ipj, 
fame  TimCy  but  fcveral  Times,  at  the  Requeft  of  the  Tefta- 
tor, the  Witneffes  being  never  together  at  the  fame  Time; 
and  this  was  adjudged  a  good  Will  witbiQ  tbe  Statute. 

Vol.  I.  FfC  r«/# 
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t     548     3  ^^^  TVitneffes  fubfcribed  a  Will  of  Lands,  and  about  a 

/>f<rVcTfu!>L/^MShow«r  Year  afteruaids  the   Teftator  raadr  k  CbdicH,  which  was 
i^Mod*  26fl.  S  C«        lubfcribed  by  two  Witncffcs,  of  zvhich  one   of  them   vfos  a 

Witnefs  to  the  WiU^  and  the  other  was  a  New  Witnefs^  and 
in  this  Codicil  the  Will  was  recited  and  confirmed,  and  feme 
new  Legacies  given :  The  Gjueftion  vi  as,  Whether  this  New 
Witnefs  to  the  Codicily  who  never  fa w  the  Teftator  fubfcribe 
his  Will,  fhould  be  a  Third  Witnefj>  to  make  the  Will  good, 
becaufc  (as  it  was  intifted)  the  Will  and  Codicil,  though 
wiitten  in  diftin6l  Papers,  made  but  one  Wdl ;  attd  if  but 
one  Will,  then  there  were  three diftinfl  Witnefles  to  it;  but 
adjudged  that  the"  Snbfcribing  the  Codicil  was  not  a  Sub* 
fc jibing  the  Will  j  therefoi^  it  was  void  fqr  Want  of  three 
WitniL'llcs  as  required  by  the  Statute. 

There  Mrere  four  Witneffes  to  a  Will  of  Lands,  one  of 
them  was  gone  beyond  Sea,  two  fwore  they  faw  the  Will 
executed  by  the  Teftatrix,  and  that  they  fubfcribed  the. 
•  fame  in  hei;  Prefcnce,  the  third  fwore  that  he  fubfcribed  the 
Will  as  A  Witnefs  in  the  fame  Room,  at  the  Requcft  of  the 
Teftatrix. 

Lord  Chant ellor^'Tht  proper  W''ay  of  examining  a  Wit- 
hefs  to  prove  a  Will  as  to  Lands  is,  that  the  Witnefs  (hould 
not  otily  prove  the  executing  the  Will  by  the  Teftator,  and 
his  own  fu'hfciibing  it  in  the  Tcftator's  Prefence,  but  like- 
wife  that  the  reft  of  the  Witneffes  fubfcribed  their  Names  in 
the  Prefence  of  the  Teftator,  and  then  one  Witnefs  proves 
the  full  Execution  of  a  Will.  The  bare  fubfcribing  the 
Will  by  thv*  Witnefs  in  the  fame  Room,  does  not  neceffarily 
imply  it  to  be  in  the  Tcftator's  Prefence  :  For, it  might  be 
in  a  Corner  of  the  Room  in  a  dandeftine  fraudulent  Way; 
'  and  then  it  would  not  be  ai  Snbfcribing  by  the  Witnefs  in  the 

Tcftator's  Piefence,  merely  becaufe  in  the  fame  Room;  but 
here  it  beinp;  fworn  by  the  Witnefs,  tha^t  he  fubfcribed  the 
Will  at  the  Requeft  of  the  Teftatrix,  and  in  the  fame  Room; 
this  could  n(;t  be  fraudulent,  and  was  therefore  well  enough. 
And  the  Will  was  declared  to  be  good.  Longford  v.  Eyre^ 
^  1  IVill  Rej).  740. 

Anthony  Sp'inget  being  entitled  to  two  Thirds  of  certain 
Copyhold  Lands,  and  WilHam  Sfrtnget  his  Brother  being 
entitled  to  the  other  Third  ;  it  was  agreed  that  Anthony 
fliould  be  admittv'd  to  the  Whole,  in  Truft  to  account  to 
William  for  his  Shai-e  ;  fooi]  after  William  purchafed  of 
Atiikony  his  whole  Intercft  in  the  Piemiffes;  but  to  avoid  die 
Charge  of  a  Surrender,  A)ithony  by  Deed  execiHed  declared 
that  all  the  laid  Copyhold  Lands  belonged  to  his  Brother 
William y  and  that  he  wouW  at  any  Time  furrender  the  fame 
to  him  anVl  his  Heirs,  a*  he  or  they  (hould  appoint. 

William  made  his  Will  in  Writing  iigned  by  himfelf,  but 
wHhoxTt  any  Ji  itnejfis  attefling  i7,  wherein  Wa«  this  Claufe, 
"  What  Eftate  I  have  I  intend  to  fettle  in  this  Manner:  My 
"  Eftate  in  A'',  which  is  135/.  per  Annum,  J22L  at  the  Exche- 
**  qucT>  £?c.     All  which.  I  give  to  my  ^irother  Mr.  Anthony 

^  Sringit, 


Part  IV.  Of  the  Farms  of  Tejiatnetiis. 

**  Springet.  After  his  Deceafe  my  Defirc  isj,  that  it  fliould 
«  be  difpofed  of  in  this  Manner:  To  Mr.  miliam  fufnd, 
^  Son  of  5.  r.  Efq.  my  Eftale  at  K:\ 

No  Surrendel*  was  made  to  the  Ufc  of  this  Will,  William 
died  without  Iflue,  Anthony  entered  and  dcvifed  the  Preidaifles 
with  other  Lands  to  /W^^,  Camfton  and  P^n^  one  oftheim  was 
his  Heir  at  Law;  no  Surrender  was  made  to  the  Ufe  of  this 
Will,  nor  were  they  ever  admitted,  but  on  the  Death. of 
/f«/Ao«y  they  entered  ;  whereupon  Af^V/iTzm  Ttf/w^/ brought  a  r  ^.^  ^ 
Bill  for  an  Account  of  the  Rent  and  Profits  of  the  Eftate  »-  ^^"  J' 
called  £*.  and  to  have  thfe  fame  decreed  t6  him. 

For  the  Plaintiff  was  cited  i  Vern^  498,  597.  2  Lev.  91. 
Jhbotfon  and  Brcktvith,  Mich.  9  Geo.  Z.  Ah.  of  Ca.  in  £q, 
178-  '        -  • 

For  the  Defendants  was  cited  Miller  and  Mohun,  21  Jung 
1732.  and  I  Cro.  447. 

It  was  determined^  that  though  there  was  no  Surrender  at 
all,  this  Will  not  attefted  by  any  Witneffes  was  fufBcient  to  * 
give  the  Truft  of  the  Copyhold  to  the  Plaintiff,  and  that 
the  Plaintiff  was  entitled  to  an  Eftate  in  Fee.     Bamardijlons 
Ref.fo.-^.     Tide  2  IVilh  Ref.  259,  261. 

y.  JV.  conveyed  Lands  to  Truftees  and  their  Heirs  to  the 
Uie  of  them  and  their  Heirs,  in  Truft  that  (after  fuch 
Money  raifed  as  therein  mentioned)  they  ftiould  convey  the 
Prciirifles  to  J.  S,  his  Heirs  and  AifighSi  or  to  fuch  Perfon  or 
Pcrfons  as  he  or  they  fhould  direct. 

The  Monies  were  raifed,  and  y,  S.  by  Will  attefted  only 
hy  two  Witneffes,  4emifed  the  Premiffes  to  y.  iV. 

ObJ.  The  Truft  being,  that  the  Ttuftees  fhould  convey 
to  fuch  Perfoi^  as  y.  S,  his  Heirs  or  Affigns  fhould  direfl  ; 
this  Will,  though  not  good  by  Way  of  Devife,  fhould 
however  be  effeftual  as  an  Appointment. 

Lord  'Chancellor^  This  is  no  itiott  than  a  coitimon  Truft 
of  Landb  in  Fee-fimple,  (viz.)  in  Truft  for  J,  S*  his  Heir^ 
or  Affigns,  Or  fuch  Perfon  or  Pcrfons  as  he  or  they  ftiould 
appoint;  thcfe  laft  W^ords  are  no  more  than  what  was  im- 
plied before.  A  Truft  of  an  Inheritance  (!annot  be  devifed 
otherwife  than  by  a  Will  attefted  by  three  Witneffesjn  the 
fame  Manner  as  a  legal  Eftatb. 

Adjudged  that  the  Will  was  void,  and  that  the  Truftec 
Ihould  convey  the  Premiffes  to  the  Heir  at  Law  of  the  Tef- 
tator.     Wagjlaff^y.  Wagjiaff,  2  WiU^  Rep.  25  a, 

An  ErigUJhman  made  a  Will  beyond  Sea  of  Lands  in  Eng- 
land^ attefted  but  by  two  Witneffes,  .the  Will  is  void.  Cop^ 
fin  V.  Coppin^  2  IVilh  Rep.  29 1 .  '  ^ 

In  xnii  Ifaac  IVelh  made  his  Will,  thereby  devifing  his 
real  Eftate ;  in  1725  he, intermarried,  and  thereuoon  made  a 
Settlement  of  his  real  Eftate ;  afterwards  his  Wife  dying 
without  IfTue,  he  declared  in  the  Prefence  of  one  Witnefs, 
that  his  Will  made  in  172 1  fhould  fta^d;  it  was  heW  that 
the  Will  bring  revoked  by  the  Settlement  in  1725,  the  Re^- 

F  f  f  2*  publication 
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publication  of  it  being  only  in  thd  Prefencc  of  one  Wiincfj, 
could  (ignify  nothing.     Barn.  Ref.fo,  189- 
4  jr  S  Annaei  c.  14*  By  the  Statute  4  &  5  AnncB^  it  is  ena£led,  that  al\  fuch 

Witneffcs  who  arc  allowed  to  be  good  on  Trials  at  Law, 
fhall  be  good  Witneffes  to  prove  any  nuncupative  Willy  or 
any  Thing  relating  to  it. 

§    XXV.  Of  the  particular  Forms  of  Teftaments. 

I  •  So  many  fariicular  Forms,  as  Kinds  of  Teftaments. 

THE  (i)  particular  Forms  oT  Teftaments  be  no  fewer  in 
Number,  than  arc  the  feveral  Kinds  of  Teftamenu: 
^  ,   ,  ,/      ^   -     .  For  every  Kind  hath  his  particular  Form*  by  which  it  dif- 

r      -250    1  The  feveral  Kinds  of  Teftaments  atethefc;  that  is  to 

fay,  fome  be  folemn  Teflfaments,  and  fome  be  unfolemn ; 

fome  written,  and  fome  nuncupative;  fome  privileged,  and 
<  Supra  prima  parte  f.  fome  unprivileged^.  Of  thc  particular  Forms  of  every 
«,  9*  !•»  "*  ia,i3»*«c.  Qf  ^hich  Kind,  albeit  I  have  already  faid  fomething  in  their 

feveral  Definitions  ;  yet  now  alfo  it  Ihall  not  be  in  vain  to 

add  thereunto  thefe  Things  following. 

§.  XXVI.  Of  the  Form  of  a  folema  Teftaicent. 


T 


1.  Divers  Things  ought  to  concur  to  the  Form  of  a  Jclcmn 
Teftament. 

2.  No  Man  tied  to  the  Objervaiion  of  this  folemn  Form. 

N  the   making  of  folemn  Teftaments,  many  Things  arc 
requifitc,  whereof  if  any  one  be  wanting,  it  is  not  re- 
puted a  folemn  Teftameni  <• 

*  €.  fed  cum  paulatlm 

&iMMintogV  ''''^''"      ^'^^^»  ( I)  It  is  requifitc  that  there  be  Seven  Witneffcs 

prefent  at  the  Making  thereof.    This  is  altered  by  thc 
i  D.  S*  f«<l  c«(^  pauU-  Statute  29  Car*  %• 

tim* 

Secondly,  They  muft  all  be  required,  neither  is  it  fuffi- 
"^(f  "l*  /*?ed  ^i***  cient,  that  they  be  prefent  by  Chance  or  unrequired  8* 

Tlilrdly,  It  is  required,  that  every  Witnefs  do  fubfcribc 
his  Name  with  his  own  Hand,  if  he  can  write,  or  elfc  Two 
••  L.  fingulos  de  teft^.  or  Three  others  for  him  ^. 

ff.  &  Minfmg.  in  d.  $• 

cum  piu  a  im.  Fourthly,  It  is  requifitc  that  the  Teftator  do  with  his 

own  Hand  write   his  Name,  whom  he  will  fhall  fuccced, 
and  have  all  his  Goods  ;  and  if  he  cannot  write,  that  then 
« L.  lubcmmL.  cum  an-,  hc  name  him  before  thofe  Witneffcs ». 

tiqu'U^s.  C.     de    tefti.  ^ 

Non  tamen  it*  ncccflTiirla  eft  nominttio  hscredis  ut  proprio  teftatorif  otc  fitt,  qntn  ^"^^''J'JIf??,  , 
alio  inter ragtnic,  an  velii  ulcm  fvre  hxTcdemr  refpandaie  iu.  D«  D«  in  d*  I,  jAemBsCnffi  ThcUu  . 
eentK  cp.  j*  Infti^io  q-  17-  F'ftblf 
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Fifthly,  It  is  rcquifite  that  the  Witrtcffes  be  fuch  as  arc 
not  forbidden  to  bear  Teftimony  in  that  Behalf  t.  *  §.  Teftes.  Inftltnt.  je 

telt.  Old  in* 

Sixthly,    It  is  neceffary  that  the  Witneffes  do  fee  and 
behold  the  Teftator,  and  not  hear  him  only  i.     It  is  alfo  ^  Mcnoch.  de  arbitr. 
neceffary,  that  the  Witnefles  do  feal   the  Teftament  either  ]^f'  **'  ^^^^  *^  ^*  M'int 
with  their  own  Seals,  or  with  the  Seal  of  another"*.  ^ng.  \l  d.  j/fcd  clim 

pauUtim. 
**  D.  §.  fed  cum  pmuUtlnk 

Finally,  It  is  neceffary  that  the  Teftament  be  made  at  one 
Time,  without|intermiffion,  except  natural,  fuch  as  cannot  ^  „  ,     «  ^  ibiMin- 
b*  avoided «.  -  f,ng?  ^^ 

A  Will   thus  {%)  made,  is  called  a  folemn  Teftament, 
which  Form,  if  Men  would  obferve,  (but  no  man    is  ne- 
ceffarily  tied  thereunto  here  in  England  o)  itwerea  more  fafe  •  Supra  pan.  i.  §.  $• 
Way,  as  well  againft  the  Forging  of  Falfc  Wills,  as  Sup- 
preffing  of  true  Wills. 


§.  XXVII.   Of  the  Form  of  an  unfolemn  Teftament.      r    ^^i    "l 

I.  What  is  rgquijite  in  the  Making  of  an  unfokmn  Teftamgnt* 


TN  the  ( i)  making  of  an  unfole'mn  Teftament,  it  is  not  pre-  ^ 

cifely  neceffary  to  ufe  any  of  the  aforefaid  Ceremonies.     « 
This  only  is  needful  here  with  us  in  England,  that  the  Tef- 
tator do  appoint  his  Executor,  and  declare  his  Will  before 
two  or  tliree  Witneffes,  whofe  Teftimony,  partly  by  the 
Laws  Eccleliaftical  o,  and  efpecially  by  the  , general  Cuftom  p  c.  cum  dT^  c  reU- 
of  this  Realm  P,  is  fufficient  for  the  Probation  and  Appro-  tum,  el.  i.  de  tefta  ext. 
bation  of  the  fame  Will,  concerning  the  Appointing  of  an  ^.^jj^p;^^^^^^^ 
Executor,  or  the  Difpofing  of  Goods  and  Chattels  ^.  Provincial,     confiitu. 

Cant.  tTa£l.  de  repub. 
Angl.  lib.  3.  c.  7.    Peck.  p.  in  c.  privileg.  de  reg.  juT.  6.  ^  Atque  hue  tendit  quod  fcriptum  re^ 

liquit  Miniiog.  in  Rub.  it  mil.  teita^  num.  6.  Videlicet,  aovd  eai  gentes  que  juris  civilis  obreryationc 
non  tcncntuT  (quarum  Anglia  cil  pToectpua)  jus  militaris  tmamenti  obtinere,  ii  qua  nulla  pxopria  kn 
txtet. 


S,  XXVIII.  Of  the  Form  of  a  Tyritten  Teftament.  ^ 

1 .  Divers  Things  confiderahle  in  a  written  Tejlament, 

1.  In  what  Matter  or  Stuff  the  Teflament  is  to  be  written*  " 

3.  In  what  Language  the  Tejiament  is  to  he  written. 

4.  In  what  Hand  the  Tejiament  is  to  he  written. 

5.  With  what  Notes  or  Char  offers  a  Teftament  is  to  be  written^ 
6-  Limitations  of  the  former  Conclujion. 

7.  Of  the  Words  and  Sentences  of  a  written  Will. 

8.  Whether  Witneffes  be  neceffary  in  a  written  Will.        ' 

9.  How  the  Witneffes  are  to  defofe  in  proving  the  Will  to  be 
written  by  the  Tejlator. 

10.  What  2f  the  Tejiament  be  found  in  the  Tejlator' s  Chejl. 

WE 
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WE  have  heard  elfewhere,  in  what  Cafes  it  is  needful 
__,     _  ,        ..  that  the  Tcftamcnt  be  written  *,  namely,  where  the 

Teftator  doth  devife  anjr  Lands,  Tenements,  or  Heredita* 
*Sttt.H.  8.an.3z.c.i,  ments*>;  and  alfo  when  the  fame  odght  to  be  written,  that 

♦  Eodena  Stafc  is  to  fay,  in  the  Lifc-timc  of  the  Teftator  « j  with  divcxs 

other  C(ueftions  there  refolved.  Now  (i)  let  us  hear  of 
forae  other  Things  which  may  feem  to  appertain  to  the  Form 
of  a  written  Teflament;  namely,  In  what  Matter  or  Stuff 
the  Teftament  is  to  t)c  written,  in  what  Language^  with  what 
Hand,  Zeiters,  NoteSy  or  ChdraSlerSy  with  what  }Vords  or 
Sentences ;  and  whether  it  be  always  neceffary  that  there  be 
Witnejft's  of  a  written  Teftament. 

For  th^^  (2)  Matter  wherein  the  Teftament  is  written,  the 
Law  regaideth  not  whether  it  be  Paper  or  Parchment,  or 
«  §.  Nihil  l»ftit.  de  other  like  Stuff  apt  for  Writing  <J. 

tecU.   ordi,    ^c.     dc 

Inftr.  edit.  $«  o*  n«  ti.  Sed  quid  fi  qulr  icripierlt  voliratatem  fuam  in  puWere  ?  nimfqaid  valebtt  tciU« 
mcntura  ut  fcTiptum  ?  £t  vtdetur  quod  isc  per  L>  milites.  C.  de  tefta*  Hoc  uno  fubauditOi  nlmlrqm 
noftratium  teftamenta,  omni  immunitate»  atque  adeo  jure  miUtari  eaudere,  ut  icriptum  reliquit  Oi 
Smitheus  traftt  de  repiibr  Angl.  lib.  3-  cap.  7,  Contrarium  tamen,  icLlicet  non  valerc  hujuimodi  teft. 
tanquam  in  fcriptis  ccmditum,  exiilimo'*.  faltem  ad  eifeflum  ilh)im»  de  quo  firmentio  in  d«  ftat.  H>& 
^an.*32.  cap.  I.  id  quod  cv  mente  ilUus  ftatuti  faclU  coUigere  liofttt  £t  huc^peYtinct  quod  (criptumie* 
liquit.    Molun*  in  L*  !•  §•  eodem.  fft  de  verb.  ob.  n.  9* 

t 

•  Minfing.  in  d.  §•    -Neither  is  it  material  in  what  (3)  Lanp^age  «  the  fame  be 
'^^^r*       !-/>     1       written,  either  Latin^  French,  or  any  other  Tongue. 
"^Jr^I^sJih    1      The  r^y/alf^;^  lived  in  Hhlland,  and  made  her  Will  in 
Vejnon*x44!      '  '  ^  J^uich,  by  which  fKe  dcvifed  hcr  Houfes  inCArZ/Jif,  t!t;WcA^# 

furchafed  with  her  Cafital,  to  JV*  B.  and  ta  other  Truflecs 
and  their  Heirs,  in  Truft  for  her  four  Daughters  <mrf  M^/r 
Children:  If  it  had  been  IJfue  infieadof  Children,  it  would 
have  carried  the  Inheritance ;  and  it  may  be  the  Cuftom  in 
Holland,  that  by  thofe  Words  the  Inheritance  will  pais  there: 
To  which  it  was  anfwered,  that  though  the  Will  was  in 
,  Dutchi  and  admitting  thofe  Words  would  pafs  an  Inheri- 
tance in  Holland,  yet  a  Will  wherefoever^  it  is  made  muft  he 
fuch  as  would  pa{s  an  Inheritance  by  the  Laws  of  this 
Realm ;  and  fo  it  hath  been  refolved  in  the  Cafe  of  Latin 
Wills. 

For  the  (4)  Hand  or  Letters  wherewith  the  Teftament  if 
written,  the  Law  is  indifferent  whether  it  be  Secretary  Hand, 
Roman  Hand,  Court  Hand,  or  any  other  Hand,  either  fair, 
c^dl'  tlft^'  ^"°"«"''  or  otherwife;  fo  the  fame  may  be  read  anjd  underftood  f. 

'•***'  For  the  (<)  Notes  or  CharaSers,  it  is  not  material  whether 

»  Hoc  intelligant  jn- the  faitie  be  ufual  or  unaccujlotned  t,  Ufual  or  acctfffomcd 
Ainianiftae  piocedere  Notes  bc  thefe,  xxj.  for  twctity  Shillings,  CI  /.  for  a  hun- 
jurc  gentium  quo  no.  ^jred  and  fifty  Pounds,  1500.  for  a  Thoufand  five  hundred 
teftam,  in  fcTipfi^fieTi  fourfcore  and  ten,  With  fuch  like,  whereof  I  might  bring 
non  poteft  pet  notas  aut  infinite  Examples.    Uoaccuftomed  Notes  and  Charaflers  be, 

&SrttA?ge?.^^  "^^^^  ^^^  Teftator  rfoth  ufe  the  Figure  (i)  inftead  of  the 
«e"aiii*  in  l;  quoties  $.  Letter  (A,)  the  Figure  (2)  iiiftcad  of  the  Letter  (B,)  the 
I.  ff.  de  hseied.  infti-  Figufe  (3)  inftead  of  (C,)  &c.  or  perhaps  feme  other  mote 
'i.  e'lfeptl'^'vduri  ft^a^»8<^  CharacHers  than  thefe  in  place  of  Letters.    Howbcit, 

5n    teftamento    miUtis  W  " 

ad  piu  caulas,  &c.  de  * 

quibs  Vafq.  de  Aicccff-  cleat,  lib.  2.  §.  1 5.  Tcqo.lfjt.  pi»  caufit,  c  13.  Graff.  TbelkuT.  CQm.  op*  !• 
tcfta*  uq*  10*  -  ' 


I 


^ 
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(6)  if  the  Charaflers  be  fuch  as  cannot  be  read  or  utider- 

ftood,  the  Teftameht  is  as  if  it  were  not  wiitten  ^  -y  or  if  they  *  J"  *•  ^J;  ^' ^^  T'^l'"^ 

may  be  read  or  underftood,  eitker  by  the  fame,  or  by  f^mc  I5.    ^*  ^*  "**  ""1"*^' 

other vWritiAg,  or  by  any  other  Means,  yet  if  that  Writing 

ixrere  but  a  Draught,  or  Preparation  to  the  TeOamcnt,  and 

not  the  Ttftanaent  itfelf^  it  is  without  any  Force  K  1  t.  ex  ea  fcnptun. 

fr.de   Ufta.    L     fidei 
,  comroliTk   %'   u  de  leg.  ^ 

* 

M-  M.  by  a  Codicil  to  her  laR  Will  gave  feveral  Legaqles, 
feme  of  which  were  wrote  fo  blindly,  (fceming  to  have  been 
altered)  that  It  was  difficult  if  not  inapolliblc  to  read  them, 
OT  to  diftinguift  what  the  Legacies  were;  particularly  in 
one  Place,  whether  100/.  or  300/.  was  meant.  In  Chancery 
it  was  referred  to  a  Mail^  to  examine  and  fee  what  thofe 
Legacies  were,  and  he  to  be  aiTiAed  by  fuch  as  were  flcilled 
in  the  Art  of  Writing.     Mafters  v.  Mafters^  i  JVilliams  421. 

Words  (7)  and  Sentences  are  not  required  for  the  Form  of  a 
Teftament,  but  for  the  expreffing  the  Will  and  Meaning  of 
the  Teftatpr  k  ;  and  therefore^  if  the  Writer  by  Error  omit  kL.quomamlndigntii% 
fome  Words,  whereby   the  Senfe  is  unperfefl  ;  as  for  Ex- ^-  ^^  *|^-  a^^^^w  T 
ample;  the  Notary  doth  write  thus,  (I  make  my  Wife  my yjii^|jb. n.* Vln  dn.  * 
of  this  my  laft  Will  and  Teftament)  (leaving  out  this  Word 
Executor*)     In  this  Cafe  the  Error  of  the  Writer  ought  not 
to  prevail  aigainft  the  Truth  of  the  Teftament  ^ ;  For  the^L.Errorc.C.  detefti. 
Law  prefumeth  that   more  was  fpoken,  though   Icfs  was 
written  ™ ;  much  lefs  ought  it  to  be  prejudicial  to  the  Tefta-  ™D*.L.  Ettotc.  It»  xet 
ment,  where  inftead  of  the  Words  omitted,  other  Words  of  ^"^^^^Jf^/i'^^™?^^^^^ 
the  fame  Senfe  to  fucK.purpofe  arc  ufed  a.nd  expreffed '».  tio  quod  Scriba  ctuI 
For  Example;  Suppofe  that  in  the  Teftament  it  is  written,      [     353      1 
that.the  Teftator  doth  bequeath  fuch  Lands  to  fuch  Perfon^  verat,  vci  quod  teitator 
to  have  and  to  hold,  to  him  and  to  his  Affiens,  for  evermore,  *'"'"^^,  ,  mmcupavcm, 
rlowioever,  m  this  Device  there  is  nnt  any  Mention  01  Heirs,  probationis  sich.  in  d. 
without  M^hich  Word  an  Eftatc  of  Inheritance  cajinot  pafs,.L.   Errcre.    Attamen 
by  ^ny  Deed  or  Gift  made  whiles  a  Man  yet  liv.th ;  yet  be-  »-^'  t^^'^^.\T^, 
Caufe  in  Ttfftaments,  the  Will  and  Intent  or  the  Teftator  is  totisuxorem.quamvuU 
preferred  before  formal  or  prefcript  Words,  an  Eftate  of  In-  ^^J  ^"^m  cxecutriceaa. 
heritance  doth  thereby  pafs,  as  if  he  had  made  exprefs  Men-  n  il^qt^Ji;!^,*^^  ^ 
lion  of  his  Heirs  ^.     Other  Examples  to  the  fame  ElTecl  are  teiUm. 
extant  in  other  Places  of  this  Book,  which  to  repeat  were .  ^ 

r      J%  JT  •  Supra  eadem  part.  €• 

luperfluous.  ^   ^  ?*    »• 

Concerning  the  laft  Queftion,  'viz.  Whether  (8)  it  be  ne- 
ceflary  that  there  be  Witneffes  of  a  written  Will  ?  This  is 
the  Anfwer,  That   if  it   be   certain  and  undoubtedy  that  the 
Teft;ament  is  written  or  fubfcribed  with  the  Teftator*s  own 
Hand  ;  in  this  Cafe  the  Teftimony  of  Witneffes  is  not   ne- 
ccrfiry  P.     But  if  it  be  doubtful,  whether  the  Teftament  were  '  ^"^^/^^iS?  ^.^'^^ 
wrutcn  or  fubfcribed  by  the  Teftator;  m   this   Cafe  the  anca.  de  arte  teitandi. 
Teftimony  of  Witneffes  is  neceffary,  to  confirm  the  fame  to  tit.  2.  c.  a.  in  fin.  Maf- 
be  the  Teftator's  own  Hand  <l.    This  is  altered  by  the  Sta-  tilt^^J^^u^slt 

tuu  60,  &c. 

4  Bar.  in  L.  fi  ita  fcrip. 
fero  IT*  de  eond^  it  demon.  Alex,  confil.  76,  vol.  3.  n«  a»  3*  PaTif«  tmSli  19*  vol«  3*  n«  26.  Covax.  la 
<.  tam  tibi  dc  tefta.  extr.  n.  5« 
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tute  20  Car.  2.  cap.  3.  by  which  'tis  enz&ed,  That  allDevlfes 

of  Landsy  SccJhaU  be  in  Wrhino^  and  in  his   Prefencei  and 

fubfcribcd  in  his  Pr-cfence  by  three  or  four  Witneffis,  or  clfc 

fhall  be  void  ;  therefore*  (9)  *tis  not  fufficient  lor  the  Wit- 

neires  to  fay  this  \^  the  Teftator^s  own  Handy  for  ve  know 

'  uod'rnc'  Aicfafcon-  ^'^  Hand  r ;  neither  is  it  fufficient  to  bring  forth  other  Wri- 

?iK°76»*"n.  3t4*Menoch.  tings  of  the  known  Hand  of  the  Tcftator,  and  fo  prove  the 

dc  arbitT.  jud.  q.  lib.  Will  to  bc  written  or  fubfcribcd  by  the  Teftator,  by  com- 

flia!dcc^f^8I"n.  rf"  P^^'*"g  f"^^  Writings  with  the  Tcftamcr.t  s.     For  the  Wit- 

•  StcbaTd/in  d.  Auth.  neffos  may  be  deceived  (the  Teftator's  Hand  being  cafy  to 
quod  fine.  Alex.  d.  con-, be  counterfeited,)  and  therefore  Proof  by  Similitude  of 
^L>*r2^A^;^''iLnfirH^^^^^  faving  in  thofe  Courts  where 
114.  vol.  7.                the  Cuftom  doth  approve  iuch  Tcftimony  for  a  full  Proot ", 

•  Bir.  &  alii  in  L.  ad- Qj.  ^hen  the  Teftament  is  to  be  proved  in  vulgar  Form: 
|?,T? Affli'a.^declf.  isi!  Neverthelcfs  in  this  Cafe  where  it  is  doubtful,  whether  the 
MiVciTd.  traft.  ds  pro-  Teftator  did  write  or  fubfcribe  the  Teflamcnt,  if  the  Wit- 
bat,  verb.  comp^Tttio.  neffcs  do  dcpofe  that  they  did  fee  the  Teftator  write  or  fub- 
Rom.  lib!  6^0  u  ^^^'  fcribc  tlie  Teilamcnt^  and  know  the  fame  to  be  his  Hand  *, 
'Sichard.  ir>  d-  Autb.  or  clfe  that  thcy  did  hear  the  Teftator  confefs,  that  he  had 
Alex,  de  confii.^67.  &  made  his  Teftament,  or  that  the  fame  was  in  the  Hands  of 
y^Birilmoir&aiii  infuch  a  Perfon  y ;  or  if  the  Tcftament  were  found  in  the 
L.  fi  ita  fcripfcro  fF.  dc  Tcftator's  Chcft  amongft  his  other  Writings.  In  thefe  Cafes 
cond.  u  ^ic^on.q^oTum  ^^^  p^.^^^     ^^^  y^    Comparing  of  Hands,  albeit  the  Tcfta- 

opinio    magis  c(t  com-  i-r«*^rT  •  ^n  li-ir 

munis, tcftc Graflr.  The-  tticut  be  to  bc  provcd  in  t  oim  of  Law,  18  A  full  and  lum- 
faiira.  com.  op.  §.  In-  cicnt  Proof  ^.  Or  if  there  be  none  of  thefe  Helps  by  likely 
€!\"eft°im.%.'t6."m  Circiimftanccs,  yet  if  on  the  contrary  ther^  be  no  Sufpicioa 
»  Natta.  in  AiJtii.  ^iiod  of  Fraud,  or  Fear  of  Subornation^  I  km  of  their  Opinion 

fine. 


corn< 

io 

bat.^vCT. 

issi-  n-  66.  muft  be  fo  written,  as  it  may  appear  not  to  be  a  Draught  or 

^  n!'l'  r  Natt^in  d!  Preparation  of  a  Will,  but  the  Teftament  it  felf  b.    Whit 
Auth.  quod.  fine.  &  if  the  Teftator  fliall  acknowledge,  that  his  Teftament  is 


qrair.ThefauT.com.op.  ^Qjj^g^ij^^^  in  a  Schedule  or  Writing,  which  he  left  in  the 
5.  Inftituuoq.  i^'C.  cuftody  of  fuch  a  Man.  Now  if  that  Man  bring  forth  a 
De-  confii?2i<)  in  fin.  ^^^^^"^^»  ^"^   upon  his  Oath  depofe  that  to  be  the  fame 


Socin.  confii.  i6a.  n.4.  Writing  which  the  Teftator  left  in  his  Cuftody,  Whether  is 
&  banc  opinionem  non  j|,js  a  fufficient  Proof  of  the  Deccafcd's  Will,  without  anf 
tS>''c'rmrr' c™m'  fu'-ther  comparing  of  Hands  ?  As  the  Cafe  is  propounded, 
Alex.pcTicuiofamtamcii  the  Proof  IS  fufficicnt  without  comparing  of  Hands.*^.  But 
^™  bi\?o"td^cU  "^r^  Teftator  had  faid,  that   the  Schedule  or  Will  was 

umefTecu^^decrofenti^  M'ritten  with  his  own  Hand,^  then  the  aforefaid  Proof  is  not 
«>  Bat.  in  d.  L.  quoties,  fufficient  without  Comparation,  whereby  it  ^  may  appear  to 
«.  I.  ff.  deJ»«T«^' »"-  hatve  been  written  by  the  Teftator  i  for  in  faying,  that  tbc 
Cornel,  itfz.  n.  ($3.  Non  Schedule 

tanrven   opu«    efi%   puto,  ^     t*   * 

obrervaTi  ilia  reqiufitm,  de  quibik  in  d.  Axith.  quod  fine  ;  videlicet  diei  expTeflionecn,  evtenikm  itnpn* 
onem.  Uberorum  nominationcm,  *cc.  QuoTum  fine  obfeTvatione,  ncc  inter  liberot*  ncc  ad  piis  cauw* 
teftamentum  valet,  etiamfi  conftct  de  manu  teftatoris:  Nam,  ifta  requifita  indii£la  funt  a  jure  civil!,  nee 
fublata  }MTe  canonico,  ut  author  eft  EveraTd-  Vetum  autem,  infpeAo  jeregentitim,  quo  jure  ne«  Ang*« 
haud.  alitcT  ac  Romani  milijcs  libere  fruimuT,  non  eft  necefTaiia  vcl  diei  expreffio,  vel  evtenfa  fcTipJio* 
&c-  Iliad  foluna  exigltur,  ut  conftet  fcriptUTam  manu  teftatoris  euTattm  futlTe,  vel  fubfcripunn  One 
^lia  quavis  (blennitate,  dum  tanten  httjufaiodi  fcriptun  non  fit  pTC^ratto  ad  teftandum,  fed  ip&  °^ 
poHtio,  ut  alias  fupfadiftum  eft,  &  infra  dicendum  part,  7.  §.  ij.  in  fin-  *  Alex,  cocfil*  l?'' 

v.>].  5.  n.  3.    Lud.   Zunt.  pro  uxore»  fol.  24.  n.  88*     Hyero.  Pantiihmant.  lib.  a*  q<  2>  H.  5a* 
^  Aftreaf.  in  I^  liaeicdej  palam*  ff*  de  tefta.  n.  2«    Zunt»&  Pantiih*  ubi  fupra* 
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Schedule  which  he  left  with  fuch  a  Perfoii,  containing  his 
Will,  is  of  his  own  Hand-writing,  it  feemeth,  that  the  Tef- 
tator  did  not  rcpofe  fuch  Truft  in  that  Man,  as  that  his  Tef- 
timony  alone  fhould  fufficc,  unlefs  alfo  it  did  appear,  that 
the  Schedule  which  fhould  be  brought  forth  was  written  by 
theTeftator;  which  in  the  former  Cafe  is  not  neceflary, 
where  it  is  referred  to  the  fole  Credit  of  the  Witnefs,  with 
whom  the  Writing  was  left  *.  « I^  TheopompTa  F.  de 

ilote  pra.  leg.  probator, 
quod  flifto  unius  flat  ex  volontate  tcflatisria. 

But  what  if  (lo)  the  Teftament  be  found  in  the  Teftator's 
Chcft,  or  fafcly  kept  amongft  other  Writings  ;  which  Tefta- 
ment is  neither  written  by  the  Teftator,  nor  by  him  fub- 
fcribed,  but  altogether  of  another  Man's  Hand,  Whether 
Ihall  this  Writing  pvevail  as  the  laft  Will  and  Teftament  of 
theDeceafed,  or  not  ?  Itfhallnot^,  unlefs  it  be  proved,*  jd*. in d.AutK  qnod 
that  the  fame  was  written  by  the  Commandment  of  the  fi^ie,  C.  dc  tefta.  Jul 
Teftatorg,  or  unlefs  it  be  fealcd  with  the  Seal  of  the  Tef-  ^]^l;  f,i,i'*;^^„tVnc 

tator  ^  }  opinionem  Menoch.  1U». , 

4*  pTxf*  1 7*  n.  I. 
•  Jaf.  in  d.  Airth.  Mafeard.'  dc  probata  d.  concliif.  1353'.  n.  6;^.  *»  C.  z.  de  fide  Inftr.  extr.    Et 

licet  Dedot  ibidem  teneit  contrarium,  nil]  SigilUtione  accsdat   etiam  fubfj:riptio  :    Quia  tamen  haec 
opinio  fundata  eft  in  folennitafe'J'UTis  civilii*  nobis  ju*  gentium  attendentibus»  opinor  banc  Oecii  icn** 
tcntiam  non  audiendam  fore  in  foro  noftxo.  v 


5.  XXIX.  Of  the  Form  of  a  nuncupative  Teftament. 

See  I  Fart^  Chaf.  \%. 

I.  Of  ike  Form  of  Words  in  a  nuncufative  Tejl  anient. 

%.  Obfcurity  and  Ambiguity  to  be  mvoided, 

3.  Obfcurity y  what  it  is,  and  how  it  may  be  avoided  ? 

4.  Ambiguity y  what^  and  how  it  may  he  avoided  ? 

5.  The  Difference  betwixt  Obfcurity  and  Ambiguity, 

6.  JVills  favoural^ly  inteirfreted. 

7.  In  Contracts,   Interpretation   is  to  be  made  againfl  the 
Fariy. 


1 


N  the  Making  of  a  nuncupative  Will  or  Teftament,  this 
^  b  chiefly  to  be  obferved.  That  the  Teftator  do  name  his 
Bxecutor^  and  declare  his  Mind'by  Words  of  Mouth,  with- 
out Writing,  before  Witnelfes^.     As   (i)  for  any  precife  >>  §.  fm  inftit.  de  teiU. 
Form  of  Words,  none  is  required »,  neither  is  it  material  ^^^^'  Au^b.  hoc  inter 
whether  the  Teftator  do  fpeak  properly  or  unproperly  k  ;  %\  S^J^S!^^ 
fo  that  his  Meaning  do  appear,  as  hath  been  heretofore  tamen  feptenarium  tef- 
confirmed  by  divers  Examples  l.     But  it  is  not  fufficicnt  for  ^^  ^  ^"^  *"  **:  $• 
the  Teftator  to  leave  a  Sound  in  the  Ears  of  the  Witneffes,  fupra  diximST*  "'""^ 
unlefs  he  do  leave  fome  Underilanding  alfo  of  his  Will  and  ^  Moiineus,  in  L.  i.  §. 
Meaning.  ,^^1f ™  ^-  ^*  ^"^-  "^ 

V  OL.  1.  ^  g  g  And  k  L.  quoniam  indignnm 

de  tefta. 
^  Supra  eadem  part.  $.   -  *  L»  fed  &  ii  $•  pTofcxlbcre.  dc  Inilit*  a^ion.  L«  «tate^  nihil  de  i^ter. 
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C     355     ]  ^^^  jilthough  in  written  Teftaments,  it  be  alfo  required 

that  the  Words  and  Sentences  be  fuch  as  thereby  the  TcIUl- 
■  Supra  §.  prox.  pra-  tor's  Meaning  may  appear  «  :  yet  toore  fpecially  it  is  requir- 
ed in  a  nuncupative  Teftament,  for  more  Supply  maybe 
AT.       J  r     r.  J   Dttade  in  written  Teftaments  than  can  be  made  in  nuncupa- 

•  Auth.  quod  fine  a  dc  ^j^^  Teftam^nts,  concerning  the  Teftator's  Meaning. 

Wherefore  (2)  that  the  Teftator  may  the  better  perform 
this  Thing,  and  that  his  Meaning  may  be  better  undcrftood, 
p  De  obfcuTo  &  am-  he  muft  as  much  as  he  can  avoid  Ohfcurity  and  Ambiguity  P. 

bijguo      vide     Spiegel. 

Lexic  verb,  ambig.  &  veib.  obfcuram. 

Ohfcurity  (3)  is  avoided  by  fpeaking  plainly ;  for  an  ob- 
fcure  Speech  is  that  which  either  cannot  be   underflood  at 
all,  or  very  hardly,  by  Reafoi}  of  the  Darknefs  thereof^  or 
<     Spiegel.      Lexic.  want  of  the  Light  of  plain  Utterance  Si. 

Teib.    obfcuTum    Cag-  *"        ' 

fioL  in  L-  fempcr  dc  reg.  jur*  ff*    ' 

Amhiguity  (4)  is  avoided  by  fpeaking  fimply  and  certainly; 

for  art  ambiguous  Speech  is  that  which  yieldeth  divers 

'         Senfes  to  the  Hearer,  who  remaineth  doubtful  in  whether 

» Spiegel- &Cagnol.ubiSenfet  he  Spea^^^^  . 

fopra.  The  (5)  Difference  betwixrObfcunty  and  Ambiguity  is 

this.  By  Ohfcurity^  the  Hearer  is  made  like  to  him  which 
walketh  in  a  dark  Place,  not  knowing  where  the  Way  lieth; 
whether  on  tlie  right  Hand,  or  on  the  left,  before  him,  or 
behind  him  ;  or  whether  he  be  in  the  Way,  or  out  of  the 
Way.  By  Amhigidty^  the  Hearer  is  made  like  unto  him, 
who  walketh  in  the  Light,  mceteth  with  two  or  three  Ways, 
and  kno^eth  not  which  Way  to  take,  nor  which  of  thofc 
Ways  leadeth  to  that  Place  where  he  ought  to  go ;  both  of 

•  Zifiw  in  L.  veteTibug  them  are  to  be  avoided  «• 

fi".  dc  ]>aaif.  Spigel.  & 

Crtgnol.  ubi  fupra.    Fateor  tamen  alias  ab  aliis  di0*eTemias  excogitaii,  &  quandoque  etiam  confandi. 

Fitz.Exor.^.  Before  the  Stat.  29  Car,  z.  it  was  neceffary  to  put  a  nun- 

cupative Will  in  Writing,  and  to  prove  it ;  for  the  Executor 
could  bring  no  Aflion  unlefs  the  Will  was  'written  and 
proved  by  a  Witnefs,  and  uAder  the  Seal  of  the  Ordinary; 
but  the  Seal  of  the  Teftator  was  not  neceffary. 

nriem  v.  Brenvin,   i      An  AdminiftratoT  exhibited  a  Bill  to  have  a  Difcovery  and 

Chan.  Rep.  19^.  an  Account  of  the  Intcftate's  Eftate ;  the  Defendant  pleaded, 

that  the  fuppofed  Inteftate  made  a  nuncufdtive  Witt,  and  J- 
S.  Executor,  and  infiftcd  that  he  was  not  accountable  to  any 
other  Pcrfon  ;  but  decreed  that  a  nuncupative  Will  htfore 
Probate  was  not  pleadable  to  an  Adminiftrator. 

29  Car.  z.  c.  3.  By  the  Statute  29  Car.  2.  'tis  ena«5led.  That  a  ttvncufaUVi 

Win  Jhall  not  he  good  exceeding  30  1.  unlefs  f  roved  by  three 
WitnejffeSy  who  were  frefent  at  the  Making  thereof  i  nor  unlefs 
it  zvas  made  in  the  Time  of  the  laji  Sicknefs  of  the  Deceafedy  or 
in  his  Moufty  or  where  he  had  been  rejident  for  ten  Days  before^ 
unhfs  it  he  committed  to  Writing  within  fix  Days  after  thi 

Mali'ig. 
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Mating ;  neither  Jhall  any  Letters  tejlamentary ^  or  "Predate  of 
fuch  Will  fafs  the  Seal  of  any  Court,  till  fourteen  Days  after  the 
Deceaje  oj  the  Tejlator,  nor  until  Procefs  hath  ijfued  to  call  in 
the  If^idow  or  next  oJ  Kin  to  contejl  it. 

By  the  fame  Statute  it  is  eua^Sled,  That  no  Will  in  JVri-  [  356  1 
ting  concerning  any  ferfonal  EjlateJ^iall  he  re-pealed,  or  any  Claufe 
therein  altered  by  any  Words  or  Will  by  Word  of  Mouth,  exceft 
the  jams  he  -put  in  Writing  in  t}ie  Life- time  of  the  Tejlator,  and 
read  to  and  approved  hy  him,  and  all  that  proved  by  three  Wit- 
neffes* 

Since  this  Statute  the  Teftator  by  his  Will  in  Writing  5'««w^^8Cafe>  Raym. 

made  his  Wife  Executrix,  and  refiduary  Legatee;  but  flie  ^^^* 
dying  in  his  Life-time,  he  made  a  Codicil  by  Word  of  Mouth, 
by  which  he  devifed  to  George  Robinfon  all  which  he  had  given 
in  his  Will  to  his  Wife  ;  thi»  was  adjudged  by  the  Delegates 
to  be  a  good  nuncupau?v%  Codicil,  and  quaji  a  new  Will  for 
fo  much  as  he  had  given  to  his  Wife ;  and  as  to  that'^atter  . 
it  was  no  Manner  of  Alteration  of  the  Will  in  Writing, 
becaufe  in  Law  there  was  no  fuch  Will,  for  the  Operation 
of  it  was  determined  by  the  Death  of  the  Wife,  in  the  Life 
of  the  Teftator  her  Hulband  ;  fo  that  as  to  the  Re/iduum  de- 
vifed to  her,  it  wa»  utterly  void. 

Though  (6)  the  Law  hath  provided  favourable  Inter- 
pretations, to  fuftain  the  Teftament  where  the  Depofition  is 
obfcarc,  ambiguous,  or  uncertain  S    contrary  to  the    (?)  ^^g- :^.|^&DD.1bi^^ 
Nature  of  Contrafts,  where  he  that  fpeaketh  obfcurely  or 
ambiguoufly,  is  faid   to  fpeak  at  his  own  Peril,  and  that 
fuch  his  Speeches  are  to  be  taken  ft mngly  againft  himfelf "  :  "  L.  vetciibus.  ff.  de 
Neverthelefs   how  favourable  foever  the^Law  be  towards  P*^^*' 
dead  Men's  Wills,  the  Lawyers  are  not  fo  favourable  to 
their  Clients;  and  therefore  if^it  were  but  to  avoid  long 
and  coftly  Suits,  it  is  meet  that  the  Teftator  utter  his  Mind, 
as  plainly  and  certainly  as  he  can. 


§.  XXX.  Of  the  particular  Forms  of  other  Teftaments 

or  Laft  Wills. 

CONCERNING  the  Forms  of  Tcflaments  privileged,  or 
not  privileged',  or  of  other  Kinds  of  Wills,  as  of  Co- 
dicils, or  of  Gifts  in  Cafe  cff  Death,  I  refer  the  Reader  to 
thofe  Places  where  fpecial  Mention  is  made  of  evei-y  of  them,  «  -„^„  ,  „.  * 

I     r     I    '     r\Tr  r  r*  '  Supra  I  part.  §.  5,  |» 

and  oi  their  Differences  01  Forms  *.  ^  7,  &c  ? 

And  chiefly  conpeining  the  Forms  of  Legacies,  I  wifli  the 
Reader  to  perufe  the  manifold  Forms  of  making  an  Execu- 
tor :  For  as  I  have  often  faid  y,  by  underftanding  after  how  \  ^"PJ*  f*^«"  P*/^-  §• 

e       ^  «         '  i_  '  •         1     •     •  ^    3>  4-  n.  lb.  cum.  fcq. 

many  borts  an  Executor  may  be  appointed,  it  is  an  ealy  ^ 

Matter  to  colleft  how  diverfly  a  Legacy  may  be  left  alfo. 


^     End  of  Vol.  L 
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TREAT    IS.E 


OF 


%tftmmts  ann  HaS  S&ifte> 


tOMPlLED   OUT    OF    THE 


Laws   Ecclesiastical^    CiFity  and   Canon  ;    as  alfo  out  of  the 
Common  Law^   Customs  and  Statutes  of  this.  Rbalm. 

THE  WHOLE  1>IGESTED  INTO  SEVEN  PARTS,  viz : 


I.  What  a  Teftament  or  Laft  Will  is, 
and  how  many  Kinds  of  Tdlaments 
there  be. 

II.  WhatPerfons  may  make  aTeftament, 
and  who  may  not. 

III.  Defcribing  what  Thihcs,  and  how 
much  may  be  diipofed  by  Will. 

IV.  Decyphenng  the  Forxns,  and  in  what 


manner  Teftaments  or  Laft  Wills  are 
to  be  made. 

V.  What  Perfon  may  be  Executor  of  a 
Teftament,  or  is  capable  of  a  Legacy. 

VI.  Of  the  OiEce  of  ah  Executor,  and  of 
the  feveral  Kinds  of  Executors. 

VII.  Shewing  by  what  means  Te^aiments . 
or  Laft  WiUs  become  void. 


By    HENRY   SWINBURNE, 

JUDGE  OF  THE  PREROGATIVE  COURT  OF  YORK, 


'     The    SEVENTH    EDITION, 
Corrected  and  fert  much  Enlarged,  jvith  an  AppENDiXi 

Containing  all  the  Statutes  to  the  jad  Gko.  IIL  inclufive;  and,  alfo,  all  Dkcreis 
in  Chancery,  and  Resolutions  of  Common  Law;  relating  to  the  Subjeft,  which 
have  been  publifhed  fince  th«  laft  Edition,  with  an  exad  Table  to  the  Whole,  and 
a  TRUE  Copy  of  the  Will  of  the  late  Duchess  of  Marlborough. 
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*'  Put  thine.  Houfc  in  Order ;  for  thou  JhaJt  die  and  not  live.* 
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l»i.  '.'J  miS 


WHAT 


PERSON 


MAY    B  £ 


EXECUTOR 


O  F     A 


TESTAMENT, 

OR1SCAPABLZOPA 

LEGACY. 


THE  F^FTH  PAftT. 


S  E  C  T.    I. 

\.  Evtrj  orn  tnay  he  Executor  wiicb  is  not  firbldden, 

2.  The  Tefiator  may  omit  or  exclude  bis  own  Child^  and  make 
9tbers  Executors. 

3.  ^be  Teftator  may  make  Executors  either.  Bondmen  or  Free* 

4.  Not  only  Laymen^  but  Clerks  alfo  may  he  made  Executors. 

5.  Women  as  well  as  Men  may  be  Executors* 

(u  levants  as  well  as  thofe  of  full  Age  niay  be  made  Executors. 

7.  Uhe  Teftator  xuxy  make  his  Executors  either  known  or  un^ 
known  Per/ons. 

8.  The  Teftator  may  appoint  Executor  either  his  Creditor  or  his 
Dahtor. 

9.  J  be  Tejlaior  may  appoint  Executors  either  one  Perfon,  or 
many. 

IN  the  fifth  principal  Part  of. this  tefbmentary  Trtatife  is 
declared^  what  Perfons  may  be  appointed  Executors,  and 
are  capable  of  a  Legacy  s  >^nd  what  rerfons  are  incapable  of 
an  Executorihip  or  Legacy ,  ' 

Wherein,  forafmuch  as  the  Law  doth  give  Liberty  to  the       |^     np^     1 
Teftator  to  appoint  whom  he  will  to  be  his  Executor  ^,  and  »  Tit.  de  hmt,  i<Kv?^ 
likcwife  to  give  Legacies  to  whom  he  will,  certain  Perfons  ex-  ^  a*  iBAimt.  in  priM» 

**  *  B«ncdia.  .d«    C^Kfm, 

.    Tia^  reguL   di  hL 

VoL.II.  A  ccpted-,  ^•^•«»««r- 


Who  may  be  Executors  and  Legataries*        Part  V. 

^5.  kgaii.  loftit.  ae  ccpted^;  this  may  be  tldivcrcd  for  a  Rule,  That  (i)'CTfry 
^Minfin  i  d  tit.de  ft^^**  ^^J  ^  '**"  iixccutor,  and  IS  Capable  of  a  Legacy,  faving 
hxr.  itiftit.  in  ptin.  ^^^^  3^  are  forbidden  ^.  No^  what  Perfoos  thole  be  which 
praa.  .^etr.  fit  Ferrar.  are  forbidden,  fhall  (Iraightivay  be  ihewed,  after  the  View 
in  forma  libelli  ad  red-  of.  the  Greatnefs  of  the  Teftator's  Liberty  in  appointing  his 

dcnd.  ration,  tutel.  §.    i?  *  *  •  o 

ad  cxecutorcK  n.  1.      Executors. 

Firft,  it  is  to  be  underftood  (2)  that  this  Liberty  of  tlie 
Tedator  is  fo  large  and  ample,  that  albeit  the  Tellator  have 
Children  of  his  own  naturally  and  lawfully  begotten  i  yet  b]f 
the  Laws  and  Cuftoms  of  this  Realm  he  may  appoint  others  to 
be  his  Executors,  fecretly  omitting,  or  openly  exdudingi  his 

^  find,  de  confuet.  5c  own  ^Children  ^. 

leg.  Ang.    1.  2.  c.   16.^ 

TTi&.  de  repuli.  AngL  L  3.  c.  7.  Unde  perfpicuum  eft»  nnllum  fere  ufuni  apud  not  manere  hujidmo4i 
tttulonim  juris  civiiiik,  viz.  de 'cshsredac.  liberorum»  L  .*•  Inflitut.  de  lib.  6l  pofthn.  her.  inftitveiidi 
vcl  cxhaered.  ff.  Sc  de  inoffic  teft.  S.  Inltit.  &c  una  cum  pluribua  aiiis  cjuid.  farins  cum  timlity  can 

legibus. 

Secondlyi  (3)  The  TeAator  hath  Liberty  to  appobt  Eie- 
cutors,  not  only  thofe  which  be  free,  but  alfo  bondmen  or 
«  Libr.  Tnftit.  tit.  dc  Villains*,  Cither  his  own  Villain,  or  the  Vtllain  of  another '. 
pr'^rLtS^irttvil  ^"^  *f  ^^^  Teftator  do  make  his  own  Villain  Executor,  he 
K-nagc,  foi.  40.  Brook  doth  manumit,  or  deliver  hb  Villain  from  Bondage  <•  And 
Abridg.  tit.  Villein,  n.  if  another's  Villain  be  made  Executor,  fuch  Villain  may  ts 
68.  Et  licet  jurcciTili  Executor  have  aAion  againft  his  own  Lord,  in  cafe  he  were 
n^o'^"p^lcft'cxecuto^,*^ut  indebted  to  the  Teftator  ^ ;  becaufe  he  (hall  not  recover  the 
per  Bald,  in  L.  id  quod*  Debt  to  his  own  life,  but  to  the  Ufe  of  the  Teftator  K 

C  dc  £p'fcopls^&  cler. 

n.  3.  tamen  jure  quo  noi  utimur,  inftitui  pofliint  fervi  noftrates  czecutoret,  ut  per  Littleton  ^  Braek 
ubi  fupra.  Quinimo  eodem  jure  civili  fetvus  conftitni  poccft  nudus  eiecut«r.  Jo.  de  Can.  Trad,  de 
exec.  uk.  Tokint.  part.  i.  q.  3.  n.  47.  '  D.  tit.  de  Ititrcd.  inftic  in  prill.  t  Jo.  de  Pbtca  in  d.  lit* 
in  prin.  *>  l«ittl.  tit.  Villcnajire,  k>l.  40.  Brook  tit.  Villein,  n.  tfS.  <  LittL  nbi  fvpra,  &  neib 
quod  non  obtlnet  jna  civile,  quo  fervus  alienus  iniUt.  acquirat  domino.  .^  alien.  Inlliu  dc  WBrod.  i  ~ 


Thirdly,  (4)  The  Teftator  hath  Liberty  to  appoint  his  £ze- 
Mmoetram  religiofot,  ^^^^^^  ^^^  ^^jy  LaymcUj  bttt  Clerks  alfo^ 

obtenta  Itceiitia,  Fitz.  j        j         ^ 

tit.  cxecut.  n.  47.     Brook  cod.  ut.  n.  fiS»  77. 

^  Fourthly^  (5)  The  Teftator  may  make  Executors  not  ooly 

tefta!7xm"Ereft  »m!  J^^»*  ^^^  **^«  Women  \  either  fingle,  or  married ".  Bat 
munis  opinio.  Peckioa  when  a  Woman  is  made  fole  Executrix^  and  flie  taketh  a 
dete(ka.coiijug.l.i.c.  Hufi>aiid,  whether  the  Hufl>and  alone  may  relcaie  any  Debt 
•"°Peckiu§  de  t.  c  Fita.  ^"^  '^  ^^^  Deceafed,  hathbeen  a  great  Queftion  in  former  Ag« 
Sc  Brook  d.  tit.'  Eze*  amongft  the  Learned  in  the  Laws  of  this  Land,  by  whom  it 
cvtor.  hath  been  ftrongly  argued  pro  &  contra  ^  ;  but  now  at  bfl  it 

"  ^'^t  "^^^»"  ^^  fcemeth  to  be  without  Queftion,  that  the  Relcafe  of  thcHttf- 

berti  Ketlwer inter ca-  .        ,.     r     i_      r^  r    »  jo 

fi»  inccft.  temporu.  •""d  in  fudi  a  Cafe  IS  good  ". 

(oL  111.. 

•  D.  Coke,  L  5.    Relat.  in  Rufler/  C^,  panio  ante  fineiiu    Fits.  Abridf.  tit  fisccatnr,  M,titf^ 

Brook  eodi  tit.  n.  J47,  i$i,  132.    Vide  part  6.  ^  3-  n.  17.  ^ 

Fifthly,  (6)  The  Teftator  hath  Power  to  appoint  Exccutm 
9  Brook  AbHdg.  tie.  jjot  Only  Pcrfons  of  full  Age,  but  alfo  In(ants  p  ;  and  the 

^TmI^^""^^  Aft  done  by  the  Infant  as  Executor,  as  the  Rcleafing  of  the 
^^     ''/  Debt  due  to  the  Teftator  or  the  Selling  or  Difiribtttiog  of  the 

Teftaior's 


Part  V         Mho  may  he  Executors  and  Legataries. 

Tcftator's  Goods,  is  faid  to  be  fufficicnt  in  Law  \    Which  is  '  Brook ubifupn,  Sc'Be 
to  be  undcrftood,  upon  true  Payment  and  Satisfaftion  of  the  J?"  ^^f^'P^'  J'*'^'  '''V^'l 

Tx  L      IN         r  J  •         '   1       »  .       ^ii.        •  difcipiina,   qua  minor 

Due  to  the  Deceafed,  made  to  the  Executor  in    Minority;  i7ai:2>u&oDaMiiniuiiuf 
for  then  he  may  acquit  and  dtfcharge  the  Debtbr  for  fo  much  execut. 
as  he  doth  receive  ;  for  therein  he  doth  perform  the  Office        p      oca     1  '• 
and  Duty  of  an  Executor,  which  he  is  enabled  to  do  ;  and  fo         *?      ^^        "^  - 
doing,  His  Aft  (hall  bind  him '.     But  if  he  fhall  relcafe  with-  '  D.  Crfe,  I.  ^-Kela/ 
out  Satisfaftion,  this  Aft  is  not  according  to  the  Office  and  !?^""^J.^  fo».»7.  A^- 
Duty  of  an  Executor  ;  and  therefore  being  without  the  Com-       .   ^.^' 
pafs  of  his  Office  and  Duty,  (hall  not  bind  or  bar  him  from 
Recovery,  thereof;  for  if  it  ftiould,  then  (hould  it  be  a  Devaf- 
tavit  S  and  charge  the  Minor  out  of  his  own  proper  Goods,  ■  i>.  Cokc  d.  ioc»,  uM 
which  cannot  be  by  Law  ;  for  a  Child  may  better  his  Eftate,  plaribuft  altts  iioii  con- 
but  not  make  it  worfe  *    by  cOntrafting  with.  Or  acquitting  of  ««»«»en^>*  "rtitur  ar- 
another  Perfon.             ^ '                                                    -  gimcnt.fchuttca4.nt.. 

^  Natnqoe  placnit, 
mdiorcni  quidem  conditionem  lic<ire  pupiUii  f«cere,  detertorem  vcro  non^  loft.  tit.  dc  audi  ■  Tut*,  ifi 
priac 

'Tis  lawful  for  an  Infant  Executor  to  fell  the  Goods  of  the  Knott  TerC    Bari^w^ 
Tcftator,  becaufehe  is  bound  to  pay  his  Debts;  and  as  his  c/%^^Vf^'ii»  i* 
Sale  is  good  and  fhall  bind  him,  fo  is  the  Sale  of  any  other  cro.  Ell!^  154.      '** 
Pcrfon  by  his  Appointment  an4  Cpnfent,  if  'tis  wn  to  bis 
Prejudice  }  and  he  who  affifts  him  in  fuch  Sale,  Ihall  not  be 
accounted  an  Adminiitrator,  but  as  a  Servant  to  the  Infant. 

As  to  Releafes  made  by  an  Infant  E^ectUor^  if  they  amount  ^'^'""V*  ^»^*» 
Xo  ^  Devqftavit  they  arc  void,  for  he  Qiali  receive  no  Ire-  f^^\[^lu^^^ih. . 
judice  by  his  Folly  whilft  under  Age;  and  certainly  'tis  an  JtufiCi    Cafe,    Moor 
Aft  of  Folly  for  an  intant  to  give  a  Releafe  without  j^ny  Con-  t4^«    5  *«^•■»7  ^  ^ 
fidcration,  j^^^^;J  '^^  ^'^^^ 

Three   Executors^  one  was  an  Infunt  who  received  joA  on  a  crorcSu-.  490. 
Bond  and  the  IntereA,  and  gslve  a  Releafe ;  thr$  was  heki  W.  Jones  400.  8.  C. 
good,  for  though  the  Penalty  of  the  Bond  (which  Tifas  too/.) 
was  forfeited,  yet  his.  Releafe  could  not  amount  to  a  Devaf* 
iavitf  becaufe  he  did  what  the  Law  would  have  compelled 
him  to  do.  .        *  - 

And  here  note,  that  by  the  Laws  of  this  Reabn  every  one  u  n  a  *  st  d  L    ' 
IS  accounted  Infant  until  he  be  twenty-one  Years  old  **.  ,  And  ji.^,  j.c.aS.  ' 
yet  it  feemeth  that  in  fome  Cafes/ the  j^xecutor  (hall  bead- 
judged  to  be  of  full  Age  before  he  be  twenty-one  YearSt  old  \      . 
for  if  the  Tef^ator  make  one  his  Executor  that  is  in  Minority, 
whereupon  Adminiflration  is  granted  to  fome  other,  to  the     *  ' 
Ufe  of  the  faid  Executor  durante  tninori  atdtt  5  in  thh  Cafe 
the  Adminiftration  doth  ceafe  \yhen  the  Executor  is  of  the 
Age  of  feventeen  Years  '•    Which  is  agreeable  to  the  Opinion  *  IX  C6]k,  I  $.  rtUu 
of  fome  Civilians,  and  that  Opinion  confirmed  by  Cuftom'  ;  *%*%/J*  PrincCafc. 
though  others  be  of  ;^  contrary  Opinjoo,  efteeming  him  unfit  dcC^itJuolnMaL^^^ 
to  manage  another's  Afiairs,  that  is  unable  to  govern  his  own*.  tit»  iicut  etiam  tolcrat 

Which  Contrariety  jieverthelefs  may  be  reconciled,  not  only  cot  eflc  ad  neeotia  pro- 
curator. Trad,  de  exe- 
CQL  ult.   Tolun.  prima  partic.  0.  44.        ■  Verier  (ioijutt  Oldendorpiui)  eft  eornm  fcnientia,  qui  dicunt 
'  minorcm  ai  aonia,  majiorcfn  tamen  I7i  ad  eaccutionem  tcftamcnti  ooo  admittL'  Trad,  de  ex.  uk« 
volant,  tit.  4* 

by 


Who  may  be  Eicecutors  and  Legatfiries.         Part  V. 

»  jo.df  Cw.  uWfBpr..  by  the  Diftipftion  of  Law  and  Cuftom »,  or  bv  the  Difference 
lul'Srr'Nunc  4!  ^^"^^^  Afts  judicial  aod  cxtrajuaiciaP;  but  alfo  and  cfpc- 
r<^tUqa«,  n,  79.  cially  by  the  Diftindion  of  A<5b  conformable  anci  not  confor- 

«  D.  Coke,  ].  s^  rcU^  mable  to  the  Office  of  an  Executor  \  whereof  the  former  are 
fcl.  »7.  in  Rof.  Cafe*  holdcn  lawful,  notwithftandiiig  his  Minority ;  and  the  other 
Joto^ilT'qt^^^^^  <^f  ^^  Validity  in  Law  ^     But  if  the  Infant  be  fo  young  that 

^ttUttr  de  harad.  infti-  hc  bath  no  Difcretion,  (for  it  is  not  only  lawful  to  make  fnch 
tDti  i^cm  teincn  jurit  an  onc  Executor,  but  alfo  the  Child  in  the  Mother's  Womb, 
TcliociecywrisooDfti-  j^nj  ^ipijorn  at  the  Death  of  the  TcftatorS)  in  that  Cafe  the 
obfervAfi  notorie  con-  Ordmary,  or  Other  to  whom  the  Approbation  of  the  1  cfta- 
llat/  qaicc|nid  dizerit  mcht  appertaiQCth,  after  the  Birth  of  the  Child,  doth  com- 
iiMdviV  Vide  Dyer,  mit  the  Execution  of  the  Will  to  the  Tutor  of  the  Child  for 
«.  303,  304.  ^Yit  Child's  Behoof,  until  he  be  able  to  execute  the  fame 

C^     n       himfelf  5  the  which  Tutor  hath  Authority  to  deal  as  Exe- 
3^*^     J        cutor  until  the  Child  be  able  to  undertake  the  Executorlhip^. 
'  »Q2fHlfincistIac«ntni-  ^)^^^  ^  tofTij,  until  he  be  of  the  Age  of  feventeen  Yeats,  as 
diiftioiie  fiepiaime  ob-  IS  abovefaid.     During  which  Minority,  the  Admtniftrator  to 
fermtor;  faltem  infra  the  Child's  Ufe  cannot  fell  or  alienate  any  of  the  Goods  of 
proTinciam  Eboric.      ^j^g  Dcceafed,  unlefs  it  be  upon  Ncceffity ;  as  for  the  Pay- 

•  D  Cetein  Prlh  cafe  ^^^^  °^  ^^^  Deceafed*s  Debts,  or  that  the  Goods  would 
1.  5.' relat.  fM/ 1^      *  otherwife  perilh'j  nor  let  a  Leafe  for  a  longer  Tenn  than 

whil/l  the  Executor  fliall  be  in  Minority :  Becaufe  having  that 
Office  for  the  Good  and  Benefit  of  the  Child  only,  he  may  not 

*  Ibidem.  do  any  Thing  to  his  Prejudice  ^ 

Si^jfthly,  (7)  It  IS  lawful  for  the  Teftator  not  only  to  appoint 
his  known  Friends  and  Acquaintance  his  Executors,  but  alfo 
•'  \  ^"'.i^^^^  ***'  Strangers,  and  fuch  Pcrfpns  as  he  did.  never  fee  ". 

red.  infticocnd.  L. «-  **      '  ^ 

,  IrantiiB}.  C.  de  tefl..    Vide  infra  ead.fiyt,  $.  ut  M  intell.  ut  ibi. 

Seventhly^  (8)  It  is  lawful  for  the  Teftator  to  conftitute 

and  ordain  to  be  his  Executor,  either  that  Perfon  to  whom  the 

•  Teftator  is  indebted,  or  that  Perfon  that  is  indebted  to  the  J  cf- 

fator,     If  the  Teftator  make  him  to  whom  he  is  indebted  his 

*  L. fcimof  c,  dc  jor.  Executor;.as  well  by  tl^e  Civil  *  and  Ecdeiiaftical  "f  Laws,  as 
AeKUcrind.  §.  in  com-  alfo  by  the .  Laws  of  this  Realm,  he  is  in  as  good  Cafe  as 
▼*C.^?V  |laiuini«s.  "ther  Creditor?  of  the  Deceafed^  atid  may  allow  his  own 
l:  3.  pr.coivftfi*  Cfpt.  Debt  before  other  like  Creditors  '  ;  and  may  detain  fo  much 

•  Plowa.  in  cRfu  jorer  ©f  tljc  Ooods  of  the  Deceafed  in  his  Hands  as  his  Debt  doth 
'     ^^T!"? . r.^f It  amount  vntoS  (in  Cafe  he   make  an  Inventorv  of  the  De- 

174-  n.  3,  ccafcd  $  Goods  °  according  to    the  Law.)       5o  that  albeit 

^j*ulli.puii1.  lib.i.fo.  it  may  fcen>  that  the  Action  is  extin^uiflied  in  regard  of  the 
44.  «•  Inft.  p«t.  I.  Teftator,  vet  the  Debt  is  ftill  in  ejfe  in  Refpea  of  other 
F^^/V!i  rA'?iV  Crcdirors<  Howbcit  an  Executorof  his  own  Wrong  can- 
|a|«9>,    PU'i^oi;  fo.  not  detain  the  Debt  due  unto  h:m  m  Prejudice  ot  other  Crc- 

f7^*^4S<  ditOr?*^. 

>  O.  U  fcinrof.  C>  de 

jorr  delibeftMfld*  §<  in  ^cmpiitation^.  *  D*  f  •  In  computat.  &  Fulb.  ubi  fupra.        ^  O.  Cole  I. 

J.  Rebtitneou  £9^  30^  in  Coaltet'i  C*ie,  ?. 

Wllii^mfony.Nftrfx^uh^  An  A^on  ^of  Debt  was  brought,  againft  2n. Exfrtitor  dt  fon 
1  Roll.  Ai>i. ^13.  Style  ^^/Tipon  the  Contra^  of  the  Intcftate,  and  pending  tlic  Ac- 
^^^'  tion  the  faid  Executor  took   out  Letters  of  Adminiftration, 

mnd  then  pleaded  that  the  Intcftate  owed  him  50/.  on  Bond, 

/        . V . .  .  .  and 


I 

Part  V.         Wb9  may  be  Executors  and  Legatariet* 

znd  that  he  had  admiaiftered ;  and  by  Virtue  thtttof  did  rehiin 
his  Goods  to  the  Vahte  of  the  Oebt^  and  that  he  had  natla 
Bona  of  the  Iiiteftate»  other  than  to  that  Value)  and  vpeaa 
Demurrer  this  traa  adjudged  a  good  Pi^at  becaufe  the  Adaiif 
niftration  granted  {though  pendente  lite)  had  purged  the  wrong* 
fill  Execotorflxip,  and  therefore  he  ihali  retain  the  Goods  to 
fatfsfjra  juft  Debt  dne  by  Specialty,  before  he  Cball  be  obliged 
to  pay  a  Debt  on  a  Contrafb. 

When  the  Creditor  mskefh  tie  Better  his  Bo^ecuto^^  in  this 
Cafe  the  Debtor  proving  the  ff^U^  the  Debt  is  utterly  extin- 
guifhed  by  the  Executorihip ;  becaufe  the  Executor  being  one 
and  the  fame  Perfon  in  Law  with  theTeftator,  he  cannot  bring 
an  Aftion  agatnft  himfclf  ^     And  if  Two  Ae  bound  to  one  in  a  edk!*Anf  Do^  mS' 
certain  Sum  of  Money,  and  the  Creditor  maketh  tlie  one  ef  tit'.  Executon,'  n.  3! 
them  his  Bkecutof,  this  is  held  for  a  Jleleafe  in  Law  of  the  Fulb.  qHi  fup^fo.  44. 
Bond  and  Debt  to  them  hofh^.     Again,  if  theTcftatpr  make  aiE.^4.fol-3- A.^on»- 
Us  Debtor  and  another  not  indebted  his  Executors^  after  whofe  tv^,  p.   i,  BVook 
Death  they  both  prove  the  Will^  then  cbat  Executor  dieth  that  Abridg.  tit-  Ezcnitor, 
was  indebted,  the  other  who  was  not  indebted  furviving;  p^  >»8.  %\  E.  4.  J'l. 
the  Survivor  in  this  Cafe  fhall  not  have  an  Aftion  of  Debt  •"  H,4.pl.  3«- 
againft  the  Executor  of  his  Co-Executor^.     But  what  If  the       [     361     J 
Party  indebted  did  not  adminider  as  Executor  in  his  Life-time?  f  L'abndr.dczcafes  fit. 
In  this  Cafe  likewiFe  it  feemeth  the  Executor  fui^viving  hath  Exec  f.  174.  n.  3.' 21 
no  AAion  for  the  Recovery  of  that  Debt^:     For  that  the  H.  4. to.  ji.  contra. 
AAion  was  by  conftitutmg  hitn  Executor  cJxtiiiguilhed  and  ^y^f^''^^**  *  ^"'^ 
dead,  and  being  once  dead  can  never  be  revived  ^.     But  if  one  \  aAio  feme!  tj$knek% 
that  is  indebted  make  his  Creditor  and  another-  his  Exeeuters  /  the  nunquam  reviytTcec. 
Creditor,  if  he  do  i>ot  prove  the  Will  nor  adminifter,  may 
have  an  Aftion  againft  hhn  which  doth  prove  the  Will  * ;  for  ^  ^"^^-  "^  ^'^P^- 
the  Debt  is  not  dxtinguifhed  until  he  doth  adininifter  as  Exe^ 
cutor '.     So  that  the  Debt  due  by  the  Deceafed  is  not  extin-  1  L*abridf*  dcz  cafes 
guiflied  by  appointing  the  Creditor  an  Executor,  unlefsi&^|gb  «^'*  An.  Dom.  1599- 
adminijler  as  Executor :  But  the  Debt  due  to  the  Dcceafcd'is  ^^t- E»««^.^ol '74. 
extinguiihed  by  appointing  the  Dehtor  his  Executor^  though  jie  .  '   * 
do  not  adminifter  ;  unle»  peradventure  it  be  in  Prejudice  of 
others,  to  whom  the  Teftator  was  indebted  !  For  if  there  be 
not  Aflets  or  Gpods  fufficient  as  well  for  Perforn)ance  of  the 
Deccafcd's  Will  as  the  Payment  of  bis  Debts  \  there  the  Will 
muil  reft  unperformed»  until  the  Debts  be  firft  difcharged, 
whether  it  be  in  rei'peiEl  of  Goods  bequeathed,  or' Debts  dtfaer 


Angl. 

fuftain  no  Damage,  only  they  ihould  not  gain  ^«  "  Creditores dt  dtmno 

vitan4a»  legat^at  de 
lucro  captando,  certare  pUifquam  manifiefinm  eft.    FlMted.  in  d.  ^.  0  phbfatam* 

Where  a  Man  dies  Intcftate,  and  afterwards  Adminiftration 
IS  granted  to  the  Debtor,  in  Aich  a  Cafe  the  Debt  ia  not  ex« 
tinft,  but  it  fhall  be  Aflets  in  his.  Handsi  in  refpeft  to  the  Cne<- 
ditors  of  the  Inteftate^  becaufe  the  Ordinary  had  aoPowVf  to 
difcharge  the  Debt ;  and  this  is  the  third  Relation  in  Sir  *"  *  9  ^^«  X3^» 
^ohn  hiitdhanf%  Caie. 

So 


Wbd  may  be  Exeetihri  and  Legataries.        Part  V. 

Six  79.  Uckitr   V.      ^o  where  the  Obligor  adminiftered  to  the  IntefiaU  OUiget^ 
I  ^'"^'  snd  made  T.  6'.  his  Execut&r^  and  died  \  and  afterw&rds  one 

of  the  Creditors  of  the  Obligee  brought  an  Aftion  of  Debt 

againft  this  Executor ;  and  adjudged  that  the  A£tion  was  well 

brought* 

w^ngj^s^.WangforJ^      '^he  OUigfi  made  the  ObUgtr  Ex€cui9r^  who  adminiftered 

I  Salk.  199.  ieveral  Goods,  but  made  his  Vy'ife  Executrix^  and  then  died 

.    ,        before  he  had  proved  the  ^ill  of  the  Obligee:  (tit  (the  Executrix^ 

proved  her.HulbandV  Will,  and  took  out  Adminijiration  to  the 

Obligee^  with  hir  tfill  amtexed^  and  then  brought  Debt  againft 

the  Heir  of  the  Obligor  (who  was  Executor  to  the  Obligee  as 

aforefaid)  upon  the  Bond  of  his  Anceitor :    It  was  adjudged, 

that  the  Obligee  having  made  the  Obligor  Executor,  and  he 

accepting  the  Executorlhip  by  admtniftcringPart  of  the  Good% 

the  Debt  was  releafed  4  for  where  the  fame  Hand  is  to  receive 

and  pay,  that  amounts  to  a  Difcharge* 

• «.  unum.  inftJt.  <3e       Finally,  ^9)  the  Teftator  may  appoint  one  ?crfon  alone,  or 

hxred.  inftttuend.         many  ^  :  I  fay,  feveral,  or  many  reprefenting  due  Body,  as  a 

'  L.  hxred.  c.de  lue-  College,  a  City,  an  Univerfity  p. 

red.  inlHt.  Mioitng.  ii) 

d.  §.  &  uAttm.  GralT.  TheCiuri  com,  op.  §,  loftituttq,  q.  10. 

After  this  View  of  the  Greatnefs  of  the  Power  of  the 
TeftatOr  in  making  Executors,  let  us  return  to  the  Reftraint 
of  the  Teftator's  Liberty,  and  (hew  what  Perfons  are  forbidden 
to  be  Executors,  or  to  reap  any  Qommodtty  by  a  Tedament 
or  Laft  Will. 

[    362     ]      Of  Debtors  and  Creditors  made  Eo^cttfors  and  A  dm" 

nijlrators. 

'  *  -  _^ 

IF   an  Infant   of  the  Agj  of  Seventeen  Years  rcleafc  a 
Debt,  this  is  void  \   but  If  ai^  Infant  make  a  Debtor  his 
H  mil.  pm.  1. 10. 104.  Kxccutor,  this  is  a  good  Relcafc  in  Law  of  the  Aftion  \  ^ 

If  a  Feme   Executrix  take  the  Debtor  to  Hu(b  >nd,  this  is 

..  no  Rcleafc  in  Law,  for  that  Yrox04  bt;  ^  Wrong  to  the  Dc- 

ceafed,  and  in  Law  work  a  Dev€{/lavi4^  wbich  an  A61  in  Law 

^M.jo,  ji.Elir.Itift.  ftiall  never  do:     And  fo  adjudged  ^     But   if  the  Tcftator 

part  i.fo.  1^4.  b.       ^^^^  ^^  ^-fg  Qf  ^^^  indebted  to^  him  his  Executrix,  it  is 

a  Releafe  in  Law,  as  if  (he  her  felf  were  the  Debtor  ;  but  if 

after  the  Tcftator's  Death  (he  do  marry  with  fuch  a  Debtor, 

•  Office  of  Executor,  c.  then  it's  a  Devajlav't  *.     Alfo  if  A.  and  B.  he  made  Executors, 

17.  §•  !•  the  Teftator  being  indebted  to  d.  10/.  and  i?.  being  indebted 

to  the  Teftator  10/.  in  this  Cafe  the  Debt  of'  B.  to  the  1  cf- 

SlCM*^  8  E.  4.  foTj.       Where  a  Creditor  to  the  Teftator  is  made  his  Executor,  he 

m^y  detain  ib  much  of  the  Teftator's  Goods,  as  thereby  to 
« i»i.Com.;r««/tr=rnr«  fatisfjr  himfelf  in  the  firft  Place  bcforcother  Creditors  ".  Yet 
c^Lrfo-lfrn-S.  ***'*  '•  tobe  underftQod,  where  he  makes  an  Inventory  of  the 
.  rfc-A  f     <;/;■»«,.'«    Deccafed*s  Goods  according  to  Law  « ;  and  that  the  Debt  to 

■  Ilia.  !-.•  ocjuus.  5«»«  ••        #•  iV^  -iiw-vr  I  •#> 

HI  comput.  him  owing  be  of  equal  Degree  with  the  Debts  toothers.     For 

if  hisTefhtor  were  indebted  to  other  Men  by  Statute,  Judg- 

ment^ 


Part  V.         Who. may  h  Execui&'s  nkfi  Legataries • 

xDcntf  or'  Recognizancci  Und  to  hin^  whom  he  maketh  Exe- 
cutor .only  by  Bond  or  other  Spectaky ;  then  he  cannot  fir(l 
pay  himfelf :  ^t  if  there  be  Affists  fufficienc  to  fatisfy  all  Par- 
ties, he  may.    Pl.Cam>fi*  185. 

If  Adminiftrarion  be  committed  to  the  Obligor,  the  fame 
doth  not  extioguiih  the  Debt ;    but  if  the  Obligee  doth 
make  the  Obligor  his  Executor,  the  fame  is  a  Reieafe  in     ^ 
Lalir  of  the  Debt,  becaufe  it  is  the  A(k  of  the  Obligee  him-  y  c.  lib  s.fo.  13$. 

fclf^       .  Sir  7«.  JNTWWvCafe. 

The  Father 'and  Son  were  jointly  and  feverally  obliged  to 
A^  who  made  the  Son's  Wife  his  Executrix,  and  devileth  to 
her  all  his  Goods  after  his  Debts  and  Legacies  paid,  and  dies| 
the  Wife  adminifters  \  the  Son  makes  his  Wifie  alfo  Executrix, 
and  dies;  the  Wife  dies  Inteftate:  Adminiftration  of  the 
Goods  not  admiuiftered  of  the  Obligee  was  committed  to  i^         ^  ' 

who  fues  the  Father,  who  was  the  furvtving  joint  Obligor : 
Pit  Curiamj  the  making  of  the  Wife  of  one  of  the  Obligors 
Executrix^  wasaSufpenfion  of  the  Aftion during fuch Time 
as  the  Executorflup  continued,    as  8  £•   4.  fo,  3.      And 
NicboU  faid,  that  a  perfonal  A^^n  once  fufpenoed  by  A£bof 
the  Party,  as  here  by  A£t  of  the  Obligee,  in  making  the 
Wife  of  one  of  the  Obligors  his  Executrix,  Ihall  be  extin£k 
for  e?er :    Otherwife  if  l^  the  AA  of  Law  it  was  averred  that  «  t.  1 1  jac.  c.  B !  fryer 
the  Debts  and  Legacies  were  paid'.    Therefore  when  the  verf. Gi/i/rM^, Moore** 
Obligor  made  the  Executrix  of  the  Obligee  his  Executrix,  and  |^ep.fo.  8$^.  n  1174. 
kft  Aflits,  the  Debt  was  prefently  JitUfied  bjr  W,y  of  Re-  ^7;,!^2^!%;^-  ^1 
garner ;  .and  confequently  no  new  Action  could  be  had  for  that  jk,«  v.  AMdrrwi^  Uutt. 
Debt  $  Judgment  was  given  for  the  Defendant.  118.  S.  P. 

Where  the  Debtee  adminifters  to  the  Debtor,  he  may  Temdgiw    v.,    Htrw\ 
retain  the  Goods  of  the  Inteftate  in  SatisfeAion  of  his  Debt ;  ^^^^'  '^'* 
but  where  there  are  .two  Obligors,  and  one  of  them  dicth. 
Inteftate^  and  the  Obligee  adminifters,  he  cannot  fue  the 

other.  [^63] 

And  where  there  are  no  Goods  which  he  can  retain,  he  jtp^j  verfus  CbiUt,  i 
may  have  an  AAion  of  Trefpafs  or  Trover  againft  an  £xe«  Roll.  Abr.  940. 
cutor  defon  tort  g  he  may  likewife  have  an  A£kion  of  Debt  ^^7^^  348< 
againft  fuch  an  Executor^  upon  a  Bond  due  frotn  the  In- 
teftate, t^f. 

'  Two  Obligoi^  were,  jointly  and  feverally  bound  in  a  Bond  c^^  verfut  Crap,  2 
to  T.  5.  one  of  them  made  £.  G.  Executrix  and  died ;  and  Lev.  73. 
ihe  made  T,  S.  the  Obligee  Executor,  and  died ;  who  brought 
an  A^on  of  Debt  againft  the.  furvlying  Obligor  upon  this 
Bond :  The  Defendant  pleaded^  that  the  dead  Obligor  made 
£.  G.  his  Executrix,  who  made  the  Obligee  his  Executor, 
and  that  the  PiaintifFhad  admiuiftered  the  Goods  of  the  dead 
Obligor,  tfr.  And  upon  a  Demurrer  the  Plaintiff  h^ad  Judg- 
ment i  for  though  the  Cafe  was  no  more  than  this,  (viz.) 
tKat  two  wereix>und  in  a  Bond  jointly  and  feverally -to  T,  S. 
one  of  tfaem  made  the  faid  T.  5.  his  Executor ;  though  the 
ACtioa  was  difcharged  as  to  one,  yet  \t  lies  ^aiuil  the  other, 
bccauib  the  Bond  W4i  joint  and  fcveraL 

But 


Who  maj  be  SxectOars  and  Lifa$arieu        Fart  V* 


J)9tchejlir    ▼.      ll^eUi 
Cro.  Car.  372. 
Jonw  345. 


YeU.  160. 


Ph'iUpi  verftii  Fhiiips^ 
I  Chanf.  Rep.  193. 


JSjxftr  Terftts  £*ilii,  i 
I. con.  90. 

C  364   ] 


•  Roll**  Abridgment, 
tit.  £ic:<u(ar«  Ht.  ^.T. 
7  Jh-  D*  R- 


But  vliere  th^  Debtee  nade  the  Execgirix  tf  tbt  Dtbtim  Ub 
Executor,  and  died|  this  is  no  ExtiaguUhment  of  the  Debt  9 
as  for  JnfbuKC  1  One  /^^^asnd  Ikrcbefter  heeame  jointty  bound 
to  jtnne  Row  in  a  Bond,  conditioned  for  Payment  of  260/. 
Daritjhrt  one  of  the  Obligors,  made  ]iis  Wife  and  the  faid 
Annt  Romj  (the  Obligee)  Executrixes,  ai»d  died  %  Amn  Raw 
the  Obligee  refufcd}  but  the  other  Co««xeemrix,  the 
Widow  of  Darcbefier^  admininered  all  the  Goods  of  her 
Huibandy  and  afterwards  Anne  Row  the  Obligee  made  her 
Executrix,  andjdied,  who  brought  an  A^oniKf  Debt  upon 
this  Bond  againft  IVM  the  furviving  ObKgor^  and  adjudged 
good,  (viz.)  that  where  the  Obligee  makes  the  Executrin 
of.  cmev  of  the  Obligor^  her  Executor,  the  JDebt  is  not  dtf« 
charged,:  becaule  Ihe  h^th  it  in  Right  of  another,     . 

The  CbtigGT  and  another  were  made  Mteecutors  by  the 
Obligee^  who  by  his  Will  appointed,  that  ont  of  the  Debt 
due  from  them  to  him  they  fbould  pay  certain  Legacies  ; 
adjudged  that  thefe  Legaciei  were  reocnrcrable  in  the  Spiritual 
Court ;  for  by  maktngthe  OUigor  Co-cjiecutor  with  another, 
the  Debt  Was  not  extinft  as  to  the  Legacies,  but  fhatt  be 
Aflett  in  their  Hands  to  fatisfy  the  fame,  as  in^U  as  to  pay 
Creditors  \  tfao'  *tis  true  the  Co<xecutor  hath  no  Remedy 
agairift  the  other.  ,  : 

The  Teftator  devlfed  fereral  Legacies,  and  the  Ri^duum 
if  bis  ferfotial  Efiat*  u  T.  S.  and  made  £•  (7.  his  Executor^ 
and  died,  which  £•  G.  was  Debtor  to  the  Teftator  in  400A 
and  it  Was  iniiftdd,  that  the  Teftator,  who  was  the  Debier^ 
having  made  the  Debtor  his  Executor,  the  Debt  was  dii- 
charged :  and  if  fo,  then  the  400/*  was  no  Part  of  his  per- 
ibi^ai  Eftate,  and  by  Confequence  there  could  be  no  Rt/itiuum ; 
yet  it  was  decreed  againft  tlie  EKecvtori  that  he  fllould  pay 
the  400  /.  to  7*.  &  to  whom  the  Reftduum  was  devifed* 

From  which  Cafes  it  may  be  collected,  that  where  the 
Obligee  or  Dibtee  maJtes  tbi  Obligor  er  Debttr  Execuitt^  and 
devifcs  feveral  Legacies  to  be  paid  ;  the  Debts  due  from  fiich 
Executor  to  him  (hall  not  be  cxttn^  as  to  the  L^atees,  but 
are  recoverable  by  them  \  and  in  the  firft  Place  (haU  bc.Afleu 
in  ihe  Hands  of  that  Executor  to  fatisfy  Creditors. 

Neither  ihall  a  Debt  be  extinguxihed  by  the  Granting  an  Ad^ 
minijiration  to  the  Debtor  \  as  for  Inilance ;  an  Executor 
brought  an  A^iion  of  Debt  againft  T.  S.  who  pleaded, 
that  the  faid  Executor  was  cited  to  appear  before  the  Ordinary 
to  prove  the  Will,  but  made  Default,  and  thereupon  Admi«» 
niftration  was  granted  to  T»  S,  (the  Defendant)  by  Virtue 
whereof  be  adminiftered,  and  lb  the  Debt  became  extin£l;  but 
adjudged  that  it  was  not,  becaufc  the  Will  might  be  proved 
after  this  Adminiftration  granted,  and  then  it  would  be  defeated 
by  fuch  Probate;  and  though  the  Executor  bad  made  Default, 
he  might  prove  the  Will  at  any  Time. 

If  the  Debtee  dies  Inteftate,  and  the  Ordinary  commit  Ad- 
miniftration to  the  Debtor  $  yet  it  i^iall  be  Aflets  in  his  Hands 
as  to  fatisfy  Debts,  becaufe  the  Ordinary  hath  Power  todif- 


charge  the  Debt  '• 


If 


Part  V*       Who- may  be  Execuiots  and  Legataries. 

If  the  Debtee  makes  the  Debtor  his  Executor,  it's  not  an 
abfolute  Difcharge  of  the  Debt,  for  the  Debt  remains  as  Afiets  '  * 

id  the  Hands  of  the  Debtor  Executor  ;  and  is  quqfi  a  Releafe 
in  Law,  becaufe  he  cannot  be  fued,  but  it  is  a  meer  Sufpeniion 
of  the  AAion  ^.  **  M.  9  Car.R^t.  373. 

Crook,  part  i.  fo.  373.*   8  £.  4.  3.    lO-E.  4.  17.     ai  E.  4.  81.    ^31  H.  7.  31.    1.1  H.  7.  4.     11  H. 
4.  83.  C.  lib.  8.  fo.  r3^.     Sir  Jo^  Needham*%  Cafe. 

Where  the  Feme  Debtee  takes  the  Debtor  to  Hufband,  or 
if  a^an  Debtee  takes  the  Debtor  to  Wife,  it's«  «  Releafe  in 
Lav^,  becaufe  they  may  not  be  fued  :  But  where  the  Executor 
of  the  Debtor  ij  made  Executor  to  the  Debtee,  he  hath  jio-  e  M.pCar.  Rot.  373. 
thing  thereby  in  his  own  Right,  but  is  only  to  uie  an  A Aion  D^trcb^p^^iMM  Wtbh^ 
in  the  Right  of  another  ^.  '  ^rbok,  part,  i  fo.  373. 

Jdin  Brown  the  Teftator,  23  June  1732,  by  Will,  after 
feveral  Bequcfts  and  Legacies  to  his  Executors  and  others, 
gave  all  the  Refidue  of  his  Ellate  whether  real  or  perfonal,  * 
whereof  he  was  feifed  or  poilcfled,  or  any  Ways  intitled  to, 
and  all  his  Right,  Title  and  Intt-rcft  therein,  unto,  fuch  his 
£xecutor  or  Executors  as  fliould  take  on  them  the  Execution 
of  his  Will,  their  Heirs,  Executors,  Adminiftrators  and  Af- 
figns,  as  Tenants  in  Common,  ^and  not  as  Jointenants,  and 
appointed  Colonel  John  Brown  and  William  Seltu'tn  his  Execu- 
tors, and  died;  IVilliam  Selwin  was  indebted  to  the  Teftator 
at  the  Time  of  his  Death  in  3000/.  and  Intereft  on  a  Bond 
dated  to  June  1732,  in  the  Penalty  of  6000/.  Colonel  brown 
brought  a  Bill  againft  Mr.  Selwiny  for  a  Moiety  of  this  300c/. 
and  Intereft.  It  appeared  in  Proof  that  the  1  eftator  deiigned 
thb  Money  to  Mr.  Selwin^  and  gave  his  Attorney,  concerned 
in  drawing  the  Will,  Inftruftions  in  Writing  accordingly.; 
but  the  AttcJfney  refufed  to  make  Mention  of  it  in  the  Will, 
iniifting  that  the  Bond  would  be  extinguiflitd  by  Mr.  Selwin'% 
•being  appointed  Eexecutor.*  The  Teftator  being  diflatistied,  a 
Cafe  was  ftattd  for  Counfcl,  who  confirmed  what  the  Attor- 
ney faid  ;  but  tJt^e  Parol  Evidence  not  being  allowed  to  be  read 
againft  the  exprefs  Words  pf  the  Will :  It  was  decreed  that 
Mr.  Selwin  ftiould  account  with  his  Co-Executor  Colonel  • 
Brown^  and  pay  him  a  Moiety  of  the  3000/.  and  Intereft. 
This  Decree  was  affirmed  in  the  Houfe  of  Lords.  Brown  and 
Selwin^  Mich.   1734.     Forrejler^s   Rep.  fo,  240.  '  '    ^ 

§.  II.  Of  an  Heretick. 

} .  Jn  Hereticl  cannot  be  Bpcecjulor. 

1.  Whether  an  Heretick  may  be.  Executor  in  apiilitary  Teffa^  ^ 

ment. 
3.  What  if  the  Heretick  Jo  declaim  his  Herefy. 

N   (1)  Heretick  cannot  be  Executor,    neither  is  he       L     3^5     J 
capable  of  a  Legacy^.      And  fo  odioys  is  the  Crime  ^I'.Aritni.  Cdehs- 

.     retic.  Sichard.  ia  Rvb. 
,  dc  bcred.  inftit.  C.  11.  5.  Miqfio;.  in  tit.  de  h«r.  iniUt.  L  a.    Inft^tu.  >&  prio. 


irV. 


Vol.  II.  B  of 


'  Who.niay  be  Executors  and  Legataries.       Part  V. 

of  Ilerefy,  that  albeit  the  Party  be  not  yet  condeained  of  Hercly, 

•  M  (    A  r      IT  neverthelefs  pcrfevcring  in  his  Hercly,  he  is  not  to  be  aJniit- 
crcff.Yi.V^^n/ir^'  ted*,    no   not   (2)   in  a    inilitary   Teftamant '^ :     Howfocvcr 

*  L.  ulc.  c.  Ac  hxret.  a  SoIdicr  bath  more  Liberty  in  making  an  Executor  than  auo- 

«Supra  I.  pai-t  §.  14.   ther  ^. 

And  tho'  (3)  he  that  is  named  Executor  do  repent,  and 
reclaim  his  Hcrcfy  ;  yet  being  an  Htretick  either  at  the  I'ime 

^^   «         •     I  ft"-    of  t^c  Making  of  the   Tcftament,  or   at    the    Time  of  the 

dc  harcd.  qual'.  &  dif-  Death  of  fhcTeftator,  or  at  the  Time  when  he  undertakes  the 

ferentia.  Executorfliip,  l\e  is  excluded  ^. 

For  this  is  perpetual,  that  if  any  Perfon  be  incapable  cither 
when  the  Teftament  is  made,  or  when  the  Teflatordieth,  or 
when  he  taketh  upon  him   the   Executorflim,  it  is  as  if  he 

«  D.§.inextranc^.  L.  ^^^.^  always  incapable  ' :     But  it  hindereth  not  if  he  b«  inca- 

'  haered?*i?iftit.  Sic'har!  pable  at  oiher  Times  ^,  Neither  doth  it  hinder  the  Legatary, 
ja  Rub.de  tcfta.  c.in  though  he  be  incapable  of  the  Legacy  at  the  Making  of  the 
fin.  Graff.  Thefaur.  Teftament,  fo  that  he  be  capable  thereof  at  the  Time  of  the 
com.  op.  5.  Iiiau.  q-  Teftator'a  Death  »,  (as  appearcth  more  at  large  hereafter  ».) 
^  d.  §.  in  extrancis.  L.  The  Reafon  of  the  Difference  is,  becaufe  the  Legacy  dependeth 
fed ctfi.  §.  folcmus.  ff.  on  another  A^\  that  is  to  fay,  on  the  Tei^ament,  from 
de  harcd.  inftit.  ^^  whence  it  receiveth  its  Power  and  Virtue  ;  Bur  the  Tcfta- 
^;  de'lcr!  Tpcckius.^^"^  ^^  Appointment  of  the  Executor  doth  not  depend 
Traft- dc  tcfta.  conju.  On  another  Aft,    whereby   it    may  receive   cither  Life    or 

1.  4.  c.  31.  Graff.  The-   Strength  °. 

feur.  com.  op.  §.  Infti- 

tutio,  q.  18.        ""  Infra  part.  7*  §•  19.  Fulb*  fo.  36*  !•   i*  paral.        "  P^cUiusd.  c.  31. 

* 

And  yet  in  fomc  Cafes  it  fccmcth,  that  tho'  the  Executor 

be  uncapable  at  the  Time  of  making  the  Will,  it  hindereth 

not,  if  the  fame  Incapacity  do  ceafc  by  the  Death  of  the 

Tellator  \  whereof  we  (liail  have  Occafion  to  fpeak  more  at 

•  Vide  infra  part.  7.  §.  j^^gc  hereafter  ° . 

§•  IIL  Of  an  Apoftata. 

r 

p  L.  hi  qui  fecundum.     /V   N  Apoftata  alfo  IS  incapable  of  an  Exscutorfhip,  or  Le* 
$.  dc  Apoftata.  £\  gacy  P.     What  an  Apoftata  is,  and  how  many  Kinds  of 

Apoftacv  there  be,  I  have  elfewhere  declared  '^. 
'  Supra,  part.  a.  §.  15.       ^Yh^x,  which  is  here  fpoken  is  meant  of  Apoftacy  properly 
I  p*-  :«  i>  1,    -J-  A    fp  called,  that  is  to   fay,  Back-ftartinff  from  the  Chriftian 

tsar,  in  Kub.  <xe  A-   _;  ,  ,  !r,         ,  t      •    1      •    •        i/«      *       1         *t\      c        1^ 

poftata,  c.  Faith  ' :   1  o  wliom  I  might  join  alfo  Anabaptiits,  ror  they  arc 

»  L,  uU.  de  facr.  bap-  alfo  incapable  of  Exccuiorihips  and  Legacies  *. 

lif.  reit/C.    Mir.fing. 

la  d.  tit.  dc  harfd.  iuAit.  1.  a.  Inftlr.  in  prin. 


§.  IV.  Of  Traitors  and  Felons. 

WHOSOEVER  is  corivifted  of  Treafon  dr  Felony,  as 
he  cannot  make  a  Tcftament  or  Laft  Will,  as  is  before 

^  ^  confirmed  *,  no  more  i«  he  capable  of  any  Thine  difpofed  by 

^.P«  $  i.  n.  U-         .;      .:/..  '^^  •i4amcm 
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Supr.  part.  %*  $.  ii 


•  Tcftainent  or  Laft  Will "  :  Bot  if  a  man,  being  attainted  of  ^  Kam  cumfitdamna- 
Felony,  be  admitted  to  his  Clergy,  I  fuppofe  that  he  may  tuskd  mo.temnatura- 
lawful'ly  be  an  Executor  *.  >«^^^»  mortuo  aquipa- 

rafur,  ^  Cc  non  poteft 
kfiitni.  Bar.  in  L.  qui  ultimo,  ff.  dc  pania*  ^  eft  com.  cp.  CralT.^,  inftitut.  q.  5.  Vafq.  dc  fucccff. 
preigrcff  L  r.  §.  a.  n.  13.  «  L'abridg.  dcz  cafes  edit.  An.Dom.  1599.  tit.  £«c.  fol.  180.  n.  J3. 

By  the  Law   of  England^  a  Perfbn   outlawed  or  attainted        [^      ^^^     ] 
for  Felony  may  be  Executor,  becaufe  he  hath  the  Goods  tioj! 
to  his  own  Ufe,  but  in/anothfr*s  Right  * ,   /**8  it  was  \\t\i\  per 
Curiam  y  ^.   i(  ar,  C.  B.  in  Sir   VpwAl  Qarotic's  Caie  ^  ^  Crook,  part.  i.  fo.  9. 

And  fuch  Executor  may   maintain  a  Writ  of  Error  to  re-  ^ 
vcrfc  a  Judgment  given  againft  the  Teftator  j  as  it  was  adjudged  ^^  ^/"r.**  30  EUzf  °^' 
33  Eiiz.  B.  R'^.  B."  R.*  Marfiiii  Cafe, 

Leon.  fo.  ^^5. 

§.  V.     Of  him  that  is  cutliwed, 

HE  that  is  outlawed  is  out  of  the  Proteftion  of  the 
Prince,  and  all  his  Goods  are  forfeited,  and  he  is  defti- 
tute  of  all  the  Aid  ot  the  Laws  or  this  Realm  *  *.  And  there- 
fore fo  long  as  he  Aandeth  in  that  Cafe,  he  is  not  to  be  ad- 
mitted to  the  Execuiorihip,  noi'  can  fue  for  his  Legacy^;  ,,  p.^^j^  Abrlde.  tit. 
cxccjft  it  be  in  fuch  Cafes  as  he  may  make  his  Tcftament,  Adminiftr.  n.  3.'  Sed 
whereof  Mention  is  made  before  ^.         '  nun  cxiftimo   utlega- 

tum  penitus  incapacem 
rffldi,  titpote  qucm  rcLcgato  vcriw^  q\iaiM  dtportato  comparandum  putem :  (nam  &  rtiegati  bona  quan  • 
doque  public  an  tur.)  S'd  f^^iia  non  habct  perionam  ftandi  in  judicio,  ptlegatas  non  eft  audiendii)  in  }u- 
dicio  durante  tfikgaticne.  <  *■  Supr.  d.  part.  a«  §  21. 

Ilowbeit  though  the  Ordinary  do  not  admit  him,  yet  if  he 
fliall  adminiflcr  as  Executor,  becaufe  it  is  to  the  Ufe  of  ano- 
ther, It  is  ho!den  for  good,  by' the  Opinion  of  thofe  who  dq 
alfo  hold  th^t  a  Perfon  outlawed  may  be  an  Executor,  as  well 
as  he  may  be  an  Attorney  for  another,  or  Prochetn  amy  **,  bfc* 
Which  Opinion  fcemeih  to  be  agreeable^to  Law  :    For  an  out- 
lawed Perfon  in  an  Aftion  pcrfonal  doth  not  much  differ  from 
a  Villain,  of  whom  there  is   no  Doubt  but  that  he  may  be 
Executor  ^  For  thouj^h  the  Lord  may  lawfully  enter  into  and  *  V.  fupra  4.  part.  J. 
U\\\  upon  all  the  Lands  and  Goods  belonging  to  his  Villain,  l},^^l^^^\  ^^^''^^'  '"' 
and  thereby  tako  rnd  enjoy  them  to  his   own  Ufe '^ :     Yet^l^j^l^^jj^  yjij^n^-^^ 
thofe  Goods  which  the  Villain  hath  as  Executor,  his  Lord 
may  not  take  from  him  ;  and  if  he  do,  his  Villain  may  bring 
an  yl^tion  againft  him,   and  recover  both  Goods  and  Dama- 
ges p.     And   the  Reafun  is,  becaufe  that  which  the  Villain  » Suprt,  par^.  1.  §*  7. 
luth,  he  hath  it  not  to  his  own  Ufe,  but  to  the  Ufe  of  the  Jl;  '^\^J^^''\  ^^'^^f' 
Ttftaior,  and  it  is  to  be  employed  towards  the  Payment  of  his      ' 
Debts  and  Legacies,  and  other  godly  Ufes  **.     Which  Reafon  ^c.  Statutum.§,  nnU 
dotli  hold  as  well  where  a  Perfon  is  outlawed,  as  where  a  Vil-  lus.  de  tefta.  K  3.  pro- 
lain  is  made  Executor,  {viz.  to  the  Ufe  of  another.)     Ai\d  yinc.  conftit.  Civ, 
therefore,  the  Reafon  being  one  in  either  Cafe,  the  Law  muft 
be  one  in  both    Cafes.     Neverthelefs  if  ihs  Teftator  by  his 
Will  (as  commonly  Teftators  do)  bequeath  the  Refidue  of 
his  Goods,  or  it  ieail  fome  Legajcy,  to  his  Executor,  being 
an  outlawed  IVrfon,  /the  fame  is  forfeited  by  Force  of  the  Out- 

B  2  lawry. 


^  L*abridg.   dcz  CMki^ 
d.  tit.  £xcc.£p.,i79. 
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l.^i'!'*  Hb.^Kt*.  6*.  D.  ^^"^^  ''  Unlcfs  the  Outlawry  happen  to  be  pardoned ;  where- 
Coke,  lib.  4.  rclat.  f,  3*.  5"»  notwithftanding  the  Words  of  the-  Pardon  ought  very 
&  1. 4.  f.  95.  diligently  to  be  conQdered  ^^ 

*  Doin.   Coke,    1.    5.       ' 
reUtlonem,  fo.  49.   in  Wirr^T^  Cafe, 

/ 

r  '  < 

A  Perfon  outlawed  may  be  an  Executor  to  others,  and  may 
difpofe  of  the  Goods  ^ptrhich  he  hath  as  Executor  to  others, 
by  Willy  and  make  Executors  of  them :  And  fo  it  is  of  Vil* 
lainS)  Monks  and  Friars.  .  And  fuch  Executors  may  maints^in 
a  Writ  of  Error  to  reverfe  a  Judgment  given  againft  their 
Teftator ;  as  it  was  adjudged  M,  33  Eliz*  in  B.  R. 

*  I  Vcm!  184.  S.  P.  *  If  an  Executor  or  Adminidrator  fueth  any  AAion,  Ut* 
adjudged  in  the  C»fe  hry  in  the  Plaintiff  fhall  not  difable  him,  becauie  the  Suit  is  tm 
hctwctn Kiitigr.^  znd  ^uter  droit,  and  not  in  his  own-     12  £.  4-  M   12.      Infiituf. 

part.  I.  fol.  128.  . 

r      ^^67  •  1  ^^'^  "^  ^^^^  ^^^  ^'^^  Adminiftrator  to  fay  that  the  Intcflate 

died  outlawed  ;  for  the  Executor  or  Adminiftrator  mav  have 
divers  Things  which  are  not  forfeitable  to  the  King.  As  if 
the  Teftator  had  mortgaged  his  Lands  upon  Condition,  that  if 
the  Mortgagee  pay  n6t  at  fuch  a  Day  to  him,  his  Heirs  or 
Executors y  100/.  that  then  it  ftiall  be  lawful  for  him  to  enter  ; 
and  after,  and  before  the  Day^  the  Teftator  is  outlawed,  and 
makes  his  Executors,  and  dies  ;  and  at  the  Day  the  Mortga- 
gee pays  the  money  to  the  Executors  :  That  is  Aftets,  and 
not  forfeited  to  the  King.  So  it  is  if  Tenant  for  Life  of  ai 
Rent  be  outlawed,  and  the  Rent  arrear,  makes  his  Executors, 
and  dies;  this  Arrearage  is  due  to  the  Executors,  and  is  Ailets, 
and  nor  forfeited.  A  Man  outlsiwed  uiay  make  an  Executor, 
and  this  Executor  may  have  a  Writ  of  Error  to  reverfe  the 
Utlary.  M.  20  Jac.  BuIUn  vcrfus  Gtmfis^  Ifuttons  Rtp.  fi. 
53.  8  £.  4.  6.  21  E,  3.  5.  3^  H,  6.  27.  T.  37  jE/f2. 
Rot.  2954.      WooUej  vcrfus  Bradwell.  Cro.  Eiiz.  375. 

A  Man  outlawed  in  a  perfonar  A£tiDn  may  make  Executors, 
for  he  may  have  Debts  upon  fimple  Cojirract  which  arc  not 
forfeited  to  the  King ;  and  for  the  fame  Reafon  Adminiftra- 
tion  of  fuch  a  Man's  Goods  may  be  granted.  Af.  43*  44  £//«• 

*  m  Cro.  Eliz.  S^jo.  -B,  R.  ^  inter  Shaw    ^  Cattre/Sf  per  Curiam,     RolL  jibrijg, 

tit.  Executor f  lit.  N. 

If  an  Exigent  for  Fclpny  be  awarded  againft  a  Man,  where- 
by he  lofes  all  his  Goods,  yet  he  may  make  Executors  to  re- 
verfe it,  for  there  he  is  iioC  attainted.'   So  Adminiftracion  of 
fuch  a  Man's  Goods  may  be  granted:    C.  lib.  5.  fa.  1  if.  a. 
/.  ,  Leon.  315.  M.  33,  '34  Eli%.B.  R.  "  in  Marjbe'%  Cafe.     t8  //.  7.  B.  R. 

Eriy  vcrfus  Erfy.  The  jQreditors  of  E.  G.  exhibited  a  Bill  in  Chancery  for 

I  Sa&;  So.  their  Debts,  fome  of  which  were  due  on  Mortgagee,  fome  oh 

Judgments,  and  one  was  due  upon  a  Bond ;  the  faid  £.  G.  was 
outlawed,  and  one  of  the  Judgment-Creditors  brought  an 
A£lion  of  Debt  againft  him  » .and  the  Queftion  being,  which 
of  the  Debts  fhould  be  fir  ft  paid  \  it  was  decreed,  that  this 
Outlawry  being  upon  mejne  Procefs,  and  before  Judgment,  did 
hot  alter  the  Nature jo^  the  Debt,  snd  create  a  Charge  on  the 

.    J^and  i 
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Land;  but  that  where  a Seifure  is  upon  an  Outlawry,  there 
the  Debt  attaches  on  the  Land,  and  fhair  take  Place  of  a  i 
Judgment,  tho'  prior  to  the  Outlawry  ;  that  the  Plaintiff 
bringing  an  AAion  of  Debt  upOn  this  Judgn^ent,  did  not  put 
it  behind  other  Judgments;  neither  was  it  a  Waiving  the 
Charge  on  the  Land,  becaufe  the  bringing  the  A£Vion  was  thQ 
Aft  of  the  Attorney ;  and  there  was  no  other  Remedy  a^ 
Common  Law  after  the  Day  and  Year. 

§.  VL    Of  an  excommunicate  PcFfon. 

0 

TH  O*  an  excommunicate  Perfon  may  be  appointed  Exe- 
cutor, and  is  capable  of  a  Legacy  ^ ;  yet  fo  long  as  he  •  Phil.  Frwc.  in  R^jb, 
ftandeth  in  the  Sentence  of  Excommunication,  heisnotno.be  ^  ^^****  ^.^'  "•  3** 
admitted  by  the  Ordinary,  nqr  can  commence:  any  Suit  for  his  ^Uct  ^approbaturT"^ 

Legacy  p.  Crafll  Thcfaqr.  'com. 

op.  §.  Inilitutio.  q.  4. 
Bd<).m  L.  id  quod  paapcribus.  C,  de  Epifcopis  &  clcr,  n.  f,  ?,  C.  uitellczimn«.  de  judic  c.  poft 

ceffionem.  de  probac.  extr. 

If  Bailiffs  and  Commons,  or  any  Corporation  aggregate  of 
many,  bring  an  Aftion,  Excommengement  in  the  Bailiffs  (hall  , 

not  difable  them,  for  that  they  fue  and  aniwcr  by  Attorney :  ^ 

Otherwifc  it  is  of  a  fole  Corporation  *».     But  if  Executors  or  '  ^"^'*-  P^-  '•  ^ 
Admintftrators  be  excommunicated,  they  may  be  difabled,  be- 
cauie  they  which  converfe  with  a  ferfon  excommunicate  are 
excommunicate  alfo''. 

If  a  Bifhop  be  Defendant,  an  Excommunication  by  the 
fame  Bifhop  againft  the  Plaintiff  ihail  not  difable  him;  and 
it  fhall  be  intended  for  the  fame  Cauie,  if  another  be  not  '9H.  7.11.311. 4. 3. 
flicwed  ».  5^-3-  ^-  a8  E.  3.  97. 

We  are  told  by  my  Lord  Cokef  that  an  Exeommunication  ^is  a  1  Inft.  134. 
greater  Difability  to  an  Executor  than  an  Outlawry ;  his  Rea(bn  is, 
becaufe  where  an  Exectitot  is  Plaintiff  and  outlawed,  that  Out- 
\vntj  cannot  be  pleaded  in  "Abatement  of  his  A(Elion,  becaufe 
he  fues  in  the  Right  of  another  j  but  'tis  otherwife  if  fuch  an  J^'"  'J  *' '/.  -JT 

_,  _     ,      ,^ ,  .11  r  *  ^K        f  \        itouattd,  and  to*  I enple 

zxccutor  Vl2i\ntin  IS  €xcommt/ntcat£4,  becaufe  every  Man  who  ^neadm^mfudmoiu 
^  converies  with  him  is  excommunicate  himfelf.  ^^fi  ^oUb  Hm, 

Three  Executors^  one  was'  excommunicated,  and  in  an 
Aftion  of  Debt  brought  by  them,  the  Defendant  pleaded  in 
Abatement  that  one  of  them  was  excommunicated :  Ad- 
judged that  this  only  fufpende(i,  but  did  not  abate  the  Adion, 
becaufe  he  who  was  excommnni(;^ted  might  obtain  Abfolu*- 
tibn. 
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S-  VII.    Of  Baftards. 

1 .  Thrre  Sorts  of  Baftards^ 

2.  InceJIuous  'and  adulterous  Bajtaris  are  Incapakle  of  all  tefta^ 
mentary  Benefit.  , 

3.  Divers  Extenftons  of  this  former  Conchtfton^ 

4.  Divers  Limitations  of  the  fame  Conclufton, 

5.  Difference  betwixt  the  Laws  Ecclefiajlical  and  the  Civil 
LaWy  about  the  Jli mentation  and  Nourijbment  of  Children 
begotten  in  Adultery  and  Incefl,  \ 

6.  Of  the  Laws  and  Statutes  of  this  Realm  concerning  Baf- 
tards. 

7.  Of  Baflards  begotten  betwixt fingle  Perfons. 

8.  Whether  the  Legacy  left  unto  the  Baftard  be  prefumed  to  be 
left  for  his  yflime/ttation  or  Relief 


o 


F  Baflards  or  Children  begotten  out  of  ^fatriInon]f 
( r)  there  be  divers  Sorts,  Some  are  begotten  and  born  ia 
limple  Fornication  ;  that  is  to  fay,  of  carnal  Copulation  be- 
twixt fingle  Perforts,  fuch  as  at  the  Time  of  the  Conception 
»Covar.  TraA.  dcma-  or  Birth  of  the  Child  may  be  married  together  *.  Some  arc 
rrimon    i  part.  c.  8.  begotten  in  Adultery;  that  is  to  fay,  of  fuch  Parents  as  being 

§.  4.   Jul.  Cliir.  »•  5.  §•    ,        L  ,  r     t  .     1         i*  1  •       -•>•     ^ 

Joriicaiio.  Dotn,  Or  the  One  ot  them,,  married  to  fomc  other  at  the  Time 

^Covar.ind.  c.  8.§.  5.  of  the  Birth  and  Conception  of  the  Child,  cannot  then  marry 

&6.Jtti.C]ar.§.aciulter.  together  thtfmfelvc^  *».  Some  again  are  begotten  in  Inceft  -,  thai 

&^6?  Jul.  clor.l.  ^^  ^^  ^^y*  betwixt  fuch  Perfons  as  are  prohibited  to  marry  by 

iiiccn.  reafon  of  Confanguinity  or  Affinity  ^. 

Baftards  {2)  begotten  and  born  in   Adultery  or  Inceft  arc 
^  not  capable  of  any  Ben'tfit  by  the  Tel>ament  or  laft  Will  of 

de  lnceft!*nup!  &*^d!  their  inccftuous  or  adulterous  Parents**.  Which  Concluiion 
ibid.  Covar. de  fponfal.  is  accompanied  with  no  fmall Train  of  Ampliations  and  Limi* 
s  parr.  c.  8.§.  4.  Graff,  tations  ^ ;  of  which  Company  thefe  are  not  the  meaneft. 

Thcfdur.   com.  op.   §•  -        * 

inftitutio,  q.  7.         «  Petr.  Duen.  tra(^.  rc^,  &  fil.  ycrh.  filius  ubi  tradlt  regulan|  14.  anpliat.  &  1^ 

Lmitat.  illuttnitdm. 

The   firft  (3)  Ampliation  is,  That  albeit  the  inceftuous  or 

adulterous  Father  do  name  another  Perfon  to  be  his  Executor, 

[      S^9     ]        ^^  whom  he  giveth  the  Reiidue  of  his  Goods,  willing  him  ta 

*  Barth.  &  Caepol,  Can-  reftore  the  fame  Goods  to  his  inccftuous  and  adulterous  Child  ; 
tela  ^8.  verb,  quinta.  this  t)ifp6fition  is  void  in  refpeft  of  the  Baftard  '  j  neither  is 
«  Covar.  de  fpon.  4.  the  Exccutor  bound  to  reftore  the  fame,  but  may  retain  the 
^DacD.  verb,  filius. rcg.  'ame  to-himfelf «?.  For  whereof  any  Perfqn  is  not  capable 
3^6.  direftly  or  by  himfelf,  he  is  not  capable  thereof  indircftly  or 

*  Ca:pol,  ubifupra.  Jo.  by  another  **.  Yet  I  deny  it  not,  but  the  Executor  m<v  oi  bis 
[if ^^ cautTu  !''^r*8'  ^^^^  Liberality  give  any  Goods  to  the  Baftard,  thoughnot  a^ 
Co\''L"hrfup?a. ""    '  ^^«  ^if^  or  Goods  of  the  Father  '. 

The  fecond  Ampliation  is,  that  albeit  the  Father  fliouM 
appoint  his  inceftuous  or  adulterous  Child  his  Executor,  will- 
ing him  to  beftow  his  Goods  on  fuch  a  Perfon,  who  of  Like* 
lihood  would  never  demand  the  fime;  as  if  he  fhould  will  ht% 
Executor  to  give  his  Goods  to  the  Emperor^  or  to  the  Turk^ 
f f  he  fliould  in  Tcrfon  come  into  England  to  receive  the  fame  ; 

thi^ 
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this  is  but  a  fraudulent  Cautele,  whereby  the 'Executor  might 

havcfomc  Colour  ftill  to  retain  the  hmc  in  his  own  Hands  K  ""^l^^^il^-^'^^^^^^^ 

And  therefore  by  rcafan  of  this  Fraud  the  Difpt>fition  is  void,  2;  c«poi!  camciras! 

at  leaft lb  far  as  it  doth  refpefi:  the  Benefit  of  the  Executor'.  Jo.  DUtidt.  de  utetcf- 

tandi,  de  cauteta  14. 
^  Bald.  cohliL  399.  vol.  ft.  Imol.  in  L.  in  tempiu.  de  hatred,  inftit.  ff.  A)ex.  Piledt.  &  Cspol.  ubi 
fupra. 

The  third  Ampliation  is,  That  even  he  which  is  begotten 
and  born  in  Adultery,  much  more  he  that  is  begotten  and  born 
inlnceft,  is  not  only  incapable  in  refpeft  of  his  Father's  Teftgr  „'      ^ 
ment,  but  is  alfo  excluded  from  all  teftamentarv  Benefit  by  his  ibonC  T'parr^c^S  n^ 
Mother".  '  15. 

The  fourth  Ampliation  is^   That  the  Depofition  is  void 
ipfo  jure  which  is  made  in  Favour  of,  or  for  the  Benefit  of  in-  °  ^^^n,  d.  reg.  35^. 
ceftuous  and  adukcrous  Battards  ".  amphat.  4. 

The  fifth  Ampliation  is,  that  although  the  incefluous  or 
aduherous  Baftard  be  pofleflcd  of  the  Thing  to  him  bequeath- 
ed 5  yet  he  cannot  retain  or  prefcribe  the  lame  by  that  Title  °.  *  ^^aW.  in  L.  id  quod 

pauperib.  C.    de   epif- 
copis  &  cler.  per  glof.  in  L.  nem.  £  de  ufu  c.  Duen.  d.reg.  366.  amp.  5. 

The  fixth  Ampliation  is.  That  the  adulterous,  and  efpecj- 
ally  the  incefhious  Baftard,  is  excluded,  not  only  by  the  Civil 

and  Ecclefiaftical  Laws,  but  alfo  by  the  Law  of"  God  p.     But  '  ^""^-^^  cft^ouco'  2* 

whether  this  Ampliation  be  true  or  not,  I  leave  to  theConfi-  reg.  ampliat  '1.^^^ 

deration  of  the  reverend  Divines.     Divers  other  Ampliations  «>  De  quibu*  Duen.  d. 

alfo  there  be  of  this  Conclufion  *»,  which  I  omit,  becaufe  reg.  360.  Bart.  Caspol.s 

they  fecm  to  repugn  the  Laws  of  this  Realm.    Now  to  the  Li-  j^Xcautda*,  i^'  ^'" 
ni  tat  ions. 

The  {4)  Limitations  of  the  former  Condufions  are  thefe. 
FiriV,  Thefe  inceftuous  and  adulterous  Baflards  may  be  Execu- 
tors unto  any  other  Perfon  faving  unto  their  natural  Parents ; 
and  arc  likewife  capable  of  any  Legacy  or  Devife  bequeathed 
unto  chemby  any  other  faving  by  their  own  Parents  ^  Even  '  ?*^^'  j'"  ^"^r"' 
unto  their  Inceftuous  or  adulterous  Brethren  they  may  be  |"fin.'c*iar?§.^cfta,q. 
Executors,  or  receive  any  other  teftamentary  Benefit  from  31.  n.  4.  Panor.  in  c 

them  •.  ^'^"^  haberet.     Dc  eo 

qui  dux.  in  matrimo. 
qnam.  pol.  extr.         "  Duen.  verb,  filius.  rcg.  366.  limit*  10.   Afflid.  decif.  96. 

The  fecond  Limitation  is,  when  they  are  appointed  nudfe        [     ^70      ] 
Executors  %  that  is  to  fay,  when  they  do  not  reap  any  Com-  tsimode  Praetisdcln- 
modity  by  the  Teftament  "  ;  for  then  they  may  be  lExecutors  larp.ult.vol.  1. 5.  f.  17. 
even  unto  their  own  natural  Parents.  ^-  47-  ^"  °^^^^  V^^^ 

dicitur,  per  incapacem 
niJul  poife  capi ;  quia  attento  jure  Ckn.  fpurius  eciam  inceftuofu^  non  e{l  omiiino  iocapax,  utpote  cui» 
alimenca  licitum  eft  relinqycre.  Duen  d.  reg.  ^66.  limitac.  9.  verb,  filius.  "  Jo.  de  Athon.  in  Je* 
gatin.  libcrt.  de  executor,  tefi. 

,      Thirdly,  By  the  Laws  Ecclefiaftical  they  are  alfo  capable  of 
fo  much  of  that  which  is  bequeathed  unto  them  by  their  incef- 
tuous and  adulterous  Parents,  as  will  fuffice  for  their  compe- 
tent Aiimentation  or  Relief  «  -,  that  is  to  fay,  for  their  Food,  ^^^'^^l^^  i'lTux"  wm 
Cioatlting^  Lodging,'  and  other  meet  and  convenient  Necef-  poU^peradHlt/^"*"* 

farics, 
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r  L.  Icgatii,  ff.  dc  ali-  '^"^^  ^»  according  to  the  Wealth  and  Ability  of  the  FareotB*. 

xneu.  leg.  Cstera  quz  And  although  (5)  the  Civil  LaW)  in  Detefiation  of  thb  hd- 

ad  difciplinam   pcrti.  nousSin  of  Inceft  and  Adultery^  did  deprive  this  inceftuout 

flcnt,  legato,  alimento-  ^^^  adultcrous  Iffue  of  thq  Hope  of  all  the  teftamcntary  Be- 

rum  non  continentur,  ■       -        ,  ,    .  1  /i-    r  j  •       1.    vt  c    m.  ,' 

niii  aliud  fenfiife  tefta-  ncnt,  though  It  were  left  lor,  and  in  the  Name  of  Alimenta- 
toremprobetur.L.  nlfi.  tion.  Of  needful -Relief  ^  ;  the  rather  by  this  Means  to  reftrain 
«*!? '  "^     h  K  ^^^  unbridled  Lufts  of  fome,  and  to  prcferve  the  Chaility  of 

fin.*  Sed^^qiTe  pro  nl- .  Pthcrs  *> :  Jkvprthclcfs  forafmuch  as  Nature  hath  taught  all 
ceffitateiantum(utvo-  Creatures  tp  provide  for  their  Young,,  fo  that  the  very  Bruce 
lunt  quidam)  fed  ctiam  Beafts  have  a  natural  Care  to  bring  up.  wbatfo^ver  they  bring 

^:^dtr„t^imS"fi  f^"'^  VfPg  fV"  Equity  the  poor.  Infents  ought  not  to 
xnodo  facultatcs  fuppc-  be  punifhed  (at  Jealt  not  to  penlh  for  want  of  Food)  by  Occa- 
tant.  Gab.libro6.com.  ,*iion  of  their  Father's  Fault,  whereoE  they  are  altogether 
concluf.  tit._^dr^aliigcn.  ^aultlcfs  ^ ;  therefore  the  Ecclcfiaftical  Law,  whereby  not  only 

iioch^iib*  4."prciuih'  ^'^^^'^^^^^^  ^>  ^"'  inceftuous  '^ Iflue  alfo,  is  made  capable  of  fo 
157.0.31.  much  as  is'fufiicient  for  needful  and.  convenient  Suftentacion, 

•  L>.  Auth.  ezcomplex.  J^th  prevailed  againft  the  Rigour  of  the  Civil  Law,  and  is  to 
i^; '^-A— ;""^V  A    be.Qbferved,  efpccially  in  the  Ecclefiaftical  Court «    as  more  a- 

•  L.  lib  quidem.-n.  dc  .  '  Vy     •      -    -i^      •  1  »t  .  * 

CO  quod  met.  caiif.  iu  grecablc  to  Natute,  Equity,  and  Humanity. 

fin   &.   §.   ^n.   iaftit. 

jicxaL  adioD.         ^  Cic.  lib.  t.  offia  L.  1.  §.   r.  ff.  de  Jaftic.  &  jur.  *  Deateronom.   capb  14. 

vcrf.  16.  £zech.cap.  18.  v«rf.  to,  L.Sandmui.  C.  de  pqcnir.  L.  fi  poepa  eod.  tit.  dTft.  s6»  *  Ten. 
in  d.  c.  cuih  ba^beret.^  *  Dec.  in  c.  in  prsr^fentia.  de  probac.  extr.  n.  ^f,    Gabr.  ubi  fupra,  o.  5. 

quz  opinio  communis  efl,  contra  Bald,  in  d.  Auih.  ex  cobnplexu.  t  Meih  juris  eft  in  terru  Imperii. 
Glaf.  &  I*anor.  iii  d.  c.  cum  haberet.  Bar.  in  d.  Autb.  ex  complex^.  Decli'.  Neap.  164.  n.  i.  Dec 
nbi  {iipra.'    Duen.  filius.  rc^.  '367. 

Wherefore  if  the  fTeftator  £hall  bequeath  a  competent  Por- 

.tion  tp.bis  bafe  D^iughter,  fpr  her  Preferment  in  .Marriage, 

the  fame  is  due  and  recoverable  in  the  Ecclefiaftical  Court  i 

!"  5^™**  ,^«  P,*"*'",  **«  but  if  the  Sum  bequeathed  be  excrffive,  then  it  is  to  be  mode- 

tnterp.  uit.'volun.  1.4.  ■»    a  1  •    '•'    i      -      -  -         j         ^  j        j         ^  •      ^ 

dub.u.fo.io4.&i98.  -'^^^^^  /rhitrio  bom  vfri,.^nd.to  be  reducfid  uuto  a  convenient 

Portion  »». 

And  in  this  rel^^eA  (6)  the  Laws  and  Statutes  of  this:Reahn» 

in  provi(iiflg,a^AyeJl  .for*  the  convenient  Relief,  and  keeping 

pf  poor  apd  nvfpr;|b]e  Children,  begotten  and  born  out  of 

iStat.  Eliz.   an*   18.  lawful  Matrimpny,  at  the, Charges  of  tj\e  .reputed  Father  and 

^'  3-  Mother  *,  without  Diftinftion  whether  luch  Infants  were  be- 

*  Mk:  ^„;«  1,.,  rtrt*.  gotten  in  Inceft  and   Adulterv,  or  Fornication  *,  as  for  the 

<dimj>fe««t,  ncc  nosdif-  l^mimment  of  the  Mother  and  reputed  rather  ox  iucn  un- 

.Mngi^ertf  <icbcmus.L.dc  lawful  Iffue,  are  worthily  commended;  although  in  ,refpcft 

.precio.jr.  ^c  pub.  ni  ^£  ^j^g  ^^^^^  Limitation  following,  tliey  m?y  fecm  po.t  altogc- 

TCW-jicUfta*  ^jj^j.  f^  worthy  Commendation. 

The   fourth  Limitation  is  groiindpdon  the  Laws  of ,  this 

Realm,  which  do  permit  every  Man,  both  by  Deed  made  and 

^^PerlKfw,t!it.^aHnt»e.  executed  during  their  Lives  ^  and  alfo  by  their  laft  Wills  and 

w.  Bra<a.  I  a.  c.  7.      Tcftaments  to  be  executed  after  their  Deaths",  to  give  and  to 

»  Pcrkinfl,  tit.  dcvifc.  ^^^  jj^  ^^^^  ^^y  ^^^^-^  Baftards,  without  DiftinftJon.  all  their 

^^'  Lands,  Tepements  or  Hcrcdi^apiems,  jtvkhoyt  .Reftraint ;  at 

L     Z7^     J        leaft  more  than  will  fu©ce  for  their  Suj^cntation,  ^nd  much 

more  than  they  are  worthy  of*  Which  Thing  car>not  but 
redound  to  the  grqat  Prejudice  of  ri^ht  Heirs;  confidering 
tjic Danger  wliercunto  lawful  Childr#jn arjcfubjeft,  and^hich 
ijaey  do  many  Times  fuftain,  through  the  forcible  Flatteries  of 

Tile 
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vile  diffembling  Hvlots,  rto  lefs  void  of  all  Modefty,  than  fuH 

Fraught  with  all  Kind  of  Siibtility,  wirh  whofc  fwcet  Poifon 

and  pleafant  Sting  many  Men  are  lb  charmed  and  inchanted  ^^  >*  videat'  c«  5.  Vi^ti 

that  they  have  neither  Power  to  hearken  to  the  jiaft  Petitions  Solom. 

of  a  virtuous  "Wife,  praying  and  craving  for  her  Children^ 

nor  Grace  to  deny  the  unjud   Demands  of  a  vicious  and 

(bamekfa  Whore,  ppatingfor  het  Baf^ards;  never  remembring, 

that  when  Sarah  faid  to  Abi^aham^  Cafl  out  this  Botfdwoman  and 

her  Scftf  for  the  Son  of  this  Bondivoman  Jhall  not  he  Heir  with  my 

Son  Ifaac  i    Abraham^   by  the  Commandment  of  God,  he^r* 

kehed  to  the  Voice  of  Sarah  ^  ;  neither  once  regarding  (that  oden.  t,  ai. 

which  divers  have  diligently  rioted)  that  the  Brood  of  Baf* 

tards  are  commonly  infefted  witli  ihe  Lcprofy  of  the  Sire's 

Difcafe**;  and  being  encouraged  with  the  Example  and  Pat-  ^^:  ?F"^^"^,^™§T 

tern  of  their  Father's  Filthinefs,  tbcyare  not  only  prone  to  .^J  nilcl^'uxlvtcV' 

follow  their  finful  Steps  ^  but  do  fometimc^  exceed  both  them  ius)quodS«.domitaruih 

and  others  in  all  Kind  of  \Vickcdncfs*  «"»    cum    parcntibu» 

parvulos  etiairi  caslefti 
igne  coofumpfit  Dominus,  a'empe  qttod  profpezerat' )>aryti!os  hos  idem.fiagitiiim  adraiffuroB.  Pee:  io  c. 
mm  decet.  dc  reg.  jur.  6.        **  Ma4i  cocvi  malam  ovum  ;  &  mctficnda  funt  paterni crifiii&is  exempli*^ 
1».  qotfqaia  C.  ad  L.  JuL  tna^eft.  §.  I. 

The  fifth  Limitation  i^,  in  the  Baftards  of  Kings  and  Prin- 
ces ;  for  a  King  may,  ex pletiitudine  potejlatis^  make  his  unlaw-^ 

ful  Iffue  capable  of  whatfoever  by  Will  devifable  he  doth  give  '  ^^  ^^^'  '*^  ^ 
1  ^u        ^w  u*-*  r  17.  Dtwn.  d»rer.  46^. 

or  bequeath  unto  him  ^.  ^^^  b  ^  ^ 

The  fixth  Limitation  is  this,  The  adulrerous  Grandfather 

may  bequeath  any   Thing  to  the  lawful  Children  of  his  own 

unlawful  Sons  Or  Daughters,  or  make  them  hitf  Executors  *  j  ^  jajf.  itiJL.  hfl&tedltaf. 

but  fo  cannot  the  inceftuous  Grandfather  ^  .      C.  d«  hbauibus  ut  in- 

dig.  D.  ^rdC  8.  Ciii  opi- 
nioot  locum  ifoncederenn,  ctiamfi  hie  avut  hsbeat  legitihios  filios ;  cum  z^nx^  noa  uiIU  fit  ncceffitaa 
inftituendi  fuos,.  ut  fvpraead.  part..§.  i.  *  Bak  in  i.;  fiquh- incefUtl.  C.  de  ioceil^oup.  Qwm.  in 
d.  c.  8*  de  fpouf.  2.  part.  §.  5.  n.    13. 

« 

The  fevcmh  Limitation  is  this,  That  the  I'eftatof  may 
bequeath  unto  his  inceduous  or  adulterous  Daughter  a  compe- 
tent Portion  for  her  Dowry,  or  Preferment  in  Marriage  5  for 
this  is  accounted  all  one  as  if  he  did  bequeath  it  unto  her  ibt 

her  Alimentation  ".  .       «  Panor.  in  d.  c.  cum 

haberet,  n.  5.  Bar.  in 
d.  Aiith.  ex  complexti^  qu3  condafio  ampKitur  pef  Petf.Du^ft.  verb.  iSliAs,  reg.  ^67.  ampl  y 

The  eight  Limitation  Is  this,  that  an  Executor  may  m^ke  the 
Tcftator's  Baitard  his  Executor  *.  *  Bar.  In  I*,  fi  hi».  ff. 

de  irulg^.  fub.  Bald,  in 
L.  earn  qua.  C.  de  fidei  oomnif;  n.  4.  Clar.  §.  felliuni,  q.  ^t.  JntdHgeta&cii^  nifi  conjedurz  in- 
twveDefiot  czquibus  trams  prdtfumatur.     Grafl*.  §.  Inftitutio,  q.  7.  n.  13. 

The  ninth  Limitation  isi  When  'the  adulter oui  Parents  io 
folemnize  lawful  Matrimony  together  before  the  Birth  of  the  ^  Pr^pof.  in  c  tanta' 
ChUdy.     For  Example  ;  a.  married  Man  doth  beget  a  fingle  ^^^^V'll'c^^ 
Woman  with  Child,  (for  this  is  Adultery  by  the  Laws  Ec-  ?od.c.  n.  17.  Mclch! 
cleiiaftic^  of  ihia  Realm  ',   although,  by  the  Civil  Law  it  is  ^Hn.  Traa.  de  caufl 

^^  ,  ^  ^  matrim.  foL  8.  8d. 

■  Card.  Praepof.  &  alii,  in  d.  c.  tanta  via.  Klinf^.  ubi  lupra,  c.  nejdao,  yi,  q.  4.     Paj!^*  in  c.  tranf- 
Aiiir«*  d«  CO  quicog.  c<nijui.  ux*  cztr.  Clar.  §.  adokeriam,  11.  a. 

Vol.  IL  C  but 
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[  37^  D  ^"^  Fornication*,)  immediately  after  his  Wiftp  dietb,  after 
•'L.  f.  c.  de  adul.  L.  whofc  Death  he  marrieth  the  Woman,  (for  fo  he  may  ^)  after 
inter  libcros.  ff.  cad.  the  Marriage  the  Child  is  born  ;  in  this  Cafe  the  Child  is  not 
^'^h;«:LV:;puIam.  f^^y  ,<^^FW^  of  any  teftamentary  Benefit,  but  is  reputed  a 
mortis  machinado  in-  lawml  Child,  and  not  a  JDaltard  ^,  as  heretofore  hath  been 
tcrvfniflet,vclfidc«da-  difputcd  more  fulIy  ^. 

ta  fuifTct ;    quia    tunc 

non  valet  inter  cos  matrimonlam  jure  can.  c.  fupci*  hoc.  c.  (ignificaAi,  dc  co  qui  dux.  in  matr,  quanv 
pol.  per  adul.  eztr.  Sed  an^diflbivi  poffint  hodie  nuptiae  hujufmodi,  multum  dabito,  occa&one  fiaiuti 
H.  t.  an.  31.  c.  38.         *  D.  c.  tanta  vis,  &  Dl^.  ibidem.         <*  Supra,  part.  4.  §.  15. 

The  tenth  Limitation  is,  whrnas  the  Teftator  doth  bequervtK 

to  his  bafe  Child  a   greater  Legacy  than  will  fufiice  fur  his 

•  Tiraqnef.  10  ^^^^  Alimentation,     in    Recompence    of  fome    Merit   or   Deferc 

tevoc.  donac.  verb* do-  ^'  *^^  Teftator's  Hand  ;    -for  then  the  Depofition  is  good  in 

oaclone  largitur,  n.  21.   La\7  ^. 

Concerning  (7)  thofe  Badards  which  are  begotten  of  An- 
gle Perfons,  fuch   (I  mean)  as  may  lawfully  marry  together, 
then  in  cafe  ihe  Mother  were  a  Maid,  or  an  honeft  Widow, 
,  immediately  before  fuch  unlawful  Copulation,  and  Concep- 

ftuprum.^.  dc^adnl.      ^^^^  ^^  ^^^  Child,  this  kind  of  Fornication  is  termed  Stuprum*\ 

and  this  kind  of  BaOard  fcemetll  to  be  in  the  (ame  Cafe  as  if 
he  had  been  begotten  in  Adultery. 

If  the  Mother  were  an  Harlot  before  the  Conception  of  the 
^^  ,  -  -.  Child,  howfoever,  by  the  Civil  Law,  fuch  a  Ballard  is  not  in- 
part.c.*8.  §.  5.  n.ifi  capable  of  any  teftamentaty  Benefit  ^  j  yet  for  as  much  as  by 
i5, 17.  the  Laws  Ecclefiaflical  **  and  Statutes  of  this  Realm  '  fuch  Co* 

*«c.  nemo.jz.q.  4.Pa-  puUtton  is  condemned  as  unlawful,  and  to  be  pnnifhed  asun-. 
extra.  *     "  '  ?^^'y  5  ^  fuppofe  that  this  kind  of  Baflard  is  no  more  capable 

istat.  £Uz.  an.  18.  c.  of  an  Executorfhip  Or  Legacy,  than  if  the  Mother  had  been, 
^3-  honell   before  ^ ;  efpecially  if  the   Mother  were   a  common 

A  Vid«8  Covar.  in  d.  Harlot,  the  Teftator  m:verthelcfs  eftecming  her  to  be  clear 

€.$. adde  PaJeot.  tract.   ^  «   ••  '  .  .1  .  ■    t  .     r  i<-       1  t        ■ 

denochit&rpvr.c.4i.  "Om  rollution  With  any  other,  and  himfcwonlyto  be  the 
Item  Caf.  in  L.  (1  quae  undoubted  Father  of  the  Child,  whom  he  doth  make  his  Ex- 
^Iuftris.Ad.s.C.orfri.  ccutOT,  or  to  whom  he  doth  bequeath  any  I^gicy  by  the 
11.5.  in  fin.^^*^  ^°^    Name  of  his  Child  ;  whenas  indeed  he  is  not  the  certain  Fa- 

,     ther  of  the  Child,  the  Mother  having  proftitutcd   herfeif  to 
*■   ^  the  Filihinefs  of  others  alfo.     For  in  this  Cafe,  even  by  the 

»  Bald  •  L  *fi*  ^'^^^  Law,  I  he  Baftard  cannot  be  Executor,  nor  obtain  the 
ad  L.  jul.c'  de  adult!  Legacy  * ;  if  not  by  Occafion  of  the  Father's  Crime,  yet  by 
Graff.  Thefair.  com.  Reafoi^  of  thc' Teftator's  Error  and  Folly,  who  of  all  likeli- 
op.  §.  inftitntio,  q.  7.  j^Qod  would  ncver  have  made  that  Child  Executor,  nor  have 
.10.       Ill  r.  part.  y.  f]|g^ved  himfelf  fo  good  a  Father,  if  he  had  known  the  bad 

Conditions  of  the  Mother.  Where  it  is  faid,  that  the  Parents 
may  bequeath  fo  much  to  their  Baftards,  as  will  fuffice  for 
their  Alimentation  or  Relief,  what  kind  of  Baftards  focvcr 
tbcy  be,  without  Difiinttion;  it  may  be  demanded,  not  imper- 
tinently nor  unprofitably,  what  (8)  if  the  Tcrtator  do  limply 
bcqueatii  aSum  of  Money,  or  fome  other  Thing,  to  his  unlaw- 
ful Child,  not  making  any  Mentipn  that  he  doth  bequeath  the 
fimc  for  the  Child's  Relief  or  Alimentation  ?  Whether  in 
this  Cafe  is  it  to  be  prefumed  that  tiie  Father  did  mean  it  for 
the  Child's  Alimentation  or  no  ?  But  if  he  did  fo  mcin^  the 
•    ■  •  Lccracy  15  cQoJ,  ocbcrwife  it  is  voii.     Bricfiv,  howfoever  in 

this 
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this  Matter  all  Men  are  not  of  one  Mind  ;     I  do  rather  Tub* 

fcribc  to  their  Opinion 'who  do  hold  the  Affirmative".  "Aymo.  Gravetr.  con- 

;  fil-  «i9.  n.  8.  Menoch. 
ric  Arb.  jud.  lib.  t.  caf.  169.  n.  8.  Simo  de  PrdetU  de  Interp,  uhim.  ▼•!.  lib.  3.  UA,  10.  n.  7.  Tiraq. 
ill  rep.  L.  fi  unquaxn.  C  de  revoc.  don.  verb,  donatioqe  largitor,  jj.  63.  Cafirenf.  couf.  c.  vul.  1.  d. 
5.     Colerusy  'truSi.  de  aliment,  lib.    3.  cap.  13.  n.  3. 

A  Baflard  having  gotten  a  Name  by  Reputation,    may        j"      ««-^     n 
purchafe  by  his  reputed  Name  to  him  and  his  Heirs,  although 
he  can  have  no  Heir  but  bf  his  Body  "  \  and  a  Remainder  li- 
mitted  to  him  by  the  Name  of  the  Son  of  £.  G.  is  good.         *  39  E.  3.  n.  ,4.  j^ 

41  E.  3»  19-  C.  hb.  6.  fol.   65.    Sir    Jfcf^y,   j:,Vrf^.,   C^^fJ; 

Where  a  Man  has  feveral  Childreni  and  one  of  them  is  a  Baf-  3  Leon.  48.  Moor  x«. 

tardy  and  he  grants  all  his  Goods  to  hu  Children^  the  Baftard 

iliall  take  nothing  by  fuch  Grant :     But  Serjeant  Mnor  puts  a 

^are  to  it,  ^hctfier  he  fliould  not  take  by  the  Will  of  his 

reputed  Father ;  but  'tis  clear  he  might  take  by  his  Mother's 

Will,  becaufe  he  is  known  to  be  the  Child  of  his  Mother. 

Dcvife  to  the  Ufc  of  Jane  his  Daughter,  and  to  the  Heirs  ^ 
of  her  Body,  which  Jane  was  a  Baffard ;  it  was  held  th|s  wa|     ^"  ^*^' 
a  good  Devife  of  the  Land  by  the  Intention  of  the  Tcftator. 

The  Teftator  devifed  his  Lands  to  his  Son  T.  S.  who  wa?  a  CcUh^wood  y.  Pm*: 
Badard,  but  reputed  to  be  the  Sop  of  the  J  ef^ator  ^  this  De-  Sid.  194. 
Tife  was  good. 

A  Leafe  is  made  tp  B,  for  Life,  the  Remainder  to  the 
eldcft  Iffue  Male  of  B.  and  the  Heirs  Male  of  his  Body  j  B. 
hath  Iflue  a  BafVard  Son ;  he  (hall  not  take  the  Remainder, 
becaufe  he  is  not  his  Iflue  ;  for  aui  ex  damnato  coifu  nafcuntur  „  «,  .,  y  t   ^  »x 

inter  liberos  non  computantur :  and  he  cannot  ha^c  a  JName  by  j8  &  39  Elia.  Infk.  part. 
Reputation  as  foon  as  he  is  bori^  ^»  i.  fol  3,  b. 

If  Lands  are  given  to  a  Bafl^ard  and  his  Heir?,  he  takes  a 
Fee-iimple ;  a  Limitation  of  a  Remainder  over  upon  fuch 
Gift  would  be  void,     i  ff^ill.  Rep.  7S, 

The  late  Earl  of  Devonjhire  devifed  3000  /.  to  all  the  natural 
Children  of  his  Son  the  late  Duke  of  Deyonfliire,  by  Mrs.  He- 
iieage ;  and  the  Queftion  was,  whether  the  natural  Children 
by  Mrs.  Heneage  yUorv\  after  the  Will,  fhould  take  a  Share  ot 
the  Three  thoufand  Pounds.  Lo^d  Chancellor^  They  (hall 
not ;  the  Earl  of  Devonjhire  could  never  intend  that  his  Son 
ihould  go  on  in  this  Courfe,  that  would  be  to  encourage  it^i 
whereas  it  was  enough  to  pardon  what  was  paffed;  beiide$| 
Baftards  cannot  take  until  they  have  gained  a  Name  by  Repu- 
tation, for  which  Reafon,  though  I  give  to  the  Iflue  of  J,  S. 
legitimate  or  illegitimate,  yet  a  Baftard  (liall  not  tfike.  But 
then  it  was  faid,  the  Direftions  of  the  Will  were,  f6r  the 
Executors 'to  pay  thif  3000/.  as  the  Earl  the  Teftator  fhould 
by  Deed  appoint,  and  the  Earl  afterwards  by  Deed  appointed  * 
the 3000/.  to  all  the, Children  of  his  Son  (the  Duke)  by  Mrs.  .•:,.• 

Jfeneage,  fo  that  this  depended  upon  the  Deed,  and  therefore  ...^ 

inuft  refer  to  the  Children  born  at  the  Time  of  the  Execution. 
thereof.  Tamen  per  Cur\.  The  Deed  referring  to  the  Will  iy 
as 40  this  Part  to  be  taken  as  Part  of  it.     Alfq  \i  bemg  a 

C  a  Qite(lion, 
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Queftion,  whether  a  natural  Child  in  venire  fa  -mere^  of  the 
Duke  of  Devonjbirgy  by  Mrs,  Heneage  fhould  take?  Lord 
Parker  inclinedy  that  fuch  Child  could  not  take  for  the  Rea- 
fon  abo.vc'-ineationed,  viz*  for  that  a  Baftard  could  ix>t  take 
until  he  had  got  a  Reputation  of  being  fuch  a  one^s  Child , 
and  That  Reputation  could  not  be  gained  before  the  Child  wa^ 
born.  Metham  v.  Dtfke  of  Devon^  l  Will.  Rep.  J30.  I  Inft, 
3.  h.     6  Co.  6S. 

»H      w    p        •        By  the  Staf.  31   E,  3.     21  H.  8.1    Adminiftration  ought 

Cafi^adjudgc/lr^'i^!  ^^  ^^  granted  to  the  ^lext  of  Blood  5  the  Ordinary  cannot 

4ik]gJif.  grant  it  to  the  Baftard  of  the  Inteflate  p. 

t  II  H.  4.  8.  A  Baftard  cannot  be  a  Pri^ft  or  Chaplain  **. 

C     374     ]  '^^^  Lord  Po^vis  conveyed  Land$  holden  in  Capite  to  one 

Gray  his  Baflard,  in  Remainder  after  his  Death ;  the  Lord 
Ptwis  died:  It  was  held  by  X>yfrand  Saunders  ]xiR}ct:s,  that 
the  Baflard  fhould  not  fue  Liyery  for  the  third  Part,  becaufe 

^14.  Eliz.  Scn'or  W  thc  Statute  of  32  {5"  34  fL  H.  fpeakof  lawful  Generation  ^ 

>/f  Cafe,      Dpi    fol.  -^  "^^  *^ 

313.    M.  i8Eli2.   Dyer  345.     TUrHt9f$*t  Cafe,    i3Eliz.  Dyer,  fol.  1^6. 

'  A.  covenants  to  ftand  fcifed  to  the  Ufe  of  himfdf  for  Lifir^ 

tlie  Remainder  to  R.  IV.  his  Baflard  Son  in  Tail  \  no  Ufe  is 

raifed  to  the  Baftard,  becaufe  there  is  no  valuable  Coniidcra- 

...  tion  ;  for  natural  AffeAion  is  not  a  fufEcient  ConfkicratioOy 

.  «.^      ^  _,.  for  that  be  is  a  Stranger  in  Law.  although  he  be  a  Son  ia 

M.  13   EI«.  Dyer  jja^urc  ».  . 

'  ^*       .  jf  ^  Remainder  be  limited  Rich,  flio  Rich,  M.  it's  good, 

though  he  be  a  Baftard  in  vulgar  Reputation  ;  for  if  a  Grant 

\  Lib.  6.  fol.  6$,  Sir  be  made  to  a  Baftard  by  the  Surname  of  him  who  is  fuppofed 
•  Mpjf*  Imcb'f  C»f«.      to  beget  him,  it  is  good/  if  he  be  known  by  fuch  a  N^nic  ^ 

R.  'Thompfon  had  Iflue  by  one  Jean  before  Marriage,  and 
afterwards  he  married  the  (aid  'Joan^  and  made  a  FcoflFment 
rn  Fee,  and  took  back  an  Eftate  to  him  for  Life,  the  Remain- 
der Agnetajilia  pradsB.  Rich.    ^  Joanna  :  Per  Curiam^  It's  a 
,     .  good  Remainder,  without  Averment  that  ftie  was  known  to 

be  their  Daughter.  It  was  objected ,  that  a  Baftard  is  not  their 
Daughter  in  Law  \  but  Finchden  faid,  that  the  Daughter  was 
Ijorn  before  Marriage,  fo  by  their  Marriage  after  ftie  was  then* 

V  4 1 X.  3. 18,  19.  Daughter  \  ior  fubfequens  matrimonium  tolUt  peccaium  pracedens*. 

So  if  the  Huft)and  and  Wife  be  divorced  caufa  fraconiraBus^ 
the  liliie  hath  loft  hi^  Surname,  and  is  now  become  a  Baftard, 
;fnd  nullius  filius  t  yet  bccaufo  he  had  on.ce  a  lawful  Surname, 
k  is  a  good  Ground  of  Reputation,  to  make  him  a  reputed 

*  Lib.  fj.  fo.  tf5.  »  H.  Son,  wjiich  is  a  good  Name  of  Purchafe  », 

f.  ff.    8   U.  4.      15. 

36  Afll  13.     liAfll  4.     59  E.  J-.  t4. 

,  L.  cradis  a  Feoffment  to  the  Ufe  of  himfelf,  and  after  d«* 

yifed  that   his  Feoffees  fhould   ftnnd  feifed  to  the  Ufe  of  hit 
«   -  wr-  TV-  M  ,       Dauchter  //..which  in  Kruth  w;>s  a  Ba^hird  ;  this  was  a  good 

'  15  Bllf.liy.  101, 323.    'r\       Fr        r      a        T  i  "         .  •  /i  •  **• 

JUtti*M\  Cade.  Dcvifc  ot  the  Land  per  inlenit&fiem  trfiaioiru  '. 

A   Man  had*  Iflbe  a  Baftard,  and   after  mtermarrred  wkh 
^e  fame  Wotit^n  whh  whom  he  had  th;!t  Baftard,  and  had* 
ItTuetwi)  Sons-' by  htrj  and  then  deviled  all  fais  Good^  to  \m 
*        ;  '        Childrtnj 
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Children  ;  foxne  conceive  that  the  Baftard  (hall  take  nothing, 

becaufe  he  is  hulliusJUius.  It's  clear  that  the  Baftard  in  ftich  a 

Cafe  (hall  not  take  by  Grant;  but  ^idre  as  to  a  Dcvife.     An4 

if  the  Mother  of  the  Baftard  make  fuch  a  Dcvife,  it's  clear  |^*J-  ^^;./r/''7^; 

that  the  Baftard  fliall  take,  becaufc  he  is  certainly  known  to  ^^'^    ??'*     *^^* 

be  the  Child  of  his  Mother  ^ 


5.   IX.   Of  an  unlawful  College^  [    375    ] 

1 .  An  unlawful  College  cannot  be  Executor • 

2.  JVhat  is  underjlood  by  an  unlawful  College, 

3.  JVhether  the  Churcb-nxjardens  mayfuefor  a  Legacy  Icft^untQ 
the  CJiurcB,   ^ 

4.  Particular  Perfons  of  an  unlawful  College  may  be  appointed 
Executors. 

AN  {r)  unlawful  College  canrtot  be  Executor  *.  ^By  {2)  an  •  49  Aff.  pi.  8.  Brooi; 
unlawful  College  in  thi?  P|ace,  T  mean  all  Companies,  '^?''}'^^  ^l^lcTum^^ 
Societies, Fraternities, and  other  Afremblieswhatfoever,notcon-  ^c'ii»rcd°iiiftit!"^ 
firmed  nor  allowed  for  a  lawful  Corporation  by  Authority  of  the  , 

Prince,  or  of  fome  other  by  whom  they  oughtlo  be  confirmed,  \ 

or  allowed  ^  Notwithftanding,  (3)  if  the  'Teftator  bequeath  ^  l. Collegium.  Bar. in 
any  Goods  or  Money  to  the  I'arilhioners  of  any  Parilh,  to '^- «^"^ *"«n»'"«-.^«^  ""^^ 
the  Ufc  of  the  Church,  fuch  a  Beqiieft  is  good  ",  and  the  ^"^^^^  ^^  ml^mth. 
Legacy  'may  be  recovered  by  the  Church-wardens  ;  who  albeit  e/tr,  Fulb.  Jib,  i.  Paral. 
in  every  Refpcft  ihey  be  not  a  lawftil  i  orporation,  yet  in  this  *i>l.  35i  3^' 
Rcfpeft  they  be  accounted  a  lawful  Corporation ;  I  mean  in  "  i'»mbcrt.  Trafi.  dc 
Favour  or  the  Church  *.  Or  (4)  ir  the  levcral  and  particular  ^.  Brook,  ttt,  Corpo- 
Pcrfonsof  an  unlawful  Colle,ge  be  appointed  Executors,  they  ration,  n.  55,  73,  x*;. 
are  not  to  be  repelled  y.  <it.  done,  n.  ,17.  jo. 

*  contra  Fitz.  tit.  done^ 

n."!.     II  H*  7,   28.     37  H.   6.   fol.  ^o,     10  H.  4.    3.  b.  Prrltins  9^.  S.    ^10.     49  E.  3.  fol.   3. 

«  Lambert,  nbi  fvpra.  Fulb.  Ub.  i,  Paral..  fol.  4:,  43.  r  Puui.  do  Cafuo  in  L.  cum  fenatus  & 
Ac  reb.  dub. 

§•  X,   Of  a  Libdkr.. 

HE  that  is  condemned   for  a  famcus  Libel  \%  intertable, 
both  aftively  and  paffively,  that  is  to  fay,  ho  can  neither  .  ,  *. .    .  .    u  ^r  j 

i_  -nn  ''  ^  •  Ti'r-irnrL  >       ^      •  L  .lacui- §.  lilt,  ff.^^ 

make  a  J  eliament,  nor  receive  any  13encnt  by  a  1  eftamem  *.  leaam.Vafq  dcfucwP". 
but  this  is  by  the  Civil  Law  \  \h  otherwife  by  t^ie  Common  progrcf.  lib.  i.  §.  2.  a. 
Law.  »8.  ^ 

And  here  it  may  be  neceflary  to  mention  wliat  is  a  Libelin 
our  Iiaw,  (viz.J  'tis  a  malicious  Defamation  of  any  Perfon, 
titter  by  Printing,  Writing,  or  by  Signs,  or  Piftures,  10  al- 
perfe  the  Reputation  of  the  Living,  or  the  Memory  of  the 
JJead;  for  'tis  punifliable,  tho'  the  Man  or  the  Magiflratc 
defeamed  is  dead  at  the  Time  of  the  Making  the  Libel,  be- 
caufc  thofe  of  the  fame  Family,  or  Friends  of  the  dead  Perfon 
^fbo  arc  living,  may  be  provoked  to  break  the  Peace  ;  and  in  ^ 

Cafe  of  a  MagiArate  deceafed,  'tis  not  only  a  Breach  of  the 
Peace,  but  the  Government  is  abufed  }  and  if  the  i'rofecution 
for  a  Libd  is  cither  by  an  Information  or  Indidbnent,  'tis  not 

material 


[ 
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•  Dc  libcllif  /am^s.  material  whether  'tis  true  ♦  or  falfe ;  but  if  an   Aftion   on 
<  Rep.  i»5-Hob.i53.  the  Cafe  is  broucht  aceinft  a  Libeller,  he  may  iuftify  that  *ri$ 

Hard.  470.  ^^^^  ^         &  T  /  J  / 

55.  »  P"       r^Yit  Perfon  conviftcd   for  pyblilhing  a  Libel,  muft  cither 

contrive  ic  himfelf,  or  be  a  Procurer  of  the  Contriver,  or  he 

muff  be  a  malicious  PubliDier  of  it,  knowing  it  to  be  a  Libel  \ 

but  if  one  reads  a  Libel,  or  hears  it  read  'tis  no  Publication, 

[     27^     1        becaufe  before  heliears  or  reads  it,  he  cannot  tell  whether  'tis 

a  Libel  or  not ;   but  if  he  write  a  Copy  pf  it^  and  doth  not 
fleliver  it  to  another,  'tis  no  Publication, 

§.  XL  Of  Ufurcrs,  Sodomites,  and  others. 

I  y  Manifefi  XJfurers  and  Sodomites  can  neither  make  •  a  Tefla^ 
menty  nor  reap  i^ny  benefit  by  another's  Tejlament. 

2.  Whofoever  is  forbidden  tq  male  a  Tejlament  by  veafonof  f&me 
Crintt^  the  fame  Perfon  is  incapable  of  any  Benefit  by  the 
*Tefiament  of  another, 

AS  manlfeft  (i)Ufurers,  Sodomites,  and  other  criminous 
Pcrfons,  are  forbidden  to  make  Tcftaments  themfdlvcs, 
or  \o  difpofe  their  Goocjs  by  their  Laft  Will?,  <as  is  before  at 
•* !=vpra, part.  ^.%%•  15^  large  declared  * ;)  fp  are  ihey  forbidden  to  reap  any  fuch  Bc- 
**•  '^'     *  nefit  by  the  Tellament  of  others;  for  this  is  a  common  re- 

ceived Conclpfiop,  (2)  that  he  tjiat  carinot  make  a  Teftamcnc 
or  Laft  Will,  by  reafon  of  fome  Crime  by  him  committed,  the 
fame  Perfon  is  incapable  of  any  Legacv  of  Goods  difpofed  bv 
'  Gloir.  in  L.  I.  cii.  f[.  the  Teftamcnt  or  Laft  Will   qF  another  ^ 

•c  tclta.  Soaras.  J.  rec.  t  •       • 

ssn.vrrb.  tell.  n.  82,  refercM  banc  oj.  cffc  com.  Idem  Jul  Clar.  §.  tcft.  q.  4J.  o.  t. 

§.  XII.   Of  an  uncertain  Perfon. 

-  !•  If  the  Tejtator  make  John  at  Stile  his  Executor ^  and  there 
be  two  Perfons  of  that  Name^  neither  cf  them  is  tq  be  ad^ 
mitted* 

'<  §.  im-crtis.  inftit.  <i«  A    N  uncertain  Perfon  (i)  cannot  be  Executor  nor  Legata- 

kga.  Jo.  An.  G«m.  &  Jf\  yy  *.     For  Example  ;  the  Teftator  dorh  make  Tbowas 

4^«ft  ^6  ''*  ^  ^^^^'  ^-^"^^  ^^^  Executor,   to  whom  alfo  he  giveth  all  his  Goods  ; 

•  Mining,  in  d.  §.  in-  ^^d  there  be  two  Perfons,  cither  of  them  being  called  Thifnai 
certifl. Per.  L. fi. quiB.§.  Lante\  in  this  Cafe  neither  of  them  is  to  be  admitted**. 

fi  inter,  dc  lcj;a.  z.  Divers  other  Examples  of  Uncertainty,  with  divers  Decla- 

rations of  cverj  Example,  do  appear  in  the  laft  Part  of  this 

•  Inf.  part.  7.  §,6. cum  Book,  where  t^  Reader  may  be  more  fully  fatisfied  %  in  what 
^■^^l-  Sort  this  formei  Conclufion  is  to  be  admitted. 

5.  xni.  o? 
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§.  XIIL  Of  a  Recufant  convift.  r     9*1^    1 

I.  Whether  a  Recufant  conviS  m»y  be  Executor  pr  Tutor, 

BY  a  Statute  lately  made  againft  Popifli  Recufants,  Becaufe 
( I )  Recujants  ate  not  thought  meet  to  be  Executors  or  Admini^ 
firators  to  any  Per/on  whatfoever^  nor  to  have  the  Education  of 
their  own  Children^  much  Ufs  the  Children  of  any  other  the  King^s 
Subje£}s  Hvithin  this  Realm  :  It  is  therefore  cnaacd  ",  That  fitch  ^f/^'^'^J  ^^'2*s  Jacob! 
Recufant  conviSied^  or  which  Jhall^Me  convi£led  at  the  Time  of  the 
Death  of  any  deflator,  or  at  the  i  ime  of  granting  any  Admini" 
firationy  fball  be  d' fabled  to  he  Executor  or  Adminijirator^  by  Force 
of  any  H'ejlament  afier  the  faid  AEl  of  Parliament  to  be  made^  or 
Letters  of  Adminijlration  from  that  lime  to  be  granted  \  nor  fball 
be  have  the  Cujiody  of  any  Child ^  as  Guardian  in  Chivalry  ^  Guar^ 
iian  in  CsocagCy  or  Guardian  in  Nurture ;  but  that  the  next  of 
Kin  tofuch  Child  or  Children y  to  whom  the  Lands  cannot  lawfully 
iefcendj  who  neverthelefi  fball  ufiuilly  refort  to  fome  Church  or. 
Chapel y  and  there  hear.  Divine  Service ^  and  receive  the  Holy  Sacra^ 
inent  of  the  Lord's  Supper  thrice  in  the  Tear  next  before^  according- 
to  the  Laws  of  this  Realm,  fhall  have  the  Cufcdy  of  the  fame 
Childy  &c.  as  by  the  faid  Statute  more  at  large  it  doth  and  may  ap-- 
penr^  By  which  Statute  it  is  alfo  enacted,  ^hat  every  married 
Woman^  beings  or  which  fhall  be^  a  Popifb  Recufant  conviHt 
(her  Hujland  not  flanding  conviEl  of  Popifh  Recufancy^)  which 
Jball  not  conform  herfelf  and  remain  confer med^  but  fball  forbear 
to  repair  to  fome  Churchy  or  ufual  Place  of  Common  Prayer ^  there 
to  hear  Divine  Service  and  Sermons j  {if  any  then  be^)  and  withifh 
the  faid  Year  receive  the  Sacrament  of  the  Lord^s  Supper  according 
to  the  Lows  of  this  Rialm^  by  the  Space  of  one  whole  Tear  next 
before  the  Death  of  her  faid  Hufband^  fhall  {amongjl  other  PenaU 
ties  expreffed  in  the  faid  Aff)  be  difabled  to  be  Executrix  or  Admi^ 
mfiratrix  of  her  faid  Hufhand^  and  to  demand  or  have  any  Part 
or  Portion  of  her  faid  Hufbar.d^s  Goods  or  Chattels  by  any  Lavi, 
Ci^om,  of  Ufage  whatfoever. 

Whether  an  Alien  may  be  ^n  Executor  fir  Adminijlrator. 

AN  Alien  born,  and  not  made  Denizon,  may  be  an  Ad- 
minlQrator,  and  have  Adminiftration  of  Leafes,  as  well 
ms  of  perfonal  Things,  becaufe  he  hath  them  as  Executorin  «  p,  ,  Car  C  B   Sir 
another's  right,  and  not  to  his  own  Ufc:    And  ajudged  accor-  Vp^tU  Ctf/W«  Cafe. 

dingly  *.  Crook  part.  i.  fol  9. 

Debt  brought  by  an  Adminiftrator 5  the  defendant  pleads  «^*/*  ^\^^^pL^r^' 
the  Plaintiff  was  an  Alien  nee\  Adjudged,  ^cd  refpoftdeat  Crookpwt?VfolV^8'3, 
oufer  y.  n.  itf. 

An  Alien  born  may  make  a  Will  and  Executors,  and  be  an 
Executor,  and  fue  as  Executor,  if  he  be  an  Alien  Friend^  and  *  3    Sli«^  F^tatbu^i 
not  an  Alien  Enemy ;  fo  adjudged  *.  ' 

An  Alien  is  a  Perfon  born  out  of  the   Allcgeance  of  the 
King,  and  under  the  Legeance  of  another  King  or  State  :  De-  , 

nizons  arc  thofe  who  are  made  fo  by  Letters  Patent,,  and  na- 
turalized Aliens  lire  made  fo  by  A(X  of  Parliament;  but  the 

Heirs 
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Heirs  of  Denizons  are  not  inheritable  to  their  AncefiorSj  but 
thofe  who  are  naturalized  are  inheritable. 
r     37^     ^  Debt  upon  Bond  agaiaft  the  Defendant  as  Estecuirlxy   ^c. 

WTf/Zf  vcrf.  Wiiiism,,  flie  pleaded  that  T*.  S.  the  Tcftator  was  an  Alien  bom  in  i^riIJfCO 

and  came  hither  without  the  King^s  Licence ;  the  Plaintiff  re- 
plied, that  the  faid  T.  5.  from  the  Time  of  the  making  the  Bond 
(upon  which  this  Adion  was  brought)  to  the  ( ime  of  his 
Death,  continued  in  England  v/ixh  the  Leave^  and  under  the  Pro^ 
ieBkn  of  the  Ktng^  {5*  petit  jifdicium,  and  that  the  Defendant 
might  anfwer,  (^c.  and  upon*  a  Demurrer  to  this  Replication 
the  Plaintiff  had  Judgment  that  the  Defendant  ihould  anfwer. 
In  an  A^^Hon  of  E^bt  for  Rent  againfl  an  Adminiftratrix^ 
(he  pleaded  the  Statute  32  H-  8.  cap,  16.  by  which  it  is  enaAed^ 
That  all  Leafes  made  of  DwelHng-houfiS  or  Shops  in  the  Kings 
Dominions  to  a  Stranger  Artificer^  or  Handicraftsman  born  out 
of  the  King*s  Chejfancfy  fball  be  void^  he  not  being  a  Denizom. 
Then  ihe  fets  forth  that  the  Inteftatc  Levermere  at  the  Time 
of  the  Leafe  made  (on  which  this  Rent  was  referved,  and  for 
which  the  Aftion  was  brought)  was  a  Stranger  Artificer  bom 
out  of  the  King's  Obedience^  (viz  )  at  Paris^  in  the  kingdom 
of  France^  and  not  nndc  a  Denizon,  and  therefore  bj  Virtue 
of  that  Statute  the  Leafe  was  void  ;  and  upon  a  Demurrer  to 
this  Pka  the  Plaintiff  had  Judgment,  for  there  are  three  Points 
in  this  Statute,  {viz.)  that  the  Leafe  muft  be  of  a  Dwelling- 
houfe,  that  the  Party  mu(l  be  an  AHen^  and  that  he  muft  be 
an  Artificer ;  aird  the  Defendant  did  not  aver  that  this  Leaic 
was  made  of  a  Dnvelling^houfe. 

I  LcT.  S9.  ^  jj^^j j;.  ^f  j^^^^^  ^^  ^  f^Yizn  IS  void. 


I  Sand.  7. 
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5.  I.  Of  the  feveral  Kinds  of  Executors. 

J.  Three  Kinds  of  Executors, 

2.  Executor  by  the  Lcew. 

3.  Executor  by  the  Ordinary, 

4.  Executor  by  the  ^ejfamcnt^ 

5.  Divers  Kinds  of  Executors  Te (lament ary. 

6.  The  Officeof  on  Executor  Teflafnentary^ 

NO  W  followeth  the  Sixth  principal  Part  of  this  Treatife, 
wherein  I  promifcd  to  fet  forth  the  Office  or  Jiuty  of 
an  Executor,  I  mean  of  an  Executor  Tefl:amentary,.that  is  to 
fay,  of  him  that  is  appointed  by.  the  Teftator  for  the  Perfor- 
mance of  the  Will. 

For  there  be  (i)  Three  Kinds  of  Executors,  or   Perfons 
which  have  to  deal  with  the  Execution  of  dead  Mens  Wills, 
and  DifpoiStion  of  their  Goods  *,  every  of  which  have  their  *  Spccul.  dc  inttit.  e- 
feveral  Offices.     The  fir  ft  hath  his  Authority /r^i«  the  Law,  J„';.t  prin.  ^^"^ 
the  Second /r^w  the  Ordinary,  the  Third  ^r^/w  the  Teftator  ^.       ^  De  hac    trimcinkri 

executorit  dtTifione,  in 
Icgitimum,  dativum,  &  tefiamentarinm.  Specul.  ubi  fupra  :  cui  adjuogas  velim  Jo.  de  Cbnibus  traM^. 
de  executoribut  ult.  voiunt.  part.  2.  q.  3,  n.  zi.  f.  (milti)   120. 

The  (2)  Executor  which  deriveth  h^s  Authority  from  tlic 
Lawy  b  the  Biihop  or  Ordinary  of  every  Diocefe,  unto  whbm 
the  Execution  of  Teftaments  and  Lait  Wills,  efpecially  adpias 
caufasj  (no  Executor  being  appointed  by  the  Teftator,)  hath       f  ,  380     1 
appertained  ^  \  and  that  not  of  late  Time,  (as  fome  have  lately  c  l.  nnlli.  L.  ^  quis  id 

decUnaod.  C.  de  Epif- 
cop.  &  der.  c.  turn  nobis,  c.  dos  quidem,  c.  lo.  de  tefta.  eztr.  c.  ihitut.  de  tefta.  1.  3.  provincial. 
Aosfiit.  Cant.  c.  ftatuimui.  eod.  tit.  1.  conftit.  provinCvEbor. 

Vol.  IL  D  dreamed,) 
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dreamed,)  but  ever  fince  Chriftianity  was  ,firft  received,  and 
eftabli&ed  by  Imperial  Authority,  or  very  fliorily  after:  Nor 
within  this  Realm  of  England  only,  where  the  Bifliops,  to 

•  Lindw.  in  d.  c.  fta- ,  whom  the  Approbation  of  Teftaments  appertains  **,  have  con- 
^ndal'y 'tcjfta.  r""!  tinually,  by  the*  Royal  Confeitt  of  the  Kings  and  Princes  of 
provinc.  conft.  Cant!  ^^^  Realm  %  exercifed  this  OfBce,  and  executed  this  Charge, 
Jo.  de  Aihon.  in  Icga-  for  and  during  fo  long  Time,  and  fo  many  Ages,  that  (if  I 
tin.  libcrtatcm,dccxc-  ^e  not  deceived)  there  13  not  any  Memory  or  antient  Record 
Stud.  1.  i.  cap.  aS.       ^^  ^"^  contrary  ' ;  I  mean  unce   Chriitianity  was  embraced, 

.  «  c.  accidit.  de  immu  •  and  Paganifm  abolifhed  ;  but  alfo  throughout  all  the  King- 
nitate  Ecdcfiaft.  liber-  doms  and  Nations  within  the  Chriftian  Empire.  For  not  only 
St.  Cant.  Und7n  ^^  ^^^  ^^"^^  Etciefiaftical  «,  ufed  and  obferved  for  many  bund- 
d.  c.  ftatut.  ecclcfiafti- •  red  of  Years,  but  alfo  by  the  Civil  Law  *,  compofed  above  a 
carum  libertatum.  Thoufancl  Years  fince  ',  this  Office  and  Charge  of  executing 
ddit"*^'I.'i  «fi  ^'  ^'  *""  ^^^  aforefaid  Teftaments  and  Laft  Wills  hath  been  impofcd 
fit,  non"*potui*"uiincii  upon  the  Reverend  Bifhops  :  In  the  Sincerity  of  wbofe  Conf- 
hujus  antiquitat.  ini-  ciences  all  Chriftian  Laws,  aUd  namely,  the  Law  of  this  Land, 
tium  invcftig.  affcqui,  hath  repofed  greater  Confidence  than  in  other  Lay-people, 
nnT.r^ihH^"'""'"  about  the  Performance  of  dead  Mens  Wills  ".  Hence  it  is, 
fucrat  conccffom,  ut  that  every  Biihop  IS  called  Urdtnqry^  as  ir  other  Judges  were 
ille  ingenue  fatctur.  in  this  Behalf  incompetent  or  extraordinary  ^  Hence  alfo  it 
c  C.  tua.  c.  noa.  c.  lo.  jj^  ^j^at  the  Bifliop  is  called  Executor  legitimus^  legal  Executor, 

•  «  L.  nuUi.  L.  fi  qui$  ad  ^caufc  he  Only  is  appointed  Executor  by  the  Law,  where  no 
decl.  c.  dc  cpifc.  &  Executor  is  appointed  by  the  Teftator  "*. 

cicr.- 

•  Anno,  y\z.  Chrifti  §36.  editcis  eft  ille  Juftiniani  codes,  in  quo  leges  iflac  inter 'alias  infcnintur. 
^  Perkins  in  tit.  de ^(lamentis,  f.  94.  D.  Smith  tradl.  dt  repub.  Ang.  f.  loi.  *  Ordinarius  Tcro 
dicitur,  qui  lege,  vel  confuctudine,  yt\  principis  beneficio,  junfdid.  miiTerlaliter  excrcet.  DD.  in  L. 
more,  de  jur.  oni.  judic.  >"  Specul.  in  d.  §.  nunc  vero  aliqua,  de  Inftr.  edit.  Jo.  dc  Canib.  de 
rxcc.  ult.  vol.  part,   i  ^  q.  3.  Olden,  de  exec*  ult.  vol.  tit.  2. 

The  Executor  (3)  which  deriveth  his  Authority  from  the 
-  Spceal.  ubi  fupra.      Si/hop  or  Ordinary  is  he  whom  we  call  Admintftrator  ».  .  For 

when  the  Executor  named  in  the  Teftament  doth  refufe  to  be, 

/    or  cannot  be  Executor,  and  when  no  Executor  is  named  in 

the  Will  \  it  is  lawful  for  the  Bifliqp  or.  Ordinary  to  commit 

•  Stat.  Ed.  3.  an.  31.  Adminiftration  °,  and  to  annex  the  Will  te  the  Letters  of 
an.^Ii.t.  ^.'*''  ^^  ^'  Adminiftration  p.  And  this  Adminiarator,  having  his  Au- 
9  Brook  Abridg.  tit.  thority  from  the  Ordinary,  is  chargeable  with  the  Performance 
Teftament.  n.  10.  of  the  Will,  ^s  if  he  had  been  appointed  by  the  Teftator  *», 
^Brook  ^^^^^*^^^'  and  is  called  in  Law  Executor  datri>us  'j  becaufe  he  is  given  or 
an.^ii.  V.  1 1^  ^  affigned  by  the  Ordinary,  to  whom  originally  and  by  Law  this 
'  Specul.  in  d.  §.  nunc  Execution  doth  appertain.  But  with  us  he  is  ufually  called 
vero  aliqua,  de  »nftr.  Adminifrator  %  becaufe  he  is  the  Ordinary's  Deputy,*  or  as  it 
OidcJI  ull^.  dtl^ftct  '^'^^^  ^^'^  Steward  or  Bailiff,  to  deal  and  to  adminiftcr  in  ftcad 
tor.  ^f  t^^  Ordinary:   And  in  that  RefpeA  the  Ordinary  may  call 

•  Stat.  Ed.  3.  an.  31.  this  his  Admintftrator  to  an  Account  ' ;  and,  if  he  will,  may 
c.  ai.  &  Siat  H.  g.  at  any  time  revoke  his  Office  of  Adminiftration,  like  as  any 
*Stat,'  Ed.^3.^  an.  y.  <^ther  Man  may  revoke  his  Attorney  **. 

c.  1  I. 

•  Brook  tir.  AJininifl.  n.  3.  &  a.  33.  fi  Stat.  21  H.  8.  non  obllat,  quod  quaer.  &  tanien  vidctor  qnod 
rx  ja[^6fiiifa  p-^tctit  revocari,  Ht  in  cafu  Careli  Duels  SufTulcix,  5  £d.  (,  non  tameo  pro  fuo  libiiiL. 

And 
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And  this  the  Ordinary  may  do,  not  only  exprefly,  but 
alfo  fecrctly,   by   appointing  another  Adminiftrator  *.     If  a  '^  L'Abrldg.  dca  cafci 
Man  die  Intcikre,  after  whofc  Death  the  Ordinary  doth  firft  f.^'"' *";  ^'*"'"  «'599. 
grant  the  Adinmiitration  ot  his  Goods  to  one  rerion,  and   177,  &  tit.  Adminif- 
afterwards  upon  Caufe,  or  perad venture  without    Caufe  y,  trator,   fo.  .1S4.    in 
doth  grant  Adminiftration  of  the  Goods  of  the  faid  Deceafed  P^^^j; 
tb  another  Perfon  ;  in  this  Cafe  the  fecond  Ad cniniftration  is         L     3°^     J 
a  Secret,  but  as  effeftual  a  Revocation  of  th^  former  Ad  mi-  utVfu^'rJfo^"  7^*^"* 
niftratioh,  as  if  the  Revocation  had  been  expreffed  ^  :  Not  «  uw  fuprt. 
much  unlike  a  fecond  Teftament,  which  is  a  Secret,  but  an 
cffedlual  Revocation  of  the  former  *  ;  or  the  Conftitution  of  »  Minfiog.  &  ViglJu* 
a  fecond  Procloror  Attorney,  whereby  the  former  is  as  eiFec-  *"  §.  poftcriorc.  inftit. 
tually  revoked,  as  if  it  were  exprefly  done  ^     Yet  the  Afts  ^i^fi'^i* It^'ni?.  ffl 
done  by  the  former  Adminiftrator,  until  his  Authority  were  dc  procur. ' 
revoked,  arc  good  in  Law  *.  ,       ^  «  Brook  Abridg.  tit. 

The  Reafon  given  in  the  old  Books  why  the  Ordinary  Adminiftrat.  n.*  33. 
might  revoke  an  Adminiftration  is,  becaufe  by  granting  the 
Adminiflration  no  Intereji  faffed  to  the  Jdminijirator^  but  only 
an  jfuthority  to  intermeddle  with  tlw  perfonal  Eftate  of  the 
Intellate,  which  feems  a  very  flrange  Reafon,  becaufe  it  hath 
been  often  held,  that  all  intermediate  A  As  done  by  the  firil 
Adminiftrator  ihall  ftand,  whi^h  could  never  be  if  an  Intereji 
did  not  pafs  to  him. 

r.  S.  died/mteftate,  the  Ordinary  granted  Admihiftratlon  Packman' zC^'^Cy  6Rpp. 
to  E.  G.  who  was  cited  by  the  next  of  Kin  of  the  Inteftate  18. 
to  have  it  repealed  ;  and  pending  the  Sl^iit  the  Adminiftrator  ^^*  ^'*^-  ^59^5.  €• 
fold  the  Goods,  and  afterwards  the  Adminiftration  granted      °^  39  • 
to  hfim  was  repealed  ;  and  in  an  Adlion  of  Troifer  brought  by 
the  new  Adminiftrator  againft  the  .Vendee,  it  was  adjudged 
that  the  Sale  was  good,  which  could  never  be  if  the  firft  Ad- 
miniftrator had  no  Intereji  or  Properly 'in  the   Goods,  for  a 
Man  (Cannot  convey  a  Property  where  hq  hath  none ;  and 
fuch  a  Property,  that  tho'  the  Adminiftration  had  been  frau- 
dulent, it  had  been  go6d  againft  the  fecond  Adminiftrator, 
tho*  by  the  ^  Statute  it  had  not  been  good  againft  Creditors.     «*  13  Eliz.  cap.  6. 

Neither  can  the  Ordinary  repeal  an  Adminiftration  at  his  ^^'^-*  -vcrftn  Paries^ 
Plcafure,  as  where  an  Adminiftrator  brought  an  Aftion  of  ^htv!^'isi,  S.  C. 
Debt,  i^c,  the  Defendant  pleaded,  that  the  Adminiftration 
granted  to  the  Plaintift'  was  repealed  and  granted  to*  T,  S, 
the  Plaintiff  replied  that  he  had  appealed  from  that  Sentence  j 
.  and  upon  a  Demurrer  it  was  adjudged,  that  the  Ordinary 
having  executed  his  Authority  had  nothing  farther  to  do,  for 
he  could  not  revoke  it,  unlefs  for  a  juft  Caufe.  .  • 

The  Executor  (4)  which  deriveth  his  Authority  from  the 
Teflaior  is  he  that  is  named  Lxecutor  in  the  Teftamcnt,  or  to 
whom  the  Execution  of  the  Teftament  is  committed  by  the 
dead  Man.  For  it  is  lawful  for  every  one  having  Authority 
to  make  a  Will,  to  appoint  an  Executor  for  the  Perfounance 
•of  the  fame  Will  *.  This  Executor  is  termed  Executor  tejia-  •  Supra,  part,  $.  §.  i 
mentariusj  a  tcftamentary  Executor  ^  and  hath  his  Authority  'Sj>ecul.  in  d-  §.  nunc 

veto.  &  Jo,  de  Can.  ac 

D  2  Immediately  i';;^^^;  ^^  ^"utor. 
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cpiow.  lib.  I.  in  caf.  inuncdiatelv  from  the  Tcftator  «,  rcprcfcnting  the  Pcrfon  of 

i"sichard  in  Rub^'^dc  ^^'^  ^^*^  ^^^'^  '  '  ^^^  "^^^  Without  the  Authority  of  the  Or- 
jur.  delrt).  c.  n  I.  binary  enter  to  the  Tcftator's  Goods  and  Chattels  *  •,  and 
Minfinjr,    in  tit.   de  may  be  convented  by  the  Creditors  and  Legataries  of  the  Dc- 

ftTt'^1i>/i^2aT'^in^L"  ^^^^'^^'  ^^  elfewhere  is  declared  "^  ;  and  after  the  Probation  of 

fi  re».  ff.  dc  cxccp.  &  '^^  Teftament  may  alfo  commence  Suit  againft  the  Tcftator's 

prxjud.  Docl.  &  Stud.  Debtors  ^     And  he  doth  not  much  differ  from  him  in  Na- 

l'^-*- "P'7»      .  ture  whole  Name  in  the  Civil  Law  5s  hares  ^i  faving  that 

Grcift.  &  Fox!    *°'^^  Hares  by  the  Civil  Law  is  to  have  the  Rclidue  of  the  Tcfta- 

•    ^  Sppra,part.  4.  §.  a.  tor's  Goods,  and  may  convert  the  fame  to  his  own  Ufe,  (the 

&  infra  hac  parte *§.  3.  Funerals,  Debts  and  Legacies  difcharged,)  albeit  the  Teftator 

[382     ]  do  not  exprefly  Will  that  he  (hould  have  the  fame  "  :  Whereas 

Perkins  tit.   Tcfta-  an  Exccutor  may  not  convert  the  Reddue  to  his  own  private 

tT^EwcLr,^;^  U^^  °>  ^^"^  any  Part  of  the  Tef^ator's  Goods,  more  than  that 

-  «*  Spccul.  dc  inftr.  edit  which  is  left  unto  him  by  the  Teftator,  or  which  the  Ordinary 

§.  nunc  vero  aliqua,  n,.  fhall  allow  him  for  his  Travel  and  Charges,  or  for  fome  other 

m  Ub"'^'^"  tovJndaT  ^^^^"  hereafter  exprefled  p.     Infomuch  that  if  the  Executor 

conftXanVvcXpriuti  ^^"  Inteftate,  the  Teftator  alfo  from  that  Time  fhall  be  deemed 

trad.  dcRepub. AngL  Inteftate,  and  Adminiftxation  maybe  cominitted  in  this  Cafe 

lib.  3.  c.  9.    Harden  of  the  Goods  not  adminiftcred  **. 

lib.  refor.  leg.  Lcclefi. 
Ang^.  tit.  detcfta   c    i. 

c.  18.  Ad4t  qux  fuperiuA  annotavi  part.  4.  §.  1.  in  princ.  *  *  L.  3.  C.  de  teftam.  mil.  |.  hxre- 
dita*.  I'^ftit.  dc  hxred.  inftituend.  L.  inter^ium,  ff,  de  hacr,  inft.  Lindw.  in  d.  C,  flatutum.  verb,  effec- 
tu«,  in  fin.  «  Mirr,  Cb^rta  c.  18.  PJow.  in  c.  inter  Norwood  &  Rede,  Perkins  tit.  Derife,  c.  P, 
f**J.  y7.  litti^ton*  foi.  40.  Ripa  in  L.  cum  61i\i*  famil.  ff.  de  leg.  i  n.  ai.  ^  Text,  in  d.  c.  ftatai* 
niu«.  Dom.  Gim*..  in  c.  religiofus,  lib.  de  tefta.  6.  n.  9.  Do6t.  &  Stud.  lib.  a,  c.  to.  Dyer,  foL  «- 
&  iufra  ff«d.  part.  ^.  3.  n.  14.  n  i^rook  i^bridg.  tit.  AdminiAr.  n.  141,  tit,  Execut.  n.  149.  Plawd^ 
in  caf.  irtcr  Greilb.  &  For. 

Concerning  the  Office  of  him  that  is  appointed  Executor 
by  Law,  that  is  to  fay,  of  the  Bifliop  or  Ordinary,  and  like- 
wife  concerning  the  Office  of  the  Executor  appointed  by  the 
Ordinary,  that  is  to  fay,  of  the  Adminiftrator,  I  do  not  here 
,  purpofe  to  entreat  •,  but  only  of  the  Office  of  an  Executor 
teftamentary. 

Of  (5)  Executors  teftamentary  there  be  divers  Kinds  :  That 
^.  is  to  fayv  fornc  be  nude  Executors,  fuch  as  do  reap  no  Com- 

I'-  iff  (0  'dc^Athon^  modiry  by  the  Tcftaiiiciit  \ ;  others  not  meer  or  naked  Exc- 
irritfgatin.  libenw-'fL-.n^  cutors,  but  are  to  receive  fome  Benefit  tiiereby,  and  may 
«ie^  c^tci.vr.  r.nain.  commence  judicial  Aftion*:  ^m\  again,  of  Executors  fome 
T  ^n'^^ll^uhi  !L^  ^^  univerfal,  and  fome  particular  ^  "ut  becaufe  I  fee  no 
executor,  difipnitcnu-  great  life  of  thefc  niftin(fVions  here  in  this  Place,  I  (hat! 
dum  dui>li.i  rti'f.eau,  fpeak  of  an  f.xeti:/^/'  tcjlamentary  generally,  and  as  it  is  agree- 
,vcl  ob  ciefraum  com-  ^^le  to  cVLfy  teftamentary  Executor,  be  he  nude,  or  othcr- 
.  ai..n; .       '   OWtn.  ■»"le>  univcrfal,  or  particvlar  «•. 

•.ra.*/.    tie    cxecut.    uit. 

«M.  tit.  2^'  ^  '^•r''.  part.  4.  5.  1^.  Bar.  in  L.  a  fiiio.  ff.  de  alimen.  If  jr.  "  Dc  officio  czecutorit  in 
•^eucrc,  dciiuic  uc  oSbcio  cxcoitoris  telUmenraiii,  legitimi  dativi,  in  fpecie,  ^de  poft  alios  Jo.  de 
Canib.  cxecu!.  ul:.  volunt.  a.  part. 

The  (6)  Office  of  every  Executor  teftamentary  confiftcth 
in  Two  Things  :  The  firft  is,  in  accepting  or  refufing  the 

'  \  K>  sTrhnr.  in  Rub.  Exccutorfliip  *  ',  the  fccond  dependeth  on  the  Rcfolution  of 

^     rie  jure    uclr^.    C.    & 

ujfr»  cao.  prf;t.  t;?.  i,  3,  4. 

the 
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Ac  Executor  in  accepting  or  refufing  the  Executorfhip.     For 

if  he  do  accept  the  Execucorfhip,  then  his  Ofnce  is  e xtendc'd 

divcrfly  :  But  cfpecially  it  coniifteth  in  making  of  an //iv^w/i?-  ^  Inf.  cadp^rt.  f.  6. 

rj^  y  ;  in  procuring  the  Probate  of  the  Ttrtramcnt  ^  ;  in  the  \  J"^'  "j-  P^*"^- 1- '  J- 

Payment  6f  l^ci^ts  and  Legacies  »;  and  finally,  in  the  Making  b  inf!  cad.  pan.  I.* !?! 

of  an  Account  ^.     But  if  he  refolve  to  rcfufe  the  Executor- 

fhip,  his  Office  is  fo  much  the  Icfs,  ^onfifting  only  in  the 

Avoiding  of  fuch  Things  whereof  mention  is  n^ide  hereafter*:,.  *  Inf.  end.  part.§.  «i. 

§.  II.  Of  .the  Accepting  or   Refufing  the   Executor-      I     Z^i    - 
£hip  ;  and  firfi,  whether  the  Exccuj:or  may  be  com-, 
pellcd  to  accept  the  fame.     See  p'jiea^  Cap.  a2.    • 

1.  Divers  ^lefthns  about  th^  Accepting  or  Refujlng  of  the  Ex- 
ec uiorflnp. 

2.  The  Executor  may  be  cited  to  accept  or  to  refufe  the  Exeat- 
iarfhip.  •  i 

3 .  If  the  Executor  being  cited  ivill  U9t  appear^  the   Qrdumry 

rnav  com  wit  the  Adminijlration  of  the  Goods  of  the  lycceafed-  ' 

if.   If  the  Executor  named  refufe  the  Executorfhipy  the  Ordinary 
may  commit  the  ji dm: nif  ration, 

5.  The  Executor  cannot  be  pvccijdy  compelled  to  undertake  iht 
Execntorjhip. 

6.  IP^hat     if  he  have  already   meddled  ivith  ihe  Goods  of  the  ,     « 
Tfjlaior  ?  ,' 

7.  Whether  ihe  ExecuV^r  refufng  tl^e  Executorjhlp^  fballlcje 
his  Legacy  given  unto  him  in  the  fame  Tcjlament  ? 

CONCERNING  (i)  the  Accepting  or  Refufing  of  the   ' 
Executorfliip,    three   ^Qucftions    may     be    demanded- 
IVil,  whether  he  that  is  named   Kxecutor  in  the   1  ertament 
may  be  compelled  to  undertake  the  Executorfiiip,  or  that  it.  is 
in  his  Power  to  refufe  the  fame  ^     »Secondly,  What  is  to  be  *  ^«  ^«  Q^^  confulas 


tor  hath  to  deliberate  and  determine  of  acceptiniz  or  refufing  *•, "%    , 

If?  /I  •     r  ^      ^  &   b  Infra  §.  pi  ox. 

the  Execmorihip  ^  .  c  i^fr. /ad.  part. 

To  the  firft  it  may  he  aniwer>'d,  (hnt  he  (2)  that   is  named 


Executor  may  be  cited  to  appear  before  the  Ordinary,  or 
other  having  AucRority  to  prove  the  Will,  and  there  cither 
to  accept  the  Executorfliip,  or  at  leaft  to  refufe  the  fame  <*.  ilbffupw*p?cw^^^ 
And  in  cafe  (3)  ei«her  he  will  not  appear,  or  appearing  (4)  re-  lu  inter Crcifb.  &  Fox. 
fufe  to  prove  the  Teftament,  the  Ordinary,  or  other  Judge,  *  Brook  Abridg.  tir. 
may  commit  the  Adminiftration  of  the  Goodsof  the  Dcceaf-  f^^'^f'  "'  ,cV  C--* 
cd,  as  if  he  had  died  Inteflate  ^  ;  and  the  Adminillrators  have  h!^8.  3*0.^31.0.^5'  *' 
A^ion,  and  mrtv  adminifter  the  Goods  of  the  Deceafed,  as  if  *  Brook  ubi  fupra,  & 


Grcifb.  &  Fnx. 
nary 


'; 
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nary  may.  revoke  the  Adminiftration  before  by  him  commit- 

Brook Abrldg.  tit.ad  -   ted  **.  * 

min.  n.  33.  quod  faci- 
lius  proccdit,  cum  adminiftratio  commifTa  fuerit  (ut  femper  folet)  falvo  jure  cujufcunque,  &c. 

I        ^  Yet  nevertheleft,  if  the  Ordinary,  knowing  that  there  is  a 

Tcflamcnt,    and   an  Executor  named  therein,  adventure  to 

grant   Adminiftration .  of  the  Deceafed's  CJoods,  not   having 

firft  called  the^  Executor  to  prove  the  Will,  and  to  accept  or 

refufe  the  Executorfhip  ;  in  this  Cafe  it  feemeth,  that   when 

the  Executor  ihall  prove  the  Will,  he  may  fue  the    Admini- 

•  lirl'^^'Ann'^.'^'D^m!  ftrator  in  an  Aftion  of  Trefpafs  i,  notwithftjinding  the  Ad- 

1599.  tit.  adminiftr.  n!  miniftration  granted  by  the  Ordinary  ;  for  that  he  bath  no 

a.  fol.  183.  Power  to  grant  Adminiftration,  but  when  the  Perfon  deceaf- 

[      384     3        cd  did  die  Inteftate,  or  that   the  Executor  either  will  not  or 

k  Statut.  H.  8.  an.  a  I.  cannot  perform  the  Office  of  an  Executor  *^. 

^'  5-  But  he  (5)  that  is  named  Executor  cannot  be  prccifely  com- 

«  Panor.  in  c    lo    de  P^^'^^^  to  ftand  to  the  Will,  and  undertake  theExecutorftiip', 

tcft.  extr.  n.  3.  Olden.  unlcfs(6)hehave  already  meddled  with  the  Goods  of  the  Teibi- 

dc  exec,  uit.volunt,  tit.  tor  as  Executor  ;  for  then  He  is  not  only  to  be  compelled  to 

1'  L"  ^"'  «  «ij       V  perform  the  Office  of  an  Executor  "» ;  but  alfo  if  he  ftiould 

»  Panor.  dc  olden,  ubi   ^  r  r  ii_^j«  •iaj-'/l.* 

fup.  Boi.  in  c.  tua.  de  rctulc,  and  the  Ordmary  commit  the  Adminiftration  unto 
tefta«  extr.  Piowd.  in  him,  this  Refufal  is  void,  and  he  ftiall  be  charged  as  Execu-* 

caf.  inter    Crcifl).    &   tOr  ". 

Fox. 

•  Fitz.  Abridg.  tit.  executor,  n.  35. 

Abraham  v.  CunmiHg'  'Tis  fo  by  the  Civil  Law,  With  which  our  Law  agrees :  As 
j!e7.  Ur%'  c^'t  ^^^  Inftance :  the  Teftator  being  poflcffed  of  a  Term  for 
Jones  72.  s.c.  2  Mod!  Years,  made  Z)<ii;ri/  his  Son  Executor,  and  died,  who  proved 
146.  S.  C.  the  Will  of  his  Father,  and   made  Hoy   Executor,  and  then 

the  Son  died  ;  but  Hay  not  proving  the  Will  of  the  Son,  Ad- 
miniftration de  bonis  von  of  the  Father  was  granted  to  one 
Bradburne^  (who  knew  nothing  of  the  Will  of  the  Son)  and 
he  fold  the  Term  for  a  valuable  Confideration :  Then  Hay 
the  Executor  of  the  Son  refufed  to  prove  his  Will,  and  the  Ad- 
miniftration  to  Bradbume  was  repealed,  and  a  new  Admini- 
^  ftration  de  bonis  non  was  granted  to  the  Defendant  Cunnings 

ham ;  the  Queftion  was,  .whether  the  firft  Adminiftration  de 
bonis  non  granted  to  Bradburne  before  Hay  had  refufed,  was 
good  or  not :  and  adjudged  that  it  was  not,  becaofe  Hay  had 
the  abiblute  Property  of  the  Eftate  in  him  before  ihc  Refiifaly 
and  might  have  I'okl  the  Term  before  Probate  of  fhc  Will  ; 
and  if  To,  then  the  Adminiftration  granted  before  he  had  re- 
fufed was  void,  and  his  Refufal  after  the  Adminiftration  gran- 
ted to  HraSurne  fhall  not  relate  to  make  that  good;  which 
was  void  for  Defect  of  Power  ;  and  fo  the  Sale  by  him  was 
void. 

Moreover,  though  (7)  the  Executor  named,  who  hath  not 
meddled  with  the  Adminiftration  of  the  Goods  of  the  Deccaf- 
ed,  cannot  be  precifely  or  abfblutely  compelled;  yet  if  any 
Legacy  be  left  unto  him  in   the  Teftament,  he  may  be  con>- 

pcUcd 
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pelled  to  ftand  to  the  Executorfhip,  or  clfe  to  lofe  the  Legacy ; 
fo  that  he  fhall  not  reap  the  Benefit,  if  being  duly  admo- 
niflied,  he  refufe  the  Burthen^.  "  Q««  po^tio  locum 

vcBdicat,  ctiamfi  cxe- 
CHtor  fit  conjunda  perfona,  ut  habct  communis  opin.  Gn  Thefaur»  com.  op,  verb,  tuior.  Rom.  confUL 
235.  Add.  Jo.  de  Canib.  d.tradl.  de  executor,  ubi  plures  enumerat  hujus  regulse  limitationci,  nempe 
quod  non  eik  compellcndus  ;  quarum  firmitatem  quia  fufpedam  habco,  cas  fUentio  praetcreo. 

The  Perfon  to  whom  Adminiftration  is  granted  may  re-  34  H.  6.  16. 
fufe  to  take  it  upon  him  if  he  will,  for  the  Ordinary  hath  not 
Pbwer  to  compel  him  to  accept  it. 

But  in  fome  Cafes  he  cannon  refufe ;  as  where  an  Executor  9  Ed.  4.  33. 
(after  a  Caveat  entered)  took  the  ufual  Oath,  and  afterwards  *"  ^*'**'  5^5* 
refufing,  and  another  endeavouring  to  get  Adminifl ration, 
the  Executor  who  had  refuffed,  conteftedthe  Adminiftration 
with  him  in  the  Spiritual  Court ;  and  it  being  decreed  againft 
him  in  that  Court  upon  a  Suppoiition  that  he  was  bound  by 
theRcfuial;  he  appealed  to  the  Delegates,,  and  pending  the 
Appeal  he  moved  for  a  Mandamus  to  that  Court,  to  be  ad- 
mitted to  prove  the  Will,  and  had  it  ;  for  having  taken  the 
Oath,  that  Court  had  no  further  Authority,  and  therefore  ^ 

ought  not  to  have  allowed  his  Refufal,  but  to  have  granted 
the  Probate  to  him.  r        o        '\ 

Trefpafs.  It  was  found  by  Verdift,  that  Sit  Ralph  Rov)let,  L  •  3^5  J 
being  poflefled  of  a  Term  made  his  laft  Will,  and  thereof 
made  the  Lord  Keeper  Bacon y  CatUn  Chief  Juftice,  and  others, 
hi^  Executors,  and  devifed  the  Term  to  the  Lord  Cattin^  and 
died  ;  all  the  Executors  wrote  a  Letter  to  Dr.  Bale^  Judge  of  • 
the  Prerogative  Court,  that  they  could  not  attend  the  Execution 
of  the  Will,  and  defired  him  to  commit  the  Adminiftration 
to  Henry  Goodjer^  the  next  of  Kin  to  the  Teftator  ;  the  Ad- 
miniftration was  accordingly  granted,  but  the  Regifter  entered 
the  Caufe,  viz.  for  that  the  Executors  did  defer  fu/cipcre  onus 
teflamenti ;  after  this,  CatTtn  entered  upon  the  Land  devifed  to 
him,  and  granted  it  over :  The  Doubt  was,  whether  this 
Grant  was  good.  1  .*  Whether  the  Letter  was  a  fufficient  Re- 
nunciation. 2.  Whether  (if  they  once  refufe)  they  may  after 
Adminiftration  granted  adminifter  at  their  Pleafure.  Dr. 
F^rd  declared  to  the  Juftices,  that  by  the  Civil  Law  a  Renun- 
ciation may  as  well  be  by  Matter  in  FaA,  as  by  a  judicial  A£t  \  ^ 
and  they  may  refufe  by  Parol :  And  cited  a  Rule  in  the  Civil 
Law,  Non  vult  ejfe  hares y  qui  ad  alium  vult  transferre  haredita"- 
tern  \  and  Hareditas  eft  totumjus  quod  defunBus  habuit.  And 
to  the  iecond  he  faid,  ^li  femei  repudiaverit  hareditatem  ampUus 
hareditatem  petere  non  poteji  $  and  ^i  femel  repudiaverit y  flxall 
.  not  afterwards  be  Executor,  quia  tranfit  in  contraStum  :  And 
that  Executors  cannot  refufe  for  one  Time,  but  for  ever  ;  but 
they  may  pray  Time  to  confider  of  taking  upon  them  the 
Executorfliip,  and  it  ought  to  be  granted  -y  and  in  that  Cafe 
the  Ordinary  is  to  grant  in  the  mean  Time  literas  ad  colligen- 
Jum,  (^c,  but  is  not  to  grant  Adminiftration.     And  for  thefe 

V  Reafonsj 


\ 
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Heafons,  there  being  a   Refufal,  the  Grant  made  after  Ad* 
miniili  ation  committed  was  void  \  and  fo  was  the  Opi&ion  of 
»  M*  1^.  &  30.  EUz.  the  Court  P. 

C^Mfter^  Crooks  p«rt  3,  foK  93.  Owen  44.  S.C.    Moor,  27a.  S*  C,  i  Leon.  153.  S.  C. 


Anions  maintainable  by  Executors  or  Admnijirators. 


E 


Xecutors  may  charge  Perfons  for  any  Debt  or  Duty  due 
to  the  Teftator,  as  the  Teftator  himfelf  might  have 
done  ;  and  the  fame  Aftions  that  the  Teftator  himfelf  might 
have  had)  the  fame  for  tlie  moft  part  may  Executors  have 
alfo.  And  therefore  it  was  adjudged,  that  Executors  may  have 
and  maintain  a  Trover  and  Converfion  upon  Trover  and  Con* 
*H.  37  Eliz.  B    c.   verfionin  the  Time  of  the  Teftator  *». 

£liz,  CounteU  of  Rui- 

/tfA^verfus  Iftihtl  Countefs  of  RmtUnJ^  Crook,   ftsitt  3.  fol.  377.   H.  ili  Eliz^  rot.  410.  HmJ/U^Bd'I'rai^s 

Caf.  ibid.  lib.  5.  fol.  30.  Jiiijjin  Cafe. 

If  three  Executors  bring  a  Trover  and  Conv^rfion^  and  the 

,  one  is  an  Infaut,  and  they  all  fue  by  Attorney^  it  is  good,  be- 

caufe  they  are  all  but  one  Perfon,  and  fue^/i  auter  droit,  and 

not  in  their  own  Right ;  and  it  is  not  reafonable  that  one  or 

two  fhould  fue  by  Attorney,  and  a  third  by  Guardian  or  pro^ 

'  Crook,    part  3.  fol.   j^^;^  ^^y^  r^ 

^^  '  ,       ^uare  Impedit  lietb  for  an  Executor  upon  a  Difturbance 

•  P.  31  Eliz.  c.  3.  Sah  i^ade  in  the  Life-time  of  the  Teftator  * 

verCus  Evcfquc  de  Lich'       Trefpafs  by   an   Adminiftrator,  de  bonis  /i/fortath  in  vita  in^ 
f'^^  tejlati  :  After  Verdift  it  was  moved  in  Arreft  of  Judgment, 

that  this  Adlion  is  not  £iven  by  the  Statute  of  4  E.  3.  ^^.  7. 
.   but  ruled   without  Argument,  that  the  AAion  lay  by  the 
t  P.   37.  Eliz.  B.  R.  Equity  of  the  Statute  :  for  it  is  in  equal  Mifcbief  ^ 

Smith  V.  yangar    Col- 

2ay,  Crook,  part  3>  ^O-  •3*4»  14  H.  7-  *S- 

r     536     ]  An  AJfuntpfii  by  the  Executor  upon  a  Promife  nuide  to  the 

Teftator^  and  did  not  ihew  forth  the  Teftament  in  the  Decla- 
ration :  Adjudged,  that  ic  is  Matter  of  Subftaace,  n^  of 
Form  ;  for  otherwife  the  Executor  doth  not  entitle  himlclf  to 

•  M.  38  &  39  Eliz.  the  Action^  without  (hewing  the  Tcftament  ". 

U.   R.     Edroards  vcr. 

Stj/fUtoriy  Crook,  part  3.  fol. '551,  Crook,  part  z.  pi.  i.  P.  lO  Jac.  B.  R.  Sf^ttfHtng  v.  fu/In-j     1  BialA. 

zoo.  S.  C. 

X  Vent,  100.  Bnt  the  Law  is  now  altered  as  to  that  Point,  for  the  Pr»- 

fert  hie  in  Curia  Jiferas,  i^c.  is  held  to  be  Matter  of  Form,  and 
not  of  Subftancc ;  and  my  Lord  Hate  was  always  of  that 
Opinion,  but  becatife  .of  different  Judgments  it  was  thought 
necciTaTy,  anK>ngft  other  Alterations  made  in  the  Law,  to  let- 

•  ^  «,   ^n  ,  .  ..\    ^*e  ^l»i«  Matter  by  *  Aft  of  Parliament,  fviz.j  Thatafier  a  Vrr^ 
J,  dtct  judgmeM  Jbalt  not  hejt^idfir  not  producing  Lititrs,  ff  jfd^ 

"mnifiration^ 

Trefpafs 


Part  VI. 
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Trcfpafs  by  the  Plaintiff  as  Executor  of  A.  againfl  5.  for 
that  he  took  and  efloined  Goods  to  Places  unknown  which 
were  the  Tcftator's  tempore  mortis  fu^^  l^c^  the  Defendant 
thereupon  demurred  in  Law  :  It  was  moved  that,  this  Declara- 
tion was  not  good,  bccaufe  there  ought  to  have  been  mentioned, 
that  the  Goods  were  taken  extra  cuflod'tam  fuam  ;  as  th«  Regift. 
fol,  49.  42  E^  3.  26.  43  £.3.  10.  11  //.  4.  12.  But 
adjudged^  thst  bcc^mfe  the  Plaintiff  had  £le<Skion  to  bring  the 
Action  either  of  his  own  Poflcffion,  or  as  Executor,  anctfor^ 
afmuch  as  by  the  Teftator's  Death  the  Poffeffion  is  caft  upon 
the  Executor  \  it  i«  to  be  intended  that  the  Goods  were  in  atf  ^ 
todiafua  J  and  for  that  CauJe  the  lieclaration  was  adjudged  ^^^V^(^!^*w  Crook 
good  ^.  partAfol.  nj.' 

Siire  fiaas  in  Chancery    as  Adminiftrator  to  C  Earl  of  S. 

upon  a  Recognizance  of  4000  /,  conditioned  for  Performance 

of  Covenants ;  the  Parties  being  at  liTuc,  it  was  given  for  the 

Plaintiff  C,  B.     It  was  moved  in  Arrcft  of  Judgment,  bccaufe 

it  is  not  mentioned  in. the  Writ    ^lod  prfert^  JiterasAdmini" 

Jhraiionis  ;  but  bccaufe  it  was  in  a  Writ  founded  upon  thc.Re-r 

cord,  and  the  Courfe  is  not  to  mention  it  in  Writs,  and  fo  be 

all  the   Precedents  in  ^  Chancery  \  \X  was  ruled  to   be  well 

enough  ^.  ^  39  &  40.  £!«.  The 

Earl  of  Shmv/inry  va  - 
fui  Sir  IValter  I^^tfua^  Crook,  part  3.  foL  591 


•  «4   H.    7.   17.  OW. 
N.  B.  J 03.  7  H.  4-  -*. 


*  Old  N.   B.  113.  I7» 
E.  3'.  Exec.  106. 


*  P.  N,  B.  izi.a.Fitz, 
Debt,  pl^  36. 127. 


TI1C  vStat.  4  jE*.  3.  IS  taten  by  Equity,  ^nd  Adminiftrators 
who  are  in  the  fame  Mifchief  ihaii  have  the  fame  Remedy,  al- 
beit they  be  not  named  in  the  Statute  ''. 

An  Execntor  fhall  have  a  Replevin  of  Goods  taken  in  vita 
teflator'iSy  and  likiewife  2x1  £Je^loue  firm^  of  an  OuAer  made  to 
the  Teftator  ». 

A  Man  condemned  in  Debt  and  imprifoned,  if  the  Gaoler 
fuffer  him  to  efcape,  the  Party  or  hU  Executors  may  have  an 
Aftion  of  Debt  again  A  the  Gaoler  **. 

An  A^ion  of  Debt  is  brought  againft  B.  and  Judgment 
againd  him  for  k,  and  he  imprifoned  \  A*  dies,  the  Gaoler 
fuffcrs  B.  to  efcape  ;  an  AQion  of  Debt  will  lie  for  the  Exe- 
cutor or  Adminiftratorupon  this  Efcape  againft  the  Gaoler; 
but  if  he  be  imprifoned  upon  a  mean  Procefs,  as  z Latitat  or 
Bill  of  Middle/ex f  quare  ;  becaufe  it  is  a  per&nal  Fa£t  done  to 
the  Party,  and  fo  moritur  cumperfona^.  <  T.  a  Car.  not.  13^5. 

Lemafom  and  Dukftni 
Cafe.  B.  R.  Poph.  Rep.  i\^,  Vid.  T^  1 4.  Jas.  Prohe  and  Mainh  Cafe,  quod  fur  mean  proces  pur ef« 
^ape  adiou  nc  gift.     Poph.  Rep.  19a.  W.  Jonet  173.  S.  C.    Latch.  167.    S.  C, 

Anno  3  Car^  2.  An  Afiion  was  brought  by  an  Executor  f  307  1 
againft  a  Gaoler  who  fttffered a  Prifoner  on  meffit  Procefs  to  efcape  W.  Jonet,  173, 
in  the  Life-jtime  of  the  Teftator  }  and  upon  a  Demurrer  to 
the  Declaration,  two  Judges  were  of  Opinion  that  the  A£tioa 
did  lie,  if  not  at  Common  Law,  yet  by  the  Equity  of  the  Sta- 
tute 4  Ed.  3.  cap.  jg.de  bonis  afportatis  in  vita  iejlatoris,  which 
Statute  ought  to  have  a  favourable  Conftru£tion,  in  order  to 
ifcc  Advancement  of  Juftice,  £5V.    1  wo  Judges  of  a  contra-   / 

E  •  ry 
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ry  Opinion,  that  the  Acllon  did  not  He,  not  at  Common 
iaw^  bccaufe  it  was  not  grounded  on  a  ConiraBy  as  Debt^  Co^ 
vetiMnty  t2fc,'  that  an  Executor  could  have  no  Aftion  which 
arifed^x  tnalific'wy  as  Trefpafs.  Ft  (5*  jfrmiSf  Battery^  and  fuch 
like,  though  he  might  have  an  A£tion  groundf*d  on  a  Con* 
tra£l,  which  this  is  not ;  neither  fhall  he  maintain  it  upon  the 
^*  Equity  of  the  Statute,  for  that  onIy\^ives  him  an  Aftionof 
^  Trefpa/j  for  Goods  of  his  Teftntor  carried  away  in  his  Lifi'timf^ 

which  Aftion  he  coiild  not  have  before  this  Statute;  it  gives 
no  Remedy  for  any  other  Irefpafs,  as  AiTault,  Battery,  ^c. 
Now  in  this  •Cafe  the  Trefpafs  did  not  concern  the  Goods  ot 
the  Teftator,  but  it  was  for  fuffering  the  Party  to  efcape;  'tis 
true,  this  Statute  hath  been  extended  by  Equity  to  other  Ac- 
tions, which  concern  the  Goods  of  the  Teftator  ;  therefore 
I  he  Exceptor  may  bring  Xrover  for  Goods  taken  and  convert- 
ed in  the  Life-time  of  the  Teftator, 

An  Executor  or  Adminiftrator  may  have  a  Superfedfas  w^n 
a  Wpt-of  Error  brought  by  the  Executor  or  Ad miniftator, 
without  fpecial  Sureties  to  pay  the  Condemnation,  it  the  Judg- 
ment ft^ould  be  affirmed  ;  and  the  Stat.  3  Jar.  cap.  8.  that  all 
Actions  of  Debt  Sec.  muft  be  intended  where  it  is  againjt  the  Par- 
ly himfilf  upon  his  ObligattGn^  or  where  Judgment  is  general 
againft  the  Executors  ;  but  where  th?  Judgment  is  fpecial, 
that  Execution  p.mll  he  of  the  GocdioftheTejlator^  and  Damagts 
only  d^bonis  propriis^  it  is  not  reafonable  that  the  Parry  fliouli 
be  inforccd  co  iind  Sureties  to  pay  the  iniirc  ConJcmnatiott 
d  M.  M.]:kc,GoUfMitb  ^vith  his  own  Goods'*. 

vi^r.  The    Lady    Plat 

i:tccatrix.  Crook,  part ».  fo!.35i.  Crook»  part  i.  fol.    4j.  Ifiildmct^*^  Car<, 

'J.  as  Adminifrrator  of  5.  brings  an  A<ftion  f  rr  Debt  rgaJnfi: 
C.  and  had  Judgment  to  recover  \  C.  being  imprifbncd  tot  it 
cicapes  ;  J,  as   Executor  of  B.  brings  an  /^dtion  for  this  Ef- 
cape :  And  adjudged  the  A<^ion  doth  iiot  lie,  becaufr  the  iirft 
Recovery  v/as  as  Adminiftrator,  «nd  the  Aclion  upon  vhc  Ej- 
cape  is  as  Executor,  which  cannot  be^  that  one  Ihould  die  In- 
tellate,  and  yet  have  an   Executor;  and   this .  Aflion  being 
brought  ^f  Executor,  dififirrfti^  the  rirft  Suit,  which  fuppofo 
'  .    ^      adving  Itucftatc  ;  and  the  Affion  upon  the  Efcape  ought  to 
ynk^t^r'^Cr^^.  V^^f^^  ^^^  ^^^^  '^^'^ou  ^    There  was  no  Objeftion  to  the  Ac 
partzfol.  3S4.3.  Ro^ft  ^'°^i  but  to  the  Form  of  the  Declaration,  ^visj  becaufc  the 
V^'  PlainiifTdeclnred  againft  the  Defendant  as  iiV^rft/cjr,  when  he 

had  recovered  the  Judgment  as  Adminijlrator  againft  fiicP^r- 
(on  who  efcaped..    . 

If  a  Man  recover  as  Adminiftrator,  where  he  is  Executor, 
the  Party  againft  whom  the  Recovery  is  fhall  have  an  Audita 
'•Cr*ok,  part,    z  fol.  qtarela^  fuppofing  that  he  had  no  Rieht  to  recover  ^ 
,94.  »R-  J.f«^.  ^.  If.  an  Adlion  be   brought  as  Adminiftrator,  he  ought  to 

ftiew,  &  profert  hicin  Curiam  11  ter a  s  adminifratoriasi  for  xi 
e  M.  i^.  Jac.  Sir  Jo.  is  Matter  of  SUbftance,  and  not  aided  by  any  Statute  f  i  this 
Cmti*$  Cafe,  Crook,  p.    jg  no^y  altcrcd:     Sec  yfnffa. 

2.fol.4og,  411.  a8H. 

♦   J  .    16  I.  4  8.  ti.  H.  C.  13.    pi.    Ccm.    ci. 
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U  an  Executor  brings  an  Aftion  and  recovers,  and  dies  In-        T     ^88     1 
teftate,  the  AdminiQracor  of  the  iiril  Man  may  not  fue  Exe- 
cution by  Scire fac.  for  there  is  not  any  Privity  between  them  •*.  •*'  a6.  H.  s.  7.  C.'  lib; 

5.    fol/   5).     JirudtuV^ 
Cafe.  C.  lib.  i.  fbl.  51.  Sbeliey^  Cafc;  Andcrf.  Rep.  part  1. 1.  4y.    a  R.  3.  fol.  8.  io  E.  3.  i6. 

A  Woman  and  another  Pcrfon  were  made  Executors,  the 
Woman  took  Hufband,  who  did  not  alter  the  Property  of 
the  Goods  of  the  Teftator  ;  and  then  the  Wife  died  :  It  was 
adjudged,  that  the  other  Executor  might  have  an  Aftion'of 
Detinue  againft  4he  Hulband  for  the  fame  Goods '.  "^^^^  >  ^^»«-  Bcndloes's 

An  Executor  brings  Debt  upon  an  Obligation,  the  Defendant     ^^' 
pleads  Non  eJifaBum^  and  found  for  him  :  Adjudged  that  the 
Plaintiff  ihou Id  pay  no  CoftsUpon  the  Stat.  4  Jac.  becaufe  he 
lues  en  auter  droit,  and  of  Matter  which  lay  not.  in  his  Cogni-  '^-  ^'n**^-  ^"^""'^ 
«ancc  }  therefore  the  Law  never  intended  10  give  Cofts  againft  part*  2.  fbT.  219.  Ycw! 
him  ^,  169.  s.c. 

If  an.Adrhiniftrator  recovers  Damage  ori  TtefpzCs  de  bonis  \^ 
ttfportatisin  vita  tejiatoriiy  and  then  die'lnteftate,  his.  Admini-  B^^R*Vt//v    G^b 
ilrator  may  have    Execution  thereon;  otherwife.  of  a  Debt  Moor's  Rep.  n.  31 
recovered  which  was  due  to  the  Iriteftate  'i  a  Cro.  aji.  s.  C. 

If  y^.  make  a  Pi-on>ii*e  to  B,  and  after  B.  dies  Inteftate,  and 
Adminiftration  of  his  Ciooda  'be  committed  to  C  who  after 
dies  alio  Inteftate,  and  after  Adminiftration  is  committT?d  to  Z). 
of  the  Goods  of  C-  in  this  Cafe  Z>.  cannot  have  an  Aftion  on  "  M.  15.  Car,  B.  R; 
the  Promife  made  to  B.  as  Adtniniftrator  to  C:  fofheisnot  jntcr  Ge/?//,  and  q/»crn. 
Adminiftratoir  to  b.  in  that  Admiriiftr^tiori  \vas  not  gramcd  ^u"  h/^l"^^^  ''''"" 
tohimof  the  Goods  of /^iunadininiftred  by  C  ™.  .  .         , 

A  Perfon  made  a  Lcafe  For  'i  ears,  rendring  Rent  at  Mich^ 
atlmas^  or  within  a  Month  aft^r ;  thc  Leifre  cnterd^V  thclief- 
for  dies  within  ten  Days  after  Michaelxnas  ,•  Adjudged  that  the 
Executor  had  no  Reme<ly. for  this  Rtnt,  for  the  Rent  was  not  -  r    * 

due  in  the  Teftator's  7  inie,,nor  until  the  find  of  the  Month 
and.  in  fuch  Cafe  the  Rene  fliall  go' to  the  Heir,  and* not  to 
the  Executor  ",  :  '  .    "  T.3C.  Eliz.  c.  B. 

.  ,    ,.         PUkingitn  verfus   /)«/- 
/««,  Crook,  prf t  3,  fol.  57c.  C.  lib.  10.  fol.  110,    GluiC%  Gafc; 

Where  a  Perfon  diid  felled' of  Rent  either  inFee  or  in  7ail^  \-  ' 
or  for  Lifey  his  Executor  or  Adminiftrator  had  no  Remedy 
at  Common  Law  to  recover  the  Arrears  due  in  his  Life-time  ; 
but  now  by  the  Stat.  32  //.  Jl  cap.  37.  art  Adian  of  Debt  is 
given  in  fuch  Calesi  and  Hkewife  the  Exccutoy  or  'Admlnftra- 
tor  maydiftrain.  .      '  ' 

This  Statute  extends  oiily  tO' /wi^W/j>?r>jr  at  Cdmrtbn  Lawi  .  '  * 
or  to  a  Freehold  for  Life^  and  therefore  where  a  I^cnt  was 
granted  for  a  certain  Term  of  Tearsy  if  the  Grantee  lived  lb 
long,  and  it  was  arrear  in  his  Life-time,  his  EiecUtor  could 
not  diftrain  for  the  Rent  after  his  Death,  becaxlfe  thisCaf^ 
is  oat  of  the  Statute  which  provides  a  Remedy  only  where 
theTeftator  dit^feifed  either  in  Fee^  or  in  2"^//,  orfof  Life  5  and 
'tis  not  without  the  Equity  of  the  Statute,  though  the  Rent- 
was  determinable  on  Life. 

E  2  Neither 
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AppUttn     T.      T>»yUjt 
I  BrowcL.    101. 
Y^v.  13/.  S.   C.    * 


Ognefs 
4«. 


Cife,  4  Rc^. 


[   38?  ] 


Neithef  doth  this  Statute  extend  to  Rent  arrear  for  u  Ccpy 
hold  Efiate  i  for  thefc  ai*e  not  loberrtances  at  Common  Law, 
but  by  Ctiftom. 

If  the  i  eAator  aftef  this  Statists  had  granted  hislntercf^, 
and  the  Grantee  had  attorned  ;  and  then  the  Teftator  died; 
ills  Executdf  could  not  recover  the  Rent  in  arrear  by  Virtue  of 
thb  Statute,  becaiAfe  it  i>  loft  by  granting  over  his.Eftate,  and 
was  not  due  \o  the  Teftator  at  the  Time  of  his  Death;  and 
the  Statute  is  cxprefs,  tliat  the  Executor  mu/i  recover  in  as  Urge 
a  Manner  as  tie  Tejlator  mighty  who  as  this  Cafe  is  could  cot 
«    recover,  and  by  Confcqxicncc  bis  Executor  cQuld  not. 

DetinTse  brought  by  an  Executrix  againft  her  own  Hufband's 
Executor :  The  Cale  was  this  \  one  falcofur,  who  wa5  ibc 
plaintiff's  firft  Hufband,  made  his  will,  gave  divers  Legacies, 
and  towards  the  End  of  his  faid  Will  faid.  The  Refidm  ofallmj 
Goods  I  give  and  bequeath  to  Frances  wy  lf^ife%  whom  Imaiemj 
fole  Executrix  of  this  my  lajl  JVill^  todlfpofefcr  the  Health  ofmj 
f  fSouI,  and  to  pay  my  Dehts^  and  died  indebted  to  divers  Perfons, 

to  whom  the  laid  Frances  paid  the  Debts  and  all  the  Legacies, 
having  then  Goods  in  her  Hands,  for  which  this  AAion  was 
brought  \  ihe  having  after  married  one  John  Hunhs^  who  made 
the  Defendant  hi3  Executor,  to  whofe  Hands  the  faid  Goods 
came.  Upon  demurrer  Judgment  was,  tlwit  the  Plaintiff 
i'hould  recover ;  for  notwkhftanding  the  Devife,  viz.  of  the 
Reftdueas  afore/aid^  fhe  hath  them  not  as  Devifee^  but  as  Ext- 
cutrixl  becaufe  the  Words  of  the  Will  can  have  no  other 
•  M.    1$  &  r6   £1.  Intendment,  than  that  fhc  could  enjov  them  as  Executrix^* 

C.    B.     HuMif  verfus 

Aldi9roygb^  Andcrf.  Rep.  c.  45.  Moor's  Rep.  fof.  99.  A.  24).     Dyer  331. 

Otic  Co-Execmor  cannot  fae  another  for  Pofleflion  of  the 
Teftator'i  Goods,  for  that  all  the  Executors  to  the  faoicTef- 
tit.  aecttt.  tator  are  but  as  one,  and  fio  Man  can  fue  bimfelf  i^.  Nevcr- 
thclefsi  if  the  Teftator  makes  divers  Executors,  and  bequeaths 
%o  the  one  of  them  fhe  Hefidue  of  his  Goods,  it  is  not  only 
lawful  for  him  to  whom  they  are  fo  bequeathed  to  retain  the 
fame  ;  but  alfo  if  the  other  Executor  enter  thereunto,  he  is 
ftid.  pi.  ftibjcft  to  an  Aftion  of  Trefpafs  *».  Alfo  if  the  Executor  of  » 
Co- Executor  hath  any  Goods  belonging  to  the  firft  Teftator, 
the  other  furviving,  the  Co-Executor  of  the  firft  Teftator  may 
have  an  Adion  againft  the  Executor  of  that  deceaCrd  Co- 
Executor  for  the  fame '. 

If  there  be  two  Adminiftrations  granted  together,  he  that 
is  the  rightful  Adminiftrator  may  fue  the  Wrongful  for  the 
fot.  ijsr  Goods  in  his  Ciiftody  '< 

If  Leftce  for  Years  devifeth  his  Term  to  another,  and  roakcth 
his  Executors,  and  dieth,  and  the  Executors  do  wafte,  and 
afterwards  aftent  to  the  Legacy  :  Adjudged  that  although  be- 
tween the  Executors  and  Devifee  it  hath  Relation,  and  the 
£)evifee  is  in  by  the  Devifbr,.  yet  an  Aftion  of  Wafte  is  main- 
«  T.    4  Kli2-  c.  B.  tainablc  acainft  the  Executors  in  the  Temtit '. 

Kb.  $.   fol.  u.  SstH'  •  Ocbt 

€:ri%  Cafe. 


r   Brook 
pi.  98. 


<     Brook 

X04. 


'  BitK>k 

tk.$^. 


ttt.    exccut. 
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Part  VI.  Of  the  Office  of  an  Executor. 

Debt  upon  an  Efcape  hj  Executors  muft  be  in  the  Detinet 
only,  and  not  in  the  Dfbet  (fdttinet^.    Vide  Hr/cdckh  Cai'c  "  m.  17   Jac:  /j** 
cited  in /£ir^r/>v^'s  Cafe^  /r^.  5.  31.  ^nfl^^   vcrfus    SiM^y. 

Hob.  Rep.  37a,  z64* 
!'"  Lib.  5.  fol.  31.     Hurj^rjyt'%   Cafe, 

Executor  to  the  Lady  P,  port  debt  u^n  an  Obligation  ;  the 
Condition  was,  for  the  Payment  annually  of  30/.  during  the 
I^ife  of  the  Lady  at  the  Feafts  of  St.  Michael  and  the  Annun- 
ciation, or  within  thirty  Days  after  every  of  the  Fea^s  ;  the 
Lady  dies  within  the  thirty  Days;  the  Queftionwas,  Whether  *  H.  37  Elir.  B.  ft. 
this  (hall  difchargc  the  Payment  due  at  the  Feaft  before  her  ^"^^  ^*^^-   ^'"*^^.\- 

•rx       1  •    •      5^  ,    /•    .        .     ».  J  Croo*  part.     3.     fol. 

Death  \  andihe  Court  held  that  it  did  ^.  •    jgo. 

0 

Executor  charged  for  Rent  hrrear  after  A/ftgnment  cf      [     390.    J 

the  Term. 

AS    for  Rent   arrear  after  the  A(fi^nment  of  the  Term,  Marrffw  vcrf.  Turfm^ 
the  Cafe  was,  An  Aftion  of  Debt  was  againft  the  De-  ^'^;^^|j';  ^'^;„^  ^^ 
fend  ant  (as  Adminijlrator )  ftr  Rent  arrear^  and  refcrved  on  a  ^^^  j„  Wuihr\  Cafc 
Leafemade  to  the  Intcftate,  and  incurred  ^(tct  his  Death;  the  3  Rep.  14. 
Defendant  pleaded,  that  before  the  Rent  was  due  be  afffgnedthe 
Leafe  to  T.  5,  and  that  the  Plaintiff  knowing  this  Affignment, 
had  accepted  the  Rent  from  the  faid  T.  S.  the  affignee ;  and 
upon  a  Demurrer  to  this  Plea  it   was   adjudged,  that  the 
Adminiftrator  was  not  chargeable  afer  the  Jffignmtnt  of  the 
Term. 

A  Prebendary  made  a  Leafe,  rendering  Rent,  the  Lcflee  ^'nrm^io.  ^'^''''''^* 
died,  having  made  T.  S.  his  Executor ,  who  aj/igned  the  Leafe  Oouldf!\ ao.* S.  C. 
to  £.  G.  and  the  Prebendary  brought  an  Albion  of  Debt  Co.  Knt.  141.  S.  C. 
againft  T  S.  the  Executor  af  the  Lejfee,  for  Rent  zxvtTiV  after  the  ^"-  ^^^*-  5i5.  S.  t . 
Affignment :  And  adjudged  that  it  would  not  lie  ;  for  if  the 
Fxecutor  could  have  been  charged,  it. muft  not  be  upon  any 
Privity  of  ContraA,  but  upon  a  Privity  in  Law,  as  having 
the  Eftate,  if  he  had  not  ailigned  the  Term  ;  but  by  his  af- 
figiiftg  the  Leafe  the  Privity  of  Eftate  was  removed ;  and  for 
that  Reafon  the  A£lion  would  not  lie. 

But  if  the  Leffee  himfelf  had  ai&gned  his  Leafe,  though  the  WaUir  rcrL'ffafrL, 
Privity  of  Eftate  would  have  been  removed  by  fuch  Aflign-  *^<>of  35i* 
mcnt ;  yet  the  Privity  of  Contraft  would  have  ftill  fubfifted  3  ^«F'  M-    S.  C.   . 
between  the  Leflbr  and  the  LeiTee,  who  fhall  be  always  charge- 
able to  the  LefTor  for  Rent,  and  incurred  as  well  before  as 
after  the  Affignment,  during  Life  ^  but  after  his  Death  his 
Executor  ihall  not  be  chargeable  for  any  Rent  due  afterwards, 
becaufe  by  his  Death  the  Privity  of  Coniraft,  as  to  the  AAion 
of  Debtj  was  determined. 


H'hen 


Of  ihe  Office  of  an  Executot.        Part*  VI. 

Where  an  Executor  fhall  he  charged  upon* ihe  Deed  of  the 
Tejiator^  though  he.  he  not  named  in  the  Deed ;  and 
lOhere  he  Jhallbe  charged  ^t,  bonis  propiiis,  and 'where 
de  bonis  Tcftatoris  only. 


IF  a  Man  hath  a  Stock  o£  Sheep  or  other  per  J 
for  a  Timei  and   Joth  covenant  for  him  and 


fonal  Goods 
and  his  Affigns 
ai  the  End  of  the  Term,  to  deliver  the  Stock,  or  fuch  a  Sum 
fpr  them ;  the  Le£ree  affigns  them  over ;  the  Affignee  fliall  not 
be  charged  with  this  Covenant,  for  it  is  a  perfbnal  Covenant* 
and  wants  Privity  :  But  the  £ime  ihall  bind  his  Executors  and 
Adminiftrators  *. 
^  C.  lib.  s-  ^^'  '7*  Lcflcc  for  Years  by  Indenture  covenanted  for  himfclf,  that 
Spencer*^  Cafe  within  Three  Years  he  would  build  a  new  Houfc  upon  the 

Lands ;  no  Mention  was  made  of  the  Executors  ;  the  Term 
expired y  and  the  Leflce  died:     Fcr  CuHam,  His  Executors 
^  T.  18  H»  8*    Dy.  ihall  be  charged,  though  not  named  in  rhe  Covenant^. 
»4-  *3*     *  If  one  m^kes^a  Leale  of  Land  by  Deed  wherein  he  hath 

nothing,'  by  the  Word  bemifiy  and  dies  before  an  A£lion  of 
r        ^Qt     1     Cavenant  is  brought  againll  him  ;  it  will  be  maintainable  a* 
.  gainft   his  Executor:    For  the    Word    (Demifi)   implies  a 

« Lib.  4.  Noha\  Cafe,  Power  to  Ict,  as  Well  as  [Dedi)  dqth  a  Power  ok  Giving^' 

p.  II  Jac.  Roc.  1358.  ~ 

Holdtr  vcrfui  TayUr^  Hob.  Hep.  fot*  X4. 

•  .  ...  <       .    . 

If  one  be  Lcflee  for  Years  or  I/ife  without  any  Deed,  and 
his  Rem  beihg  behind  dieth,  his  Executor  ihall  be  liable  to 
•»  II  H.  6. 1.  44  E.  3.  the  Payment  of  this  Rent  **.    But  if  th€  Leflce  for  Years  fell 
'♦s*  or  grant  away  Jiis  Term  or  Leafe,  and  die,  his  Executor  fhall 

•  •  E  ?  7  E.  ^^^  ^  charged  for  any  Rent  ciue  after  the  Death  of  his  1  ef- 
ii.i4H.  7.  4,  tJycr  tatot,  though  htmfelf  in  his  Life-time  was  ftill  liable"  for  the 
247.  Lib.  5.  Sfen»er%  Rent  to  grow  duc  aftcf,  until  the  Leflbr  accept  the  Affignee 
^»^^-  for  his  Tenant  ^ 

A.  coi'enants  with  his  Leflee  to  pay  all  Quit-rents»  and 

dieth.     It  is  a  ^dore  if  his  Executors  be  boumi  there.     Dy. 

foL  114.     And  the  Books  arci  that  it  is  a  per  fonal  Covenant 

♦  only,  and  dicth  with  the  Perfon.     49  £.  3.  17.     18  £•  3.  2. 

!8E;n'.^^"KhUb!i!  ^'^^*»  W.  i./^/.  17.     Kut  this  ^«^r  is  rcfolvcd  in   Lih,  5. 

i;.lib.>,5^*m*/'4C:iVc.\/«^/*   >^«     S/>^/»c-<r's  Cafe  ^ 

Drf>l  Was  brought  againft  Two  Executors,  one  appeared 
and  confcfled  the  A^ioni  the  other inade  Default ;  and  Judg- 
ment w/s  given  to  recover  the  Goods  of  the  Teflafor  in  both 
their  Hands  ;  to  which  Purpofe  tl  Fieri  foi  iflued  to  the  She* 
riff  who  returned  Nihil\  but  he  that  made  Default  had  Goods 
of  the  Teftator,  and  had  wafted  them  before  the  Receipt  of 
the  Writ ;  whereupon  a  Scinfac*  ilTued  out  againft  him  only 
who  had  wafted  the  Goods:  And  upon  a  Scire  fee.  rctqrncd. 
Execution  was  awarded  againft  him  only  of  his  proper  Goodj, 
iM.4tii2.Dy.fo. lie.  without  any  Execution  fucd  againft  his  Companion*. 

*  If  a  Man  condemned  in  Debtdieth  before  Execution,  it 
was  held  by  the  Court,  that  his  Adminiftrators  were  bound 
to  pay  this  Debt  upon  Record  before  Specialties :  And  if  they 

b: 


n- 


Part  VI.         Of  thfi  Office  of  an  Executor. 

be  fucd  upon  an  Obligation,  they  may  plead  a.Recovery  againi'k 
ttieiu  which  is  not  executed  ;  bat  if  they  do  not  plead  it,  but 
luffcr  a  Judgment  againfl  them,  and  Execution  before  Execu- 
tion fued  of  the  firft  Judgi^nt,  they  (hall  be  charged  of  iheir  Jl  ^^-  ^*  ^'  ^©l-  «". . 
own  Goods,  for  that  by  tne  firft  Judgment  the  Goods  wet?  ,,7i„Vcaf/  * 
charged  ^.  n  » 

Debt  againft  an  Executor,  the  Plaintiff  had  Judgment  to  " 
recover  de  boms  Tejfatoris^  arid  thereupon  a  ^/r«r  facias  -was- 
awarded,  and  the  Sheriff  returned,  ^uod  nulla  habuit  bona  tef- 
tntorisi  and  the  Plaintiff  furmifeth,  that  he  had  wafted  the 
Tellator's  Goods;  whereupon  be  prayed  a  Scire  fac.  why  he 
fhould  not  have  Exccurion  de  bonis propr its.  Per  Cur'amj  This 
Writ  (hall  not  be  awarded  upon  the  Surmife  of  the  Party  upon  *  M.  3S,  39  Eliz.  C.  B. 
a  Devaftavtt ;  nor  in  any  Cafe,  where  the  Judgment  de  bonis  ^^'*f '"'*    "^^^  -'*'''» 

X     .   --^         *  V*«    u  T>    .  f     i_     ni        ri'       L        1  Crook  part.  3. fol.  530. 

pr&prns^  unlels  it  be  upon  Hcturn  or  the  Sherin,  when  he  re-  ,,  5, 

turns  a  Devajlavit '.  a  And.  $5.  S.  C. 

D<?3/,  faV.  againft  the  Executor  of  5r.  S.  who  was  Executor  ^^^  >*"  ^^'^V''** 
of  .^.  G.  upon  a  Bond  of  T.  S.  the  firft  Teftator  y  the  De-  ^"^^  ^^"  '^5- 
fendanc  pleaded,  thit  the  faid  E.  G.  owed  him  100/.  and  that 
Goods  to  that  Value  cams  to  him  as  Executor  of  the  faid  £• 
G.  which  he  detained  uliraquodhc  had  not  AiTcts :  The  Plain- 
tiff replied  and  averred  Aflets,  upon  which  they  wereai  Iffue, 
and  the  Plaintiff  had  a  Verdidt :  Adjudged  that  h^  fhould  re- 
cover de  bonis  of  the  firft  Teftator  in  his  Hands,  and  Damages 
de  bonis propriis  ;  and  if  the  Sheriff  (hould  return  nulla  bona  of 
the  firft  Teftator  in  the  Hands  of  the  Defendant,  he  muft 
likcwife  return  a  Devajlavit  in  him,  becaufe  the  Verdi(5l  found 
that  he  had  Affets,  and  accordingly  the  Sheriff  returned  a 
Devajlavit ;  and.  thereupou  Execution  was  held  de  bonis  pro" 

Scire  ficitis  7ig:\inil  the  Defendant,  Adminiftrator  of  yfnne  Merchant  ▼.    Dhvtr^ 
RoWf  tu  have  Execution  de  bonis  propriis':  upon  an  inquifition  Sid.  411. 
returned^  that  he  had  Goods  and  Chacreis  of  the  Inteftate  to  J  ^^J^^' J''^^ i;   ^' 
the  Value  of  ths  Ocbt  and  Damages  recovered  by  the  Judg- 
ment, and  that  Ijona  c*  Calalla  ilia  (to  the  Value  or  the  Debt) 
vfrididJt    Cif    elongavit    £5'   ad   ufum  fuum   proprium  convertit ; 
whereupon  they  were  at  Iffue,  and  the  Plaintiff  had  a  Verdict. 
It  '.vas  objected  that  he  could  not  have  Execution  de  ik^iis  pro^ « 
priis  of  tlic  Defendant,  becaufe  there  was  no  Devajlavit  found, 
or  in  Iflue,  for  the  Iffue  which  was  tried  might  be  true,  and 
yet  th'si  Dtfvrdant  not  giiilty  of  a  Devajlavit^  becaufe  he  might 
convert  the  Goods  to  his  own  Ufe  upon  Payment  of  a  Debt 
owing  by  the  Int<^ftate;  but  it  was  adjudged  for  the  P'aintiff; 
for  if  he  had  paid  a  Debt  to  that  Value,  tiien  the  Propcrry 
of  the  Cood-shad  been  altered  and  veiled  in  him,  and  if  fy, 
he  could  not  convert  them. 

Debt  againft  Two  Executors ;  one  pleads  a  Pifcovcry  Ii> 
B.  /?.  agjfinft  him  in  Bar,  the  other  that. he  had  fully>^dmi- 
niftcred  :  Againft  the  firft  the  Plaintiff  did  ayer  Covin  >  and 
upon  the  fccond  Plea  they  were  at  Iffue:  The  firft  Iffue  h 
found  for  the  Plaintiff,  and  as  to  the  other,  it  was  found,  tha^ 
the  Defendants  had  Goods  in  tlicir  Hapds  of  their  Teftator 
not  admlniftred  to  30/,  the  Debt  being  100/.  the  Flaintiff  had 

Judg'i,ufnt 


Of  the  OJJice  of  an  Executor^        Part  VI. 

Judgment  to  recover  de  bonis  tefiatoris ; '  a  Scire  fac.  is  brought 

againfl  the  Executors,  fuppofing  many  other  Goods  came  to 

their  Hands  after  the  Judgment.    ^Per  Curiam^  Where  upon 

Nothing  in  their  Hands  pleaded,  iris  found,  that  fome  Part  of 

the  Sum  in  Demand  is  in  the  Hands  of  the  Executors,  there, 

upon  ?  Surmife  of  Goods  come  to  their  Hands,  the  Plaintif 

»  M.  30   Eliz.  C.  B.  itiay  have  a  Scire  fac,  contrary,  where  upon  ifluc  it  is  foiin<| 

fr«rVcffcXctii^^^^  *^^*y  ^^  ^«  Defendants,  that   they  have  nothing  in  their 

«7.  I  And/150.  s.  c!  Hands  ^  . 

jMtr^au  vcrfu*  5«tfi,         Debt  againft  an   Adminiftrator,  who  pleaded  that  before 

I  Buift.  187,  the    Aftion  brought,  the  Adminiftration  was  revoked  and 

*^"  ^^^'    '    '         granted  to  another,  he  (the  Defendant)  having  then  AiTets  in 

his  Hands  to  the  Value  of  200/.  which  he  had  delivered  over 
to  the  new  Adminiftrator :  The  Plaintiff  replied  that  this 
was  by  Covin  $  and  fo  it  was  found,  and  thereupon  he  had 
Judgment  to  recover  the  Debt  de  bonis  tejfatoris ;  and  upon  t 
Writ  of  Error  brought  it  was  infifted,  that  the  Recovery 
ihould  not  be  abfolute  de  bonis  Tejiatoris^  but  conditionally  Si 
tantum  habuit  in  manibus  ;  but  it  Was  held  that  the  Judgment 
was  good. 
Jnhttfim  vcrfu*  A4tmu  Debt  Upon  Bond,  againft  Hu(band  and  Wife  as  Admini^ 
J  Cr«.  151.  Jlratrix^  he    pleaded  Payment  by  the    Wife  after  the  Death 

of  the  Inteftate,  upon  which  they  were  at  Ifliie :  and  the 
PlaintiflThad  a  Verdift,  and  Judgment  quod  recuperet  agaioft 
them  rf^  bonis  tefatorisji  tantum  hahent  in  manibus^  is^ft  non  pro 
tnifis  de  bonis  prsri is ;  and  adjudged  good  ;  for  though  the  Pica 
is  fa^fe,  yet  the  Hufhand  who  pleaded  it  being  a  Stranger  to 
the  Inteftate,  he  might  not  know  whether  his  WiFe  had  paid  it 
to  the  Inteftate,  or  not ;  and  this  is  not  like  the  Plea  of  Plefte 
admini/lravitf  which,  if  found  falfc,  the  Judgment  fhall  htde 
bonis  propriiSf  bdcaufe  :t  is  falfe  upon  the  Defendant's  own 
Knowledge.  ^ 

f.r,apm^n  vrrfua  C«//,       Debt  againft  an  Executor,  who  pleaded  Plene  adminijlravitf 
7.  Lev.  22.  and  it  was  found  againft  him  ;  and  the  Judgment  was  entered 

generally,  when  it  fliould  be  de  bonis  tejiaioris^  ft^  isfc,  ^Jt  ncn 
r      -Q^      "1        de  bonis  propriis, 
unuiatnsy,  jRtier*/^  Debt  againft   Co-executors,    one   of    them  confeflcd  the 

J^oy  ?•  Adion,  and  the  Plaintiff  had  Judgment  to  recover  his  Debt 

de  B^nis  (^  CataRis  of  the  Feftator  in  both  their  Hands  ;  and 
thereupon  a  jF/.  y?i.  iflued  againft  both,  and  the  Sheriff  re- 
turned, that  at  that  Time  they  had  nulla  Bona^  but  that  one  of 
them  had  Goods  of  the  Teftator  to  the  Value  of  I'lie  Debt, 
and  that  he  had  wafted  them  ante  recepiionem  ^evis ,-  and  upon 
this  Return  a  Scire  facias  iflued  againft  him  alone  to  have  Ex- 
ecution de  bonis propriis  ;  and  Judgment  was  given  accordingly. 
•Ciifim  werfus  Brook,  Judgment  againft  an  Executor  to  recover  60/.  de  bonis pn- 

Cro.  Kiiz.  856,  h 8 6.     priis^  atid  fix  Pounds  Damages  ;  and  upon  a  Fi*  fa,  againft 
Mwco  1^1.   .    .         him,  the  Sheriff  returned  iV/////i^^//tf  ;  afterwards  upon  a  Sug- 

geftion  of  a  Devajlavii  in  London^  a  fpecial  Fi,fa,  was  direftcd 
to  the  Sheriff,  who  upon  an  Inquifition  taken  returned, 
^od  bona  tejiatoris  devenernnt  to  the  Exectitor  after  the  Death 
of  the  Teftator,  and  that  he  converted  them  to  his  own  Ufe, 

and  then  s|  Scire  facias  iffued  againft  him,  to  fiiew  Caufe  why 

the 


P^t  VI.       '  Of  the  Office  of  an  Executor. 

the  Ptaintiff  fliould  not  have  Execution  againft  him  de  hems 

froprtis :  The  Defendant  pleaded^  that  as  to  the  Six  Pounds 

Damages,  the  Plaintiff  oiight  to  have  Execution ;  but  as  to  the 

60/.  PUne  adminiftravit ;  and  upon  a  Demurrer  this  was  held 

a  good  Pfea,  fox  he  fhall  not  be  conchided  by  the  *  Inquifition  1  §£«  the  next  Cafe. 

and  Return  of  the  Sheriff,  becaufe  'tis  not  direfUy  in  Purfu- 

ance  of  the  Writ,  but  of  a  collateral  M^ter. 

Judgment    againft  two    Executors,    to    recover  de    bonis  ^^W'r^^  Cafe, 
ufataris^  and  a  Fiiri  facias  tO  levy  the  Debt,  who  returned  q^^'^^^'„q^  1, 
Nulla  bona  /  whereupon  jch?  Plaintiff  fuggeftcd  on  the  Roll, 
that  the  Defendant  had  ivajlfdiht  Goods;  and  a  Writ  being 
direfted  to  the  Sheriff,  and  an  Inquifition  being  taken,  he  re- 
turned, that  they  had  i^ajied^  t^c.  then  a  Scire  facias  ilTqed 
againft  them,  to  fhew  Caufe  why  the  Plaintiff  fliould  not  have 
Execution  de  bonis  propriis^  to  which  the  Defendant  did  not 
plead,  as  he  did  in  Gib/on\  Cafe  before-mentioned  5  thereupon 
the  Plaintiff  had  Judgment  upon  the  Return  of  Nulla  bona  j 
but  upon  a  Writ  of  Error  brought  that  Judgment  was  reverf- 
cd,  becaufewhert  the  Sheriff  returned  Nulla  bona,  the  Plaintiff 
ought  to  have  a  f])ecial  Fieri  facias  to  the  Sheriff  to  If  vy  the 
Debt  de  bonis  iefiatoris;  and  that  if  fbi  conjlare pbterif^  that  the 
Executor  had  wojied  the  Goods,  isfc.  then  to  levy  it  de  bonis  pro^    ' 
prits  \  for  if  he  make  a  falfe  Return  upon  an  ™  Inquifition,  the  *"  See  the  Cafe  before. 
Party  is  without  Remedy. 

Hufband  and  Wife,  Executrix  of  her  former  HuJband,  cfrcar/sif "'''' 
were  fued  in  an  Aftion  of  Debt  in  London,  and  the  Plaintiff  jonci4i7. 
had  Judgment ;  and  upon  a  Fi.fa,  the  fheriff  returned  Nulla 
bona  tejlatoris ;    afterwards  upon  a   Tejlatum,  that  the  Goods 
were  efloined,  the  Plaintiff  brobght  a  new  »*  5r;V^»yir/jj,  recit-  *  This diffen from  ^*#- 
ing  the  Judgment  and  the  former  Wiit and  Return  ;  and  ^wd  ggmm'wM  gi^'en 
teflatumexiftit,  that  the  Defendants  had  Goods  fufiicient,  (5*^.  uponJVWAi^oiiaretuni^- 
and  that  they  ejloined  and  fold  them,  wherefore  the  Sheriffs  of  «<!»   ^^  h«c  tipon  a 
London  were  commanded,  that  by  Inquifition  vel  alio  modo,  &c.  Schc/atias  tctuiMd. 
they  fliould  inquire  whether  the  Defendants  had  efloined  the 
Goods ;  and  if  it  was  fo  found,  that  then   Scire  faciant  the 
Defendants  to  be  in  Court  in  QSlab,  Michaelis,  to  anfwer  the 
Wafte  done  by  them,  and  to  fhew  Caufe  why  Execution  fhould 
not  be  awarded  de  bonis  propriis ;  the  Sheriffs  returned  the  In- 
quifition, finding  a  Sale  of  Goods  by  the  Defendants,  and      ' 
that  Scire feccrunt  the  Defendants,  who  appeared  and  demurred 
to  the  Writ,  which  was  adjudged  good,  and  that  the  Defen-        r      ^gj,     "l 
dants  fliould  anfwer  *,  afterwards  they  inparled,  and  Judgment 
\Vas  had  againft  them  for  Default,  and  that  the  Plaintiff  ihould 
have  Execution  d6  bonis  propriis,  which  Judgment  was  affirmed 
in  Error. 

Debt  againft  Hufband  and  Wife  as  Adminiftratrix  of  her  Knight  ytttxa  BUm 
former  Hufband,  and  Judgment  againft  them;  and  upon  a  Cro.  Car.  603. 
Fieri  facias  the  Sheriff  returned  Nulla  bona  of  the  Inteftate  ; 
and  upon  a  Suggeftion  of  a  Devafavit  another  Fiere  facias  if- 
fued  againft  them,  with  this  Claufe  in  the  Writ,  Sifibi  conjfare 
poterii  per  inquifitionem^  that  they  had  wafted  the  Goods,  then 
Scire  faceret  the  Defendants  to  fhew  Caufe  why  Execution 
fhould  not  be  done  de  bonis  propriis  (as  the  ufual  Courfe  is). 

Vol.  II.  F  and 
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itnd  the  flieriff  returned,  that  the  Jury  found  the  Wife  had  to 
tne  Value  of  100/.  of  the  Intcftatc's  Goods  which  ihe  had 
ipajied  whil^  (he  was  a  Widow,  and  that  the  Uufbaud  had 
DOC  wafied  any  ;  but  Execution  was  awarded  de  bwis  propriis 
of  him  and  bis  Wife,  for  he  is  chargeable  by  Law  fof  the  Waflt 
i!one  by  his  Wife. 

Where  an  Executor  biings  a  Writ  of  Error,  if  the  Judg- 
ment is  not  feyerfed,  he  ibali  be  anfwerable  de  honu prxtpriit. 

All  Executor  acknowledged  Satisfa^ion  on  a  Judgment  re- 
covered by  his  Tedator ;  afterwards  this  Judgment  was  reverf- 
cd,  and  Reftitution  awarded  ie  hon'u  teftatorisy  ^ Ji  non  de  bo* 
fits  propriis  v  pow  if  it  had  been  de  bonis  teflator'u  only,  then 
he  who  had  paid  his  Money  upon  an  erroneous  Judgment  might 
be  in  Dc^gerof  Igllnglt,  if  upon  the  KeveriVl  the  Executor 
ihould  not  have  AfTcts  to  fatisfy  what  was  fo  paid  \  and  it 
would  be  very  hard  upon  the  Executor,  that  Reftitution  fh<Hi]d 
be  awarded  de  b:nis  propriis ^  when  he  had  done  no  Wrong  ; 
for  the  Debt  which  the  Teftator  recovered  in  his  Life-time  by 
Virtue  of  the  faid  Judgment,  V^  Aflets  ip  the.  Hands  of  the 
Executor  fo  long  as  tha^  f judgment  was-  in  force,  and  noL 
rcverfed^  and  liable  to  his  Debts,  ^vhich  his  Executor  is  bound 
10  pay. 

An  Executor  is  never  charged  to  anfwer  de  bonis  propriis^ 
but  where  he  hath  done  fome  Wrong,  as  may  be  obfcrved  in 
fome  of  the  Cafes  befoid*meniioned,  and  in  thcfe  which 
follow  : 

Jf.  Where  he  waftes  or  conceals  the  Goods,  and  where  he 
cxprefly  promifcs  to  pay  Money,  and  neg1e<E^s  it. 

As  CO  the  fi.rft  of  thefe  Qifes,  fee  a^itea  in  the  Cafe  of  Afer^ 
chant  and  Driver  ^  and  as  to  Concealing  the  Goods,  this  Cafe 
happened:  '  » 

The  Executor  had  not  wafted  the  Goods,  but  had  thcin 
in  Specie,  and  kept  the  Pofieflion  fo  privately,  that  the  Sheriff 
could  not  find  them  to  levy  the  Debt  due  to  the  Plaintiff:  It 
was  the  Opinion  of  the  Chief  Jufticc  Hahy  that  he  ihould  be 
charged  de  bonis  propriis. 

And  upon  an  Exprcfs  to  pay  the  Money,  and  neglecting  ir, 
this  Cafe  happened. 

jf".  One  Hope  poffcfied  himfelf  of  the  Inteftdte's  Goods  as 
Executor  de  fon  iort^  which  faid  Inteftate  had  given  a  Recog- 
riizance  for  the  Payment  of  800/.  to  Nor  den :  Afterwards 
Adminiftration  was  granted  to  Lcvett,  who  brought  an  Aflion 
dgainft  Hope  as  Executor  de  fon  tort^  and  pending  that  Action 
they  entered  into  /Articles,  that  Leveit  fhould  difcbarge  Hcpe 
as  Executor  de  fon  tort^  and'  that  he  (liouid  pay  Lcvett  650/. 
which  Sum  Hope  covenanted  to  p^y,  but  had  not  paid,  and 
thereupon  Levett  Brought  his  A£tion  to  recover  the  Moneys 
and  upon  a  Scire  facias  brought  by  Norden  the  Cognifee,  a- 
gainft /.^VtV/  the  Adminirtrator,  yif^g^iwi^  that  he  hadwaflcd 
the  Goods f  and  had  either  fold  them  or  conx*trted  thett:  to  his  Ufe  ; 
lifue  was'taken,  and  all  this  Matter  was  found  fpecially ;,  and 
It  was  inCftcd  for  Levett  the  jfdnjinl/Irator,  that  lie  had  done 
fio  Wron^,  l^ut  had  talccn  the  i\)vi\  eflliTiual  Courfc  to  ilcvrt" 
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the  Intcftatc's  Eflate  ;  'and  the  Security  which  he  had  tafcen 
from-Hope  being  by  Covenant  to  pay  Leveit  6$ol.  bad  made 
the  Debt  certain  which  was  incertain  before,  becatife  the  Suit 
again  (I  Hope  was  only  to  recover  Damages,  which  were  incer- 
tain till  the  Verdift,  but  by  the  Covenant  the  Debt  was  ifvjide 
certain,  and  the  Money  not  being  yet  paid  to  the  Adminiftra- 
tor  {Ltvett)  the  Matter  refted  wholly  upon  this  Agreement, 
and  the  Property  of  the  Goods  was  not  altertd  *,  But  adjudg- 
ed that  the  Property  was  altered,  and  that  Levett  the  Admi- 
nilUator  having  accepted  this  Covenant  to  pay  thj  Money,  It 
operated  as  a  Sale  to  hin\|  and  'tis  AfTds  in  his  Hands  imme- 
diately, tho'  by  his  Acceptance  the  Money  was  to  be  paid  at  a 
Time  ta  come ;  and  he  (hall  be  charged  de  bonis  propn is. 

So  where  an  Action  rs  brought  againft  an  Executor  upon  his  j^^'aftllr.  TreoaMiam, 
own  Promife  to  pay,  and  *trs  found  againft  him,  the  Judgment  Cro.  EIi».  91. 
Ihall  be  de  bonis  p?opnis.  '  L««"-  93-  s.  C. 

Likcwife  where  the  Inteftate  wai  indebted  for  Goods,  and  iVbeeUr  v^svi,  Co/Ury 
Adminiftration  was  granted  to  hi^  Widow,  who  promifcd, '  ^**-  ^^'*'  ^^^-  " 
that  if  the  Plaintifr  would  deliver  to  her  more  Goods,  flie 
would  pfiy  the  whole  Debt ;  ahd  in  an  A<flion  brought  againft 
her  for  the  whole,  upon   Non  ajfumpftt  pleaded,  the  Plaint iT 
had  a  Verdi6t  and  Judgment,  andimire  Damages;  but  this 
Judgment  was  fet  alide,  becaufe  the  whole  could  not  be  put 
together  in  one  Action  for  the  Judgment  fot  the  Inteftate's 
Debt  ought  to  be  de  bonis  intejlaiiy  and  for  her  own  Debt  de  .    ^ 
bonis  propriis  :  Jufticc  Crohe  tells  us  this  was  only  the  Opinion 
of  Popham^  and  that  all  the  other  Judges  were  againft  him,  ,    * 

becaui'e  this  Aftion  was  founded  on  her  own  Promife,  and 
charged  her  own  A(^,  therefore  the  Judgment  fhall  be  de  bonis 
propriis  tanUim. 

So  where  the  Inteftate  was  indebted  to-T".  5.  and  the  Ad-  Natvs  vcrf.  Smith. 
miniftrator  promifed  to  pay,  in  Confidcration  that  at  his  (the  *  ^^*  ***• 
Adminiftrator's)  Requeft^  9".  5.  would  account  with  him, 
which  he  did,  and  being  found  in  arrear,  promifed  to  pay : 
The  Plaintiff"  T.  &  had  Judgment  to  recover  de  bonis  propriis^ 
and  held  good,  for  he  was  not  obliged  to  account  with  the 
Adminiftrator,  and  therefore  the  Accounting  being  at  his 
Rcqucft,  and  an  exprcfs  Promife  to  pay,  'tis  as  much  a  Pro- 
mife to  pay  in  Confidcration  of  Forbearance,  and  that  would 
be  futlicient  to  charge  an  Executor  de  bonis  propriis. 

As  where  the  Leffce. coven  anted  for  himfelf,  his  Execfutors,  joycr  344. 
fe'r.  10  repair  the  Houfe,  which  afterwards  was  burnt  down 
through  the  Negligence  of  the  Executor  himfelf ;  and  in  an 
Action  of  Covenant  brought  againft  him,  the  Judgment  was  ^•^*'"  ▼•  'Thori>^^ 
de.bonistejlatoris  tantuniy  becaufe  the  A<5tion  was  brought  upon  5*T  ^^}'  yp,, 
the  Covenant  of  the  Teftator,  which  binds  his  Executor,  as  2  Cro.  646.  s/'i\  * 
reprefenting  him.  Palm.  314.  s.  c. 

Debt  againft  an  Execuror  upon  a.  Bond  of  his  Teftator,  for  CaSiiiaMvat.  Smith 
Performance  of  Covenant Sy  and  the  Breach  affigned  wa^  for  Hob.  183. 
plowing  up  Marfti-ground  by  the  Executor  himfelf,  which  his 
Teftator  was  prohibited  to  do  by  the  Leafe,  yet  the  Judgment 
was  de  bonis  tejfatcris  tantitm^  though  the  Breach  of  the  Cove- 
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nant  was  by  the  A  A  of  xlie  Executor,  becaufc  be  is  not  char« 
geable  «w/^  A/  A^/A  AJfets.  ^ 

Judgment  agalnft  tbe  Tcftatori  who  died,  and  a  Scire  facias 
being  brougbt  agaitift  his  Executor,  be  pleaded  tUat  he  never 
was  Executor,  nor  adminiftered  as  Executor  \  upon  which  they 
were  at  lilue ;  znd  it  was  found  againft  hinii  yet  cfauc  Judgment 
was  de  bonis  tejlatoris  tantum^  becaufe  tbe  Execution  muA  relate 
to  the  Judgment,  the  Scire  facias  being  only  broui^bt  agaiaft 
the  Defendant  to  ihcw  Caufe  why  the  PlaintifF  ihould  not  have 
Execution  oh  the  firft  Judgment* 

Judgment  agalnfl  the  TeftatQr,  who  died,  and  upon  a  So* 
re  facias  brought  againft  his  four  Executors,  they  all  pleaded 
Plene  adminiftraverunt^  upon  which  they  were  at  IfTue,  and 
the  Jury  found  100/.  Afiets  in  the  Hands  of  one,  and  40/. 
AiTcts  in  the. Hands  of  another,  and  none  in  the  Hands  of  the 
other  two  Executors^  yet  Judgment  fhall  be  de  bonis  teftatoris^ 
becaufe  the  AAion  was  brougbt  againft  them  all  as  Exe- 
cutors, akid  by  Pleading  they  had  acknowledge4  tbemielvcs  to 
be  fo. 

Hut  if  two  Executors  are  fued,  and  each  of  them  pleads 
fevefally  Plcne  adminijiravit^  and  the  Jury  find  that  one  hath 
AfTets,  and  the  other  hach  none,  the  Judgment  fhall  be  againft 
him  only  who  hath  Aflets. 

LefTee  for  Years  made  his  Wife  Executrix  and  died,  (he 
afCgned  the  Lcafe  to  7.  S.  who  covenanted  to  repair,  and  then 
T.  S.  the  Aflignee  made  Mary  his  Wife  Executrix  and  died  ; 
and  in  an  AtEtion  of  Covenant  brought  agaihO:  her,  the  Breach 
^fllgned  was  for  not  repairing,  ^c,  fhe  |5leaded  a  Judgonent 
had  againfl  her  for  fo  much,  and  that  (he  had  not  Jffets  u/tra^ 
Isfc.  to  fatisfy  the  faid  Judgment;  arid  upon  a  Demurrer  to 
this  Plea  it  was  held  good,  becaufe  the  Defendant  was  charged 
as  Executrix  of  an  -dlfignee^  and  not  as  Afftgnee  berfelf  and 
therefore  was  liable  to  anfwer  de  honis  tejlatoris. 

Upon  a  Capias  againft  two  Executors,  the  Sheriff  returned 
'Non  ef  inventus  a$  to  one,  and  the  other  appeared  and  plead- 
ed ;  and  Judgment  was  had  againft  both ;  thereupon  he  who 
appeared  brought  a  Writ  of  Error,  and  concluded  ad  damnum 
i^ius :  and  this  was  held  wrong,  for  both  muft  join  in  tbe 
Wrir ;  and  it  was  held  that  the  Jugment  ihall  be  againft  both 
de  bonis  tejlatoris* 

Covenant^  iffc.  againft  the  Adminiftrator  of  Leilee  for 
Years,  for  not  repairing ;  and  the  Plaintiff,  fet  forth,  that 
Status  de  isf  in  pramijfus  ^ame  to  the  Defendant,  who  entered, 
and  that  the  Houfe  was  in  Decay,  and  not  repaired,  and  fo  it 
was  found  %  it  was  iufifted  againft  the  Defendant,  that  this 
Covenant  runs  with  the  Land^  and  that  though  the  Defendant 
was  fued  as  Adminiftrator^  yet  he  fliall  be  liable  praprtQJure  to 
repair  \  but  adjudged  that  he  fhall  be  charged  dt  bonis  ttfiaions 
tanfum.  , 

Error  fur  Judgment  i  The  Error  afligned  was,  that  in  Debt 

upon  an  Obligation  againft  an  Executor  for  the  Performance 

of  Covenants  in  a  I^eafe  made  unto  the  Teftator,  the  Breach 

was  .afligned  In  the  lime  of  the  Executor^  for  not  repairing 

^  f 
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of  aHoufe;  and  lilVc  being  foiiAd  againft  the  Defendant, 
Judgment  was,  ^od  recuperet  the  l>ebt  de  bonis  tejiaicru  f^ 
Ufc.  is^Jinon^ttmcdebonupropriis:  Where  it  was  »U edged, 
that  hiafmuch,  as  this  Breach  is  declared  to  be  hj  the  £xccrH 
tor  himfelf,  and  in  his  Default,  the  Recovery  ought  to  have  [  397  ] 
been,  as  well  for  the  Debt  as  for  the  Damages,  de  b^nis  propriis. 
Per  Curiam^  The  Executor  is  chargeable  iaDebt  by  the  Cove- 
nant made  by  the  Teftator,  and  therefore  (hall  be  charged  on^ 
for  the  Principal  with  the  Goods  of  the  Teftator:  And  by 
no  Aft  or  falfe  Plea  ihall  he  be  charged  de  bonis  propris^  but 
when  he  pleads  the  falfe  Plea  of  Ne  unques  Executor^,  which 
utterly  oufts  him  from  the  Benefit. of  the  Teftament*.  **  M  .20  jac.  B.  R- 

.  Bull    verfus     IVbeeUr^ 
Crook,  part  %   fp.  447.     Dyer,  fol-  3*4.    M.  %i  Jac.  F»  R.    Bfidgman  vcrf.  Llghtfoot^  Crook,  part. 

In  Debt  againft  Executors^  who  ple^^d  Ne  tmques  Executors^ 
nee  admiftifter  come  Executors^  the  Judgp^ent  Onall  be  de  honis 
iejlatorisy    if  they  have    Goods  of  the  l'cftatQr'§>  if  npt,  de 
bon'upropriis^.     And  there  it  is  feid,  that  if  they  plead  Nfn  efi  '  n  H.  4- 5-  35  "•  ^- 
faBum^  or  other  Plea  which  fliall  bar  the  Plaiptiff  for  ever*  ^^*  *^*  ^  "'  7'  '*" 
and  it  be  found  againft  them,  the  Judgmci^c  ihall  be  ut  fupra^ 
But  ^are  of  the  Plea  Non  eJifaSium  ;  for  that  doth  not  lie  in 
their  Notice,  if  it  were  t^e  Teitator's  Deed,  or  not.     But  of 
fuch  Things  of  which  they  may  have  perfect  Notice,  and  arc 
perpetual  Uars,  or  otherwiie,  as  if  they  plead  a  Releafe  to  them- 
fclves  or  an  Acquittance,  and  the  fame  be  found  againft  them, 
there  the  Judgment  fhall  be  de  bonis  Ujlatorisy  &  Ji  nan^  de 
boms  propriis.    But  if  they  plead  a  Releafe  or  Acquittance  <i6  E.  4.  %.  *3  H.  ?• 
made  to  the  Teftator,  of  which  they  cannot  have  petfedtJNotice,  Brook  Exec.  ai.  46  E. 
there  the  Judgniem  fliall  be  de  bonis  tejiatoris  *».  5*  ^'  '°* 

Debt  againft  £xecutors,  who  ^lezdedful/y  adminiflered^  and 
it  was  found  againft  them  j  the  Judgment  fliall  be  de  bonis  tef^  i^  h.6.  12.  9  H. «.  g. 
tatoris  ^     For  the  Plea  is  no  perpetual  Bar,  but  is  a  Bar  for  34  h.  f,  foi.  aa. 
the  Time  ;  for  if  Affets  happen  after,  they  fliall  be  charged : 
And  fo  it  is  where  one  Executor  pleads  Mifnomer,  or  that 
another  is  Executor  not  named  in  t^e  Writ,  and  it  is  found  ^ '^  J*'  ^'  ^'  ^^* 
againft  them'.       •'  P^*  *^- 

Debt  againft  an  Executor  for  40/.  who  pfleaded  Plene  ad-*  Nenoman  v.  BabhgiQtt^ 
miniftravit\  and   it  Was  found  againft  him  to  the  Value*  of  ^°^^*  ''^' 
20/.  and  Damages  to  5/.  the  Plaintiff  flilll  have  Judgment  as 
to  the  2o/.  de  bonis  tejiatms^  and  as  to  the  Damages  de  bonis 
propriis. 

Anions  maintainable  a^ainjl  Executors  or  Admtnijirators  ; 
and  what  Pleas  they  may  fafely  plead. 

ALTHOUGH  the  Executor  hath  not  aftually  laid  his. 
Hands  upon  any  of  the  Teftator's  Goods,  yet  fliall  he 
be  faid  to  be  in  I  offeflion  of  them,  fo  as  to  ftand  liaWe  to  the 
Creditors,  fo  far  as  they  extend  in  Value,  though  others  do  t  qgice  •/  ExtniT^  c. 
afterwards  purloin  them  '.  to. 

Debt 
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Debt  brought  in  the  Detinet  againft  a  Woman  as  Adminr- 
ftratrix  of  her  Hufbancl,  fpr  Arrearages  of  Rent  upon  a  Leafe 
for  Years,  viz.  for  a  Quarter's  Rent  due  in  the  Life-time  of 
the  Inteftate,  and  Two  Quarters  in  her  own  Time ;  ic  was 
found  for  the  Plaintiff*.  It  was  objefbed  that  the  Action 
ought  to  have  been  in  the  Debet  and  Detinet^  according  to 
Hargrave*$  CzCcy  lib,^.  foL  31.  btlt  it  was  rcfolved,  that  the 
A£Uon  was  well  brought  in  the  Detinet^  ibc  having  the  Inter- 
eft  only  as  Adminiftratrix :  And  Margrave's  Cafe  was  dented 
♦  M.  7  Car.    B.  R,  to  be  law,  and  the  Judgment  in  that  Cafewas  rcverfed". 

Smith      and    Norfolk' %  . 

Cafe,   Ci:y)ok,    part,  1.    fol.  i6j. 

Debt  againft  an  Executor  upon  an  Obligation,  who  pleaded, 

that  the  Teftator  at  the  Time  of  his  Death  was  indebted  to  the 

[3^8     ]       K^ing  for  his  Office  of  SherifF-fhip :     But  becaufe  it  was  not 

*T.  5jac.  B.  R. /^w//-  averred,  that  it  was  v^/^w  &  jujium  dehitum^  isf  minime  folu' 

cic^k  ^Tifoi  ^r  ^'^'"»  ^^  ^^  adjudged  for  the  PlaintiflT*. 
00  ,  par      o .  I  a.       ^^,^^    n^    againft  an  Adminiftratrix,   to  have  Execution 

upon  a  Judgment  againft  the  inteftate  :  The  Defendant  plead* 
ed>  ^od  nulla  hahet  bona  qua  fuerunt  tntefiati  tempore  tnertis 
fua  in  manibus  fuis  adminijlranda^  nee  habuit  die  impetrationis 
brevjjf  nee  unquam  poftea^  £^r.  Adjudged  no  good  Plea: 
For  Judgment  cannot  be  aniwered  without  another  Judgment ; 
and  it  may  be  fhe  had  adminiftered  all  the  Goods  in  paying 
Debts  upon  Specialties,  which  is  not  any  Adminiftration  to 
bar  the  Plaintiff;  or  it  .may  be  he  had  Debts  upoti  Statute 
OrJ   ^^  viG^f       ^^  Recognizance,    which  af-e  not  allowable  againft  a  Judg- 

Crook,^art  3.  fo.5;5,   mcnt  y. 

Promife  by  the/Teftator,  th&t  if  J.  S.  marry  his  Daughter, 

he  would  give  him  lOdL  and  as  much  as  to  any  other  of  his 

Children'}  the  Marriage  took  Effeft;  an  Aftion  upon  the 

Cafe  is  brought  by  J\  S,  againft  the  Executors  of  the  Tcfta- 

"  T.  13  Jac  Rot  931.  tor  :     And  adjudged,  that  tjie  Executors  arc  chargeable  as  well 

Cr'^kWZ^Zf^^^^^    ^^^  ^^'^  collateral  Promilc  as  for  a  Debt  ». 

.2.  0.417.       ^^  Aftion  of  the  Cafe  lieth  againft  an  Executor  upon  a 

^ Ub.'  Sol^/f/piM    ^^P^^  Contraft  of  the  Teftator  *. 

184.  F  N.B.iar.3H!       -^^  Aftion  lieth  againft  Executors  for  Arrearages  of  Ac- 

6.  35.  count  found  before  Auditors  ^. 

Where  one  hath  a  Tally  of  the  Exchequer  to  receive 
Money  of  fome  Cuftomer,  Receiver,  or  other  Officer  of  the 
King's,  and  delivereth  it  to  him,  he  then  having  Nfoney  of 

'i6^C.  lib  9"  Vol%^    ^^^  King's  in  his  Hands,  if  he  die  without  paying  the  fame, 

Swait  vtrfui  Sc'aricll  ^'^^  Exccutor   ftiall  ftand  chargeable   without  the  Payment 

Moor  74,  thereof*^. 

The  Teftator  being  only  Tenant  for  Life  (Remainder  to 
'  one  Sccrks  in  Fee)-  made  a  Leafe  for  15  Years  to  Swan^  and 
afterwards  made  Scarles  and  another  his  Executors,  and  died  ; 
Scarlis  entered  and  avoided  this  Leafe,  and  thereupon  Swaft 
the  Leflee^  brought  an  Aftion  of  Covenant  againft  him  and 
the  other  Executor  5  and  adjudged  that  the  Action  would 
lie, 

Dcb^ 


Pm  VI.        Of  the  Office  of  an  Executor. 

Debt   againft  an  £xfiCQtor«  who  pleaded  that  his  Teftator  Coveii  veifat  Da^aO 
vras  indebted  to  one  JLamh  in  300/.  on  Bond  noc  fatisfied,  %  l«utw.  1634. 
but  ft  ill  in  ForcCi  and  that  he  had  fully  adminiflered  and  had*  / 
not  AfieU  ultra  iol»  to  pay  the  fitid  Debt  die  exhibitionis  Bi^U 
nee  unquampojha ;  and  upon  a  Demurrer  the  Plea  was  adjudg- 
ed ill,  becaufe  the  Defendant  pleaded  Pleneadminifiravit  die 
etfltibitiQnis  Billa^  when  it  ihouid  be  ante  impetrationem  Brevis, 
&c.  , 

Debt  on  a  Bond  againft  the  Executor  of  7.  S,  who  pleaded  iVrow  rerfuf  cua, 
that  the  faid  T.  S.  died  Intefate^  and  that  Adminiftration  was  *  ^^'  ^^l* 
granted  tp  the  Defendant,  unde petit  judicium  ft  ipfe  ad  Billam 
pradiSf  refpondere  debeaty  ^c,  and  upon  a  Demurrer  to  this 
JPlea  it  was  infiftedt  that  it  was  ill,  becaufe  the  Defendant 
fhould  b.ave  traverfed,  that  he  intermeddled  before  Admini- 
ftration was  granted  to  him  \  for  if  he  did,  then  he  was  Exe^ 
£utor  de Jon  tort ;  but  adjudged^that  fucb  a  Traverfe  would  have 
made  the  Flea  ill,  becaufe  there  is  no  Intermeddling  charged  in  - 
the  Declaration,  and  the  defendant  ought  no^  to  lraverf<^  what 
is  not  alledged* 

Zcire  facias  upon  a  Judgment  againft  a  Teftator  in  Debt 
brought  againft  his  Executors,  who  pleaded,  that  before  they 
had  Knowledge  of  this  Judgment,  they  had  fully  adminiftered 
all  the  Te^ator's  Goods  in  Payment  of  Debts  upon  Obliga- 
tions.    It  was  adjudged  no  Plea,  for  at  their  Peril  they  ought       [     ^09     "J 
to  take  Knowledge  of  Debts  of  Record,  and  ought  firft  of  all  »      ^^vz.  c.  B.  Uun^ 
(unltTs  Debts  due  to  the 'Queen)  to  have  Satisfied  them  ;  it  was  um  and  HofMH'%  Cafe» 
iuijudged  accordingly " *  Crook,  part  3. fol.  7^3. 

Debt  againft  an  Executor  upon  an  Arbitrement  made  in  tlie 
Time  of-  the  Teftator  ;  it  was  demurred  in  Law,  whether  the  ^ 
Aftipn  lay  becaufe  the  Teftator  might  have  waged  his  Law }  Boy^^iKA.cJT^z^^i^ 
and  adj  udged  J t  lay  not  •?  ^  ^  part  3*  foL  600. 

Error  in  C*B,  againft  three  Executors  \  the  Erro^afligned 
was,  that  one  of  tham  died  depending  the  Writ  before  Judg-  *H.4i£Kz./f«»»»y«ir/, 

ment :     Per  Gupam.  It  '^  no  Error  S  ?H  7:?!^8^£!  ;  m! 

Debt  agaipft  Executor,  who  pleaded  he  had  Riens  en  fes 
mainsy  but  certaip  jGoods  diftrained  and  impounded ;  it  was  ^  M.  25  Eliz.  c.  B. 
•  adjudged  to  be  no  Aflets  to  charge  him  ^.  ^  Crook,  part3.pi  8. 

Aclion  fur  le  cafe  fur  trover    &  converjion  of  Goods  ^  the 
*Cafe  was,  a  Recovery  was  had  in  the  Exchequer  againft  ant 
Executor,  of  Debt  and  Damages,  and  a  Fieri  facias  iflued 
put  de  bonis  tejlatoris^  Jt^    is^c.  ft  nemy^   damna  de  propriis ; 
the  Executor  dies,  the  Sheriff"  makes  Execution  of  the  Tef-  ^  tv     n    it 

"tator*s  Goods  before  the  Return  of  the  Writ ;  adjudged  Rot  iViW^-l^v.Ptftfi! 
good,  notwithftanding  his  Death  after  the  X^fte  of  his  Moor*s  Rep.  foU  352. 
Writ  ^  •  n.  473. 

An  Executor  fliall  not  be  charged  without  Specialty  where- 
in the  Teftator  mieht  waac  his  Law;  for  that  an  Executor  ,  r  r.  1.     .*. 

1   ^   T  r        T  xr  r>  n.    r  *  46   E.  3.    lO,    0.      XI 

cannot  wage  hi§  Law  or  other  Mens  Contracts  ^.  H.  ^. 

Debt  againft  an  Executor  upon  an  Obligation  made  by  his 
Teftator ;  the  Plaintiff  was  nonfuitcd  ;  the  Defendant  had 
Cofts  by  Order  of  Court ;  otherwife  it  is  where  an  Executor 
is  Plaintiff  and  is  no^ifuited  j  for  it  cannot  be  intended,  that 


Of  tbf  OffUf  of  an  £teecutor.   '     Part  VI. 

tM.^ZSi^^ZLFetier'  it  wfTA  concbived  upon  Malice  by  him  p.  And  tixe  Stat,  4 
/6iivcr.>f//j(W  Crook,  y^^^  ought  to  have  a  reafimabl^  Intendment,  and  no  Default 
P4rt  3.  n.  35.  o  .  503.  ^^j^,  |jg  prefumed  in  the  Executor,  vho  complains,  becaufe  it 
^  M.  7  Jac.  B.  R.  Ycl-  opn<^c*^s  Other  Mens  Fafts,  whereof  he  can  have  no  perfeft 
verton*3  Rep.  Knowledge }  and  (bit  w^isrelblved  by  the  Courts  of  C.  B. 

and  B.  RK 
^J^>8^Caff/cike *  lib!       Aftion  upon  the  Caft/wr  Inddfltaius  njfumgtt  of  the  Tcftator 
4.  fol.  92.  b.        *        doth  well  lie  againft  the  Executors  \ 

•  VJowd  Com.  i»i;  The  fame  Point  bad  been  adjudged  before  in  *  A/irrvowTs 
^'Tin-'^  l^  ^%'''d,  (jafc;  b«t  a  Uiftinclion  was  tnadc  in  f  P'tne\  Cafe  between  a 
Gouli^.  lil.***        '*  Promife   of  the   Tcftator  to  pay  a  certain  Sum   of  Money, 

and  his  Promife  to  do  a  caUaterat  A<^  ;  and  that  in  the  fird 

Cafe  an  Indehitqtus  affumpfit  would  lie  againfl  his  Executor,  be- 

caufe  ^bere  th<^  ^»m  *^as  certain,  tie  Prdmife  to  pay  it  modi  a 

Duty, 

Si>iUinfrs  V.  j^heramy       j^u^  ^^e  forwicr  Opiiiions  ftill  pfcvaikd,  f^^.J  that  an 

Vj/ef^ci^.'  El^As^',  I^ddfit^i^  (ffumpfit  Avould  not  lie  againft  an  Executor  for  a 

557/1  And.  isi.      '  Debt  created  by  x!tut  ftmple  ConiraB  ef  tii  Tf/tator^  becaufehc 

might  have  waged  his  Law ;  for  where  the  Demand  is  certain, 
there  the  Defendant  may  wage  his  Lnwj  wbich  he  cannot  do 
in  an  A^ion  where  Damages  are  to  be  recovered  upon  a  Breach 
qi  7^  Promife,  which  Damages  are  always  incertain  till  reduced 
to  a  Certainty  by  a  Verdift  \  and  therefore  the  Defenclam  in 
fucb  Cafe  cannot  wage  his  Law,  becaufe  'tis  impoilible  for  liim 
to  fMttke  Oath  that  he  hath  pa:d,  when  he  cannot  tell  how  much 
was  due. 
5/a^\  Ca^,  4  Rep.  In  Slide's  Cafe  it  was  held,  tbnt  an  A9ion  of  Debt^  or  an 
53.    Yeiv.  xQ  6.  c.  •  ji^ica  on  the  Cafe  would  lie  againft  an  Executor  for  a  Debt 

cbie  upon  the  ftmple  ContraB  of  the  Teflator^  and  this  at  the 
J-  -J        Eleftion  of  the  Plaintiff*;  the  Re^fon  given  for  the  Jclion  en 

•       4  .0     J        the  Caf  was,  becaufe  every  Contraft  executory  implies  a  Pra- 

mife,  for  when  a  Man  agV4es  to  pay  Money,  or  to  deliver  a 
Thing,  he  promifes  to  do  it;  'tis  true,  this  is  called  a  falfc 

•  Vangh.  joi.'  '         Glofs  by  the  Chief  Juftice  •  Vaughan^  invented  only  to  tura 

Adlions  of  Debt  into  Actions  on  the  Cafe  :     But  the  Chict 

t  Pincfjion*%  Cafe,    9  Juitice  Ccke  and  fix  other  Judges  in  f  Pinchivh^   Cafe  were  ot 

Re,>j  8^  a  Cro.  153.  ^^^^^^^^  Opinion,  for  the  Law  was  not  clear  that  an  A3hn 

'  of  Debt  would  lie  ngain/l  the  Executor  upon  the  fimple  Contraci 

of  the  Tefaior ,-  becaufe  in  fuch  Aftion  the  '.i'eftator  might 
have  waged  his  Law ;  and  ';is  a  Rule  that  the  Executor  Ihall 
not  be  charged  where  the  Tcftator  might  have  waged  his 
Law. 

Now  if  an  Aftion  on  the  Cafe  (hould  not  lie,  then  the 
Creditor  would  be  witl^out  l^emedy,  and  that  would  be  a 
pUin  Defcd  in  the  Law;  therefore  the  Judges  held  in  Pinchiia^^ 
Cafe,  tlut  every  Cpntradt  executory  imp'icd  a  Promife,  upon 
which  an  /\6llon  on  the  Cafe  might  be  founded. 

Debt  againft  the  Defend'\nt  as  Executrix  of  J*  S,  upoft 
Plene  admirtijhavit  pleaded,  it  was  found  by  Verdift,  that  the 
Teftatcir  at  the  Time  of  his  Deaih  had  C^oods  to  the  Value 
of  lOcA  and  waff  bound  to  another  by  Obligation  in  10c/. 
and  that  the  Defendant  had  taken  in  this  Obligation^  and 
m?ilt  aaothcr  in  her  own  Name  with  Sureties  to  the  Ob!i^^or. 

Pr 
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Per  (^uiriamf'Tihis  was  ah  Adminiftration,  and  it  isvJn  the  Na- 
ture of  a  Paymcntj  and  fo  much  of  the  Tcftator's  Debt  is  by 
this  difcharged  ^  ^M.jo&si  Ei.il^ifi*- 

^  •»    fi«  Vcrfuu  Aliu  Whip* 

ftr^  Crook,  pert  3.foL   114.    M.  28  &^  Z9  Eliz.  Rotui,  a6«s*  ^t^tcr  Siampt  and  HutUins,  adjudfini^ 
accordingly,  1  Leon,  riz,    Moor.  26o»  S.  P.    C(o.  £Uz4  110. 

Debt  againft  one  as  Admininrator  to  N.  upon  an  Obliga- 
tion; the  Defendant  fhcws  the  Cuftom  of  London  to  be,  that 
if  a  Contract  be  made  by  a  Citizen,  to  pay  Money  to  another 
Citizen,  and  he  who  made  the  Contract  dies,  that  his  Execu- 
tors or  Adminiftrstors  fliall  be  chargeable  therewith,  as  if  it 
were  upon  an  Obligation  -,  and  fhcws  farther  how  the  Intestate 
was  indebted  upon  Contra£l  to  A,  who  had  recovered  againft 
him,  and  that  he  had  rienj  oujier  enfe}  maines^  Sec.  Adjudged  -^ 
that  thfe  Cuftonr  is  good,  for  the  Executors  or  Adminiftrators 
to  pay  Debts  upon  fimple  Contrafls  :  Cuftoms  in  Londoh  are 
confirmed  by  Aft  of  Parliament,  and  are  now  as  ftrong  as  a 
Statute,  and  the  Cuflbm  is  reafonable,  becaufe  the  Executor 
or  Adminiftrator  Is  bound  in  Confcience  to  pay  Debts  upon 
ContraAs  as  well  as  Obligation,  though  the  Law  hath  given 
Priority  to  Debts  upon  Obligation  '*  '  T,  37  Ftir..   r,  f* 

Sheli'ing'%    Cafe,  Col  «'i 
lib*  5.  fol.  8a.  b.     Croke,  JJart  3.  fol.  409.  n.  21.  S.  C 

Now  as  to  AAions  of  Debt  brought  againft  Executors  upoti   Hughes  v.   Jiohti^ftti 
the  iimple  Qontract  of  the  Teftators,  thefe  Cafes  happened,  ^^^*  ^^»«-  3°*- 
(viz.)  it  waihcld,  that  the  Defendants  in  fuch  Cafes  may  be  ^^^^-  ^'-  ^'  ^' 
charged,  or  not  according  as  they  plead^  for  upon  a  Demurrer  ' 
to  a  Declaration  in. Debt  the  Defendant  muft  have  Judgment  4 
but  if  he  plead,  and  'tis  found  againft  him,  then  he  hath  loft 
the  Benefit  of  the  Law. 

But  yet  fome  are  of  Opinion,  that  evcir  in  fuch  Cafe  the  Ifu^L/on  vcrfus  Wrhh 
Judges  ex  oji^cio  ought  to  abate  the  V/rit ;  as  where  iD^^^  was  Cro.  £liz.  m. 
brought  againft  an  Adminiftrator  upon  a  fimple  Contraft  of  |  ^^f^  '®^*  ^g  ^^^ 
the  Inteftate  ;  the  Defendant  pleaded  Plene  adminijlravity  and  Couldf.  106.'  s.  C. 
it  was  found  againft  him ;  yet  the  Plaintift'  could  never  get 
Judgment,  becaufe  at  Common  L;tw  Debt  would  not  lie  againft        [     401      1 
an  Executor  or  Adminiftrator  upon  the  fimple  Contraft  of 
the  Teftator  or  Inteftate  ;  and  where  the  Aftion  is  improper.,, 
and  not  fufficient  to  charge  him,  the  Cotirt  ought  ex  officio  to 
abate  the  Writ* 

Soon  after  the  Cafe  laft  mentioned,   an  Aftion  of  Debt  Gtrmin  veHat   Roi:.'^ 
was  brought  againft  an  Executor,  J5*f.    who  pleaded  that  he  Cro.  Eliz.  415. 
never  was  Executor;  and  it  was  found  againft  him;  but  in  this  ^^^  *^^' 
Cafe  the  Plaintiff  had  Judgment,  becaufe  by  the  Plea  the  Con- 
traft was  admitted. 

But  now  the  Law  is  fettled  as  to  thiS  point,  fviz-J  if  the  Moygan  ♦btAis  W^, 
Defendant  demurs  to  fuch  a  Declaration  in  Debt,  he  muft  Cro.^Car.  187. 
*  have  Judgment  for  the  Reafon  before-mentioned  ;  but  if  he  j»ai^rTz^%LckHu/§tit 
pleadst  then  he  hath  taken  Notice  of  the  Debt,  and  hath  in  sid«  33%. 
a  Manner  confefTed  it,  efpecially  if  he  plead  Plene  adminijlra-' 
vit ;  and  if  it  is  found  againft  himj  the  Plaintiff  inuft  have 

Judgment- 

Vol.    it.  Q  Antl 
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And  by  a  Paragraph  in  the  Statute  of  Frauds,  it  is  enaAed, 
That  no  Aiiion  Jhall  be  'brought  to  cbatgi  an  Executor  or  Admi^ 
nijlrator  upon  ^  Special  Promtfe^  to  anfwer  Damages  out  of  bis 
hwn  Eftate^  or  to  charge  the  Defendant  upon  any  PromJfe^  to 
an/werfot  the  Debt  at  mifcarfiage  of  another^  unlefs  the  Agree* 
ment  upon  which  the  ji^ion  is  brought,  is  put  into  H^rifing^ 
or  fome  Memorandum  or  Note  thereof  andjigned  by  the  Party^ 
to  be  charged  therewith^  of  by  fome  other  Perjons  authcrifed  iy 
him, 
I  Since  this  Statute  this  Cafe  happened,  {viz.)  Lejfeeft^  Yeart 

died|  Ie;iving  Rent  in  at  rear  /  his  Widow  promifed  the  LefTor, 
that  if  he  would  permit  her  to  enjoy  the  Lands  till  Lady^dayf 
and  to  remove  leveral  Goods,  ihe  would  pay  the  Arrears  due 
in  the  Life-time  of  her  Hufband,  which  was  i6o/.  and  200/. 
more ;  the  Queftion  was,  fince  there  was  no  Memorandum  of 
this  Matter  in  Writing,  whether  the  Promrfe  was  good  or  not ; 
and  adjudged  that  it  was  not,  for  it  was  void  as  to  the  160/. 
becaufe  that  was  the  Debt  of  the  Hufband,  and  not  put  into 
Writing ;  and  being  void  in  Part,  it  is  fo  in  the  Whole,  be- 
caufe it  is  In  an  intire  Agreement.  2Veni,  223.  Lord  Lex* 
ington  verfus  Cierle. 

A.  covenanted  with  B.  to  put  his  Son  an  A  pprentice  to  C. 
or  i>therwife,  that  his  Executors  (hall  pay  B.  20/.  if.  doth 
not  put  his  Son  an  Apprentice  to  C  anddieth;  B*  brings 
Debt  agaxnft  the  Executors  of  A,  Per  Curiam^  It  doth  not 
lie,  for  it  cannot  be  a  Debt  in  the  Executor,  when  it  was  00 
•P.3^El.iVrr<tfvcri:  Debt  itt  the  Teftator.  If  a  Man  covenant  to  pay  10/.  Debt 
Aupn^  Crook,p«rt.3.  jj^^j^  againft  his  Executor,  but  not  when  he  covenantcth  that 

his  Executor  fhail  pay  10/. " 

If  an  Executor  pleads  Pkne  adminiflravitf  the  Plaintiff  may 
pray  Judgment  againft  him  when  Aflets  come  unto  him ;  bot 
the  Plaintiff  is  to  be  barred,  if  he  acknowledge  it ;  and  if  he 
denieth,  thdt  he  hath  not  fully  adminiftered,  which  is  found 
againft  him,  he  fhall  be  barred  alfo,  and  pay  Cofts  to  the  De- 
fendant* When  it  is  found  that  the  Defendant  hath  fome 
AiTets,  although  of  little  Value,  fo  as  he  hath  not  fiilly  ad« 
miniftered,  the  Plaintiff  (hall  have  Judgment  ior  the  intire 
Debt ;  and  (hall  not  have  Execution  but  of  as  much  as  is  found, 
and  (hall  not  be  barred  for  the  Reiidue ;  and  if  more  Aflets 
come  afterwards,  he  may  have  a  Sci.fac,  to  have  Execution 
thereof.  JBut  if  it  be  found  that  he  hath  fully  adminiftered, 
or  if  it  be  fo  jpleaded  and  confeiled,  the  Judgment  (hail  be 
againft  the  Plaintiff.  And  therefore  Mary  Shlpli^s  Ca(e,  /3. 
[     "^02     ]    »   8.  yj/.  134.  that  if  an  Executor  plead  P//y7^  <7^imm^rtft;i/,  the 

Plaintiff  may  take  Judgment  prefently,  and  except  when  he 
B  M.  9  Cor.  Rot.  373-  hath  Ailets,  was  denied  to  be  Law  °. 

DtghiJUr  vcrf.  IVM^ 

Crook  put  J.  fol.  373-    8  E.  4.  3.    Sir  J^iu  Needbom\  Cafci  lib.  S.  foL  136.     ti  H.  7.  4-    si 

H.  7.  31.     II  H.  4.  83.    »e£.  4-  i7- 

If  an  Executor  of  ^  Leflee  for  Years  doth  aflign  over  hi| 
Intereft,  an  AAion  of  Debt  doth  not  lie  againft  him  for 
Rent  due  after  the  Aftignment;  and  if  a  LdSee  for  Tears 
doth  aflign  all  his  Intereft  and  dies,  the  Executor  (hall  not 

be 
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be  charged  for  the  Rent  due  after  his  Death,  bccaufe   the 

perfonal  Privity  of  Contraft,  as  to  the  Aftion  of  Debt  is  de-  o  c.  Kb.    3.  fol.  44. 

tcrmined  »,  HraUer'%  Cafe. 

Information  in  the  Exchequer  in  Nature  of  an  Account 
^as  brought  againft  D,  Executor  of  IV.  M.  who  had  received 
Money  of  the  Queen's  amounting  to  1500/.  Upon  fpecial 
Vcrdift,  the  Cafe  was,  That  IV^  M.  had  received  annually 
put  of  the  Exchequer  50/.  as  a  Fee  for  his  Diet  for  thirty 
Years,  which  was  paid  him  bv  the  Command  of  the  Lord 
Trcafurcr,  who  had  Authority  by  Privy  Seal,  to  make  Allow- 
ance and  Payment  of  all  Fees  due  \  but  in  Truth  thefe  were 
jiot  any  due  Fees.  The  Queftion  was,  whether  his  Executors 
ihould  be  charged.      Per  Curiam,   They  ihali   be  charged ;  ,       ^ 

for  this  Payment  by  the  Lord  Treafurers  Appointment  was 
not  allowable;  for  the  Privy  Seal  is  not  fufiicient  Authority  ,  jj       gj  j^^^g^^* 
to  difpofe  of  the  Queen's  Treafure^  unlefs  where  it  is  due  ;  Cafe,  Crook  part  3.  foL 
;uid  he  difpofing  of  it  Qtherwife,  it  is  put  of  hi$  Ai^thority  p.     545.C.Iib.  M'fo<9o.b. 

Scire  facias  was  fued  by  //.  againft  W,  Exceptor  to  Jiis 
Father,  for  Execution  of  a  Jpdgipcnt  obtained  againft  thp 
Teftator;  the  Pefendant  pleaded  Piene  adminijlravii  at  the 
Time  of  the  Bringing  of  the  Aflion ;  and  thereupon  they 
were  at  Iflue,  Pef  Curiqm^  It  is  no  gopd  Plea,  but  the  Exe- 
cutor ihould  have  pleaded,  there  was  nothing  in  his  Hands 
at  the  Time  of  the  Teftator's  Deaths  becaufe  the  Judgment 
bound  him  to  fiitisfy  that  Debt  before  others  ^  but  by  joining  t    ft 

of  Iflue  the  Advantage  of  tl^at  Exceptipo  to  the  Plea  is,  Moor"  Rc'^^j.  fol/f^i' 
waved ''.  n,  ix;8. 

Scire  ficias  againft  !f xe^iytors,  upon  ;i  Judgment  againft 
their  Teftator  in  Debt ;  they  plead,  that  before  they  had  any 
Conufancc  of  this  Judgment,  they  had  fully  adminiftered  aU' 
their  Tcft«uor*s  Goods  in  paying  of  Debts  upon  Obligation  : 
Sur  demurrer  adjudged  for  the  Plaintiff,  and  that  it  was  ^o 
good  Plea ;  for  they  ;^t  their  Peril  ought  to  take  Conufancc  of 
£)ebts  upon  Record,  and  ought  firft  of  all  (unlefs  for  Debts 
due  to  the  Queen,  wherein  ihe  hath  a  Prerogative)  to  fatisfy 
them ;  and  though  the  Recovery  was  in  another  Cot;nty  than 
where  the  Teftator  and  Executors  inhabitedl,  it  is  not  material. 
But  if  an  A£tion  be  brought  againft  them  there  where  they  iur 
habic,  and  before  their  knowing,  thereof  they  pay  Pebts  upon 
Specialties  ;  that  is  allowable  %  '  t  4  H.  ^.  8.  at  Ed.  4. 

^  ai*  M.  4ft  &  43Sliz. 

B.ot,  617.    Zto/f/Mverfos  Hihhim^  Crock  part  3.  fol^  5  ^ 

Debt  againft  B.  as  Executor ;  he  pleads  Plene  adminiflravit : 
and  it  was  found  by  Verdift,  that  the  Defendant'^  Wife  Was 
made  Executrix,  and  ihe  by  Fraud  to  deceive  the  Creditors 
made  a  Gift  of  her  Goods  before  Marriage  with  the  Defendanty 
and  yet  {he  retained  them  in  her  Pofleffion,  and  took  to  Htaf? 
band  the  Defendant ;  the  Wife  dies,  and  the  Defendant  had  \  403 
in  his  Hands  fo  many  of  the  Goods  as  would  fatisfy  the  Cre- 
ditors their  Debu.  Judgment  for  the  Plaintiff;  for  the  De« 
fend  ant  had  by  his  Plea  confefled  himfelf  to  be  Executor  ;  and 
Ufi  that  he  is  chargeable,  becaufe  the  Property  pf  the  Goods 

G  ^  did 
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V 

';^/?i'^c'i>f  M^^    ^*^  "^^^  E?^*  °"*  ^^  ^^'^  ^^^^  ^^  ^^  Grant,  the  fame  being 
^pfTgla^c/ritsTs^*  ni^^c  by  ?'ra«^>  and  fo  void  by  the  Stat.  13  £/«  *. 

Deht  againft  an  Adnuniilratrix  upon  a  Bond  of  600/. 
made  by  the  Inteflate ;  the  Defendant  pleaded,  that  the  In- 
tjeftate  and  his  Son  acknowledged  a  Recognizance  to  the  King 
of  100/.  and  another  of  800/.  to  J3.  and  another  of  loa/. 
to  M,  and  divers  others,  over  and  above  which  (he  had  not 
Aifets ',  and  after  faid  fhe  had  not  fufficient  Afiets ;  the 
Plaintiff  replied,  that  the  Recognizance  to  B.  was  for  400  /. 
which  is  paid,  and  the  other  to  M,  was  for  Performance  of 
Covenants,  nqne  whereof  is  broken,  and  that  the  Recogni- 
zance ftands  in  Force  by  Covin  of  the  Defendant-  It  was  re- 
folvedy  I.  That  the  liar  was  infufficient,  for  that  firft  (he  con- 
feiTed  that  (he  had  fufficient  Aflets  to  pay  the  faid  Recogni- 
zance$,  and  afterwards  denied  it,  2.  Her  Plea  Is  too  general, 
/  but  (he  ought  to  have  fet  forth  how  much  Aflets  ihe  had»  be- 

caufe  (Tie  had  knowledge  of  them  \  alfo  the  Bar  is  infufficienty 
*  c.  lib.  p.  fol,  Z09,  becaufe  the  Intedate  was  bound  in  the  Retpgnizance  with  ano- 
rrejkamr^  Cafc.  \}citTy  and  thc  Defendant  hath  not  averred  that  the  other  had 

Wul'ctEm^^  not  fufficient  to  have  fatisfied  them  ^ 

As  tp  Anions  of  Covenant  brought  againft  thc  Executor 
upon  a  Covenant  of  the  Teftator  \  it  is  to  be  obferved,  that 
fome  Covenants  dre  exprefs,  in  which  the  Executor  is  named, 
and  fome  run  with  the  Land,  in  which  the  Executor  is  nor 
named  ;  and  thefe  are  Covenants  in  Law  \  but  in  both  Cafes 
he  is  liable  to  an  Adlion  of  Covenant* 

As  to  thofe  Covenants  which  run  with  the  Land,  the  Exe- 
cutor is  always  chargeable,  even  aftfr  the  Afftgnment  of  the 
Term,  and  after  the  Acceptance  of  the  Rent  by  the  Lejfor  or  his 

f'cro.5aif'"''''^''"'''  ^0''^''^^  C*^'*-)     ^cffee   for  Years  covenanted  //)  repair;  thc 
%  Roil.  Rep.  63.         LeiTor  affigned  thc  Reverfion  to  %>  $.  and  the  Le^ce  affigned 

the  Term  to  E,  G.  then  ?*.  S.  thc  Aiiignee  of  thc  Reveriion, 

brought  an  AAion  of  Covenant  againft  the  Executor  of  the 

Leflee  for  not  repairing,  &c,  qfter  the  AJftgnmettt  of  the  Term  ,• 

and  adjudged  that  it  would  lie,  it  being  on  ;\n  exprefs  Covenant 

which  runs  'with  the  Land,  by  which  the  Covtenantor  and  hi| 

fufb*E^JJtlr'%^t^^      *  Executors  likcwife  are  always  liable  fo  long  as  they  have  any 

AJfignmtHt of  thi  Term;   Affcts,  not  bv  Rcafon  of  any  Privity  of  Contra^,  but  by  the 

ena/o  it  the  Ca/,fo/Pii-  exprcfs  Covcnant  itfelf,  and  by  Virtue  of  the  Statute  32  H.  8. 

cher^^^Toyqr,  iSalk.  ^^p^    ^^^  ^Ji^hich  gives   the  AJfignee  of  the  Reverfton  the  fame 

Benefit  of  /Iciion  againjl  the  Executors  of  the  Lejfee  for  net 
performing  the  Covenants  4vntaine4  in  the  Leafe,  as  the  Leffors 
themftlves  mhh^  have  hod^  if  no  fuch  /^J/tgnrnent  had  been  made; 
by  which  a  Defcrcl  at  Common  Law  \yas  remedied  ;  for  before 
this  Statute  an  Aflignee  of  a  Reveriion  could  not  have 
Benefit,  bccaul'e  he  was  neither  Party  or  Privy  to  the  Con- 
traa.' 
w* ton^*^  ya-fus  Ga^,^  But  ah  Executor  is  bound  by  tlie  exprefs  Covenant  of  his 
Cro.Cir,  12!.'       -      Tefiator,  though  it  rs  cof lateral,  and  doth  not  run  Hvith  the  Land, 

as  thx)fe  Covenants  do  which  are  to  pay  Reiti  or  to  repair,  &c. 
As  for  Ihrtancc  ;  thc  LeflTee  covenanted  for  himfelf,  bis  £x/- 
ctitors  and  Afiipns    nit  tc  eve5l  any  Buildings  on  the  Land,  to  the 

1  rejudice 
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Pnjudice  of  the  Leffor ;  aftencards  the  Leffte  ajjigned  the  Term^ 
and  died  j  then  the  LeJ/or  accepted  the  Kent  of  thq  ^ffignee^ 
and  afterwards  brought  an  A£lion  of  Covenant  againft  the       \     juqa     1 
Executor  of  the  Leffce,  ^c.    It  was  objeAed  that  tlus  Action       *'  •     ' 

would  not  lie,  becaufe  by  the  AfQgment  of  the  Term,  and  the 
Acceptance  of  the  Rent  from  the  Affignee,  the  Prhrity  of  Con- 
traA  was  determined  }  but  adjudged  that  neither  the  one  or 
the  other  (hall  bar  the  LeiTor  from  an  A£tion  againft  the  Exe- 
cutor of  the  Leflee  \ipon  an  express  Covenant^  which  he  made 
in  his  Life-time. 

In  MorUf%  Cafe,  Anno  v  Will,  this  AAion  was  extended  MwUy  ▼etfw  fM9^ 
to  the  Affignee  offucb  Enecutor,  which  before  extended  only  to  a  ¥•»«•  5^« 
the  Executor  himfelf  upon  an  exprefs  Covenant  of  the  Tef-* 
tator,  {viz.)  The  Biftfop  of  Winchefter  made  a  Leafe  to  'VC.  S. 
for  Twenty-one  Years,  and  died ;  the  Leflee  'ai&gned  the 
Term  to  JV*  N.  and  made  him  Executor,  and  died ;  and  the 
jffffgnee  made  E.  G.  his  Executor,  and  died;  then  the  Exe- 
cutor of  the  fucceed^ng  PHhop  brought  an  A£Uon  of  Cove- 
nant againf^ .£.  G*  the  Executor  of  the  AiEgnee,  who  was 
Executor  of  the  Leflee,  and  laid  the  Breach  for  not  repairing 
it\  the  Life-time  of  the  faid  fucceeding  BUhop ;  and  adjudged 
that  the  Aftion  woul^  lie,  tho'  the  Covenant  was  made  with 
the  preceding  Bifliop,  and  though  it  was  the  Executor  of  the  ^ 

Leflee* 

§,  III.  What  is  to  be  confidered  of  the  Executor, 
defirous  to  be  rcfolvcd  whether  it  were  better  to 
accept,  or  to  refufe  the  £xec\itorihip. 

I  •  Divers  Things  to  be  conjidered  of  him  fuho  would  he  refolved^ 
nvhetier  it  were  tetter  to  accept^  or  to  refufe  the  Executor/hip* 

2.  Ihefr/l  Thing  to  be  inquired  in  this  Cafe  concerning  the  Tef'- 
tator. 

3.  Of  the  jf^thority  and  Charge  of  the  Eficecutor.  '  ' 

4.  The  Executor  may  not  meddle  with  the  Lands,  Tenements  cr. 
Hereditaments  of  the  Teflaior,  but  the  Heir. 

5.  The  Heir  hath  not  to  deal  with  the  Goods  and  Chattels  of  the 
Tefator,  but  the  Executor. 

6»  The  Tefiator  may  give  Power  to  his  Executor  to  fell  bis  Lands  for 

Payment  of  his  Debts,  or  other  furpof. 
7.  What  if  fome  of  the  Executors  named  do  refufe  ?  whether  may 

the  reft  fell  the  Lands  according  to  the  Tefiament  ? 
8*  Whether  the  Executor  of  him  that  had  Lands  in  Peeftmple^ 

^ee^tail,  or  for  Term  of  Life,   may  recover  the  Rents,  Fee^ 
farms,'  or  other  Arrearages  againfl  the  Tenants  which  ought  ta 

have  paid  the  fame  in  the  Life,  of  the  Tefiator^ 

9.  Thefecond  Thing  to  be  inquired  concerning  the  Tefiator^ 

10.  Of  the  Authority  and  Charge  of  the  Executor  of  an  Executor.  ' 
J I .  Tvhether  divers  being  afpgned  Execiitors,  whereof  fome  he  dead, 

the  Executor  of  the  Executor  dfceafed  may  be  joined  in  AQ'^m  ' 
with  thei  Executor  furviving, 

la.  What 
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|2,  Of  the  Authority  and  Charge  of  the  Executor  of  an  Jimmm 

Jtr^tar. 
*3.  ^hat  is  to  be  confidered  about  the  lajt  Will  of  the  Tefiator. 
r     405      1        J  4.  Whether  the  Executor  may  convert  the  Rejidue  to  his  own  Ufe, 

45.  IVhether  he  that  u  named  Executor  Jhall  lofe  hi/  Legacy ^  if  be 
do  refufe  the  Executorjbip, 

16.  U^hat  is  to  be  confiatred  in  the  Perfon  of  the  Executor, 

1 7.  What  is  (0  be  cqnjidered  of  a  Wife  Executrix. 

18.  What  is  to  he  confidered  in  the  Perfon  of  the  Co^Executor^ 

19.  Whether  ^ne  Executor  may  prejudice  another. 
10.  Whether  one  Executor  may  fue  another. 

.^  21.  Whether  one  of  the  Executors  may  alone  fell  the  Goods  of  the 

Teftfltor. 
22.  Whether  the  Co^Executor^  after  Refufal,  may  meddle  as  £x* 

ecutor. 
^3.  What  if  to  be  fonfidered  in  other  Perfons  with  whom  the  Ex^ 

ecutor  is  to  deal. 


H 


E  (i)  that  is  dcfirous  to  be  refolved  whether  it  were  better 
for  him  to  undertake  the  Executorship,  or  to  refiife  the 
fame,  muft  eoniider  divers  Things;  where9f  f^^^  concern 
f  H«c  &  alia  qas  ab  the  Teftator^  and  fomc  cpncern  the  perfons  of  others  *. 

coafideranda  fuxu,  traduntnr  a  Jo.  de  C^ib.  in  traA.  de  executor^  olt.  vq]«  %.  part  q.  i.  cua  fc^ 
CfUy  fi  piactac,  SKijuni|{a»  Sidur.  in  Rub.  de  jure  delib.  C. 

Of  thofe  Things  which  concern  the  Tefator^  the  iirft  and 

principal  Thing  to  be  regarded  is  his  Subftance  or  Wealth. 

Firil  of  all  therefore,  (2)  it  behoveth  him  that  is  named 

*  Executor,  to  inquire  diligently  what  Goods  and  Chattels' did 

»  Sicliar.  in  d.  Rsb.de  belong  to  the  Tcilator  at  i\ic  Time  of  his  Death  ^,  and  what 

'  jnrcdchb.c.  Debts  were  then  due  unto  htm;  and  on  the  contrary,  what 

t^m&lwr!"'**  ^*'  ^^^^^  J^*=  ^^^  ^^  Teftator  did  owe  unto  other  Men  % 

For  (3)  as. the  Executor  may  enter  to  all  the  Goods  and 
i*  L.  cum  hacrcdes.  de  Chattels  which  did  belong  unto  thcTeftator  **,  and  were  in  his 
acquir.  polT.  U  ha:re-  Poflcffiojat  at  the  Time  of  his  Death  %  and  hath  Aftion  againft 
Plow\\^'i.rcJi:^"Lttf  cverpDebtor  of  his  Teftator  ^  5  (b  (ball  every  one  to  whom 
Greifo.  &  Fox.  the  Tcftator  \va5  iifdebted  have  Aftion  againfl  the  Executor, 

«  Caguol.  in  L.  in  pre-  (efpecially  having  an  Obligation,  or  other  Specialty,)  fo  far  as 
allirfiib '  n* '''''*"^*  ^  ^^^  Goods  of  the  Teftator  will  extend  «,  and  fo  long  as  the 
Mnftit.  depcTOt  &  ^^ccutor  hath  Aflets  in  his  Hands'*.  Howbeit  where  any 
temp.aaion.  Ttrnisof  Debt  is  due  to  the  Teftator,  this  Ihall  not  charge  the  Executor 
l.aw,  verb.  Executor,  as  Aftcts,  becaufe  it  is  a  Thing  in  Aftion,  and  not  in  Poflcf- 
dc^fb^C*'  ^"'  '^*^""  ^*^"  ^  Which  C  onclufion  is  very  reafonable,  when  as  the  Ext 
••  Terms  tf  the  Law  ^cutor  hath  ufed  fuch  Diligence  for  the  Recovery  thereof,  that 
▼erb.  Executor.  he  Cannot  be  juftlv  charged  or  blamed  for  not  having  the  fame 

*  Brook    Abridg.  tit.  }n  hi$  own  Hands  \ 

en  ecutor,  n.  iii, 

^  C.  fine  culpa,  de  rrg.  j«r.  6.     Quod  fi  per  eum*fte:it  qro  minus  babeat,  in  eo  cafu  eft,  de  jurecirili 

*  can.  »c  fi  in  manibus  recineret*  L.  jur.  civili.  ff.  de  cond.  &  demon.  Feckius  in  c.  cum.  not.  fiat,  de 
tcg.iibr  |.  c.  6.  &  7. 

As  (4)  for  Lands ^  Tenements  and  Hereditaments  of  the  Tj/?^- 
tor^  they  fliall  dcfcend  to  his  Heir,  and  ftiall  not  come  to  the 
EjceQUtoTf  for  by  the  Laws  ot  this  Realm,  as  (5)  the  Heir 

ha»K 
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hath  not  to  deal  with  the  GSoods  and  Chattels  of  the  DeceaC-  ^^^  -.  ^^  „- 
ed*;  Domorehftth  the  Executor  to  do  with  the  Lands^  Tc-  c.  7.  &a4.    idem  lib' 
aemenis  and  Hereditaxnenti  ''•  a.  c  10.  &  c.  1 1  .Term* 

^     .  ,    ^  ^      >  of  Law,  vcrb.Executor. 

^  \>Q>Qt,  &  Stnd,  ubi  fapr.    Trad,  de  repub.  Angl.  lib.  3.  c.  6,  ;• 

The  Teftator  devifed  that  his  Executors  Jbouli  fell  his  Lands  /  3  Leon.  irp. 
they  levied  a  Fine  and  fold  it,    and  the  Cognifee  claimed       [     406     ] 
by  Virtue  of  this  Title,  it  was  pleaded,  that  partes  finis  nihil 
habuefunt ;  but  adjudged,  that  upon  giving  the  fpecial  Matter 
in  Evidence,  they  ihail  be  in  by  the  Will,  and  not  by  the 
Fine. 

The  Hufband  d()Tifed  a  Copyhold  to  his  Wife ;  and  if  Ihe  Stal  ver.  Sbefpmi^ 
had  Ifloe  by  bitn,  then  to  fodi  Iflue  at  the  Age  of  twenty^one^  %  Cro.  199^ 
and  if  no  luch  Ifiue,  then  fhe  to  choofe  two  Attornies,  and 
make  a  Bill  of  Sale  of  his  Lands  to  the  befl:  Advantage :  Ad- 
judged this  was  an  Atithoritj  to  name  the  Attomies  who  fhould 
fell,  and  that  accordingly  they  might  hwfully  feH  ;  and  that 
the  Vendee  (hall  be  in  by  the  iVilly  without  any  new  Surrender. 

The  Teftator  appointed  that  T.  S,  and  JE.  G.  Jhould  fell  his  19H.  8.  49. 
LandSf  and  made  them,  Executors,  and  died  $  in  fuch  Cafe  if 
they  refiife  the  Executorfliip,  yet  they  may  fell  the  Lands, 
becaiife  chey  are  appointed  by  their  proper  Names  fb  to  do  ; 
but  if  they  had  not  been  named  by  their  proper  Names  the 
Sale  had  been  good  5  for  it  hath  been  *  ruled,  that  a  Devife  ,  ,  ^  vcrfu«  VtMintt 
to  his  Sons  in  Lav;  to  fell  the  Lands  without  naming  them,  and  cro.  £1.  ^6.  ' 

afterwards  one  of  them  died,  yet  the  Survivors  may  felL  Moor  147.  S.  C. 

I  JLeon.  a 86.  S.  C. 
3  Leon.  106.  S.  C.      i   And.   145.   S.    C. 

So  where  the  Devife  was  to  four  Perfons  (naming  them)  to  Jfonifauft  ▼.  GreM/M, 
the  Intent  that  they  fell  his  Lands ;  and  the  Teftator  made  ^'P-  ^^'-  ^• 
them  all  joint  Executors,  and  died ;  then  one  of  them  refufed  ,•  oouidc  4^8.  c.  * 
it  was  adjudged  that  the  reft  might  fell.  Codb.  77.  s.'  c. 

This  was  a  doubt  at  Common  Law,  becauie  it  was  a  Truft 
repoied  in  all  of  them  by  the  Teftator  himfelf  $  but  if  inftead 
of  refuRng  one  of  them  had  died^  there  the  Survivor  might  fell, 
because  this  was  the  A  A  of  God,  which  ihall  not  prejudice  any 
Man* 

Now  whore  Lands  be  devifable  by  Will,  (whereof  we  have 
fpoken  before  *»,)  the  (6)  Teftator  may  give  Power  and  Autho-  °  ^^V*  '^'^.y  '•  ^' 
rity  to  his  Executor  to  fell  the   fame  Lands,  either  for  the  *^""*   «i«cnti  u«. 
Payment  of  his  Debts,  or  for  fome  other  Purpofe^,  and  the  •Pcckius  tit.  devife. 
Sale  made  thereof  by  the  faid  Executor  is  good  and  lawful  p  ;  ?  peJkit'etSJ'loco. 
and  where  divers  Perfons  are  named  Executors  by  the  Teftator, 
though  (7)  Part  of  them  after  the  Death  of  any  fuch  Teftator, 
do  refufe  to  take  upon  him  or  them  the  Adminiftration  and 
Charge  of  the  fame  Will,  wherein  they  be  fo  named  Executors, 
and  the  Refidue  of  them  do  accept  and  take  upon  them  the 
Care  and  Charge  of  the  fame  Teftament  and  laft  Will  \    It  is 
ena£ted  by  the  Statutes  of  this  Realm,     **  TChat  then  all  Bar-^  ai  H.  8.    c.  4. 
*'  gains  and  Sales  of  fuch  Lands^  Tenements  and  Hereditaments  ^ 
**  Jo  willed  to  be  fold  by  the  Executors  of  any  fuch  Tejiator^  as 
**  tvell  befort  ihe  Making  of  that  Statute  as  after,  made  or  to  be 

*•  made. 
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**  mMje^  fy  him  nr  ihtm  tmlj  of  tin  fame  Executors  tiatfi  tk  ^* 
*'  cfpt  er  bavi  acc^teJ,  or  taien  upon  bim  »r  them,  anjftub  Can 
^  or  Adminifitstion  of  any  fucb  H^U  and  Tefiament^  fbaU  hi  m 
*^  good  and  ^e^iufll  in  Law,  as  if  ail  the  Refidue  of  the  fame 
**  Mfeecutots  named  in  the  faid  "Teftament^  fo  ^rfufing  the  Aimifii* 
*^  Jlration  of  the  fame  Tefiament-^  had' joined  with  bim  or  them  in 
f<  mating  of  the  Bargain  and  Saleoffuch  Lands ^  Tenements  «f 
•*  other  Hereditaments y  fo  willed  to  be  fold  by  the  Executors  of  atij 
'*  ftseb  TeSatorf  which  before  that  Jime  bad  made  or  declared,  at 
*  '*  that  after  fbould  make  or  declare,  any  Will  of  any  fucb  Lands, 
•*  Tenements,  or  other  Hereditaments,  after  his  Deceafe  to  be  fdd 
'^  by  bis  Executors,  as  may  appear  by  the  Statute  in  that  Behalf 
f     ^07      1       ''  fnade.     Howbeit  it  is  provided,  thai  the  faid  Statute  JbaU  mt 

•*  extend  to  give  Power  and  Authority  to  any  Executor  or  Extoh 
''  tors,  at  any  Time  after,  to  bargain  or  to  put  tq  Sale  any  Lands, 
**  Tenements  and  Hereditaments,  by  Virtue  and  Authority  of  anj 
,  *'  Will  or  Teftament  made  before  the  faid  Statute,  otberwife  tbaa 
''  they  might  do  by  the  Courfe  of  the  Common  Law^  afote  the  Ma* 
"  ting  of  the  fame/* 

Befides  that,  fuppofmg  the  Cafe  were  fuch,  as  the  Lands 

being  devifablei  the  Executors  had  Power  to  fell  the  (mt,  aod 

to  diftribute  the  Profits  in  pios  ufus  /  yet  after  the  Death  of  the 

Teftator^  the  Inheritance  flialldefcend  unto  the  Heir,  andfluU 

«  Ptfkiiis,  tit  devifesy  remain  ia  him,  until  the  Executor  have  fold  the  faone^.    And 

f foL^'n  '''\\^'^  if  the  Executors  themfelvcs  do  enter  iato  the  Lands,  after 

'  ^*    *  which  Entry  fome  Man  offereth  a  Sum  of  Money  or  Price  of 

the  fame  Land,  and  the  Executors  refufe  to  take  the  Money 
offered,  becaufe  the  Money  is  under  the  Value  of  the  Land, 
and  the  Executors  intend  to  fell  the  fame  dearer,  and  fo  keep 
the  Land  in  their  own  Hands  by  the  Space  of  one,  two,  or 
three  Tears,  converting  in  the  mean  Time  the  Profits  arifing 
forth  of  the  fame  Land  to  their  proper  Ufe  ;  in^this  Cafe  the 
Heir  of  the  Teftator  deceafed  may  enter  to  the  Lands,  and  put 
»  PctkiDi  nbi  fopm,  out  the  £xecutors^ 

Brook  Abridg.  tit.  de« 

vife,  n.  19.      38  £d.  3.    AiL  pi.  3.    Lit.  §.  383. 

^evife  to  his  Wife  for  Life,  then  to  his  Son  in  Tail,  and  it 
Co.  Litt.  Ill,  ii|.      he  died  without  Iflue,  then  the  Lands fbould  be  fold  by  bis  Ext' 

cutors ;  the  Wife  died,  then  one  of  the  Executors  idicd,  and 

then  the  Son  of  the  Teftator  died  without  Ifluc,  and  the  fur- 

"vivipg  Executor  fold  t^e  Land}  adjudged  that  the  Sale  was 

nor  good,  for  the  Executors  had  no  Intereft  but  only  a  bare 

Authority  to  fell,  for  the  Lands  were  not  devifed  to  the  Ext* 

cutors  to  fell :  fo  that  this  being  only  an  Authority,  it  fhall  not 

furvive. 

Xoci  verfut  Logging  But  whcrc  the  Teftator  devifed  his  Lands  to  two  Executors  U 

ir^°^>'^YCTfoi^4i&,  t^  fi^^f^^^  ^>ed,  then  one  of  his  Executors  died;  adjudged 

S.  p^^  ^"  ***    *  '  that  the  *  Survivor  may  fell,  becaufe  this  was  a  ^rufl  couplii 

%  And.  S9'  '^ith  an  Intere/l  •,  and  'tis  not  like  a  Dcvifd  that  his  Execuisrs 

Owen  15$.  8,  C.       ^^//  yj//^  for  that  is  an  Authority  and  no  Interejl ;  and  an  Au^ 

l^r  uu\  Cv     ^^^'''O'  ^^^  ^^  ftriftly  purfued,  which  cannot  be  done  in  this 

By  thc^iamc  of  ^•tw  Cafc,  bccaufc  thcTcftator  appointed  two  to  fell  s  and  there  bc- 

Ycrfai  Cm<7.  iof 
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ing  but  one  living,  that  Authority  and  Trujl  which  was  given 
jointly  to  both  is  determined. 

But  an  Executor  may  fell  where  he  hath  only  an  Authority  Bo^vdi  ytt:xii  Same:^ 
and  no  Intcreft ;  as  where  the  Tcftator  de.viicd  his  Lands  to  "^- 1°**"  35«' 
b^  fold  by  his  Executors  for  Payment  of  his  Debts  ;  rherc  were 
two  Executors,  one  of  thetn  died  ;    it  was  adjudged  that  the 
Survivor  might  fell,  though  he  had  only  an  Authority  aiid  no 
Intereft. 

But  certainly  where  Lands  are  dcvifed  to  be  fold  by  Exccu-  Barrhgthn  v;  K»igl\ 
tOTS  for  Payment  of  DebtSy  this  gives  them  an  Intereft,  becaufe  Hatdres  419. 
th^  Payment  of  Debts  is  a  good  Confideration  j  and  when  they 
arc  fold,  the  Money  is*  Affets  in  their  Hands  to  charge  theni  *  ^^^^'^^  ^'  ^'"'"^^ 
with  an  Adtion  of  Debt ;  and  if  they  rrfiile  to  fell,  they  may 
be  compelled  by  a  Hill  in  Equity. 

The  Tcftator  dcvifed,  that  his  Lands  fhould  be  fold  by  his  Bur^ietl  -^^  Current, 
Executor,  and  the  Money  ihould  be  for  his  younger  Childrens  ^ardrcs  405.      ^^  ^ 
Portions;  the  Executor  died  before  the  Sale,  but  the  Heir  at  ,chlcc.  Hep.  35^ 
Law  was  dec  reed -to  fell. 

If  a  Man  devife  by  his  Will,  that  J.  /?.  and  C.  D.  whom        [      ^og     ] 
he  makes  his  Executors,  fliallfell  his  Land^ir  Payment  of  his 
Debts,  and  they  refufe  to  be  his  Exeoutors  ;  yet  nevcrthelefs 
they  may  fell  his  Land,  becaufe  they  are  named  by  their  proper 
Names  ^  ;  but  if  he  had  dcvifed,  th?.t   after  the  Deatli  of  his  •  Futb  -  1.   t.   parnl. 
Wife  his  Land  fiouid  be  fold  by  his  i-xecLtors  'with  the  AJfent  of  ^"^^   ^t-   v. 
A.  B.  and  maketh  his  Wife  and  a  Stranger  his  Executors,  and 
dieth,  and  the  Wife  dieth,  and  the  'faid  A.  B,  alfo  ;  in  thi^ 
Cafe  the  Authority  of  felling  the  Land  is  determined  and  ex- 
tinft  bv  the  Death  of  A.  B.  v/ithout  whofe  Confent  it  cannot 
be  fold  '  ;  and  therefore  if  the  furviving  Executor  fhould  fell  »  Fulb  uU  fupra.  D'-'i* 
the  Land  fo  devifcd,  the  Sale  is  not  good  in  Law,  for  want  of  f<^^'  *i*  9* 
fufficicnt  Authority  ".     But  if  the  Teftator  feifed  of  divers  «  in  hanc   fentcnti  "^ 
Manors,  Lands  and  Tenements  in  Socage-tenure,  bv  his  laft  dcfcendcbatfouCi.i 
Will  in  Writing  (hall  devife  all  his  faid  Manors,  L^inds  and  inq"i/D.  Dyer  loco .  - 

t^  1  •     o'/i^  J         1        TT   •       r  1.      pradiCio;  quamali! : 

Tenements  to  his  biiter,  and  to  her  Heirs  for  ever,  except  his  quutl   funt,    ut    yvr 
Manor  of  R.  which  he  doth  appoint  to  pay  his  Debts,  and  Fulb.  ubi  fupra. 
maketh  two  Executors  by  Name,  and  dieth,  and  afterwards 
one  'of  the  Executors  dieth,  and  the  other  Executor  taketh 
upon  him  the  Executorfhip,  and  afterwards  fellcth  the  faid 
Manor  of  R.  for  a  certain  Sum  of  Money  (for  the  Furpofe 
above-mentioned)  in  Fee ;  the  Sale  in  this  Cafe  is  hold  en  for 
good,  according  to  the  Intention  of  the  Teflator,    for  the 
fpeedy  Payment  of  his  Debts ""^     And  where  it  is  faid,  that  it  ^^^1^''^^^'^^^  VJ^ioul. 
the  Executors,  having  Power  to  fell  the  Land  of  the  Teftator,     "   •  **  *    P   »        5 
defer  the  Sale  thereof,  after  the  Offer  of  a   reafonable  Price, 
converting  the  Profits  thereof  to  their  own  Ufe,  there  the 
Heir  may  lawfully  enter  to  the  Land,  and  put  out  the  Execu- 
tors ;  this  is  true,  where  the  Executors  have  ilo  farther  Autho7 
rity  or  Intereft,  but  only  to  fell  the  Land,  and  to  diftribute     • 
the  Money  taken  for  the  fame,  according  to  the  Will  of  the 
Deceafed  ;  for  in  this  Cafe  the  Frank-tenement  doth  defcend 
to  the  Heir.     But  if  the  Teftator  by  his  Wilt  in  Writing  devife 
and  give  his  Lands  to  his  Executors,  which  he  willeth  to  bie 
fold,  and  the  Money  to  b&  diftributed  in  pio's  ufus  s  in  this  Cafe 
Vol.  U.  •  H  the  ' 
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the  Frank-tenement  is  in  the  Executdrs  after  the  Death  of  the 

▼  Kcllway  lib  rclat-  ^^^^^'^^^y  ^"^  ^^^  ^°  ^^^  Heir  y.  And  {q  in  this  Cafe  the  Heir 
fol.  107,  108.  n.  as.  cannot  enter,  as  he  might  in  the  former. 

ubi  ctiam  refcrc  quod    ,  ^ 

in  hac  fadi  fpccie  executor  execi^torls  poteft  vendcre  terras  ita  rclidas  ;  de  qua  tamcn  quzflxone  confnbs 
vcllm  alios  Jurifpcritcs  ;  liam  regulariter  executor  executom  ncn  poteft  vcndere^terraa,  aliat  per  pri- 
mum  cxecutGrem  Tenatoris  veodi biles.  Brook,  tit.  exccut.  n.  3.  &  inf.  cod.  §.  n.  ii.  in  fin.  Cujus 
rei  ratio  eft,  quia  mortuo  executore,  officium  fuum  non  tranilt  in  hxred.  ▼xdetur  enim  ipfioi  induftria  & 
amicitia,  elc^a.     Glof.  in  c.  rcliglof.  de  teila.  lib.  6. 

In  all  Cafes  of  Devifes  of  Lands  to  Executors  to  fell  the 

fame^  it  is  mod  prudential  to  make  ic  as  clear  and  certain  as  mar 

be,  (that  is)  that  the  Executors,  or  the  Survivor  of  them,  or 

fuch  or  fo  many  of  them  as  takj  upon  them  the  Probate  of  the 
•Ina.parti.foI.  1 1 3. a.  ^ju^  ^jf  j^j^  j^.^^^  ^^  f^j  ^j^^U  f^jja.     And  it  IS  fafer  only  to 

give  an  Authority^  than  an  Intereji ;  unlefs  his  meaning  be,  that 

thev  (hall  take  the  Profits  of  the  Land  until  the  Sale ;  and  if  he 

^  Bfownl.  part  i.  fbl.  ^^  ^^^  ihtn  it  is  requifitc  that  he  appoint  that  the  mean  Profits, 

3^  part  %.  47,  100.      until  the  Sale,  (hall  be  Aflets  in  their  Hands  ;  for  otherwife  it 

fhall  not  be  fo  *'. 

Noia  \  "Where  a  Man  devifeth  his  Land  to  be  fold  br  his  Ex- 
Mnftjf.  part  i.foU3^.  ccutors,  it  is  all  one  as  if  he  had  dcvifcd'  his  Land  to  his  Exe- 
BarH€*%  c-tfc,  jdDcs't  ^^^ors  to  be  fold  :  and  the  Rcafon  is,  becaufe  the  Dcvife  break- 
Rep^r  foL  33».  cth  the  Dcfcent  ^, 

,  A  Man  feifed  in  Fee  of  a  MefTuage,  with  which  certain 

Lands  have  been  occupied  Time  out  of  Mind,  giveth  Inftruc- 

tions  for  the  Making  of  his  Will,  and,  inter  alia,  declares, 

that  his  Meaning  is,  that  his  faid  Mefluage  and  all  his  Lands 

t      4^9     J        in  W^.  (ball  be  fold   by  his  Executors  ;  and  the  Party  which 

writes  the  Will,  pens  it  in  this  Manner,  viz.  I  will  that  my 
Houfe  wUb  all  thi  Appuftendnca  (hall  be  fold  by  my  Executors  ; 
the  Devifor  dieth,  the  Executors  fell  Part  of  the  Lands :  This 
Sale  is  good,  and  the  Lands  do  pafs ;  for  the  Words  [nmtb  M 
the  yfppurtetiances']  are  cffcftual  to  infor^e  the  Devifc,  and  ex- 
tend to  all  the  Lands,  efpecially  becaufe  the  Devifor  gave  In- 
^  H.  18  Eliz.  H'r^hnm  ftruftions  accordingly  **• 

and    H'anivaetCh    Cafe, 

Leon,  fol,  34.     3  ^^i^.  Pi.  Com.  axo.     Sanden  and  FreemaHt  Cafe. 

Laftu*  vtrtxiB  Barhty  But  the  later  Authorities  are  otherwife :  Jf.  The,Teftator 
G^'db  '^^'  B  fh  t>^^"g  f^^f^^<^  in  Fee  of  an  Houfe  called  Brocks^  and  of  eighty 
Nanit  of  X^i/"/-/**  Cafe.  Acres  of  Land  ihcreumo  appertaining ;  and  of  another  Honie 

called  Lockst  made  a  Feoffment  in  Fee  of  Brocks  apd  the  eighty 
'  Acres,  and  by  another  Feoffment  took  back  the  fame  Houfe 
and  Acres,  and  forfy  Acres  more  by  another  Name ;  and  about 
ten  Years  afterwards  he  devifed  his  Houfe  called  Brocks^  with 
all  the  Lar.ds  thereunto  appertaining^  to  his  youngedSon  \  now 
thouj»h  he  iifed  thofe  forty  Acres  with  his  Houfe  for  ten  Years 
together,  yet  it  was  adjudged  that  they  did  not  pafs  by  the 
Dcvife,  as  appertaining  to  his  Houfe,  becaufe  they  were  conveyed 
to  him  not  by  the  Name  of  Brocks^  but  by  another  Name. 

It  is  true.  Lands  may  appertain  to  an  Houfe^  but  not  h  pro- 
perly as  many  other  Things  5  therefore  to  make  them  paft, 
;htymuft  be  e^prc{^cd  thus,  (viz,)  with  the  Lands  tbereunf 

appertaining^ 
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appertaining ;  for  nothing   pafles  by  the  word  Appurtenances ^  Hearm  verfiis   AlUn^ 
but  what  properly  may  appertain*,  as  a  Devifc^of  an  Houle  with  Cro  Car'  57, 
the  Appurtenances  %  the  Conduits  and  Waterpipes,  though  at  ?.""*  J*-    ?•  5'^ 
a  great  Diftancc  will  pals.  .  '^ 

The  Teflator  had  a  Clofe^  and  an  Houfe  built  on  Part  of  it,  Archer*  vcri^t  Sennet^ 
and  a  Kiln  upon  another  Part  for  drying  Qats,  and  aIfo-/w<7 .«  \^^  '!•• 
Mills  to  make  Oatmeal  adjoining  to  this  Clofe,  which  were  ufed 
together  with  the  Kiln  for  feveral  Tears ;  and  he  devifed  the 
Mills  with  the  A'purtenances\.o  T.  S.  Adjudged  that  the  Kilji 
did  not  pafs,  for  by  a  Grant  of  an  Houfe  or  Mill  with  the 
Appurtenances,  nothing  pafles  but  what  may  properly  appertiwi 
to  it. 

j4.  dcvifef  h  that  his  Executors  firall  fell  his  Land,  and  of  the 
Money  coining  fliall  give  fuch  a  Portion  to.  his  Daughters  ;  it 
is  no  Legacy,  becaufe  out  of  Land,  and  an  Adlion  of  Account  '  S   Mar.    Dy.    152. 
lieth,  and  no  Suh  in  the  Spiritual  Court  ^  ^""""^^^  ^y^'  ^°^  ^^'«- 

If  a  Man  dcvifcth  that,  his  Executors  ihaill  fell  hjs  Lajnd  j  by 
thisiStatute,  if  one  refufeth,  the  other  may  fell  ^  but  the* Sale  f^^  pj   g    Bcudloe's 
cannot  be  made  to  him  who  refufeth  ^  Rcp.ln(l.f»rtAJb.«3. 

If  a  Man  devife  Lands  to  y/.  5.  C.  his,  Executqrs,  to  be 
fold,  5«fr,  and  one  of  them  d>eth,  the  Survivors' cannot  fell, 
becaufo  of  the  joint  Truft  repofcd  in  them.     InJ},  part.  J-  fl» 

J,  felfed  of  Lands  in  Fee  d^^vifed  the  fame  in  Tail,  and  if 
the  Donee  died  without  lifne,  that  his  faid  Lands,  fhould  be 
foId*by  his  Sons  in  Law  ^  one  of  his  Sons  in  Law  died  in  the 
Life  of  the  Donee,  and  gfter  th.e  Donee  died,  without  Ifllue, 
and  then  the  furviving  Sof:\s  Iq  Law  fold  the  Land  :  Adjudged 
that  the  Sale  was  good,  becaufe  they  were  named  generally  bis 
Sons  in  Law,  and  it  could  not  be  fold  by  them  all  j  and  the 
Words  of  the  Will  are  fatisfied  ?.         -  «  ^'    3^  *^-  *?• 

1307.     /^Mcart  •  CaCr, 
*lnft,  part  |.  fol.  113.  a.     M,  29  Eliz.  B.  K^JIonifant  and  Sii:  J^iihard  Qnenfel^^  Cafe,  Oodhplt 

fol.    77. 

One  devifed  Hou fes  devifablc  by  Cuftom  (i;i^e  Land  was  hol-  *  £  410  ] 
den  of  the  King  in  Tail)  and  if  the  Donee  died  without  Iflue, 
devifed  that  the  Land  fhould  be  fold  by  his  Executors,  and 
died  ;  the  Devifee  died  without  IfTue :  It  was  holden  in  that 
Cafe,  that  although  the  Land  efcheated  to  the  King,  yet  the 
Sale  made  by  the  Executors  fliould  deved  the  Eftate  out  of 
the  King,  without  Petition  or  Monjlram  de  droits  becau/e  the 
Vendee  was  in  by  the  Devifor  paramount  ihc Efcheat  K  *"  a^V.jk.  ifuMCo^i' 

'  '^  c^ftf^^sCife  vouched  in 

^vcHugh  €heimly'2  Caft,  C.  \\p.  ».  foL  53 

j4.  by  Will  devifed,  that  his  Executors  fhbuld  fell  his  Land^ 
nnd  died  ;  the  Executors  levied  a  Fine  thereof  to  F.  for  a  cer- 
tain Sum  of  Money  ;  and  it  was  pleaded  in  a  Suit  for  the  faid 
Lands,  ^49d partes  ad  finem  nihil  hahuerunt :  It  was  a  Quef- 
tion  whether  this  was  a  good  Plea.  Per  jinderfonh  is  a  good 
Plea  :  But  It^indham  and  Periam  Juftices  faid,  that  upon  Not 
guilty  pleaded^  the  Conufec  might  help  himfelf  by  giving  the 
i  pecial  Matter  in  Evidence^  in  which  C  afe  the  Conufee  fhall  hx 
iq,  not  by  the  Fine,  but  by  the  Devifed 

Ha  Jl. 


it 
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,  J,  de^ifcth  that  his  Executors  fhall  fell  a  Rcverfion  of  ccr- 

f^,^^^\^  M^'iSTa.'  ^^^^  ^^""^^  ^^  ^^^^^  ^^  ^^^^  ^^^^^"^ '  ^^^y  ^^^^  ^^^  fame  without 
briig.  tit.  D^vife,  fc.  Deed ;  yet  the  Sale  is  good,  becatife  that  the  Vendee  is  in  by 
,6si.  •  the  Devifc,  apd  not  by  the  Conveyance  of  the  Executors  *. 

As  (8)  for  Rents  due  to  the  Tcftitor,  «  By  the  Order  of  the 
t  Vide  Stat.  H.  8,  ac,  4*  Common  Law  of  this  Realm  %  the  Executors  or  Admini- 
'**  ^' ^^'  ♦*  ftrators  of 'Tenants  in  Fee-fimple,  Fee-lail,  and  Tenants  for 

*^  Term  of  Life,  of  Rent-ferviccs,  Rent-charges,  Rent-fecks, 
•*  arid  Fee-farms,  have  no  Remedy  to  recover  fuch  A rrear- 
**  ages  of  the  faid  Rents,  or  Fee-farms,  as  were  due  to  thofc 
Tcftutors'  iii  their  Lives ;  nor  yet  the  Heirs  of  any  fuch  Tef- 
ta tor,  not-  any  Pcrfon  having. the  RevcrHon  of  his  Efiate 
aftcrr  his  Deceafe,  may  diftrain  or  have  any  lawful  A£Uon  to 
levy  any  fuch  Arrearages  of  Rents,  or  Fee-farms,  due  unto 
him  hi  his  Life ;  by  Reafon  whereof  the  Tenants  of  the 
**  Demain  of  fuch  f>ands,  1  enements  or  Hereditaments,  out 
•*  of  the  whic^  fuch  Rents  were  due  and  payable,  who  of 
Right  ought  to  pay  their  Rents  and  Farms  at  (uch  Days  and 
Terms  as  they  were  due,  did  many  Times  keep,  hold  and 
*'  retain  fudi  Arrearages  in  their  own  Hands,  fo  that  the  Ex- 
**  ecutors  and  Adminiftrators  of  the  Perfons,  to  whom  any 
"  fucli  Rents  or  Fee-farms  were  due,  could  not  have  or  come 
**  by  the  Arrearages  of  the  fame,  towards  the  Payment  of 
**  theDebtJ,  and  performance  of  the  Will  of  the  faid  Tcfla- 
'*  tor.  For  Remedy  whereof,  it  is  euafted  by  the  Statutes  of 
**  this  Realm  as  foltoweth  ;  ^»/z.  Thai  the  Executors  ar,d  Ad- 
**  minijlrators  of  every  fuch  P  erf  on  cr  Perfons^  unto  whom  any 
•*  furh  Retiis  or  Fee-farms  are  or  fhall  heliue^  and  not  paid  at  thi 
ifoifghtVn  thf^"/ Jr,  "  Tiuie  vf  his"  Death,  fhall.  and  may  have  an  •  JBion  cf  Debt 
»0U  ui^in.tiic  JJ»Ui^     *^  fr  all  fuch  Arrearages  againfl  the  Tenant^  or  Tenants^  thai 

**  ought  to  have  ^ aid  the  faid  Rent  or  Fee  fartfi^  fa  being  kehind 
**  in  theLife^time  cf  thtir  lefatcr^  or  againfl  the  Executors  and 
**  J dmluifi  raters  of  the  faid  Tenants.  And  alfo  furthermore^  it 
'*  fhall  hd  lawful  to  every  fuck  Executor  or  Adminifrator  of  any 
**  fuch  Pcrfon  or  Perfons"^  to  whom  fuch  Rent  cr  Fee  farm  is  cr 
"  Jha/l  be  due,  and  not  paid  at  the  Time  of  his  Deaths  as  is  cfort-^ 
*'  jald^  to  dy'l  rain  for  the  Arrearages  of  all  fuch  Rents  and  Fee^ 
f      4IX  _   J        *^  far?)is,  upon  the  Lar:di,    Tenements  y    or  other  Hereditaments  ^ 

**  'ivhich  ii: ere  charged  zvith  the  Payment  of  fuch  Rents  cr  Fee' 
*^  farms y  and  chargeable  to  ihe  Dlftrefs  of  the  fnld  Tefatcr^  fo 
**  long  as  the  ja:d  Lands,  Tenements  or  Hereditaments ^  conti^we^ 
**  remain  y  and  be  In  Selfn  or' PcJfcJJion  of  the  faid  Tenant  in  De^ 
^*  maiuy  <to}>o  ought  immtdlately  to  have  paid  the  faid  R^nt  or  Fee^ 
^^  farm  Jo  bang  behind  to  the  faid  1  eftaior  in  his  Life-time  s  or  in 
"  the  Seifiu  or  Fcjfejfon  of  any  other  Pcrfon  or  Perfons  claiming 
-*  thefjid  Lands  y  "Tenements  and  Hereditaments  y  only  by  and  from 
'*  the  faid  Tenant^  by  Pur  chafe.  Gift  cr  Defcent^  in  fuch  lite 
**  Manner  and  Form  as  their  faid  Teflator  might  $r  ought  to  have 
**  done  in  his  .Lifetime  3  And  the  faid  Executors  and  Admini^ra" 
**  tors  flail  ft r  the  fume  D fire fs  lawfully  make  Avowry  upon  their 
'**  Matfcr\'afcrejciid^  Provided  alvaaysy  that  this  ABy  nor  any 
'  **  TJ:)ng  thtrein  cosit^lnedy  fhall  not  extend  to  any  fuch  Manor y 
*'  Lg)  djlo'ip  or  Dominion. in  \Vsles,  or  in  thcMarchiS  ofthefamey 

•*  where$t 


VThich      muft    kc 


€€ 
4€ 
U 
€C 


Part  VI-        Of  the  Office  of  an  Executor^ 

f  *  wiereaf  the  Inhabitants  have  ufe4  Time  without  Mind  of  Maa^ 
**  to  pay  unto  every  Lord  or  Owner  of  fucb  Lordjbipy  Manor  «r 
Dominion^  at  his  or  their  firjl  Entry  into  thefame^  any  Sum  or 
Sums  of  Mori  fVy  for  the  Redemption  and  Dif charge  of  all  Duties f 
Forfeitures  and  Penalties  y  wherewith  the  fame  Inhabitants  were 
chargeable  unto  any  of  the  faid  Lord's  Ancejlors  or  Predecejfors^ 
before  his  f aid  Entry.  '• 

"  jind  farther  be  iti  &c.     That  if  any  Man  now   hath^  or 
*'  hereafter  Jhall  have^  in  the  Right  of  his  W'ife^  any  EJIate  of  Fee^ 
**  Jimphy  or  Fee-taily  or   Fee-farm^  and  the  fame  Rents  or  Fee'* 
*^  farms  now  he  or  hereafter  fball  be  due^  behind  andunpafd  in  the 
?*  fi^fe*s  Life;  then  the  f aid  tiufhand^  after  the  Death  of  his  faid 
Wifcy  his  Executors  and  Adminijlratorsy  fball  have  an  AElion  of 
Debt  for  the  faid  Arrearages^  againfl  the  Tenant  of  the  Demain^ 
that  ought  to  have  payed  the  fame  y  his  Executors  or  Adminiflra^ 
tors  :    And  alfo  the  faftf  Hafhand,  after  the  Death  of  his  faid 
Wifcy  may  diflrain  for  the  faid  Arrearages y  in  Tike  Manner  and 
Form  as  he  might  have  done  if  his  faid  Wife  had  been  livings 
and  make  Avowry  upon  his  Matter ^  as  is  aforcfaid.     And  likC'- 
wife  it  isy  &c.     ^hat  if  any  P erf  on  or  Perfons  now  have^  or 
htreafter  fiall  have^  any  Rents  or  Fee-farms  for  Term  of  Life 
or  Lives  y  of  any  other  Perfon  or  Perfons  y  and  the  faid  Rent  or 
Feefarm^  now  or  hereafter ^  fball  be  ducy  behind  or  unpaid,  in 
the  Life  offuch  Perfon  or  Perfons y  for  whofe  Life  or  Lives  the 
State  of  the  faid  Rent  &  Fee  farm  did  depend  and  continue  y  and 
if  the  faid  Perfons  dj  die^  then  he  unto  whom  the  faid  Rent  or 
Fee  farm  was  due  in  form  aforefa'.d,  his  Executors  or  Admini" 
flratorSy  'fhall  and  may  have  an  /IHion  of  Debt  againfl^  the  2V- 
nant  in  Uemainy  that  ought  to  have payed^  the  fame  when  it  wat 
**  firfl  duty  his  Executors  and  Adminifrators^  and  alfo  difl  rain  for 
f  *  the  fame  ^.rrearages  uponfuch  Lands  and  Tenement  s^  out  of  "the 
**  yjhich  the  faid  Rents  or  Fee-farms  were  iffuing  and  pay  able y  in 
•*  fuch  like  Manner  and  Form  as  he  ought y  or  might  have  doney  if 
"  futh  Perfon  or  PirfonSy  by  whofe  Death  the  aforefaid  Eflates 
**  iti  the  faid  Rents  and  Fee-farms  were  determined  and  expired^ 
had  been  in  full  Life,  not  dead ;  and  the  Avowry  for  the  Tak-* 
ing  of  the  fame  Diflrefs  to  be  made  in  Manner  and  Form 
afrefaidr     '  "  .         . 

If  one  grant  a  Rent  out  of  his  Land  for  Life, 'provided 
that  it  (hall  not  charge  his  Perfon,  and  the  Rent  be  behindi 
and  the  Grantee  dieth  5  in  this  Cafe,  the  Grantee's  Executor 
may  have  an  Aftibn  of  Debt  for  thefe  Arrearages  of  Rent*. 
If  any  Rent  or  Arrearages  of  Rent  be  due  to  on<j  upon  a 
Grant  of  Rent  out  of  any  Land  to  hun,  or  Refervati.Qji  of 
R!ent  upon  any  Eftate  made  by  him,  in  thefc  Cafes  his  Execu- 
tor may  have  an  Aftlon  of  Debt  for  this  Rent,  or  he  may 
diftraia  for  it,  fo  long  as  the  Land  chargeable  with  the  Rent, 
and  out  of  which  it  doth  iiTue,  is  in  his  PoflefGon  that  ought 
to  pay  it,  or  any  claiming  by  or  under  him  ^, 
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But  la  fome  Cafes  after  this  Statute  he  could  DOt  dt/Irain  ; 
for  if  the  Teftator  had  granted  his  Intersil  to  another »  and 
the  Grantee  had  attorned,  and  then  the  I'eilator  died,  hi^ 
Executor  cannot  recover  the  Arrears  of  Rent  by  Virtue  of 
this  Statute,  becaufe  they  are  loft  by  the  granting  over  his  Eftate, 
and  were  not  due  to  the  i'eftator  at  the  Time  of  his  Death  ; 
and  the  Statute  is  exprefi,  that  the  Executor  Jhall  recover  in  of 
large  and  ample  Manner  as  tSe  I  ejlator  mighty  whO|  as  this  Cafe 
IS,  could  never  recover  fuch  Arrears;  and  this  was  one  Poitu 
adjudged  in  jindrenu  ()gnel*s  Cafe. 

An  Executor  in  fom;;  Cafes  may  have  his  Remedy  by  Aftiou 

for  tbe  Arrearages  of  Rent,  which  the  Tcftaior  hitnfdf  in  bis 

Life-time  could  not.     For  if  a  Man  grant  a  Rent^ehargc  out 

of  certain  Lands  to  another  for  Life,  with  a  Provifo  in  the 

'  Deed,  that  the  Grantee  fliall  not  in  any  Sort  charge  the  Per- 

foQ  of  the  Grantor,^  and  the  Rent  be  behind,  the  Grantee 

dieth,  the  Executors  of  the  Grantee  fhall  have  an  A^ion  qf 

Debt  agaiaft  the  Grantor,  and  charge  his  Perfon  for  the  A.v 

rearagc^s  in  the  Life  of  the  Grantee,  nQtwitbflanding  that 

Proviib;  becaufe  the  Executors  have  no  other  Reofiedy  againft 

«  Dy  fo  117  lnft.part  ^^^  Grantor  for  the  Arrearages  \  for  diflraii>  tlxcy  cannot,  bc- 

1.  foU  146.  a.  9  H.  6.  caufe  the  Edatc  in  the  Rent  is  determined,  and  the  Provifo 

S3-  ^*  cannot  leave  the  Executors  without  Remedy  ^ 

Tenant  in  Dower  makes  a  Leafe  for  Years,  referving  Rent, 
and  takes  a  Hufband  ;  the  Rent  is  in  Arrear  ;  the  Hufbaifd 
<  M.  3  E.  6,  Moor'j  f^^s ;     Agreed  by  the  whole  Court,  that  his  Executors  fliall 
Rcp.ii.i5.f(>.7.         hav^the  Rent^ 

A  Rent-charge  was  granted  to  the  Tcftator^Jr  divers  Tears, 
if  he  fo  long  lived ;  in  Replevin  the  Executors  diflrained,  and 
avpwed  for  the  Arrears  :  Refolved  they  could  nol  dijlrain^ 
for  that  the  Statute  32  H.  81  provides  Reniedy  only  by  Dif- 
trefs,  where  the  ^[efiator  wasjeijed  of  a  Rent  to  him  and  his  Heirs, 
or  for  Life  ;  for  there  was  no  Remedy  at  Common  Law  :  Bpl 
^  p  ^  BR.  ^"^^^  *^^  Party  hath  Remedy  at  Common  Law  by  j^ffion  of 
Turner^  verfu8  '  Lte^  Debt,  as  th<  Ei^ecutqr  hath  in  this  Cafe,  he  cannot  diftrain  and 

Crook  part.  i.  fo,  471.    a  VOW  *. 

The  faid  Statute  doth  not, extend  to  Rent  arrear  of  ^  Copy- 
'iBrownlowioi.4»-  h^d  Lands,  but  to  Rent  arrear  out  of  all  other  Inheritance's, 
J35.  s.  c.  ^^  ^"^  of  .^  Freehold  for  I^ite. 

LiH^msfione*%  Cafe  7  Therefore  where  a  Man  grants  a  Rent-charge  for  Life  out  of 
iUp.  39.  b.  '  his  Lands,  and  the  Rentis  in  arrear  to  the  Grantee,  and  after- 
wards the  fame  Grantor  makes  a  Feoffincnt  of  the  fame  Lands 
to  /.  5.  and  the  Sent  is  likewif;;  in  arrear  in  his  Time,  and 
then  the  Feoffor  makes  another  Feoffment  to  is.  G.  and  the 
Rent  is  iikewife  in  arrear  in  his  Time,  and  then  the  Grantee 
for  Life  of  the  Rent  dieth,  his  Executor  may  have  an  Action 
r     41 3(     ]        of  Debt  againft  every  one  of  them  for  that  Rent  which  was  in 

arrear  in  their  refpeftive  Times  ;  the  Realbn  is  J^wi  fentit  com* 
modum  f entire  debet  isf  onus. 

Secondly,  (9)  Concerning  the  Tcftator,  it  fliall  be  behovc- 
/  ful  for  th^e  that  art  deilroij^s  to  be  refolved,  whether  it  were 

better  to  accept  or  refufe  tbe  Executorfliip,  to  inquire  and  ieara 

whether 


Part  VI.         0/"  the  Office  of  an  Executor. . 

whether  the  fame  Teftator  were  Executor  or  Admlnlfttator  to  < 

any  other  Perfon.  *' 

If  he  were  Executor,  theri)  by  the  Statutbs  of  this  Realm, 
thou,  (lo)  being  Executor  of  an  E^^ecutor,  flialt  have  Actions 
of  Debt,  Accounts,  and  of  Goods  carried  away  of  the  firil 
Teftator,  and  Execution  of  Recognizances  made  in  Court  of 
Record  to  the  firft  Teflator,  In  the  fame  Manner  as  the  firil:  • 
Tcftator  (hould  have,  if  he  were  in  Life,  as  well  of  Adions 
of  the  Time  paft,  as  of  the  Time  to  come,  in  all  Cafes  where 
Judgment  is  not  Is  yet  given  betwixt  fuch  Executors  f  j  but  the  \  ^**Vj!^.*J' ?r*i*^*  * 
Judgment  given  to  the  contrary  m  Times  pait  ought  to  itand  m  h«r.h«redit.  L.  i.  &, 
its  Force.  And  on  the  contrary,  the  Executor  of  the  Executor  3*  <ie  petic.  hxr.  ff. 
fliall  anfwer  to  whom  the  firft  Teftator  was  indebted,  as  much  as  Contrarium  in  hxrcde 
heihall  recover  of  the  Goods  of  the  firft  Teftator,  even  as  the  firft  2MinCanonicofBar!& 
Executor  fhould  do,  if  he  were  in  full  Life«  But  the  Goods  alii  in  L.  afiUo.  if.  de 
which  did  belong  to  the  firft  Teftator  ihall  not  be  put  in  Execu-  ^l»«n«n*  Icf  •  %^^L  in  c 
tion  for  the  Debt  of  the  fecond  Teftator'*;  which  Goods  the  ^Jrwo!*?!'  H.  I^^a. 
Executor  of  the  Executor  ihall  have  by  Relation  of  the  firft  Lib.  $.  fo.  q.  ^rv</ii«//'» 
Teftator,  as  immediately  Executor  unto  him,  and  not  by  Re-  Cafe.  Pi.  Com,  fo.  86.  . 
latipn  to  the  fecond  Teftator,  Executor  to  the  firft  Tcftator  * :  ^o^^ffc^^'c^SSo^^ 
And  fo  the  Property  which  the  fecond  Tcftator  had  by  the  faid  hxrcd.  vidcrc  eftapud 
Relation  is  taken  away,  and  is  in  fuch  Cafe  as  if  the  fecond  SicharduminL.  fi  de- 
Teftator  had  never  been  Executor '^.     Howbcit,  this  is  to  be  crcto.  c.  cuipo.xnpig. 
underftood  with  this  Limitation,  v/a.  if  there  be  no  Executor  fpjj^    in  cafii' inter 
of  the  firft  Teftator  furviving.     For  (i  i)  if  the  Tcftator  did  Hraniby  &  Grantham, 
make  divers  Executors,  whereof  fome  be  yet  living,  that  Ex-  Atquc  ita  folvitur  no- 
ecutor  of  the  firft  Teftator  furviving,  and  the  Executor  of  his  ^""^^  ^"*».  ^*r-  ^  ».*>* 

n  .  i_     •    •      J  u     i_  I.       •  A  ft.*        I      in  L.  veluti.ff.de  petic. 

I^o-exccutor,  cannot  be  jomcd  both  together  m  one  Action  ' :  har.utrum,  y%z,  hsres 
But  the  Executor  of  the  firft  Teftator  furviving,  he  alone  fhall  hxred.  futcedat  priori 
have  Aai6n  againft  the  Debtors  of  the  firft  Teftator,  and  he  ^^'^^V .  ^  n '^^"''"I^• 
alone  fhall  be  convented  by  them  to  whom  the  firft  Teftator  cnim  intcIUiritur  fuccc*! 
was  indebted,  and  not  both  jointly  together"* :  For  the  Exe-  dcrc  ex  tcftam.  utcun* 
cutor  of  an  Executor  hath  not  to  djeal  with  the  Goods  of  the  que  non  fuit  in  prime 
firft  Teftator  in  this  Cafe,  that  is  to  fay,  where  there  is  another  |f  *™a"d!fT^rra' 
Executor  of  the  firft  Teftator  furviving.  Infomuch  that,  lionem  prabuit. 
where  there  be  Two  Executors,  whereof  one  maketh  an  Exe-  ^  Plowd.  ubi  fupra^ 
cutor  and  dieth,  his  Co-executor  furviving,  which  Co-execu-  *  Brook  Abridg.  »;t. 
tor  afterwards  dieth  Inteftate  ;  yet  in  this  Cafe  the  Executor  of  in'harcd.^c^nftitukjui 
the  Executor  may  not  meddle  with  the  Goods  of  the  firft  Tef-  civile,  qiin  Gaiiquisex 
tator  ^ :  For  fo  foon  as  the  Executor  which  made  his  Tefta-  hacrcd.  deccffcrit,  plu- 
mentdied,  (the  other  furviving,)  his  Power  was  determined  nbu^  reliiSli*  hatred,  hi 

1.     L-    T»    \i:         J    11    L     "n  V'j  •     ■       i_     -^  omncs  accipcre  dcbent 

by  his^lJeath,  and  all  the  rower  did  remam  m  the  Co-eptecutor  jnam  partem  qu»  ad 
fiirviving,  who  afterwards  dying  Inteftate,  it  is  in  the  Power  ha;rcd.  defun<a.  perti- 
of  the  Ordinary  to  commit  the  Adminiftration  o£  the  Goods  2"*' ^^^ jjj*  ^ ^  f^^^^ 
of  the  firft  I  eftator  not  adminiftercd,  to  the  next  of  Km  to  'jj*  herdf^cod.  tit. 
the  firft  Teftator,  and  not  to  the  Executor  of  that  Executor  «*  Brook  Abridg.  tit. 
^hich  died  firft**.     Much  lefs  may  the  Executor  of  Executor  E«c.n.  99.  ^ 

meddle  with  the  Goods  of  the  firft  Teftator,  when  the  Co-  \^l^\  ^JJf ^-  '"' 
executor  is  yet  living :     And  if  he  do,  the  Executor  furviving  «  Brook  d.n.  149.  &  in 
may  have  an  AAion  againft  him,  for  fuch  Goods  as  he  hath  of  tit  Adminiiv.  n.  4S* 
the  firft  Tcftator  ^     And  beiiJes  that,  tlic  Creditors  of  the  '  ^^"^^  '«•  «»^"<- 

firft  "•  ^^^ 
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«  Brook  cod.  0.99.29;  firft  Tcftator  may  have  an  Affion  againft  the 'Executor  of  the 

*K^'  %  **'  '*  ^*  ^*  Executor  in  this  Cafe,  as  Executor  of  his  own  Wrong*". 

a5.  41  £.  3.  30,  -^u  ^^^ .  ^^^^  ^^^  Executors,  whilft  they  lived,  did  divide  the 

Goods  of  the  Teftator  decsafed  amongft  them,  (unlefs  the  Tef- 

tator  did  by  his  Will  devilie  that  the  fame  fhould  be  fo  divided ;) 

yet  the  Executor  furviving  niay  recover  the  fame,  notwith- 

ilanding  the  Divifion  amongft  themfelves,  befides  the  Will  of 

'IdqxiodnonfemcUc-  the  Deceafcd '.     But  what  if  the  Teftator  make  TwoExccu- 

ccpi  a  jurisrcgni  noftri  tors,  whercof  the  ofte  proveth  the  Will,  and  doth  intermeddle 

•  jTro^k'*'^'^""'"'  as  Executor,  and  the  other  r^w/i/A  ;.  afterwards  he  which  did 

^1,  y /      *  '  prove  the  Will  maketh  Executors,  and  dieth  ?     Whether  in 

this  Cafe  may  the  Executors  of  the  Executor  iue  for  the  Debts 
due  to  the  firft'Teftatorf  or  whether  may  the  oilier  Executor 
of  the  firft  Teftator  prove  the  Will,  and  Ipe  for  thofe  Debts? 
Wherein  I  am  of  thefr  Opinion  who  hold  that  the  Executors 
of  the  Executor  may  recover  the.Debts  due  to  the  firft  Tefta- 
•  JDyo",  fo.  160.  n.  4a.  tor  *•     For  albeit  the  Executor  of  the  ifirft  Teftator  might  at 

his  Pleafure  haveadminiftered  as  Executor,  fo  long  as  his  Co-> 

executorjived ;  yet  after  his  Death  it  is  not  in  his  Power  fo  to 

•    do ;  fbr  his  Authority  did  die  when  his  Co-executor  died,  by 

»Dvcr  ubi  f  '    /ft  ^^^^  Opinion  upon  whofe  Judgment  I  chiefly  rely  in  the  Decid- 

D.   Brook,  fummuin  ^^%  ^^  ^^*s  Queftion  ^     Infomuch  that  if  the  Executors  who 

tunc  tetnporis  Jufti^a-  proved  the  Will  had  made  no  Executors  ,but  had  died  Inteftate^ 

Tinm  hujui  rcgni  An-  ygt  the  Adminiftratiott  6f  the  Goods  of  the  firft  Teftator, 

'  *  *  notadminiftered  by  the  faid  Executor,  is  to  be  committed  (as  of 

one  dying  Inteftate)  to  the  Widow  or  nc}f.t  of  his  Kin,  and 

not  to  the  ftid  JExecutor  who  refufed  to  prove  the  Will,  and 

«*  Brook  Abridf.tit.Ex-  would  not  adminifter  ais  Executor  ^hilft  his  Co-executor  lived  "  ; 

ecntor,  n.99,99.  &n.  notwithftanding  the  Reftifal  of  one,  yet  they  are  all  Exccu- 

i"*^*!^  tors  ;  and  this  appears  in  *  HenJIo^'s  Cafe,  {viz.  J     Debt  was 

brought  againft  Co-executor  ;  one  of  them  refufed  before  the 
Ordinary,  and  the  reft  proved  the  Will ;  he  who  rcfiifed  may 
adminifter  when  he  will,  and  therefore  ihey  who  proved  the 
Will  ought  to  name  him  in  every  Aftion ;  but  if  they  aQ 
refufe,  then  the  Ordinary  may  grant  Adminiftration  to  a* 
nother. 
Sffufi  T.  LorJ  Pare^  Robert  made  his  Brother  William  Executor  and  died,  then 
I  Saik.  311.  fVilliam  made  his  Wife  Lucy  and  one  Tcdd  Co-executors,  and 

died ;  Lucy  only  proved  the  Will ;  and  made  Tivo  Etiecutors^ 
and  flie  died  ;  then  Tcdd^  one  of  the  Executors  of  Wilfiam^ 
renounced  the  Executorfhip,  and  Adminiftrsttion  of  the  Goods 
of  Robert  was  granted  to  the  Dcf<;ndant ;  but  the  Executors 
of  Lucy  infifted,  that  it  ought  to  be  granted  to  them  ;  and  it 
was  decreed 'by  the  Delegates,  that  7Wrf  being  Co-executor  y:\x\i 
Lucy^  and  ftirviving  her,  the  Right  of  the  Executorfhip  to 
M'illiam  did  furvive  to  him  {Toddjy  tho'  he  never  a£tcd  as 
Executor,  which  Right  could  not  be  devcftcd,  but  by  an  ac- 
tual Renunciation,  and  then,  and  rot  before  their  Teftator 
Tfilliam^  and  alfo  his  Teftator,  are  dead  Inteftate  ;  and  if  fo, 
,  then  the  Ordinary  may  grant  Adminiftration  to  the  Defen- 
dant :  The  Common  Lawyers  held,  that  if  one  Executor  re- 
fufcs  before  the  Ordinary,  and  the  other  proves  the  Will,  be 
who  refufed  may  at  any  Time  come  In  and  adminifter;  and 

tho' 
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the*  he  never  afted  whllft  bis  Companion  was  living,  yet  after 
his  Death  he  ihall  be  pfcferred  before  any  other. 

The  £xecutor  of  an  Executor  mtift  anfwcr  to  the  Creditors 
df  the  firft  Teftatbr,  as  mtich  as  ho  (hall  receive  of  t)ie  Goods 
of  the  firft  1  eftator  ^     )i\>x  if  thatExecutor  did  alienate  or  ^  Supr.  cod.§.  n.  lo 
<ontert  to  his bWn  Ufe  all  the  Goods  ^hich  did  belong  to  the       L     4^5      J 
former  Teftatpr ;  In  this  Cafe  no  AAion  doth  lie  againfl  the 
Executor  of  the  Ex^ctitor,  for  Recovery  of  anv  Debt  due  by 
the  firft  Teftator  ^  :     But  where  the  Teftator  makcth  one  his  ^^j^an^'D^m  ?^  Tt^t' 
Exectitor,  and  dietU^  tvhich  Executor  maketh  another  his  Ex-  E,cc!r  177.  n.  3.  c»i 
ecutor,  and  alfo  dieth  before. he  hath  proved  the  Tcftament  of  convenitKo.KcPiv.ay. 
the  firft    reftatorv   In  this  (Jafe  the  Adoiiniltration  of  the  I.  rciationwn,  f«l.  99.' 
Goods  of  ;the  firft  Teftator  (liall  not  be  coftiitiittcd  to  the  Exe-  "'  7* 
cutoi^of  the  Executdr,  (neither   is  he  .Excctitor  t6  th^  firft 
Teftator,)  but  the  Adtniniftratfon  fball  be  comntitted,  with 
the  Teftament  annexed,  to  his  oext  of  Kin"  s  uniefs  he  d?d  »Dyer, fo:  371.  n.  n. 
bequeath  his  Gk>ods,  after  his  Debts,  Fuaefals  and  Legacies 
difcharged,  to  the  Executor,  naioied  in  his  Teftament.:  ^  For  m 
this  Cafe  the  Adminif^ration  of  the  fifft    1  eft^itor's  Goods, 
Irith  the  Teitament  thereunto  dnne^ed,  is  to  be  committed  to 
the  Executor  of  his  Executor  **.  -  *'*  Ef  h6c  ex  reiatfone 

reverend  i         Do<ftori!» 
Drntie'^  Jtf<dlcifl  Guric  prttrog^tiTie  Csintalr.'Cttt  rcliqui  JUdieeir^tqtievefunt.     Vide  Dyer  ubi  fupra. 

Moreover,  \%  is  to.be  noted,  that  the  Executor  bf  an  E^e* 
ciitor  cannot  fell  the  Ijand  of  the  firft  ileftator,  who  by  his 
Tcftament  gave  Power  to  his  ExecutOf  to  fell  the  fame  *= :    For  *  ^^^"^y  «»^  i^^ec.  n.  -. 
after  the  Death  of  that  Execmor,  .the  Power ce^lfcth  j.unleli  K^^.dgcd^rd' 
divers  beine  appointed  Executors^  fome  of  them  die,  or  retufe  inft:  part  1.  fo;  ^3.  a. 
to  prove  the  Will^  for  then  the  others  fiirviting»  or  accepting^  ' 

may  fell  tiie  fani(e|  as  i^  afbrefaid.  .  .         .         ' 

If  (12)  the  Party  deceafed,  to  whoi;n  thou  art  Executoi^i 
were  not  Executor  unto,  another^  ^Mijidminijrato^otii^ ;  thou 
art  nottoTucceed  in  his  Pla^e  in  the  Adminiftration  of  the 
Goods**,  but  a  new  Adminiftration  is  to  be  granted  of  the  '  Fit*.  Ai,ridgr.    ^^^* 
Goods  not  admmiftercd  by  the  Adminiftrator  to  the  next  of  ^^rS!"Ifbi'fopi^  Prin* 
Kjn,  not  of  the  Adminiftrator,  but  of  hiip  that  died  firft  *.       cipal  Crounda,  f.  6u 

And  fo  it  is,  if  he  to  whom  thou  art  Executor  >vere  Execti-'  P^g-  a. 
tor  to  another,  but  died  bef&re  he  had  proved  the  ^;//,  or  adrhi^ 
nijieted  any  pf  his  Goods :  For  in  this  Cafe  Adminiftration  of 
his  Goods  is  to  be  committed  to  the  .Widow,  or  next  of  his 
Kin,  with  the  Will  annexed  ;  uniefs  alfo  he  had  bequeathed 
the  Refidue  of  his  Goods  unto  his  faid  Executor ;  for  ^hen  the 
Adminiftration  of  his  Goods  is  to  be  committed  unto  the  Wi- 
dow or  next  of  Kin  of  the  Executor,  and  not  of  the  Teftator, 
as  is  aforefaid  ^ .  '  ^"P*"-  «x^-  §•  "•  33* 

The  Teftator  devifcd  all  his  Goods  toT.  S*  whom  he  made  ^^^  verfua  StanUs 
Executor,  Who  died  before  the  Will  was  proved:     Adjudged  Dyer  371. 
that  Adminiftration  of  the  Teftator's  Goods  cum  tefiamento 
annexato  ihall  be  granted  to  the  next  of  Kin  of  the  faid  /•  S. 
becaufe  he  was  the  univerfal  Succeflbr. 

So  Where  an  Executor  and  refiduary  Legatee  dies  before  Shdwef  %6» 
Probate,  his  Executor  fliall  have  the  Adminiftration,  and  not  ^'"^y  ^•f^"'  ^^'- 
the  next  of  Kin  of  the  Teftator. 

Vol.  II.  I  Debt 
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Debt  againft  the  Executor  of  an  Executor ;  the  Defthdant 
pleaded  that  the  Executor's  Teftator  had  fuliy  adtnmiftered^  and 
that  he  had  nothing  in  his  Hands  at  the  Tidie  of  his  Death  ; 
.and  it  was  found  that  he  had  Aflcts ;  whereupon  a  Fitri  fac. 
*«flued  to  the  Sheriff,  and  he  returned  that  the  Defendant  had 
nothing  :     And  it  was  held,  that  the  Sheriff  Ihould  be  amerc- 
ed, for  he  fliould  not  have  made  Aich  a  Return ;  and  that  % 
Ihould  be  no  Prejudice  to  the  Plaintiff,  (of  that  the  Debt 
[416      ^       ihould  bie  charged  fb  long  as  the  Record  feitiains  in  Force, 

hot  reverfed  by  Error  or  Attaint ;  and  if  he  hath  no  Goods 

bf  the  Teftator*s,  he   (hall,  be  chairged  of 'his  own  proper 

Goods ;  for  that  when  he  pleaded  that  the  firft  Teftator  had 

f  P    3  Bliz    if  dot's  ^^'^  adtniniftered,  he  did  Mt  fay,  that  Afleudtd  not  come  to 

Rep.  fa.  8.  his  Hands  after  hi»  Teftator's  Death  ^, 

IV.  E.  brought  Debt  u{x>n  an  Obligation  by  the  Mame  of 

W*  £•  idminiftrator  bowrlrum  (^  cttalbrum  A.  £.  duritnte  mimari 

diate  of  J.  Ei  Exectitor  of  the  fald  j1.  E.  Executor  of  R.  E. 

Per  Curiam f  En  hrevi  de  errtr  he  hath  no  Authority  to  meddle 

»•  H.  33  Eiiz.  B.  *•  with  the  Goods  of  the  firft  Teftator  \ 

Lwnukr  terfue  £very. 

Crook,  part  3.     10  E.  4.  fo.  i.    s;  H.  8.  fo;  7*  ^ 

w  ^ 

There  it  yet  ( 1 3)  a  £airther  Confideration  to  be  had  bl  feme 
Things  which  feeih  to  conci^n  the  Teftator,  not  to  be  negied- 
ed  by  the  Exectitor,  defirOUs  to  be  t-efolved  whether  it  were 
better  to  accept  or  refiife  the  ExecutOrihip ;  namely,  the  Con* 
iideration  of  the  Laft  Will  aiid  I'eftament  of  the  Deceafed, 
imd  of  the  Legacies  ahd  Devifes  thereiti  giveil.  "Wherrin  the 
Executor  is  not  only  to  coniideir,  lirhether  the  Teftator  hath 
nven  more  than  the  Death's  Part  doth  extcsd  unto,  (in  whith 
Caie,  whit  Courfe  is  to  be  followed,  is  already  elfewhere  ^e- 
« Supr.  part  3.  %.  M ;  i^^\^^  \ .)    jj^^  ^Ifo  Iri  ( 1 4)  Cafe  anjT  thing  do  remain,  the  Fu- 

iieral,  Debts  and  Legacies  dticbarged,  the  Executor  may  not 
k  Magna Charta,  c.  t8.  think  CO  convcii  the  fame  to  his  own  proper  Ufe  ^,  nor  aiiy 
c.  Aaoitiim.  %  (Umii  ^^^^  ^f  ^^e  Teftator's  Good»  than  is  ghreti  to  him  by  the  Tcf- 
^^i'o^'canlD^  ^^^^  ^^^  **»^  Life-timc,  or  by  his  Will,  or  which  the  Ordinary 
miiiic.««  Gem.  ill  e;  re*  fhatl  allow  htm  for  hi$  Labour,  or  in  Lieu  of  Ibme  Debts  due 
ligio'.  deleft.  6.a.9*^  uttto  him  by  thc  Teftator^  or  due  by  the  Teftator  to  fome 
^^m^luA  m  ^***^  Ptfrfon,  and  difchareed  by  the  Executor  K  And  ( 1 5)  if 
a?^fo.°3a.'i^E?3.'^73.  aftet  due  Admonition  to  him  given,  he  tefofe  the  Executor-' 
•37E.3.88.t9£.3.f3.  (hip,  orto  perform  the  Will,  helhall  Ityfir  his  Legacy  bequeath- 
1  Text,  in  d.  i  ftatui.  ^^  tinto  him  by  thc  fame  Teftator,  although  he  were  of  Kin, 

Tou  3  [•!'        **  ^^  *"«»«j  ^'n^*^  '^»«  **•     The  Reafi)n  <s,  becaufe  he  is  deemed 

n  Rohi.  conf.  107.  &  unworthy  the  Benefit,  that  t^fuieth  the  Burthen  ".    More- 

43$.  ctijttt  opinio  com-  over,  here  the  Executor  doth  what  iii  him  lieth  to  make  the 

toMis  eft. « ««'^^^^  Party  deceafed  to  die  Inteftate  •.    But  if  the  Executot  be  not 

fcA?d!The&Qr.^ni.«p*  admonidicd  to  undertake  the  Office,  theil  being  the  Teftator's 

'verb,  tutor.  Kinfman,  or  ftich  a  Peribn  to  whom  the  Teftator  would  have 

^  C.  qui  ftntit.  de  rcg.  gj^^n  the  Legacy,  though  he  did  not  per fortn  the  Will,  he 

i^GriuW.    Thefaur.  ^^^J'^'^lf? ^^)}^^^  ^^^  ^^'^^.V'i" 

COM.  op.  verb.  tDtoi'.    flup  p :    NeitHcr  ftiall  the  Wife  kne  her  Thirds^  nor  the  Chil- 

*  Jaf.  Alci.    &    Si- 
chard*  ih  !»•  fiksatariM.  C.  del^f. 

drcQ 


Part  VI.        Of  the  Office  ^  an  Exeftd^. 

drcn   their  filial   PqrrlonSj  in  refufing  tb^  ^^ci^tqriliip  ^  1 

Much  lets  fhall  the  Creditor  lofe  his  Debt,  due  by  the  Teftator.  *  Aotb.  hocampliuA.  c. 

defideicommif- Novel. 
dek«bred.&  falcxd.  §•  fi^uu  autexu. 

No  Mm  can  be  compcUed  to  take  upon  him  an  Exeaitor<- 
fiiip,  unlers  he  hath  intermeddled  with  the  Teftator's  Eftale, 
and  then,  the'  be  afterwards  refiife  before  the  Ordiaary^ 
and  Adminiftration  is  granted  to  anpther,  'tis  wrong;  a^TOf 
Inflrantet 

The  Father  being  poflcffed  of  a  Term  for  Years,  made  his  Air^i^^^- Cunning- 
Son  Executor,  and  died  j  the  8on  proved  the  Will  and  mAde  i'll^-^l'^^^'c. 
Hay  Executor,  and  died ;  but  he  not  proving ihc  Will  of  the  t.  Jonet  jL  i.e. 
Son,  Adminiflratidn  d^konh  non  of  the  Father  was  granted  to  a  M9^  u^- 
Bradku^n  (who  |inew  nothing  of  the  Son's  WilOi  and  who 
(bid  the  Term  ^  a  valuable  Confideration  %  then  Hay{xht  Ex- 
ecutor of  theSon)renQV(nced,  and  the  Adminiilration  gratit- 
$d  to  i^radburn  was  repealed,  B^wi  it  new  ^/fdmi/uff ration  Je  bmis       [4^7      1 
tioH,  ifc,  was  granted  to  Qun^n^ham^  which  could  never  be, 
if  the  AdmiaiflLraiiqn  grs^ted  to  bradburn  had  b^en  good  ;  but         * 
that  was  not  good,  becaufe  i,t  was  granted  whilft  Hay  was  Ex- 
ecutor, and  before  he  renounced,  for  till  that  Time  Hay  had 
the  abiblute  Property  in  the  Eftate,  and  might  have  fold  the 
Term  before  Probate  \  and  if  Cb,  the  A^^coiniftration  granted 
before  the  Refikial  was  void. 

After  the  Confideration  of  the  Eftaie  of  the  Teftator,  he 
(i6}  that  is  named  muft  alio  con^der  hi;  own  Pcrfon,  in  whom 
many  Things  ovght  to  concur ;  but  chiefly  it  is  requiiite  that 
he  be  prudent,  dHigent,  and  faithful ' :    Wherein  if  there  be  '  J^«  ^^  5*°i^  '^f*^- 
any  Defect,  I  mean,  if  enher  he  be  ignorant^  negligent^  or  a.  pirUcHU,  q.  i. 
unfsiithful,  he  is  veirv  like  to  find  the  0$ce  very  tronbiefome, 
peradvemure  alfodifcommodiousV:    Unlefs,  that  being  igno-  'J**-  ^  ^^^^.'   °^' 
rant,  he  will  ufe  the  Advice  of  thofe  that  be  ikilful  \  and  that  ^^* 
of  a  negligent  Perfon  he  will  become  diligent^  eafing  himfelf 
alfo  of  fuch  Bufineft  as  might  hinder  the  Exp^ition  of  this^ 
Office }  and  |hat ^  hcn^foey^  be  hath  bebated  himfelf  in  other 
Affiiirs  unfaithfully!  yet  in  this  Office  he  will  have  an  honefl; 
Care,  welt  and  truly  to  difcharge  that  Truft  committed  unto' 
htm,  Always  ^^ing  before  l|i$  Eyes,  not  only  the  Forfeiture  of. 
his  Bond,  by  \m  unfaithful  Dealing,  together  with  the  Igno- 
miny by  deceiving  the  d<ad  Man^s  K^peAMioni  but  alfo  the 
Danger  of  hiaSoolfby  4he  Breach  of  his  Oath  :    For  he  muft 
be  fworti  to  execute  ^le  WfU^  and  to  adminifter  the  Goods. 

weU  ^ild  faithfllAly '.  -  '  '  Hoc  viridi  obfiervin' 

lia  iwifim  fitiiototium, 

fluaime  infra  provuKiani   £bor. 

It  Ihall  behove  thee  nkewlfip  Jn  particular  to  confider,  whe- 
ther thOu  be  indebted  to  the  Teftator,  or  whether  the  Tefta- 
toi'  were  indebted  UQto  tl^ec-  In  which  Cafe  how  far  thou, 
fhalt  be  iicd  or  difch^rged,  thoii  mayeft  eafily  and  clearly  pcf- 
ceive  bjr  that  yhiibl^  I  h^ve  formerly  written  of  the  Pebtor  or 
Creditor  made  Cxccut6r  "  ;  'Whereunto  I  refer  thee  to  be  more  "  %«  part  s,  .$.  u 

'    '     ■  t  i     -  fully  ^'^^  ^*®- 
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fully  inftruAed,  whether  it  were  better  for  thee  to  accept  or  to 

rdfiife  the  Executoilhipl 

If  (17)  ^  Wife  durmfg  the  Coverture  be  named  Executrix, 

there,  is  this  farther  to  be  confidered  in  her  Perfon,  that  Qxc 

t  A  V  •  1  aJ9n9  cannot  ^ue  for  any  Dfcbt  due  to  the  Teftatort  nor  be  fucd 

^!l  ijT       "^'  ^^^  any  Debt  due  by  the  Tcftator,  witjiput  her  Huiband  «  > 

But  Ihealon^  may  do  any  AH  extrajudicial;  as  the  paying  of 
y  Brook  eod.  n.  17$.  tjf^s  Q^T  Lcgaciissy  pr  t^e  receiving  or  releaiing  of  any  J)^s 
KcUcway's-Rcporu,  fo,  duc  to  the  Teftator  y;  (Yea,  the  Hufband  without  the  Wife 
-■*Fitih  ^Abridg  tit.  (tJ^o*^8Ji  A^.c  alone  be  Executrix)  rtiay  do  any  fcxtr^iidicial  AA, 
Exec,  n.'aj,  46.  Brook  as  wcll  as  thfc  Wife  Executrix  *.)  Apd  therefore  if  the  Hiifc 
eod.  tit.  n.  147,  Is  J,  bai^d  jete^/e  or  remit  anv  Deb^  due  tp  the  Teilator^  (he  Tame 
R  V  ^*  R^^ff'r  c  f^  '^  8^^^  *"^  available,'  not  only  during  the '  Marriage,  but  alfo 
»  Fitz.'°&  ^Brook  ubi  ^^^^^  ^^^  Qcatl)  ojf  her  IJufbandf.  But  if  the  Wife  die,  the 
fiipr.  qtiibus  convcHit  Ijufbandc;inni>t  Convert  any.  of  the  Goods  and  ^^battcls  belong* 
D.  Coke  in  Ruird*  j^g  jq  jh^  firft  Tcftator  to  hii»  own  proper  Ufe;  for  of  foch 

^^tc^earRl^rS  i^^°^^  ^^^  ^^f^  ^^^^^^^  ^^y  ^^^^  *  Teaanicnt,  appointiiig 
vray,  lib.RcUt.fo.  iz2.  an  Executor,  yrithout  theXiceoce  of  her  )iu(band>  as  i^  before 

p^Qre  fully  declared*^.'  '        ' 

'  ''l^he  Hufband  and  Wife  being  but  one  ^i^erfon  in  Law,  flic 
cannot  be  Executrix  without  his  Aflent '%  for  if  (he  might, 
^hen  he  would  be  Executor  againft  his  Willi  therefore  if  (he 
is  made  Executrix,  fhe  cauppt  bring  an  Action  alone,  but  her 
Hufband  mud  join  with  her;  and  if  he  fhould  re&£e,  he  can- 
not be  compelled,'  pelther  cai)  fl>e  be  compelled  tq  plead  with- 
out her  Hu(band. 

But   tho'  {jbe  cannot  fue  pr  be  fued  without  him,  yet  flic 
may  pay  jl^gacics  and  receive  Debts,  and  may  give   Acquit- 
tances without  (ler  Hufband  i  and  if  ativ  Devaft^vili  is  made  by 
giving  Acquittances,  it  ihaUhii^d  them  bothy  bec^ufjsihc  could 
hot  adminifter^wjthout  hi^  Aifent  $  and  it  {^aU  be  accounted 
}ii^  Folly  to  fufferiuch  aTerfbn  to  adqiiniHer. 
'    But  wher^  Pie  is  Executrix  and  marries,  and  her  Hu (band 
commits  Wajley  and  then  ihb  dies,  there  \$  no  Remedy  at  Com- 
mon JLa>v  againll:  the  Hufband,  hut  only  in  the  JSpiritual  Court, 
where.lie  will  be  coinrpelled  to  itiake  B-eflituition. 
.  Finally,    Concerning  the  Ferfotis  pf  others,  with  whom 
thou  that  art  named  E^eciitor  in*  the  Teflameitt  baft  to.  deal, 
it  behoveth.(4  8)  thee  «to  have  afp^ial  Confideratioa  of  thy 
c  Jo.  de  CanibusTraa.  Qo^execuipr^ ^  that  j^.to  fay,  whether,  be  be  of  more  E:)(perience 
dc  exec.  uic.  vol.  parti*,  and'gpeatef  Wealth  than  jthpu  art*  and  nacncly,  ifhetberhebc 
MoVcl!d.'.74.n.  ^covetous  ^4^piiteotipu«  Perfon 2..  If  he-  be,  take  heed; 
^^/  *'    *  for  it  is  to  be  feared','  that  (19)  he  will  kepp  all  thf^^Coods  from 

«  Brook  i\^idg.  tit.  thee  ^  ;  that  he  alone  yfWl  receive  the  Debts  due  to  the  Tefla* 
?B^^  k°'^K    "  ^^^*  ^^  make  them  a  Releafe  :     For  this  alfo  he  may  do  ', 

Vfa,  foL3i9r"^^*  ^xcept  it  bc  after  Judgment,)  Without  Ijfopbt,  i£  he  be  fuch 
iBrookeod.  tit.n.  98,  a  Peru) o^  he  hath  learned  £hjs  Lcflbn,  tjiat  (20)  one  Execuivr 
h  Arg..  c.  dcbitum.  dc  canmifue  another  for  FofTeflioh  pf  the  Tcftatpils  Goods  « \  ht-^ 
ft^uT&l'can^^^^^  <^^^P^i  "^^^  many  Executors Tockr  they  be,  th>y  are  aU  but  as 
ab  hi».  piowd.  in  cafu  One'  Perfop,  and  no  Man  can  fue  himlelf  *  j  and  fo  the  PoflcC- 
iiucr  Pjiu  &  Yardlcy,  fibn  of  OnVis  as  the  Pofleffion  of  another  ':  And 'hereby  thyu 
^''f iu*CK  zx        \     ^^"^"^  rcinalA  without  Rem?d^,  unlefe'it  be  for  a  legacy  left  un- 
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Part  VI;       Of  iUtiffiht^'anExemtof. 

to  thcc  alone  *,  or  t;plef$  thou  inaycft  have  fomc  flcnder  ftc-  *  ?«^k;  tit.  Exec  n^ 

niedy  before  the  Ordinary  ^     It  is  sdfo  very  likely  that  he  atone  i^L«fc«j#i*n 

(2i)  wUI  fca  theTcftator's  Goods;  in  which  Cafe  he  atone  ^'^'"^  ^ ''•*'' 

^ill  and  may  fifC  for  the  Money  due  for  the  fame  P :    But  if  "^Brook,tit.£xec.xi.tf(^ 

there  be  any  Debt  due  to  be  paid  in  the  Behalf  of  the  Teihif 

tor,  then  look  afluredly  that  thou  fhsilt  be  fued  as  well  as  he  » ;  *  Supr-  part  4,  $.  40. 

howfoever  Exepution  may  pais  againft  him  alone  wh^ch  hath 

the   Goods?.    To  conclude,  if  thy  Co«<xecutor  be  fucht^  •Bropl  titJExeciui6, 

Perfon  as  is  aforefaid^  an  Hundred   to  one  he  will  not  fulfer  * 

thee  to  partake  of  the  Commodity,  but  of  .the  Trouble  thou 

Ihalt  not  avoid  but  be  Partaker. 

This  alfo  is  not  to  be  omitted,  that  (22)  if  thy  Co-executor 
4o  refiife  the  E^ecutorihip  before  the  Ordinaryt  and  thou  ar 
lone  doit  prove  the  Teftameiit,  yet  may  he  afterwards  (fo  long 
;as  thou  livefiy  adminifber  the  Goods,  or  remit  the  Debts  due  to 
the  Teftator  p,  and  thou  canft  noj  hinder  him »  neitlier  canft  '  Brook^tU.  Ex«c  n* 
thou  recover  againft  the  Perfons  by  him  fo  relcafed  «.'    After  ?^^]^*eS  J^o^ 
J23)  Conlideration  o(  thy  Co-es^ecutor,  tkereis  Rpgard  aUb-|o  ^^^  ^  q.  |,^. 
be  had  to  the  reft  of « thofe  Perfons  with  wl^pm  tl^ou  ^rt  |o 
deal,  viz,    to  thp  Crediu>rs  and  Legatarie$,  and  to  the  Pay-  '  -  '  ^ 

ment  of  Debts;  for  Debts  are  to  be  paid.before  Legacies'^;  'L.fciiBtos.C.dojiirc- 
And  of  PebtS}  fpcqe  are  \o  be  preferred  an4  fatisfi^d  before  ^^^'^ 
others,  and  likewifeof  Legacies,  as  elfewbere  *  hath  been  and  •Supr.pm  3*f.  17- 
«£hall  be  fliewcd.     Othcrwife  it  may  come  to  pafs,  that  the  /ln«-ci4*p»rt,S.,i^ 
Execotor  fhall  be  forced  to  pay  out  of  hi|  owA  Purfe,  after  he      '      ,^^  *; 

.  hath  fpent  all  the  Tcftator's  Goods  and  Chattels  «/ '  '       S^^^  ^J^  ^^^ 

By  the  due  Cpnftderation  of  thofe  Things,  viz.  firft,  of  the  *   '  . 

Eftate  or  Condition  of  tlie'  Teftatoir,  iecondly,  of  his  owib 
Eftate,  and  thirdly,  of:  the  Co-ejcecim»  or  other  Perfba  with  [  4?9  J 
whom  he  is  to  have  any  Qealing,  it  is  npt  hard,  in  my  Opini-i 
on,  for  the  Executor  to  colic  A  whether  it  is  likely  to  be  bene- 
litial  or  hurtful,  to  accept  or  rtivS^  the  £xecutorflijp,T  and  to 
refolve  accordingly ;  at  the  leaft  If  hereunto  b^  alfo  t^ke  a  View 
of  thpfe  Things  which  do  appertain  to  the  Office  of  an  £xe« 
cator,  accepting  the  Exgcutorlhip  hereafter  defcribed  *.  *  '"^';5*^'  P*".?!  5- 

§.  IV.  Of  the  Tim^  which  the  Executor  hath,  to 
confult,  whether  he  will  pftdertake  or  refufc  t|^e 
Executorfliip. 

I,  The  Time  of  Deliberation  arbitrary^ 


T 

will  accept  or  refufe  the  Executorihip/is  uncertain,' and  left 
%o  the  Dilcrction  of  the  Ordinary  y,  who  i^fcth  at  his  Plcafure,  f 


H  E  Time  (t)  wherein  he  that  is  named  Executor  in  the 
Teftamcnt   is   to  deliberate  and  determine,  whether  he 


Le^gatin*  liber  tat.  de 

exec,  tefta.  &  ib'i   Jo. 

<fe  Athofl.  verb,  apprbb'atam  confuetudiQ^xti^ 

>• 

Wd 


Of  tie  Oj^cf  €f  4m  Xxituiw'.       Part  tl* 

■^J^"w^  ao4whaikc  wiU,  oot  eiOy  witWn  the  Year  S  but  within  j* 
S^tir,^  U^.  cBflTm  MoBth  or  tvp,  to  cite  hio^  that  w  named  Executor  tp  a<;cept 
jbtsqoioribuf.  c.de  ju-  Qf  ref^fe  thc  J^xecutorihipr 

tfe  <telib.>iUiBd  its  in* 

^cHigendUm,  vbi  lupra  noo  confedo  ifiv«ntifi|0  xxxiftof  ifttz  Tim  hsrecBcttit,  Si^dem  non  t^et^ 
lueret  iiiTcntartei  faGcre»  fi  juri  taatttBtciTfli iitcndanmi,  (L.  ftitt^«t'§«  fu|  4e  jar«  del^bu  C.  A  ibSdcm 
aiduH^.)  ^tMnn^odo  relic  fiiliire  poriciii«iin  folvendl  univtrfi^  dclun^i  4eblt».  bed  jure  Lfgsti^.  ^w 
nob  commuiiiter  niimnr^  execvwr  teaietiir  prsd^  ad  conliedioocin  Inven'arir,  n^  tenetiu:  ultrs  ▼ire* 
boDonup.  Quare  fublaU  cauit,'  id  eft,  perictilo  fpiTciidi  debits  uitra  tires  bopontm  defuD^i,  per  coo- 
fteAi^eas  inT^D^U,  ^oun  ooU  p^teft  rv>tare»\iit  iofr^  «ad«m  parte  $.  ^.)  fliblata  .iuqoam)  caufa, 
toliitur  effedus,  id  eft,  Miiuaale  tefqpiu(  delibtraodi»  imm  teltc  buic  pericnjo  Ceipfom  fubjioere.  Nam 
executoreSy  l^iioad  cMtdAovttm  torentarii,  tutonun  poti^t  fiwna  b«iedtutt  naturavi  iapiuat  Lind.  in 
t,  ftatttciim.  f •  iahibiBmtts  de  tefta*  L.  3.  protincial.  coi^.  Cant,  irerb.  pf i^a. 

§•  V.    Q£  the  Office  of  an  Executor  teftameiitary 
yndertaking  ^he  £xe€Utorfhip. 

/  I .  Wherein  the  Of^e  of  an  Executor  dothprtncij^altj  ewjift, 

IT  (i)  appeitainetb  to  the  Office  of  an  Executor tefhimen- 
tary  here  in  England^  accepting  the  £xccutorihip>  (a* 
•  De  mnqi  cmuuim  nrbngft  other  Things  ■)  to  eaufc  an  Inirentory  to  be  made*; 
tJSS  ^t^^iJ^C  S?><x^we  the  Will  to  be  proved  and  approved  «  j  to  pay  thc 
▼ol p«it ».  5,  um.%6.  Tcftator>, pjjbt^  a^d  I^gaci«l * \  and  finally  to  make  an  Ac- 

^   decern    enuiiwrat  cOUUt^ 

«kecfiCoris   tiiicio   in-   .  ' ' 

coinbestii.       »»  Ut  infrt^ead^pj^rt,  U?  ^  f .  t»  99  XN       *  ^^  i»fr*  f#d*  !*«  ff  Mt  i*»  'It  M  * 

H'       ^lafinf*  t6.        •Oei^ttQ  il^f  cad,  pare  ff,  ij^  1%  19,  xo.  ai. 

C    4^^    .^      S*  yi«    ^f  divers  Queftions  about  the  Maldng  of 

'  an  Invtntory t  And  firft,  Whether  it  be  of  Neceft 
iity  that  an  Inventory  be  made. 

1 .  Bj  the  Laws  EeclefiaJltcMt  6f  this  Realm,  and  SMutet  ef 
tiejafne^  an  Inventory  is^  ne<effary* 

2.  Xhe  Executt>r  which  prefumei^ to  adminifler  the  Goods,  and 
refufeth  to  make  an  Inventory^  may  be  pufujbed. 

3.  ^he  Ren/on  of  this  Neceffty.  • 

CONCERNING  the  Making  of  an  Inventory,  it  is  expe- 
dient  to  underftand,  vrhctbcr  it  be  fimply  neceffary  that 
an  inventory  be  made  \  what  things  are  to  be  pot  into  the  In- 
ventory ;  within  what  Time  the  Inventory  is  to  be  made;  b 
what  Manner ;  and  what  be  the  £ffe£Vs  of  an  Inventory. 

That  ( I )  an  Inventory  is  ncccflary  to  be  made  by  an  Execu- 
tor teftamentary,  is  evident,  as  well  by  the  Laws  Ecclcfia^riol 

' ^'*?!!!'!:  ^*^T!?'l^^*  °^  ^^^  ReaUn  ^  confirmed  by  continual  Ufe  ;  as  alfo  by  the 
^' '      "  '  ^    ^  _         .  Executor  to 

Lake  an 


inventory  ^.  And  ir  any  Hxecutor  rehire  to  make  an  Jnven- 
•k^i*^'*k-?'*''^'^*  •^'7>  ^^  neverthckfs  prefucne  to  adminifter  the  Goods  of  the 
*  ui'nJ."  UW.'  de  Deceafed,  he  may  be  punUhcd  at  the  Difcrction  of  the  iJUhop 
eiecn^  tefta.  OT  Ordinary '. 


Thc 


The   (?)  keafdd  is^  Iteft  the  Ekec^dr  being  <f!j^ed  td 
tjeal  unf^uthfuHfy  fhould  defraud  tlie  Creditor*  or  Legataries^  ....  . 

by  concealing  the  GoOd»  of  tht  l&aecafed  *•  *^  EriwA   P<^jpaiia 

ft.    i^i^l  |k,  iafldmtti.  4»  hsered.  &  £al.  in  Autk; 

By  a  provincM  ConAitmjtoili  ttentiontd  la  ^  J^VftdhrA?/^  «be  ^  Othobdn,  tk.  M*. 
JEjcecutor  in  rcquuied  to. cij^ibit  aa  Itt^ntOrf  f»£  aKihe  Goodi 
and  Chattels  wbkh>  arefeiH»A<lil  tbe  Pofi^loo  <lf  thoDecesA-  ' 

led  at  the  TiiM  of  hlji  Peachy  boford  hei  iotanrmeddlat.  or  po& 
fefles  himfelf  of  fuch  Goodii,.  «n  and  thi»;ftlr hkmKnSafirt- 
tjr,  that  he  be  iioccbai^f»ble  mkravins  bpnorjfm,  iHdohteindl 
i/^ipts  i  for  if  ^  doth  hot  make  .fii«ti.  In^/CbtDl^,  ho  £iaH  be 
phiiged  to  fatisfy  zH  tfyoi  Teftator'd  Dtibts  and'LogackainiYoC 
his  own  Eft^te^  becauA:  it  ihaU  be  ppcftuned.  agattuft  hJat^  that 
be  had  fuAdent  Afieti  «f  ct^TeOaior'^Sftate  lo  difebarge 
the  whole. 


5.  VU.    Wh4t  Ifbiiigi  *rt  to  !«  pUt  iftto  the  In- 

.1.  if/7  (iWr,    0attehf  ff^atif^  :M£reUj^iza,*inovaik  and 

itnimvahh^  art  to  if  pui  into  th^  Inventory 4 
i.  Liafes  are  to  he  Pui  into  the  Invefttary^ 
3;  Corn  on  the  Ground  is  to  be  Pui  into  tbf  Invetftory* 
4.  Grdfi  or  TY'ees  growing  are  not  tp  he  put  inio  the  xnventorvm 
i.  U^hether  fuch  Things  as  are  fiffixid  to  the  Freehold  oupst  h 

te  inventoried* 
tf  •  jyhether  DeUs  are  to  he  pui  inU  ih^  Imfentory*  [     42 1      ] 

7;  ff^eiher  Money  due  fit  Land  is  to  he  put  into  the  iH^entorj 

TH  E  (i)  Thingli  that  ai'e  to  be  put  into  the  Inventory^ 
-  are  all  the  Gdodi^  and  Chattels,  and  Rigi\t$,  which  were 
the  Teftator's,  or  did  belong,  dr  were  due  unto  hiiriy  at  the 
Tiale  of  his  Death,  whether  they,  be  movable  or  immovable,   ,        ..  ^ 
torporal  or  uncorporal  •.    Whereiinto  alfo  agree  the  Statutes  \^^*  Porcellio. 
of  this  Realm,  whereby  it  is  cnafted,  Tbatoitrue  and perfe^  Pni^  ]?cttTdk?w4* 
Inventory  be  made  of  the  Goods ^  Chattels.,  Wares ^  Merchandizes ^  de  forma  libeUi  9^oa'- 
ku  well  movable  as  not  Inoviahle,  whatfoever,    that  were  of  the  g»t»«f    ^  rcd4ttid»a 
FerfoH  deceafid^i  and  therefore  (2)  Leafes  ought  ndt  to  be  STfi^wSjifK! 
bmitted  forth  of  the  Inventory  «,  how  many  foever  they  be.      c.  de  jure  dcUb.  m  9! 

^Su^H  8: ad. 2 1. C.J. 
*  CataUactenim  fuot  reali«:    Tctmt  of  Law,  'i^^rb.  Chaneh* 

Likewife  (3)  EmhlemeniSf  or  Corn  growing  upon  the  Ground, 
ought  to  be  pat  Into  the  Inventory,  feeing  they  belong  to  the 
Executor  ^  9  but  (4)  not  the  Grafs  or  Trees  fo  growings  which  <  PcAint  tit.  De^Te, 
belong  to  the  Heir  •  ;  rior  (5)  Things  that  afe  affixed  to  the  f®-  99-  &hancopinio- 
Tenement,  and  are  made  Parcel  of  the  Freehold  j  fuch  I  mean  l^^^J^^^  ^ 
as  belong  likewife  to  the  Heir,  and  not  to  the  Executor  ^  quiddicatSichard.poft. 

Angel,  in  d.  f.  fin  au* 
teia.      P«rkin«  ubi  fuprik        <  Ju.acccfi9rium.  dctef.  jvr.  e,  fam  licit  L.  cBtc''a.  do  la|^.  2  £F.  in  prin. 

'And 


Of  ibe  Ojice  of  an  Exicut9t.       Part  tl. 

And  therefore  the  Glaft  annexed  to  the  WtndofOs  (f  the  Hmtfe^ 
becaiife  it  is  Parcel  of  the  Houfe,  ihall  deicend  as  Parcel  ef  the 

\^^\nH^'ui^^^^  Inheritance  to  the  Heir,  and  the  Exccmori  fljall.not  have  it«. 

^aft,'^fin.fol.63.  gV  ^^  althougK  the  Ldlee  himfeif,  at  his  ownCoft,  do  tauTe 

the-Glais  to  Be  put  into  the  Windows;  yet  the  fKixie  being 
one  Parcel  of  the  Houfe,  he  cannot  take  the  fame  away  after- 

»» IVidem.  .  wsrds,  without  Cangei-  of  Puitiflinient  for  Wiifte  \    Neither 

is  there  any  material  Ditfefence  in  Law>  whetbei'  the  Glafi 
were  annexed  to  the  Window  with  Nails^  or  in  other  Manner^ 
cither  by  the-  Lord,  or  by  the  Tenant  \  for  being  onte  affixed 
to  the  Freehold,  the  fame  cannot  be  removed  by  the  Lefice, 
but  flian  belong  to- the  Heir,  and  not  to  the  Executors^  asii 

I  Ibideim  aforefaid  * ;  and  therefore  the  fame  is  not  to  be  put  into  the 

Inventory,  as  Part  of  the  Goods  of  the  Deceafed.  The  like 
may  be  concluded  of  Wsunfcot,  that  it  ought  not  to  be  put  in^ 
to  the  Inventory,- as  Parcel  of  the  Goods  of  the  Deceafed  $ 
for  being  annexed  unto  the  Houfe,  either  by  the  Lefibr  or  by 

»  D.  Coke  tobi  ftipra.  the  Leffee,  it  is  Parcel  of  the  Houfe  K    And  there  is  no  Dif- 

S^*^*,^"J^r5l']!Ll!'  fcrcncc  whether  it  be  affixed  with  great  Nails,  or  little  Nails, 

Qux  ornfttus  cratiJi  nisi*  *»n'  --o  »  ...  » 

gis  quam  pcrficiendi  oi*  hy  Screws,  or  Irons  thruft  through  the  Pofts  or  Walls  of 
domuinpoRttntiir,sdi-  thcHoufe;  forhowfoever  it  be  affixed,  either  in  Manner  afore- 
™  Kc  Rc^^^fc  ^^^^»  ^^  '^^  ^"y  °*^  Manner,  it  is  Parcel,  of  the  Freehold; 
DD.^L.  Mil.  dcTerb.  ^^^  '^  ^^^  Executors  fhould  remove  It,  they  are  puni(hable  for 
fig.  £r.  the  fame  ^     AjiA  not  only  Glafs  and  Wainfcot,  but  any  other 

*  D.  Coke  ttbi  fupra.    fuch  like  Thing,  affixed  to  the  Freehold,  or  to  the  Ground, 

with  Mortar  and  Stone,  as  Tables  dormant^  Leads,  Bays,  Man- 

gerl,  &r.  for  thefe  belong  to  the  Heir,  and  not  to  the  Execu- 

«  Rob.  Kellewiy  lib.  tor  ^  ;  and  therefore  they  are  not  to  be  put  into  the  Invento- 

reb^oa.  fol.  88.  n.  a.  ry  of  the'  Goods  of  the  Deceafed    Neverihclcfs  the  Box  in- 

\^t\^^un.^^'  ^^^'«^»  ^rthe  Cheft  tirilh  Evidchces  of  the  Land,  though  the 

lame  be  not  affixed  to  the  Fl^eehold,  yet  becauA;  they  contain 

thofe  Things  which  belong  to  the  Heir^  they  alfo  belong  to  the 

Heir,  and  hot  to  the  Extcutoiis ;  atad  therefore  they  are  not 

f     422     1       ^^  he  put   itito  the  Inventory,  of  the  Deceafed^s  Goodi". 

■L*abridg.  dn  Cafef,  And  fo  it  IS  of  Fifhes  in  the  Ponds,  and  of.  Doves  in  the 

edit.  Ann.  Dom.  1^99,  Dovc-cote,  fltuate  Within  the  Grounds  belonging  to  the  Heir; 

i  Nortbfimn^^^         ^^^  '^^  ^^»s  Cafe  the  Fiflies  in  thofe  Ponds  and  the  Doves  be 

jtts  civile  ftatuit  in  ta«  'ong  to  the  Heir,  and  not  to  the  Exettitor  $  and  therefore 

bula,  quippe  quacedit  thcy  are  not  to  bc  put  into  the  Inventory  of  the  Goods  of  the 

^^T^^TtC  ^^^^^  deceafed  •.    What  (hall  we  fay  to  thofe  Goods  which 

Mtvcl  ParrhafiTin^c-  ^'^J  ^^^^  ^^  belong  tO  the  Wife,  rather  than  to  the  Huiband, 

cefli6nem  viHffimaBta*  as  her  Apparel,  her  Bed,  her  Jewels,  or  Ornaments  for  her 

bul»  cedcre.  inft.  dc  Pcrfon  i    Whether  are  thcy  to  be  put  into  the  Inventory  of 

Uena.       '"^"^^  *"*"  the  Huibaml's  Goods  ?     By  the  Civil  Law  thofe  Goods  be- 

*  R.  Kellewayiib.rela-  longing  to  the  Wife,  vrlkich  bc  C^\tA  Bwa  pdrapbtrrialia^^  are 
tiooum,  fo.  f  1  .^.  not  to  be  put  into  the  Inventory  of  her  Huiband*s  Goods,  nei- 

de^  ais^onVwr^  fu"'  ^^^^  ^^^  ^^^^  fubjeft  unto  the  Payment  of  the  Hoiband's 
doie^c.*^**"^**''  "^  Debts'*.  But  whether  the  Wife's  Apparel,  with  her  Bed, 
H  L.  ob.  maiitorum.  de  Jewels,  and  Ornaments  for  her  Perfon,  be  comprehended  a- 
ux.  pro  marit.  c.         mongft  thofe  Goods  which  the  Law  called  Botim  p^raphenmlut^ 

is  the  Matter  in  Queftion.  And  it  feemeth  rather  that  they  are 
not, ..(her  convenient  Appard,  agreeable  to  her  Degree,  only 

*  l>y"  f«.  *«^.  excepted  %  Othcrwife  whatfoever  Goods  belong  to  the  Wife, 

are 
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i^fC  prcfcntly,  by  Virtue  of  the  Marf-iage  become  the  Hufi 
Rand's,  the  fropertjr  thereof  b^ing  ctatiged  and  transferred  ,- 
fr6ni the  Wiftf  to  the  rfufbarid  ?,    Jnfomuch  th^t  without  he^  •  Si>pr».co<l.  1.  par.i.' 
Jlufband's  Licence  or  Confent,   ihc  cannot  difpofe  thereof,  §'  9*  °-  *  '* 
hetther,by  A6t  in  her  Ufc'-time,  nor. at  her  Desth  by  her  ]aft 
Wihj^  which  Ibe  might  do  if  ..theywerc  iS^wa  parapheritalid^ .  »Liftd<r,inC.flatut.dc 
.The,  Goods  ip  tuhub  the  Hujbatjd  isintitUi  in.  Right  of  his  i^  ife^  tefta.  lib.  3.  provinc. 
and  as  Jdminiflrator  to  her.  are  not  to  be  put  in  the.  Inveniory  conft.CaiK.§.cxterum 
er  her  Death,  but   1  hings  which  arc  in  Action  muft  be  p<r  a*  i*.  haciegc.  & 

JiUt  in',    -   •  ..'..'.,        ,..'.'.:.  L.  fin.  C.  de  padt.  con- 

An   Adminiftratrix  exhibited  an  Inyeiitory,  ia  Which  fhe  vent  fuptr  dote. 
put.in  fom.e  Goods,  which  the  Inteftdtc  had  given  to  a  ydungcr  vcrfua  w*^'  ^""^^ 
Child,  and  which  were  aaUilly  in. his  (the, Child's)  Pafliffio A  "^     '* 

ait  the  Time  of  the  Eieath  of  the  fald  InteHate,  by  Virtue  of  a 
pe^d  of  Gift  by  him  made,,  which  Deed  fhe  pleaded  in  the 
Spiritual  Court  \  and  the  Plea  being  rejected,  a  Prohibition  was 
framed.   ,.  .    .   -..   .•     .       ,  •. .,    •..    *:, 

^ .  Biit  iholi  Goods  whjch  the  Hiifband  bath  by  the  Tntermar^ 
iriagii,  thc^ Property  being  in  him,  and  not  in  Hei*  after  Mar- 
rjiage :   ;,AAd  it  being  enfldled'b7  the  Statutes  of  this  Realm  of 
^nglAniy  That  the Eteecutors  '/hall  maie  or  cdufe  fo.  b^  made .n  true 
dhdperfeB  Inventory  of  all  the  Goodsy  Chattels ^.IFareSy  Merchant' 
dizes^i  as  wefl   nuntdbU  hs  not  movabtei  v^haffoevii'y  th(iii  wre  of 
the  Perfen.deceafedstindjhefamefhall,cauff  to  be  indented,  pet.   "    ». 
(is  by  the  fald  Statute. more  at  large  appear eth '^  :).    tt  may  b<;  »Stat.H.8.aii.ai.c.5i 
corfcluded^  that  10  Cbijftruftk>n  of  l.aw,,thpfe  Goods  aboVe^i 
inentionedj^  aiid  namely  the.  WifeV  Jewel?,  and  Ch^iin^,  ^ret6   ,  . 
bp  put  irit6th6  Inventory  of  the  deccafcd  flufbarld'ii  Qoods  *^  *D.  Sut.  H.e.an.in 
And  yet  nbtwijthftanding',  if  we  ih>ill  refpcil:  \Vhat  hath \beet>  c  5. 
tlied  and  pbfcrvcd,  fiich  hath  ever, been  the  general  and  ancient 
Cuftoiti,  Pjf  rather  Cburtefy.  of  the  Province  b(  iforL  a^  there- 
by  Widows  hav^  been  tolerated  to.  rclefve  to  thcij-,owri  Ufe, 


of  tbeir  detealfcd  Hulbsuid's  Qoods".  ,  tJnJers  ^Crtdveiiture  »-Qifeim<lmodninfclj^  . 
the  Hufl»nd  wcrc.fi>'  iv  indebiect,  is  tiit  reft  of  hi|  Goods  "i*;'  ^I'v'wfdHn,  rcgni. 

'  \i  If  /^         •      ..>  »        -       •       /r  *         t>'ft    Jn  >     «       obfcrvatur*     telle  JQ* 

would  n6t,iu0ice  to  dif^h^rge  the  lamc.    In  whidh  Cafe  tlje  Garfi«,traa.  dccipcu- 

Wifc'/5  Jewels,. and  .Chains,  ^nd  fucb  like,  being  Thiijgs'  of  fi»,  fo.  /s*. 

Det^iicy  prbhT^ment^  ahd  not  of  N^ 

pri^od,  and  put  into  ^he,  IqvcqtDry  among^ :  other  Goods  oif  ,     [     4^3      J 

the  Dece^fed,  towards  the  Payment  of  his  Debts.     And  fo  • 

they  ought  to  be  ^^  •  ^^  «*•  ^^^^'  "•  »* 

'        **  an.  it.cap.  ^.  adrerfiMi 

quod  fupenrcnient    conflict,  parum  valet. 

The  jf(^)  Debts  due  to  the  Teftator  are  to  be  put  into  the  In*  . 
vento'ry  *•     Bvt  the  Debts  dye  by  the  Teftator,  they  need  not  »  Glod   in  L.  chiro-, 
id  be'  piit  into  the  Inventory  ^.    And  if  any  fuch  Debts  be  graph^ff.  d^Wminiiir. 

.,.,.:'■  c       :  '  »        .      .       tut,  (^fid  Ycxiim  qui-, 

dem  eft,  fi  ei^Hant  in{lniaienV;.;anai.npn  reqiViritur  ,ut '•iprcrabantur,  doncC/rccupcremur,  ^in  n\aD}f 
tnif  thtdenur,  «jt  quie  4ntcr2te  non  rctftc^dicafiiur  reperta.  Lind.  in.d  .c,  ft«tut.  §.  inhibeniiwi  yerW 
bonis.  PnA.  Ffirar.  forma  HbeHi  ad  feddcndam  .rutionem  tut  J.  in.fuo^n.  13.  -ffiquttua  t*«tten  cft(( 
ut  aliqua  fiat  commcniorati^  hujulmodi  crcditoruui,  utut  incertorun);  nefublatapenituscorutti  meoloffia,'^ 
deccpci  roaneaat  deluht^  crcditorcs,  liberi,  legatarii,  vcl ;  Hi  interelfe  habeiitct  in  ea  parte.  ^  hixAi 
in  d.  c.  iUtut, 
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piU  into  the  Inventory^  the  Ordinary  fhall  do  well  to  make 
diligent  Examination,  whether  the  I'eftator  did  owe  any  fuch  ^ 
.     .  for  many  Times  Debts  are  thrufl;  iiito  the  Inventory,  which  are 

hot  due  by  the  Teftator,.  and  fo  the  Legatai'ies  aqd  Children  of 
the  Deceafed  are  often  defrauded,  at  leaft  of  fome  Part  of 
their  Due,  by  the  unfaithfulnefs  of  the  Executor,  and  Negli- 
gence of  the  Ordinary  or  his  Officer. 

Londsy  Tenements  and  Hereditaments y  with  the  Appurtenan-* 
.   .  ces,  fuch  I  mean  as  do  not  belong  to  the  Executor,  but  de^ 

icend  to  the  Heir,  are  not  to  be  put  into  the  Inventory ;  info-^ 

much  that  (7)  if  the  Teftator  appoint  by  his  laft  Will,  that  the 

fame  Lands  be  fold ;  in  this  Cafe,  by  the  Statutes  of  this  Realm, 

neither  (hall  the  Money  thereof  coming,  nor  the  Profits  of 

«  St  t  H  8  •        1  c   *^^  ^^'^  Lands  for  any  Time^be  accounted  as  any  o(  the  Goods 

5.    5-Mar/Dycr  151I  ^r  Chattels  of  the  Perfon  deceafed  '  \  and  confeqtientiy  arc 

tk64t  '        hot  to  be  put  into  the  Inventory. 

The  Lady  C  Was  poflefled  of  divers  Leafed,  and  conveyed 
them  in  Truft,  and  afterwards  married  with  >/•  B*  the  Lady 
received  the  Money  upon  the  Leafes,  and  with  Part  of  the 
Money  bought  Jewels,  and  other  Eart  of  the  Money  (he  left, 
and  died :  A,  B*  takes  Letters  of  Adminlftration  of  the 
Goods  of  his  Wife  :  and  in  a  Suit  iii  the  Ecclefiaftical  Court, 
the  Court  would  have  compelled  him  to  have  given  an  Account 
of  the  Jeweld,  and  for  the  Monies,  to  have  put  them  into  the 
Inventory*  But  the  Opinion  of  the  whole  Court  of  B.  Rs 
was,  that  he  fhould  tot  put  them  into  the  Inventory,  becaufe 
the  Property  of  the  Jewels  was  abfolutely  in  him  as  Hufband, 
and  he  had  them  not  as  Adminiftfator,  but  of  fuch  Things  as 
*^  ^     bt  in  Adlioh,  and  as  he  (hall  have  as  Adminiilrator,  he  fliall  be 

accountable  fot,  and  they  fliall  be  put  Into  the  Inventory.  And 
for  the  Monies  received  upon  Truft,  it  Vas  refolved,  that  the 
fame  Was  the  Motiies  of  the  TrufteeS,  and  the  Wife  had  no 
Remedy  for  it  .but  in  Equity  \  and  therefore  the  Huiband  fhall 
have  it  as  Adminiftrator.  And  ih  that  Cafe  it  was  refolved, 
that  if  a  Woman  do  convejr  a  Leafe  in  Truft  for  her  Ufc,  and 
*  r  rt  Car  B  IL  Sir  afterwards  marrieth,  that  in  fuch  Cafe  it  lieth  not  in  the  Power 
JpLh  St,  7oi«*»  Cafe,  of  the.Huft>and  to  difpofe  of  it ;  and  if  the  Wife  die,  the  Huf- 
band £ball  not  have  it,  hot  the  Executor  of  the  Wife  ^\ 

£   424   ] 

§•  VIIL    Within  whit  Time  the  Inventory  is  to  be 

made* 

1.  ^he  Time  for  making  and  exhibiting  the  Inventory^  is  left  t9 

the  AJodemtien  of  the  Ordinary. 
2»  The  Inventory  ought  to.  be  made  before  the  Executor  meddle 

with  the  Te/lator's  Goods ^  except  in  fome  Ca/cs^ 

TH  E  (i)  Time  appointed  {or  the  Making  and  Exhibhing 
of  the  Inventory,  by   the  Laws  Ecclefiaftical  of  this 
J*  Text,  m  c.  ftatnt.  §.  Realm,  is  left  to  the  Difcretion  of  the  Oi'dinary  *,  who  may 

!  DTCOtari  i^p,  tit.  dc  tcf- 

ta.  L  3.  i>ro^in«»JvConftit.  Cant,  undcpalam  eft  non  obtinerejos  civile,  quo  hzres  ad  perficiend^in  ioveik- 
tariuKiquandoque  66  dies,^^uandoque  annum  habeat;  mazimc  &  Iiici^iat  intra  mcnfcm  a  morte  dcfnndi 
'  Sichar.  in  L  fin.  §.  fin  aiitcm.    C.  dc  jure  dc  lib* 

appoint 
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appoint  a  H^orter  or  longer  Time,  as  the'Diftance  of  the  Plac< 
.where  the  Goods  remain,  being  more  or  lefs,  together  with 
other  Chrcumftances,  fliall  minifler  Occafion  ^  *       .  trbitrior 

And'(2)  if  the  Ordinary  do  not  appoint.a  Time,  the  Execu- 
tor had  peed  to  beware,  that  he  do  not  adminifter  the  Goods 
of  the  Deceafed;  until  he  have  caufed  an  {nvenpry  to  be  made ; 
for  however  the  Aft  oi  him  that  is  named  Executor  is  faid  to  »Plowd.  in  cafu  ijitcr 
hold  in  Law  before  the  Proving  of  the  Will «,  and  the  Making  ?"^;^„  ^""j  ^^^^^ 
of  the  Inventory  ** ;  neverthelefs,  he  that  (b  prefumeth  to  med-  ycrb.pi^u«,  iiifin.iiliug 
die  and  adminifler  as  Executor,  before  he  make  an  Inventory,  g\oS. 
is  fubjcft  to  Ecclcfiaftical  Punilhment  * ;  unlcfs  it  be  for  doing  *  ^^'^Jj^^'^*'*  ^^ 
fuch  Things  as  cannot  be  deferred  till  the  Inventpiy  be  made  j  ?jo^dc  Atiion  in  d. 
.  as  for  Intermeddling  about  the  Funerals,  or    Difpofing  of  legating  Iibertat!  verb, 
fuch  Things  as  cannot  be  preferved  with  keeping,  and  fuch  inventarium.  d. «.  fta- 

jjj^g  i^  .  '  tiit:  §.  inhibcmui.   in 

As  the  Ordinary  may  difpenfe  with  the  Time  of  bringing  in        *      *         *  • 
■  an  Inventory,  fo  he  may  difpenfe  with  any  Inventory  at  all 
upon  a  reafonable  Oauf^  ;  as  where  it  is  not  convenient  to.  pubr 
liih  the  intire  Suni,  or  Extent  of  the  Teftator's  £{tate ;  for 
though  the  Statute  requires  the  Executor  to  bring  in  a  tnie  and 
perfeft  Inventory^ ^and  upon  proving  the  Will,  the  Executor 
is  fworn  (o  to  do,  yet  this  may  be  difpcnfcd  withal :     A  si  for 
rnftancc  ;  (viz,)  Thomas  Boon  (being  poffeflcd  of  a  great  per-  J^ow't Cafc,?aym.470« 
fonal  Eflace,  lying  in  feveral  Place^  aud  uppn  feveral  Securi- 
ties to  the  Value  of  100,000/.)  devifed  coniiderable  Portions  , 
*  to  his  Daughters,  but  left  his  fecond  Son  Chrijlopher  2000/. 
and  no  more ;  an4  tlm  to  be  paid  at  1  hree  Payments  by  John 
his  eldefl  Son,  whom  he  made  Executor,  and  who  proved  the 
Will,  and  nxade  O^th  to  bring  in  a  true  Inventory  as  ufoal ; 
which  not  being  done,  he  was  cited  by  Chrijfopher  to  bring  it  in  \ 
but  the  Judge  did  not  think  it  neceflary,  becaufe  two  Payments 
were  already  made  to  Chriflopher,  and  his  Brother  offered  to 
pay  the  reft  of  the  2000/.  Legacy  ;  thereupon  Cbriftopher  ap- 
pealed tQ  the  Delegates,  who  gave  Sentence  that  there  was  no 
Occafion  for  an  Inventory  ;  then  he  brought  a  Commiffion  of 
Review,  and  alledged  that  there  might  be  another  Will  where- 
in he  might  be  Executor,  and  therefore  an  Inventory  muft  b^ 
neccfTary ;  befides,  there   might  be  Specialties  taken  in  his 
Name,  and  no  Truft  declared,  and  that  his  Brother  might  die       r     ^^  c^T 
Inteftate-,  and  if  fo,  Adminiftration de  bonis non,  isfc,  belonged        ^     4   5^  J 
to  him  :     And  laftly,^  that  the  Statute  req^ire5.him  to  exhibit' 
an  Inventory,  and  upon  proving  the  WiU,  he  is  fworn  to  do 
it ;  but  the  Sentence  was  confirmed,  for  none  of  thefe  Matters 
now  objefted  fhall  be  prefum^d :     And  asi  for  the  Statute,  it 
was  purjpofely  made  for  the  Benefit  of  Creditors  and  Legatees  ,- 
and  in^bis  pafe  they  were  all  paid,  or  the  Money  was  tendered 
to  be  paid,  fo  that  none  of'th^  Creditors  complained;  and 
fince  the  Eftate  of  the  Tcftator  confifted  moftly  in  Specialties, 
it  might  be  prejudicial  to  tljie  Debtors  to  have  their  Debts 
difcovered^  efjpecially  where  fuch  a  DIfcovery  was  not  neceflTary. 

K  z  .     §.  IX.        ^ 
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5.  IX.    Of  the  Form  to  be  obferved  i;i  tlic  M^Hng 
•    —  'of  "aji  Invehtpiy.  '    '^  '  ^        ^  '  * 

|.  JVhat  Perfens  ought  tQ.le  prefeni  at  the  Malittg  of  the  In^ 

2.  14-  here9f  the  Jnventtfry  is  to  be  maie^ 

3.  Ini>enfory  to  be  indented » 

4«  Of  the  (jathof  the  Eitecutor  ahut  the  Inventory^ 
-C.  ^he  Goods  and  Chattels  are  to  be  vafued. 
6.  (Jftbeantient  Form  of  praifing  the  Goods ^ 

»  St^r.   Hrfg,  an.  ai.  X5  Y  the  Statutes  of  this  Realm  ^^  it  is  thus  enafVed  cob. 

^,  (,.    .       '  \     *  •11  ccjriiing  th*e  F0rm  to  be  obferved*  by  the  Exctulor 'tella. 

^  ;.  nicntary in- making  of  an  Inventory", ^vii!5.^     **^^That  lbt\\) 

1*  Epfecutor  or  -M^ctitors  natne  thi  Perfons^-  two  at  the  ifetffy  to 
**  Vfhop^  the  Per/on  dying  was  indebted  or  fnade  qny  Legacyy  and 
•*  tipon  their  Refujal  or  Ahfence\^  two  other  ktmjf  perfons^  and  in 
**  their  Prefepcfi  and  by  their  Dijcrefionsy  fhali  mahey  or  cdufe  to 
•'  be  ma^ey  a.  true  and  per fB  inventory  (2)  of  ^U  the  Goods  and 
^*  Chattels y  I4<ares  and  Merchandizes^  as  weli  movable  as  not  iww^ 
?*  abUi  whatfoe^r  tht'y  were^  of  the /aid  P erf  on  fo  deceafed  s  and 
••  the  \'i)fame  (hall  caufeto  be  ind^^t^d  /  -whereof  one  PartJlaU  he 
•*  by  his  J  aid  Execiitor  (upon  (4)  his-  Oath  to  be  taken  before  the 
**  hifhopsi  (Ordinarief^  [their  (fficials  and  Ordinaries^  cr  other 
"  p£rfon  having  P^^ver  to  take  Probate  of  the  Te/iament^  upon  the 
**  holy  EvifngelifisJ  averred  to  be  good  atnl  true  ;  and  thef^me  erne 
•*  Part  indented^  h^  fhall prefent  and  deliver  to  thf  Keeping  of  the 
*'  fard  Biftfop^  ■  Ordinary^  or  Ordinaries^  or  other  Perjon  whatfo-' 
**  ever^  having  Pbiver  to  'take*'  Probcte  of  l^ejiamtnts  i  and  the 
**  other  Part  pf  the  f^rd  Inventory  'indented  to  remain  ttntk  the 
*'  pxecutor,  •  Jn4  that  no  Bijhopf  Ck-dindry^  or  Ordinaries^ 
*'  or  other  Perfon'  whatfoever^  having  Authority  to  take  Probate 
*'  of  ^eflamentSf  upon  Pain  in  the  faid  Statute  lonfained^  (viz. 
^*  ten  founds, J  do,refufe  to  take  any  fuch  Inventory  tr  him  or 
•*  them  prefented  or  tendered^  to  be  delivered  as  is  afrefaid* 
*  Thus  far  the  Statute^  ^AV  hereunto  it  may  be  added^  that 
(5)  it  is  not  fufiicient  to  nr^ake  an  I-nventory  cyntaifiing  ail  and 
r      xsS     1        ^ngulaF  the  Goods  of  the  Deceafed,  unlefs  the  fa^e  beprti- 

»  Bir.in  X.:  (fn.  c;  dc  cularly  valued  and  praifed  ^  bv  foxnclioneft  and  fkiiful  Pcrfons, 

jnag:ift    convcxu  Koc  *o  be  thcju  ft  Valuc  thereof  in  their  Judgments  and  Confci- 

lcd4opcni.,.jnvcnt,artf      ..  .1,  «■  'I  *        n  ' 

cxccutorci   magiji  afll-   ai' t»at    1  ime  %      .;,...     v.    .    .  

milantur,      .  tueoribus    .  •  '•     .  i  .  .   '  . 

quam  haeredibi^St  ut  fupenus  adnotavi  ei;  X^ind.  in  c.  Aatti.  §.  inhibemii«.  (?r  ^cHv.  I.  5*  Pro^nritl, 
conftituc.  Cane.  TCtb^prius.  Laur.  Va.  tra^.^^e  InvcDt.  fol.  ipi.  .  ^  Dc  probatiopc  rci  aobitit  vel 
immobiiU,  vid.  ^lafcard.  craA.  de  .probac.  verb.-,  \'    \  .-  .  .  it 

^aym  470,  47;.    "-  •'    But  as  to'thc  Value  ppon  the  Appraiftmert  of  theft  Good* 
»  it  is  Bot  binditig, -nor  very -TOrvch  regarded  at  Goromon  Law; 

ibr  if  'tis  too  high,  gt  fl>a!l  not  he  prcjudicj?tl  to  the  Executx}? 
Or  Adminifirator  \  nor  if  'tis  too  low,  it  ihall  be  no  Ad^wn- 
tagc  to  hnn ;  •  but  the  Valyc  found  by  a  Jury  upon  Pl^e  advd' 
Tfj^raxnt  plczdcd  i$  binding.     -.  v^.  ,     .     .    • 


Part  yh       Qf  the  Office  tf  an  fxeeutprf 

Jii  ancjciat  (6)  T»m^,  amo^igft  many  oApr  SoIcmnUiq  pfi 
Inventories  %    this  Order  was  bbrerved:'   Firft  of  aU>  the  •n«q^«PP.tn  L. 
inrvMe  Goods  were  iriventoriei  and  fffai/ed,  as  Houfhold-Jiuff^  w^icUb  *?'*°^^* 
Cant ^   and  Cattlf,   &c,    thfcn   the  Itnn^QvabJc,  a«  Lcafcs  qi  ' 

Crounds  or  Tenements ;  after  that,  the  J)ebt8  clue  to  the  Telt  ^ 

^ator  were  fct  down  P,    Which  brdei'  is  for  the  moff  pJirt  t)b-  pFraneirc.Poreel.ti^ 
fcrved  at  this  Time  here  in  England^  faving  that  fome  db  tjmit  ^^  io^nt.    ^  ' 

X^^7>/,  wherein  they  do  amifs  ^ ;  others  praife  them  among  the  ^  Sa|iraead.ptft.$.  ;^« 
Movables)  but  It  were  b^ttef'to  praffe  them  feveralljr. 

fi.  X*    Of  the  £fie&  apd  Benefit  of  an  Inventory. 

\'  I,    ,  .      .  •  ,        ■  - 

I.  The  Goods  contained. in  tht  Inventory  ar^  fn/umed,  to  le  in  i 

the  Hands  of  the  Eiceeuior^ 
2»  The  ^tefiator  is  prefume^  to  have  no  more  Good f  than  are  de^ 
" fcr tied  in  ihe  Inventory^  • 

3^  IPbetber  Sufficiency  of  Go^ds ke prefumed^  nvhen  therein  nq 

Inventory. 


D 


iuch  Goods  ^  ^  ^,  .^  . 

arc  prdumed  to  have  belonged  to  the  Tcftator,  and  aifter  hii  ^fed^pftixldh^^^^ 
Death  to  belong  and  to  be  in  the  Power  of  tbe  Executor*.  refL^u^-^^j^^ti^. 
And  on  the  (1)  contrary,  that  no  more  Goods  and  Chattels  are  ^ed '  Korum  'la^umik 
prefumcd  to  have  belonged  to  the  Tcftator  th^n  are  Contained  P**7,P?^^»^»P'P?fW 
In  the  Inventory  ^  ft.  fcimi^s.  «.  itaiti. 

n>a.  C.  dt  jw  42li|^ 

4:  atu  SIchardL  \  Bald.  &  Slchar^ia  J.^.  legitq^A, 

And  therefore  if  any  Creditor  or  Legatary  do  affinn,  that 
the  Teftator  had  any  mOre  Goods  than  be  comprifed  Sn  the  In- 
ventory, he  muft  prove  the  fame  $  othcfrwife  the  Judge  is  to 
give  Credit  to  the  Inventory,  beingmad^  irt  Manner  and  Form  ««Alcis*t.tr»a.<!cpr»- 
aforeliid".     Although  indeed,  when  (3)  the  Executor  enter-  Aimp.rcgjrpriit*^, 
eth  to  the  Goods  of  the  Deceafed,  aud  niaketh  no  Intentofy  ^l^^'  *^*   P^* 
thereof,  nor  will  fiiflPer  the  C^ahtity  thereof  to  "be  known  'j  '^^^  ^^^' 
in  that  Cafe  our  Law  prefumeth  that  the  Teftator  h^d  fuffi- 
cieht  to  difchargc,  not  only  all  his  Debts,  but  all  his  Legacies 

Ai{o\  '    »BaI(L  JaL.fillam.C. 

ftmit.  hercif.n.  3^.  iii-. 

chard,  in  L.  fin.  §.  &  fi  prxfatam.  C.  de  jure  delib.  a.  ts 

*       .  *  • 

Now  the  Ufe  and  Benefit  of  an  Inventory  is  to  give  the  tef-  [  427  1 
tamentary  Heir,  or  the  Ad  mini  ftratof  (where  there  is' no  WilQ  i  Dom.  61^.  -^ 
f  he  Liberty  of  deliberating  whether  he  will  accept  the  Succcf-  •    ' 

ilon,  or  fidt,  ^bicl|  he  ijiay  dd  with  the  greater  Safety,  becaiife 
then  he  may  have  a  perfeft  Knowledge  to  what 'Value  the 
Goods  of  the  Deceafcd  will  amount ;  and  by  this  Means  they 
may  feciire  .their  own  Eftates,  becauf^  they  do  opt  engage  them- 
ielvcs  for  more  than  the  Value  of  the  Goods ;  therefore  all; 
Executors  and  Adminiftrators  are  allowed  the  Henefit  of  art  In-' 
Vcntory  of  Courfc,  it  being  inftituted  Qriginally  in  their  Be*- 
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■ 

half,  and  they  are  fuppoied  to  accept  the  SucceiBon  always 
under  that  B«;nefitf 

§/  XL  Of  the  Probation  and  Approbation  of  Trf- 
taments,  and  namely  before  whopi  they  are  to  be 
proved. 

^  poflca^  cap.  M^         ,^  Divzrs  ^efiioru  about  the  Probation  of  Tefamenis, 

2»  Teftaments  are  to  be  proved  before  the  Bijhop  or  Ordinary. 

3.  Certain  C^es  wher/m  Teflamints  are  to  he  proved  before 
others  than  before  the  Hi/hop, 

4.  Of  the  Prerogative  tf  either  Archbijhop^ 

5.  Jvbat  If  meant  by  Notable  Goods* 


c 


ONCERNING   (i)   the  Probate  of  Teftaments,  thcfc 
Things  arc  chiefly  to  be  uiqyir^d :     Before  whom  the 

Teftament  is  to  be  proved  i  by  whom  ^  when ;  how  \  and  what 

Fees  be  due  in  tlut  Behalf* 

The  Perfon  {%)  before  whom  the  Teftament  is  to  be  proved, 
«^?*tcSai^*^*-'  m  "  '^^  Bifli'op  pf  the  Dioccfc  where  the  'fcftator  dwellcth  *.  w 
^1%'c!  fiatut.  dc  tefta!  ^^*  Officer  *> }  to  whom  by  the  ancient  Cnftom  obferved  tbtt 
I.  3.  proYincial.  conft]  many  Hundred  Years,  together  with  the  Royal  Confent  of  the 
Cant,  c-  ftatuiinus.Iib.  |^ings  and  Princcs  of  this  land,  the  Probate  of  I  eftaments 
Cr *"!*!•  ^'*'°^'';  ^"  hath  appertained  <^ :  Saving  (3)  in  certain  Seigniories  or 
flat.0oa.& Stud.  1.2.  i-ordlh'p^i  Yfhctp  the  Propate  ot  1  eftaments  of  the  lenants 
c.  i8,  Pprkinb,  tit.  tef*  there  dwelling  doth  by  Prefcriptipn  appertain  to  the  principal 
tamcnt,  to.  94.  *r»a^-  Lord  **  •.  And  faving  in  certain  peculiar  Jurifdi^ions,  where 
cap*!^"  Statl^Hcn.  zl  ^7  Prefcrlption  or  C  ompoiitioD%  or  other  fpeciai  J  itlc,  the 
an.  If.  cap.  $.  Probate  of  the  Teftaments  of  luch  as  dwell  and  die  within 

^Perkin*  ubi  fupra.  ^hofe  Places  dot h  appertain  to  the  Judge  of  the  Picculiar*: 
?itx.  Abridg  tit.TclU.  ^nd  f^^i^    ^jj^g        Q  ^^       bequeathed  in  the  Teftament, 

jueiu,  n.  3.  Brook  cod.   ,  itit-  .juj*  11 

tit.  n.  I  I.e.  fin.de  ^de  but  only  Landry  Tenements  and  Hereditament^,  or  other  lay 

inftr.extr*  sich,  in  1.  x,  Fces,  are  devifed ;  and  that  in  fuch  Place$  where  neither  Infi* 

».  3.  C.  dc|«^.  nuation  por  In^otylation  is  neceffary  ^ :     And  faving  {4)  where 

L     4^S      ]  the  Party  deceafed  at  the  Time  of  his  Death   had  Notable 

l^h^ZcMM^m  ^^'^■'  ^^^^^^  '"  ^'^^""^  Diocefcs  or  Jurifdiftions.  For  the 
3ibertatom,'qui  in  d.  c.  Probate  of  the  Laft  Wills  and  Teftaments  Of  fuch  Pcrfons 
item  quia,  verb,  infi  (loth  ^appcrtsgo  to  t^e  Archbiftiop  or  Metropolitan,  within 
nuationcni,  fui  publl-  ^hofe  Province  fuch  Notable  Goods  be  difperfed  in  divers  Die 
Sin«n''«*Ji5n!.r!'^J^  «f«i  OT  othcT  infcrior  Jurifdiaions  f,  whether  it  be  within  the 

▼III  non    pcrtinere  ad  -^       ',         "  n  ^  1        w        "  ^t/-    »  1 

Epifcopoa,  fed  jure  tan-  rrovmcc  of  Canterbury  ^^  or  York*. 
turn     Authenticorum, 

(qao  jns  cqdkis  corrigitur,  &  quod  jut  authentiaini  fancitain  fuit  ab  imperatore  Joftioiaoo  ultra  milk 
annoa  retro  nuraeraodys. )  Non  foluin  c;^ecutio,  fedetiaoi  ipfa  indnuatio  ^  publtcatio,  coram  Epifco* 
pis  ordioariam  jurifdidionein  exercentibus  fieri  poteft,  ut  firtnat  Sichardui  in  L.  1.  C.  de  tefta.  3. 
^  Fitz.  tit.  Teftament,  n.  z.  Dod.  &  Stud.  lib.  %.  cap.  %%,  *  Jo.  de  Athon.  in  legatin.  libertat.  de 
execut.  tefta.  verb.  Ordinario.  f  Supra,  part  3.  §.  3.  t  Ltnd.  in  d.  c.  ftatat  verb,  ad  qnos  perti- 
cet.  Perk.  tit.  Teftament,  fol.  94.  Pits.  Abridg.  tit.  Adquniftr.  n.  7.  Brook  cod.  ttt.  n.48.  ^  Lindw. 
in  d.  c.  ftatutum.  verb.  Laicalis  f^odi.  Stat.  H-  8.  an.  13.  c.  9.  &  plenius  per  Inftrum.  H  A^ontn 
libros  curias  prerogarivz  Archiepifc.  Cane.  ^  Perkins  tit.  Teftament,  fol.  94.  pag  %.  S^.  H.  8. 
an.  23.  c.  9.  &  evidentini  per  Inftnun.  &  A^lorum  Ubros  in  archtvis  Archicp.  £bor.  fid^liur  per  pla- 
rimonim  fcculoruu  curricula  confervat^ 

.    The  Probate  of  WilU  did  originally  belqng  to  the  Tempo* 
ral  Courts,  and  every  Legatee  had  a  proper  Remedy  to  recover 

thei 


^  •- .  _  _ 


38.  ^enflot'tCiic, 


1  Coke,  lib.  9i  fal.  ^8, 
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their  Legacies  in  thpre  Courts ;  and  Glanvill  tclh  us,  th^te  is  %  <^^^*  ^*  ^  <•  ^>  7* 

Writ  which  lies  at  Common  Law  to  demand  a  Legacy ;  Litt^ 

nuooiff  tvho  wss  Dean  of  tie  Arches ^  and  wrote  about  the  Begin-. 

ning  of  the  Reign  of  H*  6.  confcfies,  that  the  Probate  ojF 

Wills  did  not  belong  to  the  Ordinaries  de  Jjtre,  but  only  by 

Cujhm:  and  Archbifliop  Parker  publiflied  a  Book,  Anno  1573^ 

wherein  he  writes^  that  "Tefiamenta  prohandi  authoritateni  Ept/c^ 

non  .habeifant^  tuc  admin^ationis  poteftattm  cuiqi  d/legnre  fion 

poiuerunU 

So  that  the  Probate  of  Teftamenti  did  belong  to  Ordinaries 
but  of  iate  Times,  de  eon/uetudine  Anglia^  (sT  non  de  jure  com* 
muni  /  and  the  Power  to  grant  Adminiftration  wa3  granted  to 
the  Ordinary  by  the  Statute  of  31  £4  3^  r«  ii.  And  in  an- 
cient 'I^ime^  when  a  Man  died  Inteft:ite,  and  had  made  no  Dif- 
jjofition  of  his  Goods,  the  I'ruft  of  them  wasi  committed  tqr 
the  King,  who  is  Parens  Patria^  to  the  Intent  they  might  ht 
difpofeJ  for  the  Burial  of  the  Dead,  the  Payment  of  the  In- 
teftate's  Debts,  and  the  Advancement  of  his  Wife  and  Chil- 
dren ;  and  the  Ordinary  was  conftituted  by  the  King  in  lqcppa'> 
rentis^  and  his  Power  given  him  by  that  Ststtpte  K 

But  the  Ordihai'y  hath  no  I^roperty  in  the  Inteftate's  Goods, 
to  difpofe  of  them  tO  his  own  Ufe^  or  to  the  Ufe  of  any 
other  *.  ,  , 

In  Order  to  difcover  by  what  Means  the  Ecclefiaftical  Court 
obtained  Jurifdiflion  in  teftamentary  Matters,  it  will  be  proper 
to  confider  by  whom  that  Jurifdiftioh  iitras  exercifed  by  the  Ci- 
"vil  Law,  and  by  whom  by  the  Common  Law,  what  was  origi-N 
nally  the  Law  of  England  upon  that  Head,  and  what  DiftinSi- 
0ns  the  Law  of  England  has  made  touching  that  Jurifdi£lion. 

As  to  the  Jurifdiftion  in  teftamentary  Matters  by  the  Civil 
LaWi     The  Way  of  authenticating  Wills  by  the  Civil  Law  was 
firft  before  the  Prattor ;  and  afterwards  before  the  Magifter 
Cenfus ;  for  they  reckoned  Wills  to  be  in  the  Nature  of  Judg- 
ments in  the  Divi(ions  or  Distributions  that  a  Man  himfclf  made 
touching  his  Eft  ate,  and  therefore  they  were  (hut  up  with  the 
Magiiirate,  during  the  Life  of  the  Pcrfon,  for  the  Quiet  and 
Repofe  of  the  Family,  but  .were  opened  at  his  Deceafe ;  they 
ivcre  iignedby  the  Tedator  and  fealed  by  him,  and  by  the  Wit- 
iiefles  upon  a  Thread,  and  carried  in  to  the  Prator ;  and  after 
the  Death  of  the  Party  the  Witneffcs  were  called,  if  living,  to 
acknowledge  their  Seals  «  and. if  they  were  not  living  then  the. 
Seals  were  broke,  arid  the;  Will  opened    in  the  Prefcnce  of 
other  fufficient  Wltncfles,  and  the  Will  was  read  and  regifter-" 
cd,  and  a  Copy  of  it  delivered  over  to  any  Perfon  that  would 
.  aik  for  the  fame  ;*  for  it  was  reckoned  as  a  Matter  of  Record, 
and  therefore  any  Perfon  might  have  accef^  to  it.     OF  this  vide 
,Digeft.  lib.  9.  tit    3.     De tejlamentis  quemadmodum ^aperiantur\ 
tfc,  in  the  Code^  lib,  6.  tit,  32.^    And  when  any  Legacy  wa^ 
difpofed  of  to>pious  Ufes,  for  the  Ufe  of  the  Church  or  for 
Monafteries,  or  for  the  Poor,  the  BiOiops  were  to  fue  for  the 
fame,  andjeetothre  Admiui(lration  thereof;  this  appears  hy 
the  Code,  libi  I.  ///.  3.  Lavj  4a.  §^  6.     yide  Necejaruim^  $. 

7.  anh* 
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....  ^ 

:  Upbtt  this  ttt  ftffibpi  bcgaft  fe  riftcnncadlc  trith  the  Pxor 
bate  6(  Wil6,  whteh  Was  a  ^eire;  can^i^l  Authbrit^r  *  tnii 
thift  InWfioh  of  the  ^rdat^i  jHfi^nm  would  not  endiire ;  and 
thefefbfe  in  hi&  Co/r  h^  puti  ttie  taw  ag^lhft  th6  Biiho^  Pro? 
batfc  of  Wiffi  bcfetfe  the  Laws  Wreih  bcfort-inehtrdhcd ;  and  ii 
ilia  Cdde^  lib.  il  tH.  f;  Refititk profhulguihnt^  nbn  foium  judicei 
^uorumlibet  tribunalium^  verunt  ettam  defenforesEcclfJiarutn  hoju^ 
^iVfue  iiirins^  qtki  iurfiffimumirifinUaddi'idtiinis  iejiaerttium  volun^ 
V  ktfJf^J  genus  trftpfcraty  frjmdnenJos  iffk  cenjiinus  tie  rem  attiffgaht, 

*^ba  Aelmfhi  frofJUs  othnium,  fecunSuM  cinflUutlonum  pntcepta^ 
•pr'dtltrqiidtn  tnapffro  cenjus;  pompetii  ;  abfur^um  etenim  rlerkif  ejf^ 
inifh§  eiulhi  i^^dbri^thn-^  ft  petitds  fi  ^ettht  (ojfendere)  iifc^/ati^ 
niifH  ^Jfe  f^ei^ufH  r  Temerkt^riius  htijusfati^his  pwnti  quintpia^ 
pnli  nbrdt^am  aun  firiendis.  Eihtutn  Xllt  ^F  De4?  C.  F. 
JafliHikm  A;  xi.  &  jpUiano Con/.  5I4;  Thiw  thrngs  ftood 
fly  the  GiVn  Law; 

Ai  tb  the  GkAon  Liiw;  The  Pop^,  iw  theiir  Power  iri- 
treaiedy  iendeaV6ured  tb  get  the  jurifdiffibii  over  Teftamenrs^ 
^c.  Ttis  appfcart  b^  the  Decteit.  Itb.  2.  Ml  2!5-  c\  26.  Si 
HMrii^s  jttjfa  ttJtatA^  Hon  odttHplevehiht;  ab  E^yidpo  ha  U^ 
omnes  res^  qua  eis  reliSIa  efiy  CaAonice  inter Jicatur^  cum  firuB^ds 
^  aete'ris  i^oiiffhefitts,  uivofk  iefMBi  aSmfpledniur  i  and  l&ce- 
itrKeJDAr^.  (ib\  3;  hV.  36;  Def^JixttnenHs.c.iy..  Tua  nAis 
fr&ti\rhiflis  IniiihUvii  ((uoi  fionMti  tain  r^ighjfiijuim  cJerid  fei:uJa^ 
i'tSy  i3  t&iii^  pecMnm  &  dliit  Vonh-;  ^Udptr  thaniu  eonmt^  Ajt 
tdt^efiiis  dec^dhiti'uih  liibeift  m  ifds  ptos  .hcpendt,  rton  dubftant  dm 
I  ufiUfUs  dpipticirh:     Cum  igittir  in  oinhibus  ptlj  vdhtitdttbtu Jit  per 

{(koruin  Mpifcohos  ^ovliendufhy  nifecuhAum  iefun£H  viAuniatem 
ii^Hi'detpk  procmdniy  licet  Stiam  d  tf/tatorlbus  id  ccnftgerk  interdicu 
'  'Jifdridnmus  ^uafin'us  e&'ecutolres  tejia)nenti  hujufmodi  ui  )>Gniipfdfi^ 
delfiifr  &  phniirnc  iff  i$fds  p^sdiBds  e^efiiant  mofntUhe  /hww^jfi 
tofiifelldu  f^bpfe  hiinctiit  IV.  tipdti  this  Jji^jfd.  152.  ftp, 
tAUt  th*  Biffibjl  Aay  dll^nR  thiS  Chiirity,  if  there  Be  lio  Ex- 
i^iitot  ippdihtcd  by  the  Will  5  irid  If  there  be  an  Executor, 
imdhe  do  not  fulfil  the  Will,  then  hfc  may  take  It  to  himfelf. 
Decrkt.  Itb:  3.  De  itJldminttSy  hV.  i'6.  r.  19.  jahanfikt  CtnU 
ctij,  ^  P:  L^tiHy  ^xecuibVeS  uliinix  volunidtis  0.  Clef  id  ianit£ 
Criicisy  qui  Hfttterdhilibus  Epifcoph  hcis  de.Mf^U  JiitJ  in  tiUHua 
vohntiate  Ugh^nt^  tkdndain  ihde  Jiiphir Jhtisfi^i  ctediioribui  per  ecf^ 
^       .  Sem^  phfi  fndndatitin  fufceptim  per  Diocefanum  cop  debehi  ieftiAotis 

Pan^rm,  ut.4.fo.  15;.  exptere  t^/iimkm    vbliirftaiein'.      See  tnnocentius  in  Legem    x^'^. 

PdrilB^mitdh,  lipbh  the  Li^  6tJ!  H^iredeSy  fays,  Jhat  this  Mat- 
i«r  bf  Wills  cVcn  ^herc  tht  De^ift  is-  tb  pious  Dfes,  is  miikti 
f&Hy  ahd  that  the  lleir  of  Eiecutbr  istb  have  a  Year's"  Time 
tb  ftrifil  the  \Vill  before  hfe  caii  be  ibtnpellcd  to  do  it  by  Eccit- 
fiAftical  Cenfurii. 

ifad.  fo,  17^.  Upon  the  fariic  LiW  Tud  ttobiSy  Panbrfntidn  ftys,  that  iHc 

BiAop  is  to  cbttip<il  by  Ecclefiaflical  Cenfurc  the  Executor  to 
the  Performance  of  a  Will  tb  piOUs  Ufcs,  ahhpugh  the  Will 
itfdf  fajs^  that  the  Bifhop  fliotild  npt  Intermeddle  5  fot  they 

look 
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look  upon  that  as  an  irrational  Part  of  the  DeviTe  whicK  is  ia 
itfelfvoidt 

7*he  laft  Chapter  verJfo  Johannes.  .The  Cafe,  as  Panormitan 
ftatc*  it,  was,  where  after  Debts  paid,  the  Refidue  was  left  to 
pious  Ules,  and  then  the  Bifhop  wa?  to  compel  the  Payment 
of  L)cbts,  and  afterwards  tp  fee  the  Difpoiition  pf  the  Refiduum.  []  430  ] 
I  do.  not  find  that  anj  of  the  Canonifts  pretend  that  ^V ills  are 
of  £cclefia{^ical  Cbnufanceyi/a  naiura,  but  oiily  fucH  Wills  as 
were  made  for  pious  "Ufcs.  ,  And  Lynwooit^  fo,  174.  verba  Ap*- 
probatisf  fays,  that  the  Jurifdiftion  of  the  Ecclefiaftical  Courts 
touching  teAahientary  Matters  is  by  the  Cuftom  of  England^ 
and  tioi  by  the  Ecclefiaftical  Law. 

Of  the  Ecclefiaftical  JurifdiAion  of  Teftaments  by  the  Law 
of  England.  •    .  . 

In  England  the  Biihop  and  Sheriff  fat  together  in  the  County-  ^'^^^^  78. 
Court  as  appears  by  the  Laws  of  King  Edgar,  cap.  5.  be  ^*»»'*  Saxon  Uws 64. 
Comitiis.     Centuria   Comitiis  quifque  (ut  ante  prafcribitur )  ih" 
terejlo :  eppidana   ter  quotannis  habentur   Comitia ;   celeHerrin^uj 
auiem  ex  omns  falrapia  his  quotannis  convent  us  agitur,  cut  fuidem 
rlL  Diocefis  Epifcopus  &  Senator  inter funto^  quorum  alter  jura  IWd.  i.^tf. 
divina,  alter  humana  jpopulo  edoceaU     Leges  Canutt\  c.  17.     De  X*atab.S«onLawiiii, 
Ccmitits  munictpalibus :     Ter  in  anno  babeaniur  Covittia- muni- 
cifalia^    ^  duo  Conventus  (aut  plures  $tiam)  ex  otfihi  provincia^ 
6*  iliis  interfint  Epifcopus  faf  Senator,  {j*  ibi  ubique,  doceatur  tain 
jut  divinurn  quam  humanum.      Prom   thefe  L^ws   it  plainly 
appears,  that  the  Probate  of  Teftaments  was  in  the  County- 
Courts*  ..... 

Jf^iiliam  the  Conqueror  was  tHe  firft  that  feparated  the  £c-» 
clefiaftical  Court  from  the  Civil.  Selden^  in  Kis  Not^s  upon 
Eadmerus  167.  gives  us  the  very  Charter  of  ftich  Separation;  ' 
fropterea  mando  &  regia  autjjoritatepreecipio,  ut  nullus  Epifcopus 
aut  Jrchi4idconus  de  legtbus  Epifcopafibus  amplius  in  hur.d^^edo  pla'- 
cita  teneaty  nee  caufam,  quft  ad  regimen  animaritm  pertinet^  ad 
judicium  fecuUtrum  hominum  adducant.  This  Charter,  as  Mir. 
S^ldcn  has  told  us,  was  recited  in  a  Qofe  Roll  of  Richard  IL 
and  then  confirmed  \  but  the  Charter  of  William  L^does  not 
mention  teftamentary  MatterSy-or  the  Probate  of  Wills  tobe  of 
Ecclefiafiical  Conufance,  but  only  fays,  that  the  Crimes,  that 
were  to  be  prefented  profalute  anima,  were  to  be  of  that  Conu-* 
fance. 

That  which  feems  firii  to  have  given  l^irth  to  the  Ecclefiaf- 
tical Jurifdidtion.was  the  Charter  of  Henry  I,  whicli  fays*  Si 
quis  baronium  vel  bominum  ftteorum  injlrmabitur,  £cut  ipfe  daret 
vil  dari  difpofuerit  pecuniam  fuam,  ita  datum  eje  concedo^  quoi 
Jt  ipfe  confeSus  velannis  vel  infirmitate  pecuniam  ftiam  nee  dederit 
ntc  dari  difpofuerit,  uxorfita.  Jive  bberl,  aut  parehtes  &  tegitimi 
haredes  fui,  pro  anima  ejus  earn  decidant.  This  let  in  the  feve- 
ral  Canons  herein  before-mentigned  into  England;  for  fince 
the  perfonal  Edate  was  to  be  dsiboied  of  fur  the  Good  of  the 
Soul,  they  looked  upon  every  Will  to  be  ^  Difpoiition  of  the 
Teftator's  in  a  gratuitous  or  charitable  Senfe;  that  whatever 
was  left,  was  to  be  difpofed  of  by  the  Executor  for  the  good 
of  the  Soul :  So  that  all  the  Canons  touching  charitaUc  JDif- 
po&tions  were  to  take  pla^ein  Englemd* 
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In  the  Time  of  Richard  I.  when  he  was  In  Confinement, 

the  Clergy  got  a  Confirmation  from  him   o(  the  Ecclefia{^icai 

Immunitlts.     This  is  mentioned  by  Math.  Paris  16 1.  liem^ 

DiftriluUo  reruniy    qua  in   teflamento  relinjuuntur^    authoritaU 

Ecclejia  Jiety  fiec  decima  pars^  ut  olifiti  juhjttaheittr  ;  ft  quis  eu'iik 

fubitanea  niorte  vtl  quolibet  cafu  prdoccupaius  fuit^  ut  de  rebus 

fuis  difponere  non  poffity  dijlributfo  bonorum  ejus  Ecclefiajiica  author 

ritate  fiet,    Thii    Charter  is  likewifc  mentioried  in  the  fame 

^       Terms  in  Radulphus  de  DtcetOj  one  of  the  D^em  Scripicres^ 

C     43^       J       fi'  ^S^'  thefe  Ecciefianical  Immunities  were  confirmed  by  the 

Pope,  and  the  Confirmation  appears  in  yd,  i.  Foedera  104. 
though  Ihei-c  is  no  exprefs  Mention  of  a  tcftamentary  Jurif- 
di^ion. 

Note  ;■  AlFo  it  appears  by  the  Charter,  that  the  King  releafes 
the  l>nth  that  ufed  to  be  taken  on  the  Death  of  the  Tenant  i 
^nd  thenceforward  the  King  and  his  Lord^  only  took  Heriots^ 
as  an  Acknowledgment,  in  lieu  of  fuch  Decimation. 

From  henceforth  the  Ecclcfiaftical  Court  began  to  confider 
a  proper  Method  for  the  Publication  of  "Wills  :  Therefore, 
when  any  PciTon  died,  they  fummohcd  in  the  E::ecutor,  or 
next  of  Kin,  to  take  Care  df  his 'Soul,  and  the  Executor  was 
obliged  to  bring  in  the  Will,  and  both  Executors  and  Admi- 
niftrators  were  bbligtd  to  bring  in  an  Inventory  of  his  Goods, 
and  the  Charges  were  lightened  by  the  Canoils  in  order  td 
bring  every  Thing  into  the  Ecclefiaftical  Court.  Lynvjood  i  jd. 
Canons  of  Simon  Mepharh.  And  it  appears  by  the  Canons  of 
Stratford^  that  the  Refidue  in  the  Hand  of  the  Executor  was 
to  be  didributed  for  the  Gpod  of  the  Soul.  Ljnw.  178. 
And  by  the  Canons  of  Ottobon^  an  Itiventofy  wa6  to  be  exhi- 
bited.    Lynib.   167. 

Ndtwithftanding  all  this,  the  Jiirifdifliort  of  the  County* 
Court   dill   continued,  for  this  was  acknowledged  to  be  a  ' 
Matter  ntixti  foYi ;  and  therefore  they  could  not  hinder  the 
County-Court, from  proceeding  even  according  to  their  own 
Common  Law. 

•  But  in  order  to  get  the  whole  JurifdiAioh  in  the  Time  of 
Richard  2.  as  is  mentioned  by  SeJdeti  in  his  Notes  on  Eadmerus^ 
they  got  the  King  to  publifh  the  Law  of  fVilliam  the  Conque- 
ror, and  confirm  the  fame,  that  no  Matters  of  Ecclefiaftical 
Conufance  fhould  be  tranfafted  in  the  County-Courts.  This 
is  the  Charter  of  2  Rich.  2..  membrano  1 2*  n.  5.  .and  b  menti- 
oned in  Selden's  Eadmerur  168. 

From  henceforward  the  Clergy  had  the  wliole  JurifdiAion 
of  Wills,  becnuTe  the  County-Court  could  not  receive  the  Pro- 
bate, &r.  slnd  the  Kirig's  Courts  had  never  Intermeddled  with 
it,  becaufe  by  the  Charter  of  Henry  i.  herein  before-menti- 
oned,* and  likewifc  by  Magna  Charta^  e.  iS.  the  King  had 
granted  the  Liberty  to  his  owr^  Tenants  to  difpofe  of  their 
•  Goods,  and  therefore  tlte  WiH  touehing  the  perfonai  Eftate 
never  deceived  atiy  Sanation  in  the  immediate  Court  of  the 

King.    ^       .•   *' 

This 'reconciles  that  Cafe  of  Fiizherbert  Abr.  tit.  Teflamento 
f9.  148.  where  'tis  iaid  fcy -Fj/r/iA-,  that  it  was  but  of  late 
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•      • 

jhat  tlw  Church  had  the  Prpba^^  of  Wills,  which  waa  by  an 
AQ  (I  fpppofe  he,  muft  mcaa  t{ie  jCpnfirmation  of  Richard  2> 
hercinr  before-nientionecf,  for  there  is  no  A£k  of  Parliament 
that  gives  them  that  Probate).  And  he  fays,  that  in  other. 
Countries  the  Probatj  was  of  temporal  Conuiance;  which 
S^W/»  notes  to  be  true  in  all  Lopntries  except  France  j  and 
Tremale  in  that  Gafeaflert$  the  Ufage  of  provipg  Wills  in  Courts- 
Baron,   which  certainly  may  be  ytlfittc  the  Cuftom  prevails. 

In  the  nth  of  lieriry  7.  Fineu)^\2ifftns^  that  the  Probate  of 
Wilis  did  not  beloi]g  to  the  Spiritual  Courts  by  the  Ecdeiiafti- 
cal  Law,  but  came  to  them  by  Cu(lom  aqd  Ufage  :  And  thefe 
are  the  Foundations  on  which  ^y  Lord  Coie^  in  HetiJlo^%  Cafe 
9  Rep.  3!^  concludes,  that  when  the  Will  i)s  proved  in  the 
Ecdefiaflical  Court,  the  Court  has  executed  its  Authority ; 
buc  the  Executors  are  to  fne  in  the  Temporal  Covirts  to  get-ia 
the  Eft^te  qf  the  Deceafed. 

As  to  the  fevcral  Di(lin6lions  that  hayq  been  made  by  the 
Law  of  Englavd  touching  this  Jurifdiclion,  the  Spir:itual  Court 
is  the  only  Court  now  that  has  Authority  tp  receive  the  Pro- 
bate of  Wills,  apd  to  give  aSandt^ion  to  them,  becitufe  the  Ju^  f  432  } 
rifdidtion  of  the  County-Court  is  lofl  by  Non-ufage;  and  iince 
Magna  ChartQy  r.  18.  the  K-ing's  Cpurts  did  nqt  interpieddle  * 
with  the  Qoods  of  a  (jeceafed  Tenant.  But  her^onuft  be  ex- 
cepted all  Courts-Baron,  thjut  have  Jiad  the  Probate  of  Wilis 
Time  out  qf  Mind,  ^nd  have  always  continued  that  Ufage. 

TheSealof  the  Ecclefiadical  Court  does  authenticate  the  Will, 
for  there  the  Will  is  to  be  brought  in  and  proved ;.  and  there-  y  .  . 
fore  the  Cafe  in  Raymond  496,  407.  is  certainly  good  -  '  ^ 
Law,  that  the  Seal  of  the  Ord jnary  cannot '  be  contr^adiAedi 
becaufe  if  there  be  no  Way  in  theTepiporal  Coiirt  to  prove  the 
Will  relating  to  Chattels,  it  mpft  go  on  in  the  Spiritfial  Court, 
and  the  Determination  there  muft  be  ^nal^;  for  the  Temporal 
Courts  cannot  make  a  Judgment  concerning  the  Will  contrary 
to  what  was  matte  in  the  Eccleiiafiical  Court  *,  an4  therefore  it 
IS  certainly  good  La\Y,  that  if  they  fhew  a  Probate  under  the 
Hand  of  the  Ordiniry,  they  ca4i)ot  proye  in  Evidence  that  the  < 
Will  was  for  «d,  or  that  the  Tcftatpr  was  Noncompu^  or  that 
another  Perion  \y^a  Executor';  bift  they  m^y  give  an  Evidence 
that  theSeal  was  forged, or  th^  Will  repealed^  or  that  there  were 
*^  Bona  mtahUia^  becaufeThat  is  not  in  Contradiction  to  the  r^l 
Seal  of  the  Court,  but  admits  the  Seal  and  avoids  it.  Le^um 
235.  Vaugh.  207.  X  Bh(rM*  293f  And  therefore;  fince  the 
Ecclefiailical  Court  has  the  Probate  of  Wills  now  fettled  by 
Cuftom,  the  Temporal  Court  cannot  prohibit  them  in  their 
Inquiries,  whether  the  I'eftator  was  Compos  mentis  or  not,  or 
whether  the  Will  be  revoked. pr  not,  becaufe  that  is  nece^ary 
for  the  authenticating  the  Will.     Hard*  i3i>  3'3*.  . 

If  a  temporal  Matter  be  ple^dec)  in  Bar  of  an  Eccleiiaftical 
Demand^  they  muft  proceed  in  the  Eccleiiaftical  Court  accord- 
ing to  the  Temporal  Law,  or  elfe  the  Temporal  Court  will 
hinder  tliem ;  as  if  Payment  be  pleaded  in  Bar  of  a  Legacy, 
an4  there  is  but  one  Witnefs^  which  the  Eccleiiaftical  Court 
will  not  admitj  there  the  Temporal  Court  will  prohibit  them, 
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becaufe  it  is  a  Matter  temporal  that  hinders  the  Ecclefiaflkal 
Demand.  Shutter  fa*  Ux'  v,  Frhndy  Shtnv,  158,  173.  i  \ 
Vtsnt.  291.  3  Mod,  283.  But  if^,  upon  a  Probate  of  a 
Will,  they  alledge  on  the  other  Side  that  the  Will  was  rcvok- 
cd,  and  they  would  prove  the  Revocation  by  one  Whnds, 
isiccording  to  the  Refolution  in  Yelv.  92.  Brown  and  fFent-; 
,  worth f  (which  is  but  that  of  three  Judges  againft  two,  and 

feems  againft  the  Opinion  of  2  RplPs  Abr.  299)  they  might 
be  prohibited  ';  this  feems  to  intrench  uppn  their  Jurifjlidion ; 
for  if  they  cannot  judge  by  their  Law,  whether  the  Willij 
revoked  or  not,  they  cannot  judge  whether  there  is  a  Will  or 
no  Will.  Indeed  the  Judges  there  fay,  that  the  Revocation 
is  a  temporal  Matter,  and  therefore  it  is  to  be  proved  accord- 
ing to  their  Law  by  one  Witnefs  :  But  then  we  do  not  fuffcr 
them  to  determine  touching  the  Validity  of  >a  Will  of  a  per- 
fbnal  Eftate,  which  every  Body  allows  to  be  of  Ecclcfiaftlcal 
Conufance.  But  if  the  Spiritual  Court  do  admit  a  Will,  bat 
yet  will  not  gijre  the  Probate  to  the  Execvtor,  becaufe  he  can- 
not give  Security  for  a  juft  Adminiftration^  it  feems  that  a 
Mandamus  will  lie  ;  and  this  was  refolved  in  the  Cafe  of  lU 
King  ana  Sir  Richard  Rainh^  Mi^h.  10  Z;^.  in  B.  R.  for  tho' 
they  arc  to  determine  whether  there  be  a  Will  or  not;  yet  it 
there  be  a  Will  the  Executor  has  a  temporal  Right,  and 
they  cannot  put  any  Terms  upon  hini  but  what  are  mentioned 
in  the  Will  5  therefore  if  they  will  not  grant  the  Probate, 
where  they  admit  jherc  is  an  Executor,  the  Court  will  grant  2 
M^nddmus^ 
V     AW     ^  If  a  Man  gives  Lands  to  be  fold  for  the  Payment  of  Debts, 

^        r  .     r        and  difpofes  of  the  Money  to  feveral  Pcrfons,  that  cannot  be 

fucd  for  in  the  Ecclefiaftical  Court,  but  only  in  a  Court  of  E- 
qeityi  becaufe  that  is  not  a  Legacy  merely  of  Goods  and  Chat- 
tels, but  It  arifes  originally  opt  of  Lands  and  Tenements,  and 
•  they  Have  a  tcftisimciitary  Jurifdiftion  touching  Chattels  only. 
ifo*.  365,     2  RolU  285. 

A  Court  of  Equity  may  hold  Pjea  concerning  a  Legacy» 
and  iikewife  concerning  the  Devifc  of  a  Reftduum^  which 
is  but  a  Legacy :  They  may  in  notorious  Cafes  declare 
a  Legatee,  that  has  obtained  a  Legacy  by  Fraud,  to  be 
Truitee  for  another ;  as  if  the  Drawer  of  a  Will  Ihoiild 
jrifert  Tiis  own  Name  indead  of  the  Name  of  the  liCgatce, 
no  doubt  he  would  be  a  Truftee  for  the  real  liCgatce.  As  to 
i  Devife  of  the  Refiduum^  nothing  can  be  more  clear,  foriiwc 
ihe  Cafe  of  Fofixr  and  Muni^  i  Vern.  473.  wherever  an  Exe- 
cutor liath  had  a  (pecific  Legacy,  he  was  looked  m  as  a  Tnif- 
tee  of  (he  Refiduum^  for  the  Relations,  in  a  Courfc  of  Diftri- 
bution  ;  and  no  Body  ever  attacked  thefe  Decrees  in  favour 
of  the  Relations,  upon  this  of  "Argument,  that  they  were 
contrary  to  the  fcclefiaftical  Jurifdiftion.  Sec  a  ^^rfl.  648. 
'  But  in  all  Cafes  a  Court  of  Equity  muft  confider  what  was 
the  real  Intent  bf  the  Teftator ;  and  they  cannot  declare  a 
Truft  according  to  their  own  Pancy,  nor  according  to  lAa< 
the  Teftator  (hould  have  willed,  for  then  they*  make  the  Wilj 

and  not  the  Tcftatgrj  but  they  may,  according  ta  the  real 
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Intenuon  of  the  Teftatpr,  declare  a  Truft  xipon  f^ch  WiHs, 
although  it  be  not  contained  in  the  Will  itlelf^  and  efpeciallj  ia 
thefe  three  Cafes : 

Fir  ft  y  In  the  Cafe  of  a  Fraud  upon  a  Legatee^  as  befbce  is' 
mentioned. 

Secondly,  Where  the  Words  imply  a  iTruft  for  the  Rela- 
tions, as  in  (he  Cafe  of  a  fpeciflc  Devife  to  the  Executor^  and 
no  Difpofition  of  the  Refiduum.         ^ 

'  r  hirdiy,  In  the  Cafe  of  a  {iCgatee^s  promiiing  the  Teftator  ta 
il-.n.I  as  a'  Truftee  for  another* 

And  no  body  has  thpug^Lti  that  IJeclaring  a  Truft  in  thefe 
C  «fes  is  an  Infringement  upon  the  EccldGafticat  Jurifdidliohp 

The  CommiiTary  of  the  Bifhop  pf  the  Diocefe  granted 
Letters  ad  colligendum  t*f  ad  vendendum  ea  qua paritura  effent^  £5* 
Jide  compotum  reddere  ;  the  Gr<^ntee  fold  poods  whioh  would 
rot  keep,  but  periOied^  and  an  A£lion  of  Debt  was  brought 
againft  him  as  Executor  of  his  oii^n  Wrbns  :  Aqd  it  was  ad- 
judged maintainable,  becaufe  the  Ordinaryliimfelf  liad  no  fuch 
Power,  and  therefore  could  not  give  it  to  another  °*. 

If  ^eflec  for  Years  of  Lands  by  hi^  Laft  Will  devife  hi^ 
Term  to  A,  whom  he  maketl^  his  E^pecutor,  and  dleth ;  -//• 
entered  before  any  Frobatp  qf  the  Will,  and  held  the  fame 
for  a  Year,  and  died.  Per  Curiam ^  The  Property  of  the 
Tf-rm  was  lawfully  veiled  in  the  £>cccutor  by  his  Entry,  and 
the  Devife  well  executed  without  anv  Probate  ". 

The  Probate  of  every  Biihop's  Teftament,  or  the  granting 
Admiuiftratior^  of  his  Goods,  aithougjx  he  had  no  Goods  bjut 
within  iiis  own  Juriidifliion,  doth  belong  to  the  Archbifhop 
of  the  fame  Province®. 

An  Executor  may  poffefs  h'^mfelf  of  the  'f^eftator's  Goods ; 
be  may  receive  or  pay  Debts,  apd  may  difcharge  any  Lega- 
cies ;  he  may  likewife  pay  any  Debt  due  to  the  Teftator,  a^d 
all  this  bffore  be  prove  tke  IVill^  hztMak  the  Right  of  Aftion  is 
in  him  before  Probate^  for  that  gives  him  no  Intcreft^  but  the 
Right  he  hath  is  by  Virtue  of  the  Will. 

He  is  Executor  before  Probate  to  pay  Debts,  and  to  be  fucd 
for  Kon-payment,  but  not  to  have  an  Aflion  unlefs  he  prqve 
the  Will  before  he  declareSi  for  in  fuch  Cafe  the  Impediment 
is  removed  at  initio ;  and  therefore  it  hath  been  adjudged^ 
•  that  where  an  Executor  brought  an  A^idn  brfore  Prokote^  if 
he  concludes  his  Declsfration  with  a  Profert  hie  in  Curia  litems 
ie/famentariaSf  it  is  well  enough  y  fo  if  he  hath  the  Reverfion 
of  a  Term  for  Years,  in  which  a  Rent  was  rcftrved  by  the 
Teftator^  he  may  di/lrain  and  avow  for  the  Rent  before  Pro-- 
bate, 

I 

He  may  bring  an  Aftion  of  Tre/da/s  for  the  Goods  of  the 
Teftator  taken  unjuftly  horahimfeljy  oir  he  may  replevy  fuch 
^oods  if  impounded,  znd\\i\s  before  Prokate,  becauie  t)ie(e  are 
A£lions  which  arife  out  of  his  <ywn  PoJJeJJion  i  and  fo  it  was  ad- 
judged in  P  GreysbrjDoizTii  /l?Ar*s  Cafe,  (viz*)  That  an  Exc- 
t\\Xoif:  before  Probate  may  poiTefs  himfclf  of  the  Tcftator's 
Goods  \  and  if  Adminiftration  fhould  be  granted  to  another, 
and  be  ihould  take  the  Goods  frqm  the  Executor  before 

Probate, 
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Probate,  he  might  then  prove  the  Will,  and  bripg  aj|  A^lioa 
bf  Trefpafs  againft  the  Adminiftrator,  becaufc  the  £xecutor 
•  hath  a  Right  to  the  Poflcflion  of  t^^e  Goods  of  his  Tcftator, 
^   and  the  Adminiftratron  is  void  as  foon  as  the  ^V  ill  is  proved. 

M'tJdhiM*^    Cafe,  So  if  h^  releafs  a  Debt  before  Probate,  ai^d  aricrwards  proves 

5  R«p.  »8,  ^j^g  ^jjj^  ^j^g  Releafe  is  good 'in  Law. 

.  JPartM  verAis  BafeJcn^      Judgment  washad  againft  the  TelUto^r ;  and  upon  a  Devaf^ 

?  Mod,  ai5.  tqvit  returned,  ag^iinft  his  £;j;ecutor^  and  he  Pleading,  afpccial 

VcrdiA  vras  found,  (viz>)  That  the  Defendant  wa^  made 
Executor,  and  that  he  dwelt  in  the  fame  Hpufe  >vith  his  Tcf- 
tator,  who  died ;  and  that  kf^^  Probate  of  his  Will,  he  {th^  ^ 
Executor)  poflefTcd  tiinifclf  or  the  Gpod^,  which  were  appruf- 
ed  and  put  into  an  Inventory,  and  Par(  of  them  Mfere  fold, 
and  with  the  Money  afi^ng  by  fuch  Sale  I^e  paid  a  Debt  due 
from  the  Teftator  to  T.  S.  and  converted  the  reft  to  his  >wn 
.  Ufe,  and  that  aiFterwards  he  rcf^ifed  before  the  Ordinary  to 
prove  the  Will,  and  t]iereup9P  Adminiftratipn  wa$  granted  to 
the  Widow  of  the  Teftator ;  Aciyudged  that  this  was  void, 
becaufe  the  other  yras  rightful  Executor,  and  had  the  Poflcf- 
iion  of  the  Whole,  tho'  he  adminifter<?d  but  Par^,  yet  he  ihall 
be  charged  with  the  Whole. 

TMrtridge'i  Cafe,  Libel  to  prqye  a  Will,  the  Defe^adant  fuggeft^d  for  a  Prohi- 

»«alk.  s53»  bition  that  the  Will  xyas  of  Lc^nds  arid  Legacies,;  but  the  Pro- 

hibition was  denied,  becaufe  the  Statute  of  H.  8.  never  in- 
tended to  dimihi(h  the  Turifdidlion  of  the  Spiritual  Court  ai»  to 

JVWtf;  In  this  Cafe  the  Wpbates  of  Wills;  and  in  this  Ca/e  it  naight  be  inconvenient 

Marqnefs  of  iVimtM*%  to  ftay  thp  Probate,  becaufe  vyhilft  it  is  flayed  the  Executor 

Cafe  dcnicd.obc  Uw.  ^^^^^^  fue  for  ETebts,  and  by  that  Means  they  may  be  loft; 

and  it  would  be  to  no  Purpofe  to  grant  a  Prohibition  as  to  the 
^  Lands t  becaufe  as  to  them  the  Probate  will  b^  coram  non  jtidice. 

1  Vera.  aoo.  Where  an  Executor  dies  before  Probate,  his  Executor  can- 

not take  upon  film  to  proje  the  Will  of  the  iirft  Teftator, 
but  Adminiftration  ought  to  be  granted  with  t^ie  Will  annexed 
r     A*ic      l        to  the  Rciiduary  Legatee,  if  tjiere  is  any  fuch,  or  lo  the  next 

of  Kin,  Recording  to  the  Refolution  in  I/Icd's  Cafe, 

So  where  thcfirft  Executor  dies  Inteflate,  and  before  Pro- 
bate of  his  Tcftator'j  Will,  the  Adminiftfation  of  the  Tcth- 
tor's  Goods  ought  to  be  granted  tb  the  next  of  Kin,  becaufe 
in  fuch  Cafe  he  is  dead  Inteftate ;  bqt  if  the  Executor  had 
proved  the  Will,  and  then  died  Inteftate,  tl^e  Ordinarytnay 
grant  Adminiftration  to  whom  of  Right  it  belongs,  and  that 
Perfon  minhtadminiftcr  the  Goods  of  the  firft  1  eftator. 

ja»tc^  verfns  5.-*r/y,         A  Bill  in  Chancery  was  exhibited  by  an  Adminiftrator,  to 

have  a  DifcoVery  of  the  perfonal  Eftate  of  the  Inteftate;  the 
Defendant  pleaded  that  the  fuppofed  Inteftate  made  a  nuncu^ 
fative  pyai  in  the  Preferne  of  Nine^  or  more,  credible  Wit- 
neflcs,  by  which  Will  he  made  the  Defendant  Executor,  and 
that  he  proved  the  Will  according  to  the  Cuftom  of  the  Coun- 
try where  the  Teftator  died,  and  denied  that  he  left  any 
Eftate  but  v^hat  was  at  Naples^  where  he  died ;  and  this  Plea 
was  allowed  to  be  good  ;  for  where  the  dead  Perfon  left  no 
Eftate  in  England,  it  is  not  ncccflary  that  his  Will  fhouldbe 

proved 
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pipved  jbere^  no  more  than  if  a  Man  died  and  left  an  Eftateia 
Scotland., 

The  Pfdbatc  of  a  Will  maji*  be  fufpended  bv  an.  Appeal, 
but  \t  is  a  QueflioD  whether  it  may  be  revo)ced  by  the  Ordinary 
after  once  it  is  granted. 

ff.  The  Teftator  made  Jdiel  Mills  IS^xcQutoty  and  devited  HiUt    vcifus    Milh^ 
(after  feveral  Legacies)  the  Refidue  of  his  Eftatc  to  Gillam  Hills ^  ^  ShoWer  193. 
and  divd  ;  Mills  (the  Executor)  proved  the  Will  and  became  a  *  ^**'  3^- 
BanJtruptg  then  Hilh  the  Refiduary  Legatee^  cited  the  faid  Exe- 
cutor to  iheiV  Caufe  why  the  Adminiflra^ion  granted  to  him 
fliould  ilot  be  revoked,  and  Administration  cum  ^ejfamento 
annep6*  granted  to  the  taid  i/i///,  for  that  Mills  being  barely  an 
Executor,  and  havihg  no  Ihtereft  in  the  Eitate,  but  being  now 
incapable  to  maniige  his  own  Affairs,  either  for  Want  of  Ho- 
ne(\y  or  good  Conduft,  he  was  by  Confeqiience  iifcapable  of 
bein^  an  Execiitoi*,  and  the  Probate  for  that  Reafdn  ought  to  ^ 

be  revoked  ;  at)d  it  was  fo  ;  but  upon  a  Motion  for  a  ProhibU 
tion  it  \Va$  infilled,  tliat  the  Prdbate  w;;s  not  revocable,  for  if 
it  ihould,  that  would  be  to  make  a  new  Will  for  the  Refiduary 
Legatee;  that  Bankruptcy  was  no  Dirability  or  Breach  of  Truft 
quoad  the  Executorfliip,  beeaufe  the  Law  protects  every  Thing 
which  a  Man  hath  as  Execiitoi^,  from  all  Forfeitures  which 
might  incur  by  his  Afts  or  Omiffions  ;  that  Ihe  Teftator  Him-- 
felr  judged,  this  ikf/Z/j-  fitter  to  manage  his  (the  Teftator^s) 
Eftate  than  his  o\vn  Sons,  and  that  the  Mens  teftandi  was  as 
ilrong  in  him  to  m^ke  Mills  Executor ^  as  it  was  to  tnake  Gillam 
Reftduary  Legatee :  that  the  Granting  \he  Probate  was  only  to 
enable  the  Executor  to  fue,  for  he  might  reJeafe  or  pay  Debts 
before^  Probate ;  it  is  true,  where  /'dmint/lration  is  granted. 
It  rnay  be  afterwards  revoked  if  the  Adminiftrator  ihould  be- 
come a  Bankrupt,  becaufe  he  Is  made  by  the  Court  -,  but  the 
lExecutor  is  conftituted  by  tne  Party  himfelf,  and  the  Law  in- 
titles  him  to  the  Probate  i  and  for  thefe  Reafons  a  Prohibition 
was  granted.  ' 

Mandamus  to  the  Judge  of  the  Prerogative  Cotirt  to  grant  j?^  y^rf.  Sir  RkUrd 
a  Probate  of  a  Will,  who   rettirncd,  that  the  Executor  ab-  ^i»«,  1  Salk.  %^s* 
fcondedand  v^s  incapable,   £^r.  this  was  held  an  ill  Return  \ 
for  fince  the  Teftator  thought  him  a  proper  P^rfon  to  be  Exe- 
cutor, the  Ordinary  fhall  not  adjudge  him  otherWife,  upon 
any  Difability  arifing  by  the  Canon  Law  ;  neither  can  the  Or- 
dinary make  him  give  Security  to  perform  the  Will,  becaufe       [     436     3 
the  Teftator  thought  him  flifficient,  and  he  hath  a  Temporal 
Right  by  being  made  Executor,  for  which  he  cannot  fue  be- 
fore Probate. 

The  Plaintiff'  t?ave  in  Evidence  the  Probate  of  a  Will  to  North    ▼crfus  VSTelUs 
prove  an  Executrix,  and  the  Defendant  would  have  prove4  «  ^c^*  *35- 
that  the  Will  was  forged,  but  he  was  not  admitted  to  inch  ^*y™-  405. 
Proof,  becaufe  it  was  againft  the  Seal  of  the  Ordinary  in  a 
Matter  proper  for  his  Jarifdidtion  ;  but  Evidence  might  be 
given  that  the  Seal  was  forged,  or  that  there  were  Bona  Nota-- 
bilia^  or  the  Party  might  be  relieved  on  an  Appeal.  r 

A  Feme  Covert,  purfuant  to  a  Power  given  her  by  her  Fa^ 
ther*s  Will^  made  a  Will  of  Lauds  only,  touching  which  a 
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^uit'ti^a^  dep6ndihg  in  Ch;^ticeT^. ' '  A  l^uH  was  inftitbted  in  the 
Prerogative  Court  of  Terk  to  compel  the  Plainti0^  to  bring  in 
this  latter  'Willj  that  it  might  be  proved :  Whereupon  the 
Piaintid^  mdted  ih  Chaht^rjr,  fhat  an  Injunction  before  oh- 
taioed  might  expend  to  ftay  Proceedings  in  the  Ecclefiaftical 
Court ;  hut  deiiied  $  the  Ecclefiaftical  Court  proceeding  wHh- 
tvii  JurifdiCtion ;  the  proper  Remedy  is  by  Prohibition  in  the 
CoEurts  of  Coihihon  LaV, ,  Barn*  Rep*  jfo.  29. 

On  ap  Appeal  frqih ,  the  f^olls  it  ajppeared,  that  PbtAe 
ti^aJlis,  being  poilefied  of  a  perfohal  £ftate  in  1723,  made  her 
Will,  atid  left  ali  to  the  Plaintiff;  the  WUl  was  deflroyed  in 
her  Life-time ;  the  Plaintiff  .infilted  it  was  done  by  the  De- 
fendanti  and  the  JDefehdant  infifted  it  Was  done  by  the  Tefta- 
trix ;  this  Matter  was  litigated  in  the  Spiritual  Courts  and  Ad- 
mtniftratioii  granted  to  the  Defendant  as  next  of  Kin.  A 
Bill  being  brought  in  Chancery  as  being  a  Matter  of  Fraud, 
for  which  he  could  have  no  Remjbdy  in  the  Spiritual  Court| 
as  having  no  Tranfcript  of  the  Will ;  and  it  was  infifted,  that 
if  It  was  defiroyed  ih  the  liife-tiihe  of  the  Teftatrix,  he  couki 
have  no  Remedy,  there ;  a/iter  if  after,  ib  infixed  to  have  an 
Iffue  to  txy  whether  it  was  deftrdyed  by  the  'tcftatrix*  But  the 
Lord  Chancellor  was  of  Opinion,  that  the  Ecclefiaftical  Court 
Iiad  JurifdiAion,  and  the  Parties  have  no  Oicca&on  to  come 
here;  for  if  the  Will  was.  deftroyed  by  the  Defendant^  the 
Plaintiff  is  not  without  Rexhedy,  he  may  briag  his  A£Uon ; 
fo  affirmed  the  Decree*  Eldred  verfus  Cbitd^  SeUB  Cafes  in 
Cbancer^foU  49. 

If  a  Teftament  be  difproved  in  the  Ecdefiaftical  Court,  and 
the  Party  appeals  to  the  Metropolitan,  and  it  is  there  difproved, 
and  a^erwards  there  is  ah  Appeal  to  the  C6ur.t  of  Delegates, 
and  ic  is  there  difproved  s^lfb,  and  at  laft  the  Party  appeals  to 
the  Qheen  ih  C'hancery,  by  the  Stat;  25  H.  $•  an4  there  alfb 
it  is  difproved  before  the  Commiffioners :  If  the  Queen  ex  rt^ 
ftali  autboriiaU  might  grant  Letters  of  Adipioiftrationi  was  the 
QueAion  i  The  Opinion  of  the  Juftices  of  the  Common  Pleas 
was,  that  fhe  height,  becauie  the  faid  Court  of  Chancery  is  the 
higheft  Court,  and  the  Matter  bicihg  once  there,,  it  cannot  be 
determined  in  s([ny  inferior  Court :  ,And  then  the  Party  may 
Ihew  in  his  Declaration  generally  the  Matter;  and  that  Admini- 
firatioh  was  granted  to  him  6y  the  Q^n  ex  fua  regaJi  autbari- 
t  M.  t4  Eliz.  C.  B.  i^te  under  the  Seal  of  the  Coukt  oiDelegates  *". 

10  Jtc.  B.  R.  Stephem- 
/M'i  Cafe.    Contray  that  the  C<iurt  <tf  Delegitei  cabdot  grtot  tetta^  of  Aiiniiliiiftratioo. 

And  left  Executors  (hould  be  cited  to  appear  in  divers 
Courts  for  the  Probate  oi^  any  Will ;  in  this  C^fe,  by  the  late 
Cdnflitutions  and  Canons  Ecclefiaftical  p(  the  Bifliops  and 
[     437     ]       Clergy  of  this  Realm,  confirmed  by  the  King^  and  command- 
ed to  E>e'  obferved  in  both  the  Provinces  of  Canterbury  and  Tork^ 
»  Lib.  Canon.  Ecclef,  Jj  jg  ordained  as  followeth,  viz. '  **  Fornfmucb  as  many  bereto- 
^^Ann.  I>oin.  1603.  „  f^,  have  been  by  Apparitf^s,  both  of  inferior  Courts  and  of  the 

*•  Courts  of  Jrchbifbops  Prerogatives ^  much  diflraBed^  and  diwrf^ 
**  fy  called  and fumtnptied^  for  Probate  of  Wills ^  or  io  take  Adtm^ 
'^^  nifiration  of  the  Goods  of  Perfows  dying  Inteflate^'^ and  thereby 

vexed 
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*•  vex:d  and  grieved  %vhh  iriany  caufehfs  and  unnecejfars  TrouhteS^ 

•^  Molejiations  atni  Expences  ; '    We  conjiitute  and  appoint^  that  all  * 

*^  Chancellors^  Commiffnries^  or  Officials y  or  any  other  exercijing 

**  Ecclefiaftical  Jurijdi^ion  nvhatjoever^  /ball  at  thejirjl  xhargt^- 

**  fttithjtn  Oath  all  Ferfons  called^  or  voluntarily  appearing  before 

^*  thenty  for  the  Probate  of  any  ff^ills^  or  the  Admimjlrationst^ 

•*  any  Coeds ^  whether  they  know ^  or  ( moved  by  any  fpedal  Induce'^ 

**  ment)  do  firmly  beievcj  that  the  Party  decen,id  (whofe  I  efla-^ 

**  ment  or  Goods  now  depend  in  ^uejllon)  had  at  any  'lime  of  his 

•*  or  her  Death,  any  Goods ,   or  ^ocd  Debts ^  in  any' other  Diocef^^ 

•*  or  DiocefeSy  or  peculiar  jurfdtB^on  within  that  Province^  than 

•*  in  that  wherein  the  faid  tarty  died,  amounting  unto  the'Vali4e 

•*  of  Five  Pounds,     And  if  the  jaid  P erf  on,  cited ^  or  voluntarily 

**  appearing  before  him^  /ball  upon  his  Oath  affirm,  that  he  know-* 

**  eth,  or  (flj"  is  aforefaidj  firmly  bdieveth,  that  the  fa':d  Party 

•*  decea/fd  had  Goods ^  or  other  Debts,  in  any  other  Diocefe^  Dio-^ 

•*  cefes,  or  peculiar  JurifdiBion  within  the  fa  d  Province,  unto  the 

••  Value  nforefaidy  and particulairly  fpecify  and  declare  the  fame.; 

•*  thenjhall  he  prefently  difmijs  him,  not prefuming  to  ii^termeddle  ' 

•*  vuith  the  V robot e  tf  the  Jaid  IVill^  cr  to  grant  /:dminiJiraiion  of 

•«  the  Gocdf  of  the  Patty  fo  dying  Intejiate  :     Neither  /hall  he  re- 

•*  quire  or  exaB  any  ether  Charges  of  the  faid  Parties,  more  than 

•*  fuch  only  as  are  due  for  the  Citation  and*  other  Procefs  had  and 

•*  ufed  againft  the  'aid  Parties  upon  the  r  farther  Contumacy  ;  but 

**  fiall  openhf  and  plainly  dec/are  and  projefsy  that  the  faid  Caufe 

•*  helongeth  to  the  Prerogative  of  the  Archbijbop  of  that  Province^ 

•*  willing  and  admonifhing  the  Parly  to  prove  the  fatd  Will,  or  r<- 

•*  quire  Adminiflration  of  the  fad  Qoods,  in  the  Court  of  the  faid 

•'  Preroi^attvCy^and  to  exhibit  hrfore  him  the  f^id  Judge  the  Probate 

^*  or  Admini/l ration   under  the  Seal  of  the  Prerogative,  within 

•*  Forty  Days  next  following  t     Aful  if  any  Chancellor,  Commiffa-^ 

*•  ry.  Official^  or  other  exerciftng  Eccleftajiical  JurifdiBion  what'* 

"  foevet,  or  any  their  Regifier^  ffjall  offend  therein,  let  him  he  ipfo 

**  faiflo  fufpendtd  from  the  Execution  of  his  Office,  not  to  be  ab'- 

•*  folved  or  releafed,  until  he  have  reflond  to  the  Party  all  Expen^ 

'*  ces  by  him  laid  out  contrary  to  the  Tenor  of  the  Premiffes  :    And 

•*  every  fuch  Probtteof  any  Tcflament  or  Adminiflration  of  Goods 

•*  fo  granted,  fhall  be  held  void  and  fruflrate  to  all  EffeBs  of  the 

>•*  Law  whatfoever» 

"  Furthermore,  we  charge  and  enjoin,  that  thf  IRegifler  of  every 
**  inferior  Judge  do,  without  all  Difficulty  or  Delay,  certify  and 
•*  inform  the  Afparitor  of  the  Prerogative  Court,  repairing  unto 
•*  him,  once  a  Month,  and  no  oftner,  what  Executors  or  Admin i^ 
**  flrators  have  been  by  his  faid  judge,  for  the  Incompetency  of  his 
**  own  JuriJdiBion,  difmiffid  to  the  Jaid  Prerogative  Court,  with-^ 
•*  in  a  Month  next  before,  under  Pain  of  a  ^Month's  Sufpetifion  , 

••  from  the  Extrcife  of  his  Office  for  every  Default  therein,     Pro-^ 
••  vided  that  this  Canon,  or  any  7hing  therein  contained,  be  not 
•*  prejudicial  to  any  CotTtpo/ition  between  the  Archbi/kop  and  any 
•*  Bifhop  or  other  i)r dinar y^  nor  to  any  inferior  Judge,  that  /hall        f     4^8      1 
•*  grant  any  Probate  of  ^eflament,  or  Adminifiration  of  Goods,  to  ^ 

••  any  Party  that  /ball  voluntarily  defuse  it^  both  out  of  the  faid  in-^ 
**  fericr  Court y  and  alfo  out  of  the  Prerogative.    Provided  like-' 
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*  **  iKjifi^  that  if  any  Man  die  in  itifiere,  the  Gocds  that  be  hath 
**  about  him  at  that  prefent  jhall  not  caufe  his  Teji anient  or  Admir 
**  ni/tration  to  be  liable  to  the  Prerogative  Court. '*  And  concerning 
the   Rate  of  Bona   notabiHay  liable  to  the  Prerogative  Couriy  it 

•  1>.  Kb.  Car,  93.  r^  ordained  in  the  very  next  *  Canofi  as  foliovjethy  viz. 

**  Furthermore^  we  decree  and  ordain ^  that  no  Judge  of  the 

**  Archbijhoffs  Prerogative  pall  henreforvjard  cite^  or  caufe  to  be 

**  cited  ei  officio^  any  Perfon  whaifocver^  to  any  of  the  aforefaid 

,  **  Intents^  Unlefs  he  have  Knowledge ^  that  the  Party  deceafed  tvas 

**  at  the  Time  of  his  Death  pojfejfed  of  Goods  and  Chattels  in  fonu 
**  other  Diocefey  Diocefes^  or  peculiar,  JurifdiBion  within  that 
**  Province y  than  in  that  wherein  he  diid^  amounting  to  the 
**  lvalue  of  Five  Pounds  at  the  lea/l  i  decreeing  and  declaring^ 
**  that  whofo  hath  not  Goods  in  divers  Dlccefes  to  the  fold  dum 
'*  or  ValuCy  Jhall  not  be  accounted  to  have  Bona  notabilia.  AU 
**  vjdys  provided,  that  this  Claufe^heye^  at:d  in  the  former  Confii" 
•*  tutions  mentioned y  Jhall  not  prejudice  thofe  DwcefeSy  where,  by 
**  Compoftiion  or  Cujtomy  Bona  notabilia  are  rated  at  a  greater 
**  Sum^  And  if  any  Judge  of  the  Prerogative  Court ,  or  any  his 
Surrogate y  or  his  Regiftery  or  Apparitor^  Jhall  cite,  or  caufe  any 
Person  to  be  cited  into  his  Court y  contrary  to  the  Tenor  of  the 
Premiffeiy  he  Jhall  reftore  to  the  Party  fo  cited  all  his  Cofts  and 
**  Charges  y  and  the  ABs  and  Proreedings  in  that  Behalf  Jhall  be 
*'  held  void  and  frujlrate ;  which  ExpenceSy  if  the  faid  Judge^ 
*'  or  Regijiery  cr  Apparitor  y  Jhall  refufe  accordingly  to  payy  he  Jhall 
^*  he  fujpendedfrom  the  Exercife  of  his  Office y  until  he  yield  unto 
**  the  Performance  theregf^ 

What  (5)  is  meant  by  Notable  Goods  in  this  Place,  or  lehcn 

they  arc  fo  to  be  termed,  divers  Authors  have  been  of  divers 

.  Opinions.     Some  have  been  of  this  Op:nion,  that  if  the  Tcf- 

tator  diec}  poffcfled  of  Goods  and  Chattels  to  the  Value  of 

Forty  Shillings  in  two  Teveral  Dioccfes,  that  he  ought  to  be 

•  Pcrtlfls,  tit.  Tefta-  deemed   to  have  Notable  Goods  *.     Others   have  been  of  that 
mcnt,  toj.  34.  ]y|j„j^  ^j^^^^   ^j^^  Tcftator  is  to   be   deemed   to  have  Notable 

Goodsy  though  at  the  Time  of  his  Death  he  had  but  one  in  ano- 
tpitz.  tit.Adminift.n.  ther  Dioccle  ^  Others  do  not  only  vary  from  the  former 
1*  Opinions,  but  are  alfo  at  Variance  with  themfelves,  account- 

ing thofe  for  Notable  Goodsy  fometimcs,  when  they  extend 
clearly  to  an  Hundred  Shillings  (Icrling ;  fometimcs,  when 
they  extend  to  Ten  Pounds,  eleven  Shillings  Six-pence; 
fometimcs,  when  they  extend  to  Twentjr-thrce  Pounds,  Three 
■  LIndw.  in  d.  c.  fta-  Shillings  Farthing,  and  not  under  ".  Finally,  others  arc  of 
tutum  verb.  Laicis.      ji^js  Judgment,  that  he  is  fcid  to.  have  Notable  Goodsy  which 

hath  Goods  to  the  Value  of  Ten  Pounds  of  current   Money 
of    England  difperfed    in   divers    Diocefes    or     Jurifdi£UoQS. 
» 'Plowd,  in  cajfe  inter  And  this  Opinion  feemeth  to  me  to  he  mojl  commonly  received  ^» 
Crciib.  &Fox,fol.»8i.  '     (But  the  Law  at  this  Day  is,  that  Five  Pounds  is  the  Sum  or 

Value  o(  Bona  notabilia.  But  where  by  Compofition  or  Cuf- 
tom  in  any  Co\inty,  Bona  notabilia  are  rated  at  a  greater  Sum, 
the  fame  is  to  continue  unaltered  :     As  in  the  Diocefe  of  2.wi- 

].u\t '  ^^'  ^^'^  '^  ^5  ^^^  Pounds  by  Compofition .\     And  if  any  Man  die 

in  itimrcy  or  in  a  Journey,  the  Goods  that  he  hath  then  about 

\.     A39     ]        ^^^^  ^^  ^*^^^  ^^^>  ^^^^  ^^^  ^^  ^  ^^^^  notabilia^  to  caufe  Ad- 

minifiration 
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miniftration  to  be  committed,  or  the  Will  to  be  proved  in  the  *  Office  of  Exec.  c.  4. 
Prerogative  *.)  fa. 

I)or  the  better  Underftanding  whereof,  Thr-ec  Things  are  to 
be  noted.  Firft,  that  it  is  not  neccffary,  that  the  Party  dcceafed 
/hoiild  have  Ten  Pounds  in  every  of  thofe  fevtral  Diocefes 
or  Jurifdiftions  where  his  Goods  be  difperfed  \  but  that  it  is  fuf- 
ficient,  if  the  Party  'deceafcd  were  podciled  of  Goods  and 
Chattels  in  fome  other  J^iocefe,  Diocefes,, or  Jurifdiftions  pe- 
culiar within  that  Province  wherein  he  died,  of  the  Value  of 
Five  Pounds,  befidcs  thofe  Goods  extant  where  he  died.  Se- 
condly, albeit  the  Deceafed's  Goods  or  Chattels,  whereof  he. 
died  poffciTed,  did  amoutit  to  Ten  Pounds,  or  more ;  yet  if  the  ^         ^ 

Goods  and  Chattels  extant  in  fome  other  Dioccfe,  Diocefes, 
or  Jurifdidion  peculiar,  did  not  extend  to  Five  Pounds  at  the, 
leaft,  in  this  Cafe  the  Deceafcd  ?s  not  to  be  accounted  to  have 
Hona  fwiabilia.  Thirdly,  that  good  Debts  amounting  to  Five 
Pounds,  due  by  one  or  more,  dwelling  in  fome  other  Diocefe, 
Diocefes,  or  Jurifdiftion  peculiar,  without  that  Dioccfe,  yet 
'within  that  Province  wherein  the  Party  died,  to  whom  the 
fame  was  due,  do  make  Bona  n^tablUay  (to  the  EfFeft  aforefaid) 
as  well  as  Goods  or  Chattels,  perfonal  or  real.  Which  Three 
Conclufions  are  eafily  coUcdled  out  of  thofe  Two  formerly 
recited  Canons,  whereby  all  old  Controveriics  about  the  Kate 
"  of  Bona  nciabilla  are  now  decided. 

As  to  the  Jurifdiclion  of  the  Archbifliop  tp  grant  Admini- 
flration  where  there  are  Bona  notabilia  in  fevcral  Diocefes,  it  i 

was  not  always  fo,  for  antiently  the  Ordinaries  granted  Admi- 
niftrations  in  RefpcA  of  the  fcveral  Goods  of  which  Perfons 
died  poflTefled  in  their  fevcral  Diocefes ;  but  this  was  found  in- 
convenient, becaufe  the  Creditors  of  the  Intedate  were  com- 
pelled to  bring  Aiftions  fcverally  againft  the  refpeflive  Admi^ 
niArators  ;  and  thtrefore  by  Compofitiony  or  by  fome  other  A- 
grcement  which  is  now  run  into  a  Prefcripiion^  the  Prerogative 
of  granting  Adminillration  in  fuch  Cafes  is  veAed  in  the  Arch- 
biOiop. 

Where  a  Man  hath  Bona  not ahUla  in  England  and  Ireland^  *  Rol.  Abr.  po8. 
'  and  dieth  Intedate,  in  fuch  Cafe  two  Adminiftrations  ought  to 
be  granted,  one  by  the  Archbifhop  oi  CanUrbury,  and  the 
other  by  the  Archbifhop  of  Dublin^  but  then  there  muft  be 
£or,a  notabilia  in  feveral  Diocefes  in  each  of  their  Provinces ; 
for  otherwifc  it  ought  to  be  granted  by  that  Ordinary  where 
the  Goods  are  at  the  Time  of  the  Death  of  the  Inteftate. 

So  where  a  Man  dies  Inte.ftate  in  the  Diocefe  of  B,  without 
any  Goods  there,  but  hath  Bona  notabilia  in  another  Diocefe^ 
the  Right  of  Adniiuiftration  is  in  the  Metropolitan,  becaufe 
the  Ordinary  of  that  Diocefe  where  he  died  is  equally  bound 
by  Law  to  take  Care  of  the  Goods  with  the  Ordinary  where 
they  aftually  were  at  the  Time  of  the  Death  of  the  Inteftate, 
or  rather,  becaufe  he  dying  in  the  Province  of  the  Archbiihop^ 
he  hath  a  general  Jurifdiftion  there. 

If  the. penal  Sum  of  a  Bond  be  but  Five  Pounds  for  the 
Payment  of  a  lefs  Sum,  altho'  the  Bond  be  forfeited,  yet  that 
is  not  underftood  as  Bona  notabilia,  altho'  in  Law  the  whole  Fe- 
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•  Office  of  Ex^:utcr,  c    nal  Sum  be  a  Duty » .     And  thofc  Debts  arc  faid  to  be    ona  m^ 
**  *•  **  '      fa^ilia   'Ljhere  the  Bo*jds  or  other  Spec  a  J.  ej  dre^  and  noi  *vuhere  the 

Debtors  inhabit :     i>o  that  if  the  Bonds  be  in  th^  County  where 
thcTcftator'tiied,  and  the  Debtors  in  another  County^  in  this 
Cafe  the  WiH  is  not  to  be  proved  in  the  Prerogative  Court, 
[     44<^     1  *"  Cjife  the  Qcbts  are  only  by  Contrail  with(^ut  Specialty^ 

:  they  are  then  to  be  edeemed  Bona  ndtabilia^m  that  Place  where 

the  Debtor  Is.  '  But  in  cafe  Lands  be  by  ft  illgiven  to  he  old  for 
Payment  of  Debts  and  Legacies^  tiiis  is  not  to  be  accounted  a^ 
Bona  notakilia,  though  It  Be  Aflets:  for  where  Land  is  bequeath- 
ed ro  be  fold  for  fuch  Ufes;  therfe  neithtr  the  Money  raifcJ 
thereby,  tiof  the  Profits  th^;rcof|  fhall  t^e  accounted  as  any  of 
vjbldci^  the  I  eftator's 'Goods  t»;     ... 

•'    *      •  Art  Aftioh  of  Debt  is  brought  by  an  Adminiftrarrix  upoi) 

an  Adminillration  granted  by  the  £i (hop*  of  i?    the  De^n« 
^  dant  pleaded  an  'Adoiiniftration  committed  to  hrm  by  the  Dean 

and  Chapter  of  Canterbury  fede  vacante^  becaufe  the  Inteflate 
had  /  ona  naiabilia\  the  Plaintiff  replied,  that  the  faid  Admi.* 
nitration  was  repealed  :  Aiid  it  was  adjtidged  for  the  Plaint 
tiflf.  I.  Becaufe  the  Defendant  djd  not  {hew  'ujhot  h^'ona  nb« 
tabilia  the  nteftate  had  in  certain  ;  ancl  it  mall  be  intended  tba^ 
he  had  not  Bona  mtabilia^  and  futh  Adminiilration  is  but  void* 
able.  2.  Becaufe  before  the  Repeal  of  the  Adminiilratioi^ 
committed  by  the  R^etropolitan,  the  inferior  ordinary  may  com- 
mit Adminiitration  ^  and  when  the  petendant^s  AdminiAra<« 
tion  is  repealed,  it  is  void  ab  initio*  And  in  the  principal  Caie 
\t  was  alio  refolved,  that  whereas  the  AdminiAration  was  com- 
jnitted  to  the  Obligox',  that  the  Debt  was  not  exHncl,  becaufe 
«  8  Jac.liV.  s.fel.  135.  "  ^*  *"  another's  Right :  Othcrwifc  it  is  if  the  Obligee  himfeJf 
S\vJo.'Nft'dbax»\Q4^.  jhade  the  Obligor  his  Executor  c; 

•  '  '  Debt  as  Adminiftrator  upon  an  Obligation  :  The  Cafe  was; 
that  the  Ihteflate  died  in  L.  but  the  Obligation  was  in  London 
at  the  Time  'of  his  Death;  the  Bifhop  of  CheJIer^  ('n  whofc 
Diocefe'the  Inteftate  died,)  committed  Adminiirration-to  J  S. 
^ho  releafed  to  the  Defendant ;  and  the  Archbilhop  of  Can- 
ierbufiy  committed  the  Admihiftrarion  to  the  Plaintiff.  This 
Releafc  was  pleaded  in  Bar  :  And  it  was  thereupon  djcmurred* 
Warbnrion :  Every  Debt  follows  the  Perfon  of  the  Dcfetee,  and 
V  Chejier  is  within  the   Province  of  ITofk^  wherein  the  Archbi- 

^0[p  of  Canterbury   hath  *  nothing  to   do.     Jinderfon  :  When 

6ne  dies  who  hath  Goods  in' divers  Dioccfes  in  both  Provinces, 

there  Canterbury  fliall  h^jve  the  Prerogative ;  othcrwifc  there 

would  be  two  Adminiftrations  committed,  which  is  res  inaudi^ 

ta  :     The.  Debt  ts  where  the  tJofidjs,  being  upon  a  Specialty  ;  hit 

Debt  upon  a  Contra^  foUovJS  the  Per/on  of  the  Debtor  :      And 

tKis  Difference  hath  been  often  agreed.  Dyer  305,    And  if  the 

Archbifhop  of  '(  anterbury  hath  not  any  Pr'croga|ivc  In  /irl, 

but  that  feveral  Adminiftrations  ought  to  be  granted  \  yet 

''H.  38  Eliz.  B.  R.  Adminiftration  for  this  Bond  ought  to  be  committed  by  the 

£yron    vcrfu*.  Byron ^  ArchbifliOp  \>f  Canterbury :'  Wherefore  this  Relealc  is  not 

Ciook,part.3.fo.47i,  any  Bar**.  .    -        •     .      ^  •        :•        -  » 

Aitcn/M  V.  DUierrfin,    '   Whcrc  a  Man  dies  leaving  Bona  natabilia  in  both  the  Provinces 

1  Saik.  39.     ,  ^^    '  of  Canterbury  and  York,  there  muft  be  feveral  Adminiffra^ 
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tions';  for  ^n  Adminiftration  granted  in  one  Province^  |s  ypid 

as  to  the  Goods  in  the  other  Province,  becaufe  each  Archbi-- 

fhop  hAth  a  dirtinft  fupicmc  Jurifdiftionj  and  lb  it  is  in  *  ii/i-  *  j^^J^  J^J 

gland  znd  Ire'afjd, 

But  where  hd  dicth  pofltfled  of  Goods  mfeveral  Peculiars^  Noy  ^4   S.  C 
the  ArchbiOiop  oF  ;h'c  Province  (and  not  th<?  Bilhop  of  the  ^jr«  vwius  i^^*,  poftct. 
Diocefe)  ha^h  the  Right  to  grant  Adminiflration. 

If  a  Man  haih  Goods  in  divers  Diocefcs  or  Provinces,  and 
makes  his  Execuror  of  his^Goods  in  one  of  the  Provinccsi 
and  dies  Inte(late  as  to  bis  other  Goods ;  if  t|ie  Ordinary  dp 
commit  Adminiilracion  of  the  Goods  which  are  in  the  other 
Province  unto  the  faid  ExecutoV,  then  i$  he  both  Executor 
'and  Adminidrator.  and  tbe  I^<urty  died  both  1  eftate  and  In-* 
tcftatc*. 

In  'Xttfy^U  the  Ca/e  waS|  A  Lefiee  fof  Tears,  by  feverat  « 
Leafes,  of  divers  Lands,  fomeof  them  in  the  Diocefe  of  l^ri, 
fome  in  another  Peculiar  within  the  fame  Diocefe,  devifcd  all 
thefe  Leafes  to  his  Son,  and  made  his  Daughter  within  Age  ^ 
his  Executrix  ;  the  Mother  take$  Adminillration  ^lurante  mi" 
noriatate  of  the  Executrix  (in  F.  the  Peculiar  where  the  Tef- 
tatordied)  ud  commodum  Extcutricis ;  the  Adm!n]llratrix^i/r/i««t 
te  mimri  siati  granted  this  Term  to  the  Plaintiff:  It  was  ad- 
judged this  was  no  good  Grant  \  becaufe  he  hath  but  a  fpecial 
Property  ad  commadum  Execuirjcis^  and  no  general  Pro^erty^ 


't 
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as   other  Executors  or  Adminiflrators.     2*    It  was   moved 


! 


fH.4f  EUz.K0t.T097. 
i*nV#  rerfnt  tmpf^i^^ 
Crook,  pare  3 .  ibl.  7 1^ 


whether  Adminiftration  (houldjn  this  Cafe  be  granted  in  Two 
Places^  viz,  the  one  withit>  the  Peculiar^  the  other  by  the 
BiOiop  of  Tori  J  Ordinary  of  the  Diocefe :  Or  whether  he 
flioiild  have  the  Prerogative  of  both  )  as  he,  had  where  !  ona 
notabilia  are  in  divers  Diocefes.  It  was  refolved,  that  there 
ihouldt^Two  Letters  of  Adminiftration  granted:  For  the 
Archbiihop  fhall  not  have  any  Prerogative  here,  bepauf(?  thi9 
Peculiar  was  firft  derived  out  of  his  Jurifdi^ion  f .  ' 

Adminiftration  is  granted  in  the  Diocefe  oi  Canterbury ^  and 
the  Adminiftrator  recovers  in  Deb^,  and  hath  Judgment,  and 
a  &cire  facias  upon  it  after  the  Year;  the  Defendant  pleaded^ 
that  the  Inteftate  died  in  London^  and  had  not  Bona  tiotabilia 
in  divers  Dlocefos  ;  and  that  Adminiftration  in  Loudon  was 
committed  to  the  Wife.  Per  Curiam^  The  Defendant  came 
too  lat-e  to  plead,  this  Plea  ;  for  that  it  is  an  Annulling  of  the 
Record,  which  is  not.fufferable.  But  if  the  Adminiftration  r  H.34E1iz«.Rot.7io. 
had  been  repealed,  he  might  well  have  avoided  the  Judgment  -^'^«  ▼erf.  Andre^u^ 

by^  this  Plea  S.  '        Crook,  part  3. fot  283, 

The  moft  certain  Way  of  Pleading  where  there  arc  Bona  feJpi  vcrfus  T'oun^p 
notabilia^  is  thus,  (vises.)     That  the  Inteftate,  at  the  Time  of  *   Lutw. 
his  Death)  had  Bona  noiabilia  in  feveral  Diocefes  within  the 
Province' of  Canterburv,  (u'z.)  at  H.  in  the  County  of  Adidr 
dle/ext  and  Diocefe  of  London^  and  at  St*  Edmundjhurj  in  the  , 

County  of  Suffolk  and  Diocefe  of  Norwichj  and  that  Admi- 
niftration was  granted,  i^c.  by  the  Archdeacon  of  Sudbury, 

Adjudged  that  where  there  are  Bona  noiabilia  in  Two  Dio-  -2r«rr/w -ccrfiu  Xydkff 
cefcs  in  the  fame  Province,  there  muft  be  a  Prerogative  Ad-  '  ^**"  35* 
miniAratioo ;  but  where  there  arc  Bona  noiabilia.  in  one  Diocefe 
^    '•  •     '•      .....       .^   ..   .  in 
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in  one  Province,  and  in  another  Dioccfc  in  another  Province, 
there 'muft  be  Two  Prefogativt  Jdminlftratiotis, 

Luker  a  Merchant  of  Ireland  was  obliged  in  80/.  to  one  D. 
of  London  ;  the  Obligation  was,  made  in  Ireland,  butalnvays  re* 
tnained  in  Lon'don  ;  D,  dies  Inrcftate  in  the  County  of  Bedfird 
in  England :  the  Bifhop  in  Ireland  commhs  Adminiftration  to 
the  Son  of  D.  and  he  releafes  ;  the  Archbifhop  of  Canterbury 
commits  Adminiflration  in  England  to  the  Wife  of  D,  which 
had  the  faid  Obligation,  and  recovered  :  For  the  Adminifir:)- 
tion  fliaU  be  committed  by  the  Ordinary  of  the  Place  where  the 
Obligation  ij  at  the  Death  of  thf  Intejiaie^  and  net  where  the  Debt 
eontmenceih^  for  it  is  ilot  local  ^. 

To  make  Bona  notabilia^  a  Debt  without  a  Specialty  fhal!  be 
accounted  Goods  where  (he  Debtor  lives,  and  not  where  the 
Teflator  lived.  Likewife  if  a  Man  dies  Intcftate,  having  divers 
Debts  or  Obligations  in  fevera!  Dioccfes,  the  Debrs  are  faid  to 

▼crfus   r!f/«r*  Roffs  ^  ^^"^  notabilia  where  the  Bonds  or  Obligations  arc,  not  where 

Abridg.  tit.  Kxecut.      the  Debtor  or  Debtees  are  '.  ' 

*T»  S.  died  Inieflate  in  Lancajhlre  leaving  at  that  Time  t 
Bond  rn  London^  the  Bifhop  of  Chejler  granted  Adminiftraiion 
to  E.  G.  who  relcafed  the  Debt  due  on  that  Bond,  and  ihc 
Archbifhop  granted  Adminiftration  to  the  Plaintiff,  who 
brought  an' Aftion  of  Debt  againft  the  Defendant  upon  this 
Bond  ;  and  he  pleaded  this  Releafe  in  Ber  to  the  Action  ;  But 
adjudged  againft  him,  becaufe  the  Debt  is  where  the  Bond  was 
at  the  1  ime  of  the  Death  of  the  Obligee,  and  therefore  the 
Prerogative  Adminiftration  is  good. 

If  a  Man  dies  Inteftate  having  Goods  in  divers  Diocefcs,  the 
Metropolitan  Ihall  grant  the  Adminiftration.  14  //.  6.  21. 
10  //".  7.  18.  35  H.  6.  43.  If  he  hath  Bona  notabilia  to  the 
Value  of  one  hundred  Shillings  in  divers  Dioccics,  the  Metro- 
politan  fhall  grant  the    Adminiftration.      10  H.  7.  foL  i(^. 

J4  H.  6. 11.  To  H.  7.  Or  if  a  Man  die?  beyond  the  Seas  Inteftate,  the  Archbifhop 

i».  35  H.6.  43-  «^M*  Ihall  grant  the  Adminiflration  **. 

^'  '  '    ■  If  a  Man  hath  Goods  to  the  Value  of  5  /.  in  one  Diocefe, 

and  a  Leafe  for  Years  of  the  J  ante  lvalue  in  another  Viocefei 
they  are  Bona  notahil:ay  whereby  the  Archbifhop  fhall  grant 
the  Adminiftration,  although  the  Leafe  for  Years  be  not  a 

>  RpC*s  Abridg.  ibid.  Thing  movable,  nor  properly /'<?// //w,  but  it  is  a  Chattel  '. 

If  a  Man* becomes  bound  in  an  Obligation  at  London^  ar,d 
dies  Inteftate  in  Devon,  and  there  hath  the  Obligation  at  the 
Time  of  his  Death  with  him ;  the  Adminiftration  ought  to 
be  granted  by  the  Biftiop  of  Exon^  where  the  Obligation  was 
fit  the  7 ime  of  his  Death,  and  not  by  the  Bifhop  of  Lcridon^ 
where  the  Obligation  was  made:  For  the  Debt  fhall  be  ac- 
counted   Goods,  as  to  the  Granting  of  Letters   of  Admini- 

ill'it^^^.^R^^^^^         ftration,  where  the  Bond  was  at  his  Deaths  and  pot  where  it 

bridg.  ibid'  was  made  °». 

•  Debts  df/T  to  the  7eftator  will  make  Bona  notabilia,  as  well  as 
Goods  in  Poffeffion  ;  but  there  is  a  Difference  between  Debts  em. 
Bonds  and  Specialties^  and  Debts  di^e  on  ^m^/^  Contrails:  for 
Bond-debts  make  Bona  notabilia  where  the  Bonds  or  other 
Specialties  are  at  the  Time  of  the  Death  of  him  whofe  they  are, 
'  ^  and 
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and  not  where  he  dwelt  or  died,  but  Debts  on  fiiilpld  ContraA 
make  Bona  notabilta  la  that  County  where  the  Debtor  dwells  : 
For  thefe  Uebts  follow  the  Perfon  to  whom  they  are'due.  :         ' 

In  Debt  brought  by  an  Adminiftratrix  upon  an  Admlniftra* 
tion  committed  by  the  Bifliop  of  R,  the  Defendant  pleaded 
an  Adminiftration  committed  to  him  by  the  Dean  and  Chap^^ 
ter  of  C.  fetU  vacante^  becaufe  the  Inteftate  had  Bona  mtabiUa 
in  divers  Diocefes ;  the  Plaintiflf  replied,  that  before  the  Writ 
brpughty  the  faid  AdminUbation  granted  in  the  PferogaCiye 
was  revoked  and  annulled.  It  was  adjudged,  that  becaufe  the 
Defendant  had  not  {hewed  in  his  Bar,  that  the  Inteftate  h^d 
Bona  mtabilia  in  certain,  it  fhall  be  intended  that  the  Admi- 
DJilration  was  granted  wherq  the  Inteftate  had  not  Bona  notabi'  ^  ,.,«<> , 
La  m divers  Diocefes  ».  ^^ y,. N^JhamVd^ 

Furthermore,  this  is  not  to  be  omitted,  that  if  a  Man  die^ 
and  have  Goods  in  one  inferior  Diocefe  or  Juri{<ii<^ion  only^ 
and  yet  the  Metropolitan  within  whofe  Province  that  Diocefe 
or  J urijdiition  peculiar  IS  fitu^ed,  pretending  that  he  hath 
Bona  notabilia  in  divers  Diocefes   or  Jurifdittions  within  his        v  .  .  , 

Provifice,  doth  commit  the  Adminiftration  of  his  Goods  ( 
chis  Admiaiilration  is  not  void,  but  voidable  by  Sentence,  for 
that  the  Metropolitan  hath-  JurifdiAioa  over  all  the  Diocefes 
within  his  Province,  and  for  that   Caufe  it  cannot  be  void,  .1 

but  only  voidable  by  Sentence.     But  if  a/iy  Ordinary  of  a  Di- 
ocefe, or  Commifiary  of  a  peculiar  Jurifdiclibn',  commit  the       f     443     1 
^dminiftration  of  his  Goods  that  hath  Bona  notabilia  in  divers 
Diocefes ;  in  this  Cafe  the  Adminiftration  is  meerly  void,  as  |^ 

well  concerning  the  Goods  within  his  own   Diocefe,   as  the 
other  Goods  without  his  Diocefe,  bccaUfe  by  no  Means  he 
can  have  JurifdlAion  of  that  Caufe  which  belongeth  to  his  Su- 
perior °.  ."  D.  Coke,  Hb.  5.  Re- 
lation.   Prince%  Cafe, 
fo.  30.     la  Bllz.  VereVi^JefftrUi'i  C7£c^  Moor.  145. 


^ 


By  a  late  Statute,  it  is  ^naftcd,  that  the  Salary  and  Wages  4  &  5  Ann*,  cap.  i& 
for  Work  done  in  her  Majefty*s  Docks  and  Yards,  (hall  not  be 
deemed  Bona  notabiHa  of  the  Dead  Perfon  to  Intitle  the  Prero- 
gative CoArt  to  Titkf  JurifdiAion. 

§.  XII.    By  whom  the  Teftament  is  to  be  proved. 

1 .  The  Teflament  is  .to  be  proved  by  the  Executor. 

2,  yfny  Per/on  having  the  Tefiament  may  be  compelled  to  exh!^ 
bit  the  fame. 

TH  E  (i)  Perfon  by  whom  the  Teftament  is  to  be  proved, 
is  the   Executor  named  in  the  Teftament  ^^  whom  the  *  i*crkini  tit.  Tefta- 
Ordinary,  or  other  Perfon  having  Authority  for  the  Probate  '*^'^'"'  ^     ^^' ' 
of  the  Teftament^  may  convene  to  the  Intent  to  prove  the  1  cf- 

tanjen^,  and  to  take  upon  him  the  Execution  thereof,  or  elfe  bStat.H.8.an.ii.c.s. 
to  refufe  the  fame  **. 

If  on  Procefs  or  Summons  from  the  Judge,  the  Executors 
appear  not  to  prove  the  Will,  they  are  punishable  for  Con- 
tempt J 
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tempt ;    \f  thejr  apipear,  but  reftife  to  prove  the  Win,  tbe 

•Judge  may  grant  Adminiftration  to  the  Widow,  or  next  of 

•  9  B.  4-  33*  PI-  Com-  Kin  «=.     Refu'al  cannot  he  hy  h'ord  only,  but  it  touft  be  cntcfr 

y' '  sV^r^'t  C«f^^  ^^  ^"^  recSrdcd  in  Court,  and  therefore  done  before  a  com- 

*  petent  Judge.     When  an  Executor  hath  once  adminiltered, 

he  cannot  afterwards  refufe  to  prove  the  Will,  and  take  on 

him  the  Executorihip,  and  in   that  Cafe  the  Ordinary  onght 

til  n       ^^^  ^^  accept  fiich  a  Refufal,  but  to  compel  him  to  prove  the 

hi7s^h^'<^.iflrZ:  Wm,  and  take  upon  him  the  Exccutorfhip -.  Yet  if  the  Judge 

Cafe.  doth  admit  one  to  adminider,  .not  with  (landing  his  having  fw- 

«  %6  H.  8.  foL  78.      mcrly  reftifed,  itihall  ftand  good  < 

But  after  Refufal,  and  Adminiilration  committed  to  ano- 
ther, the  Executor  cannot  recede  from  it,  and  go  back  to 
prove  the  Will,  and  aflume  the  Executorfhip ;  yet  if  after  Re* 
futal  it  (hall  appear  to  the  Juds^,  that  the  Executor  hadadmi- 
niftered  before  fuch  Refufal,  he  may  revoke  the  Adminifb> 
tion,  and  compel  the  Executor  to  prove  tbe  Will. 

In  Debt  brought  againft  an  Executor,  it  is  a  good  Plea,  thit 
^  LiK  0  fol  17  ^8  *^^  Tcltator  made  him  and  another  Executor,  who  i?  alive,  not 
jr«5lM*t  Cafe!  *  named,  without  faying  the  Teftamcne  is  proved  ^ 

This  the  Ordinary  or  other  competent  Judge  may  do,  not 
only  ex  Ojfflch  »,  but  at  the  Inftance  of  «ny  Part  having  Intc^ 
iL.  I.  ff.  qucitiadmn-  ^it  *» ;  which  Intereft  is  proved  by  the  oath  of  the  Party ^ 

diim  tcttu  app.  &  ibi         ^  .    ♦  .1  -A    r 

Bar.  n.i.  ^^ald.  &.  Angel,  in  d.  L,  i.  Opinor  ctiani  quod  ad  e]&s  inflatitiain  cni  nihil  eft  feTiC' 
turn,  cshibendumteft^.  fci licet,  ut  inde  rertior  fiat,  numquid  Icgatum  aliquod  fibi  reliAam  fit  a^- 
fun^o.  GloOr.  Sf,  Bald/ in  L.  a.  ff.  queinjuiinodam  ceila.  app.  io  prioc.  ^  Bu,  &  BakL  toi 
L.  I.  ^ 

r     444     ]  ^^  ***^  Executor  have  not  the  Teftameot  in  his  Cuftody,  brt 

»  L.  i.tnprin.&§.hoc  (2)  fo me  Other  Pcrfon,  then  may  fuch  Pcrfon  be  compelled  to 
InterdiA.  ff.  de  Tab.  exhibit  the  fame'':       And  it   is  fufficient   to  prove  that  once 

?Alex"fn  L.  a  C  d«  *^^  ^^^^  "  »  ^^^  **^  '^  prefumed  ftill  to  have  the  fame,  Micfi 
tcfta.  n.  3.  verb'  tcfta*  he  affirm  upon  his  Oath,  that  it  is  not  in  his  Poflcffion  *. 
men.  No  Man  can  be  compelled  to  take  upon  him  the  Execotor* 

fliip,  unlefs  he  hath  intermeddled  with  the  Teftator's  Eftat<i 

and  in  fuch  Cafe   he  may  be  compelled;  and  if  he  rcfofc in 

Court,  and  Adminiftration  is  granted  to  another,  it  is  wroog. 

9  Ed.  4.  33,  ^"t  *"  fomc  Cafes  he  cannot  rtfu/fy  as  where  an  Executor 

I  Vent,  ^g,'     *  (after  a  Caveat  entered)   took  the  li/uai  Oath^  and  ahcrwardi 

Txtfufed  \  then  T.  S.  endeavoured  to  get  the  Admintftratkm, 
the  Executor  (who  refufed)  would  prove  the  Will,  and  contcft- 
cd  the  Matter  in  the  Spiritual  Court;  but  it  being  adjudged 
againft  him  in  that  Court,  fuppodng  he  was  bound  by  his  X^ 
Jufaly  he  appealed  to  the  Delegates.;  and  pending  the  App«If 
he  moved  for  a  Mandamus  to  the  Spiritual  Court  to. admit  hun 
to  prove  the  Will,  and  had  it ;  for  having  taken  tbe  Vathy  iha^ 
Court  had  no  far  her  Autho;'ity  ;  and  therefore  he  could  not 
be  admitted  afterwards  to  refufe*  . 

Itfeems  by  the  Cafe  laft  mentioned,  t\\7X  tallng  the  ufu^ 
Oath  amounts  to  an  Adminiftration,  ^nd  therefore  he  cannot 
afterwards  refufe ;  but  if  once  he  refufethi  he  cannot  rft^* 

Wards  adminifter.    As  for  Inftance  :  ^, 

The 


I 
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.Th«.Tcftatordcvircd  a  Term  for  Years  to  tlic  Lord  Clitf  ^^^'^  "^^"^  <^^r^ 
Juftjce  Catlin^  and  made  him  Executor,  and  died ;  the  Chief  ^^^^^  ^i     %  <U 
Jufiice  wrote  a  Letter  to  the  Judge  of  the  Prerogative  Court»  MH0r.  ei;*.  s.C.  * 
that  he  could  hot  attend  the  Exccutibri  of  the  Will,  and  there-  i  LtQB.  »5|,  S.  C, 
fore  deflred  him  to  grant  Adminiftratioh  to  the  next  of  Kin  of 
the  Teftator,  which  was  done  accordingly  ;  afterwards  the  Chief 
Jujliceenltied  and  granted  the  'Perm  to  ST.  S.     Biit  it  was  adf* 
judged  a  void  Grant,  becaufe  the  Leiter  nvas  a  fuficient  Refufdl^ 
and  an  Executor  cannot  ri-fufe^  aiid  afterwards  cake  u^cia  him 
^he  ExeciitoHhip. 

But  where  there  are  Co^Executors^  and  fome  rcfurc,  yet  thc]r  Miiifiton''%  Cafj^ 
ilill  continue  Executors  \  for  at  any  Time  during  the  Lives  6f  s  K<P«  ^^* 
theif  Companions,  they  may  prove  the  Will,  they  rhay  pay 
l3ebts,  maice  Releafes,  and  tHey  muft  be  joined  in  all  Suits 
Vrhcrethe  C(h Executors  are  Plaini-ffs^  becaufe  they  are  all  privy 
to  the  Will ;  but  not  where  they  are  Defendants ;  becaufe  the 
PlalntiffSii  the  A£{i6n  is  not  bound  by  Law  to  takt  Notice  of 
any  but  thofc  who  have  proved  the  W.ill. 

By  thj  Calc  before-mentioned  it  appeafs,  tKat  if  fbme  Exc-  4^  E4.  3.  i); 
tutors  rcfiife  before  the  Ordinary,  and  others  prove  the  Will,  Mit^r  373* 

et  the  refufirtg  Excrciitors  may  adminifter  when  they  will  j  ^  . 

ut  if  they  all  refufe,  ndne  of  them  (hall  adminifter  after- 
awards. 

The  Teftator  being  pofieflec^  of  a  Term  for  Years,  made  ^Wj^TerfCmiiuj^ 
his  Son  Executor,  and  died ;  the  Son  proved  the  Will,  and  ^'«»  «  Lev.  x^l. 
made  Hnj  and  two  others  Exe^utbrsi  and  died  ;  thofc  Execu-  T.  Jones  7a.  fl.  C* 
tors  not  proving  the  Will  of  the  Son,  Adminifti*ation  de  kottis   *  ^^^  ^J|  5]  ci 
non  of  the  father  was  granted  to  one  BradhUrtty  who  knew 
nothing  of  the  WJM  df  the  Soh  ;  and  BraSbutn  fold  the  Term 
for  a  valuable  Coniideration  ;  then  two  of  the  Executors  6f 
the  Son  died,  and  Hay  thfr  furving  Executor  renounced ;  after- 
wards Rradburn^s  Adminiftration  was  repealed, ^nd  a  netv.Ad- 
xiiiniftration  de  honis  non  of  the  father  was  granted  to  the  De- 
fendant ;    the    Queftidn    was,  whether  the    Adminiftration 
granted  to   tradburn  before  Hay  refufed,  was   good  or  not;        [     44^     3 
and  adjuJged  it  was  not  good,  for  before  his  Refufalhe  had  the 
abfolute  Property  of  the  Eitfite  in  him;  and  mi^hc  have  fold 
the  Term  before  he  had  proved  the  Will ;  and  if  ioj  then  the 
Adminil^ration  granted   to   Bradburn  before  Hey  had  refufed 
was  aBfolutely  void  \  and  the  Refufal  afterwards  cannot  relate!. 
to  make  that  good,  which  was  void  in  itfeif  for  Defeat  of 
Power. 

§•  XIII.    When  thd  Tefiameht  is  to  bceilbited  and 

proved* 

X,  The  Tejiament  Is  riot  to  be  ^toiiei  whilfi  the  Tejldtot  livethi 

,  kf^  after  his  Death. 
2.  If  it  be  unknown  whether  the  Tejidtor  he  dead  or  dJive,  tuBe^ 
tier  may  hit  Tefldment  be  proved  f 

IF  (1)  the  Teftator  be  living,  the  Judge  may  not  proceed    ...    .  «  rA^V'^m4> 
to  the  Proving  and  PuWiihing  of  his  I  cftameat  %  at  the  j„  ^^^|;5u«n2JSi'' 
Vol.  ll.  N  IPetition  d^Maa.apf* 


Of  the  Office  if  an  Eicetuton         Part  VT. 

.  t^&titl(5n  cither  oiF  the  Executor,  or  ^hy  other,  laTing  at  the 
Ca^r'slchJk^^  reftatbrhimfelf".     For  at  hxS  Petition  the 

f:.  it  UiU, '        '   *  Teftament  may  bs  recorded  and  regiftcred  amongd  other  "WxJIs} 

but  it  is  not  to  be  delivercjd  forth  under  the  Seal  of  the  Ordi- 
^hary  With  a  Probate,  bccaufe  \i  is  of  no  Force  fo  long  as  the 
Teftator  livcth  ;  who  alfo  m?.y  revoke  or  aher  the  fame  at  any 

^Zt^  T^  ^i  '"**  "^'^^  ^^^^^"^  ^'^^  Dc;iihy  as  her^iftcr  is  declared  *». 

part  7.  §.  14     15.  g^^  .J  ^j^^  Tcftr-tdr  be  dead,  the  Judge  may  proceed  to  the 

PD  Ibidem ''^*°'' ^  Proving  the  •  Will;  and  the  Time  of  exhibiting  and  proving 
?  L  2/  S^'mnun.  ff.  '^^^  ^^^^  **  ^^^^  ^^  ^^*  Difcretlon,  and  he  may  appoint  a  longer 
quem;i(Iftiodum  tefb!  or  athortef  Time,  according  as  the  Place  is  farther  diftant  or 
•pp.         *      "•   '       nearer,  or  aa  other  due  Circumftances  fhall  induce  him  P* 

If  (2)  it  be  unknown  whether  the  Teltator  be  living  or 
...  :  .dead,  forafmuch  aiJ  fome  arc  of  Opinion,  that  every  Man  il 
(u^mcomiiwDcta)  V^funied  to  live  till  he  be  an  hundred  Years  old  *» ;  it  feeroeth 
tcrijerdefcnditViTlus  by  this  Opitiign,  that  the  Judge  itiay  not  in  the  mean  Time 
Theiauk.com.op.  vc'b.  'proceed*  to  the  Publication  of  the  Teftament,  unlefs  there  be 
Si*;"^^^^^  ^*^^^  ^^^°f*  ^^  fufficieht  Prefuiription,  for  the   I  eftator'f 

contrsrla^  crebriorcm  Death '.  On  the  contrary,  dthers  are  of  Opinion,  tliat  a  Man 
d*tit/  i^  not  preiumed  to  live  (o  long  »,  for  that  Men  commonly  die 

f  ^'^^i^^^^^^^'hJr  '^^^^^^^^  fixty  and  feventy  Ttears  of  their  Age  * ,  and  fo  by  their 
jnd^ts.  tcft  '*  ^*      "  Opinion  it  fecmeth  that  the  Will  may  be  proved  after  the  Age. 
<  Quorum '  opinionem  of  feventy  Years  of  him  tba^  is  abfeht,  for  that  he  is  not  thai 
tetgn  comttoiicm  ne-  prefumed  to  be  living. 

fcrtM^HnatttsinApoft.   *  *     . 

ad  Alex.  doHfll.  r.  toI.  ^»  d.  t4i    Meooch.  de  przfump.  lib.  6i  fol;  54$.  %  o*        *  Franc.  Bcm- 

Un.  de  probac.  riegatit.  £l.  15(0.  pro  quo  ftek  Flaimus  90. 

I  fuppofe  if  a  Man  be  abfent^  afid  no  certain  Proof  of  hii 

Death  or  Life,  that   the  Will  may  be  proved,  and  that  the 

°  Jaf.  &  Sichard.in  d.  Teftament  itfelf  is  a  Prefumption  of  his  Death  ". 

L.  %.  C.  de  teftajilter 

r.  7.  alter  n.  8.    Temperand^  efthiae  conclufio,  tit  per  Meooch.  Trad,  de  adi(ifcend.  poff.  retntd.  ^  i. 

669.  f<^  ;mihi)  ai8. - 

It  is  a  great  Queftion  whether  the  Death. of  erne  that  is  ab- 
«  Mafcard.  TraR.  de  ftnt  may  be  proved  by  common  Voice  and  Fame*  ;  that  is  10 
prbbat,  fcoBcluf.  1074.  f^^^  ^  ^j^g  conftant  Rf  port  and  Opinion  of  the  tnorc  Pan  of 
[  446  ]  the  difcreet  and  honeft  Inhabitants  of  the  Parifti,  Town,  or 
y  Th^.  de  Piperat.  k  Pldce  of  his  former  DifeHing  that  is  now  abfetit  ' ;  wherein 
Marquard.  TraA.  de  fome  hold  the  Affirmative,  others  the  Negative ;  a  third  Sort 
l^X'lit'^^'''  diftinguifhing  whether  the  Matter  in  Qneftion  be  of  fma!l«c 

great  Moment ;  if  fmall,  then  the  fame  is  a  fufficient  Pro^; 
«  Dec  f.Tholof.q.  31a.  if  great,  then  infufficient  *.  Which  ^  DiftinAion  witho«t 
comaddic.  Aufrc.         Queftion  is  very  reafonable;     Whereupon  we  are  to  conGdcr, 

whether  the  Proving  of  the  Will  of  him  that  is  abfcnt  be  a 

Matter  of  great   or  fmall  Moment.     Wherein,  for  my  own 

Part,  I  hold  it  to  be  a  Matter  of  great  Importance,  becauie  it 

'  Faoor.  in  cap.  quere-  corlcerticch  a  Man's  whole  Eftate  ^     And  yet  neverthelefs,  I 

Ja.  de  procur.  ex.  n.  9.  liold  it  to  be  a  more  Vafe  Courfe  to  prove  the  Will,  atl«ft 

h  DD.  ibidem.  ^j^g^  ^^^  Executor  is  an  honeft  fubftahtial  Man,  than  to  fuficr 

the  ^oods  to  perifli,  or  to  be  fubjeA  to  hie  purloined  by  Men 
and  Means  unknown.  But  to  return  to  the  Queftion  former* 
ly  propounded,  whether  the  Death  of  him  that  is  abi^nl  may 
be  proved  by  a  common  Voice  and  Fame  \  it  may  be  detcr- 
.^  .; .  .*     w  ..  -  ^  mined 
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mined  by  th^ft  Cafes  follQwing,     y^bcrcof  tbc.  firft  i$,  vhcg 
the  Party  hath  been  abfent  lopg,  aW  the  t'ame  ot  hi$.  Deat4 
ancient  5  this  F.uue  alone  Is  a  fiifficietii  Proi)f  o£  his  Death  ■, 
The  fe^qnci   Cale  is,    wheji   the    Fame   is  that   he  died  in 
,  Place   far   cjlftant.    a,   (peradvcnture  bcyoncl   the    Sea, /)  I'^^'^T^^^Zl 
\jx   which    Cale     xus     Fame    of    his    Death    is-    uimcient ;  poft.  remed.  4.  n  671. 
\m%    if  be    died    in  a    Place   not  far    off,    then    it  may    be  Gravctrconf.i»7.infin. 
knQwn  by  Witncffcs  whether  he  be  dead  or  alive;* in  which  \^^^'^^^'  n'   P'"*^' 
Cale  the  Farpe  aloijp  is  nott  3^  fufiicient  Proof  .^     The  Third  Alex,  fit r.^Angl* Spec, 
is,  when  the  Fame  did  fir.ft  fprjng  fro«>  credible  Perfons  ;  for  &  alio«  ibi  dtatos. 
then  it  fuiSceth,  otherwife  not  ".     The  fourth  *Cafe.is,.  when  "  Mafcard.  ubi  fupra, 
the  Fame  is  dellitutc  of  other  Probabilities,  fpr  tiieak  i3  not  °* 
enough  j  but  being  ftrengthened  with  other  Coiije(^ur^s,  as 
that  the  Party  abi'ent  was  a  very  old  Marj^  or  verjjificklyj 
then  the  Fame,  thus  fortified  with  Prcfumptions  ofi  Natui;ey 
doth  mal^e  a  full  Proof  of  his  Death  »,*    The  fifth  .t^fe  is,  *  Bar. in  tma.  de Tcf- 
when  the  Fame  is  affifted  witli  other  X^ikelihtjodi  derii^edfi-oin-  Vj*"'  W^?"^^'  ^ 
fu.c^i  Accident^  as  we.do  attribute  unto  Fortune  j  03  when^thc 
Party  tafeetji  Ship  to  travel  beyond  the  Seas,  ar)4  .being  uppq  , 

the  MaiQ,  a  Tempeft  doth  arlfe ;  and  the  expffted  Time  of  bis 
Return  being  paft,  he  returneth  not,  neithencanthe  JJiiip  af» 
ter  diliget^t  Inquiry  be  heard  of  j  for  in  this  Cafe,  the  Fame, 
accompanied. Mf'th  thefe  CircutnQanceiil^  doth  fumciently  pfoy^ 
his  Death  ?.     And  fo  it  is  wKeii  a  Man  is  preflt-d  to  the  Wars,  ^  Mafcard.    poft  aUos 
which  being  eqded,.  and  the  reft  of  the  Army  returned  ;  jet  »^°MVF'  »•  7* 
he  doth  not  return  with  them,  xiior  can  it  be  knO^^n  by  Enqui- 
ry what.  ^3  become  of  him  ,•  Fpr  thpn  the  Fame,,  being  ^v4l 
furnifhed,  is  a  fu£^cient  JProof  of  hisPeath  '^,  im til  the  ^onr  *  Bar.  trad. d^teftiby^ 
trary  doth  appear,  as  fometimes  it  doth,     for  it  i#,  moil  txu^  »•  38  &poft^  cum  a- 
that  one  in  Torkjhire  took'  Shipping  (a'mongft  others)  for  a  ^"^^  >^«fre  &  a,ii  quo. 

T>  1-tT  "^        I    /•       p'      'r-      1   •        t»    rii        rt   1  V.    "    memorat  Mafcard.  ubi 

Portugfil  Voyage  *,  and  after  fpme  Exploits,  his  rellow  Soldiers  fupra,  n.  8. 
returning  ne  came  not,  npr  could  be  heard  of ;  anid  thereup- 
on a  Fame  d^d  arife  that  h$  was  dea4>  whi^rcvpon  Admini^- 
itration  of  his  Good^  was  committed  ;  and  whilA  his  jCinsPolk 
were  in  fuit  about  the  fanae,  after  fome  three,  Years.  Abfcnc.e, 
bcv  not  expected,  returned,  and  took  up  the  Controverfy. 
Wherefore  it  (hall  behove  th^  Ordinary  in  \hefe  and  the  like 
Cafes,  at  the  Proving  of  th^  Will,  or  the  Granting  of  A4xnir 
.juftration,  to  tajce  Bond  of  the  Executor  o^  Admini(i|^ator, 
with  good  Surety,  to  mak«  ifuli  Reftitution  or  fuf^cient  Re*- 
compence  to  the  Abfent,  in  ca(e  of  his  lif^  or  Return. 

But  now  'tis  provided  by  a  ^atiite,  "Thai  if  any  Perfin  fifr  19  C;tf.  a.  ap.  «• 
wtc/e  Life  a  Qopyhold,  EJiate  b^f^b  hen  granted^  or  an-Mfiatiby         '  .       '  -  -.    • 
Leaf e  for  one  or  more  Lives  ^  or  ffHt  Tears  deterr^ahle,  upon  one*<ft      ' '    '     ''  * 
niore  Life  or  Lives y  Jhali  remain  btyoni  S^a,  or  ah/efft-^themfefvee 
here  for  Jeven  Tears  together^  and  np  jt^dent  Prof  be  madf 
cf  their  Lives   ip   any  A^jon^  to  ke.  brought  f of  i^be   Recovery 
of  Jucb  EJiate  by  the,  Ke%ifrfu^ner  or  Lejor  ;  then  the .  Per/on  upr 
on  nvbofe   Lift^jMeh  EJiate  depended ,  JSafl  be  afffit4ptt4.  ^  nffl^c 
rally  dead*  • 

Md  if  am.  Pf^(^^.  (^  ^F^^V.  R^?!^  ^^  whpfc  real  £0:at^ 
is  hcM   ^7  JJlcafe  Of  ,bjf  Cogy  of  Court-Roll  fqr  .i^ives)  fij^U 

bfreturHed<fjh\  7^'0>/^.*^);*f>*^/^^^         .\Pwnf9^Jhot 
-  "^  N  2  any 


u  i  »i  ^ 
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Mfij  Perfon' eviSed  may  rk^enter  upon  Ptoof  that  the  Pirjotifmr 
nvhofe  Life  the  Ejiate  vjas  held  he  livings 
^kwafi  c^  \K  And  by  another  Aft  'tis  enafted,  nat  where  any  Pir/on  h^b 

a  Demand  to  qn  Ejie^te^  oft(r  the  Death  of  another  within  4ige^ 

married  tVoman,  or  other  whatjoever^  and  fball  make  Jlffidavit  y 

his  Title  in  Chancery^  and  that  he  hath  Cauje  to  believe  that   tte 

Party  ij  dead,  and  his  Death  concealed f    ufon  moving  that   Courts 

hejhall  have  an  Order y  that  the  JufpeBed  Concealer  on  the  Service 

thereof  Jhall  produce  to  the  Per/on  cr  terjons  not  exceeding  invo^ 

whojballhc  nantid  by  him  kvho  prof e cities  the  Order^  Juch  Ptrfon 

fufpeBtd  to  it  concealed ;  and  upon  his  Refuj'al  or  NegleSi  to  ptcduct 

the  Pe^fony  the  Court  may  crdgr  the  Per j on  concealed  to  be'hrotigbt 

into  C^trrty  or  befre  two  Qommifftoncrs  appointed  for  that  Purpofe^ 

and  to  he  nomiti^ned  by  him  who  projecutes  the  Order ,  and  at  his 

Cofts  and   Charges  ;  and  on  Rejujatta  produce  him^  Juch  Party 

.  "  Jhall  be  iaken  to  be  d^e^dt  and  the  PexJ op  claiming  the  Ejiate  msy 

'^aiettf  &c.  as  if  the  Party  concealed  were  a  finally  dead. 

And  if  iijiall'  appeaV  to  the  /aid  Court  by  Mida'dii^  that  tke 
concealed  P erf  on  is  or  lately  nvas  beyond  Sea^  at  a  certain  Place 
ihert  i  then  the  Party  who  prof ccutes  tht  Order ,  may  at  his  evm^ 
Charges  fend  oyer  one  or  more '  Perfons  appointed  by  the  Order  U 
view  the  Peirfon  concealed ;  and  in  Cafe  of  any  Refufal  cr,  NrgieS 
to  produce  him,  ^nd  a  Return  jnade  thereof  the  Perjon  cenctoled 
Jhall  he  taken  to  be  dead! 

*  Provided^  If^  it  appear  upon  a^y  /Bion  broughty  t^t  the  Per^^ 
Jon  for  whofe  Life  juch  Ejiate  vaas  held ^  was  alive  vjhcn  the 
^rdcr  was  madcy  then  be  who  holds  the  Ejiate  ditirminahle  vfam 
Juch  Lifs  his  Executors  or  Aimtnijirators  may  maintain  art  ABiem 
^  lagainji-  thofi  who  have  received  the  Profits  ft  ft  ee  the  Crder^  0nd  re* 

,  .      .'  eoverjull  Damages  from  the  ^ime  of  the  tviBion. 

Provided  that  if  fuchperUn^  tvho  hath  an  Efate  deiermiKcbte 

vpon  the  Life'  of  another^  Jhall  niabe^  it  appear  to  the  Ciaffcery^ 
that  he  hath  do ^e  his  uimoj}'  Et.denvourfo  procure  the  Ptrjon 
an  whofe'Life  th^Eflaie  dcih  depcr.d\  and  that  be  rannst 
procure  or  'compel  hm  to  appear ;  and  that  he  was  living  at  the 
\[ime'tbe  6 rd/r'  iv as  ' returned  and  fled :  then  the  Pir/on  ho/dxng 
fucb  Ejfatepall  contitme  in  Pojffjfion^  &c.  as  ij  this  Aff  had  rict 
been  made.      '         -  •    ^ 

**  And 'every  Perfon  holding  ovir  after  the  Death  of  him^  fsr 

whofe  Lift  the  Efiale  was  held,  'JbalVbe  a  ^refpapr^  and  the  Per^ 

fon  injured  Jhall  recover  the  Jull  Value  of  the  Prffts  received  durm. 

•  -       •'  ing  wronfffd' PofpJTIon.     ^  '  ■' 

« Bar. traA.de teflibiiit,       OthierMcanr.ind  other JPrcfnmpttons  therebe  to  prove  the 

A^t't^yirZ^^t'  ^^^^^  ^**  ^^^  ^^^^'  ^  ^^'^^^  **'  "^^^^^  nevcrthclcfs  arc  left  to 
ttiorat  Mafcard  ubjfu-  'i?hc  Difcrctioji  of  the  Ordinary,  io  whom  alfo  I  refer   ihc 

•  Regularly  Teftathents  pfi'^ht  to  be  iniintiated  tp  the  OfBcial 
Or  Comfniffiry  of   the  Bifhpp  '  of  the    Diocefe  within  Jwr 

a]  ^"^ili^'^T  ^'  ^''  '^w*'*^  ^^  ^/^  '*^  ^efatdr'j'  Detith^.  The  Ordinary  may 
r  AA^  1  fcqueftcr  the  Goods  of  the  Deceafed»  yntil  the  Executors  have 
*■     ^     .     -^        i^rdved  the ''Teftarficnt ;    fa  may  \he  Metropolitani    if  the 

G4\?ds  bfem  "divers  Dioccfes  T.'  ^Alfo  the 'Ordinary  may  ccmfei 
tbeEpfc^iitln^to  'prouethe'ff^ill^  end  to  accept,  or  refufe  the  jfJmi^ 

^   •**  niAratm. 
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nijlratian.     If  the  Executor  rcfufc,  or  if  there  be  a  Will  made, 

and  no  Executor  appointed^  the  Ordinary  mi^ft  commit  Admi- 

niftratlon  cum  tefiamento  annexOf  to  whom  he  fball  think  fit, 

;ind  take  Bond  of  the  Adminiilrator  to  perform  the  WilU 

If  no  Will  be  made,  he  muft  grant  Admlniltrition  to  the 

next  of  Kin  ^  if  they  retufe  it,  then  to  whom  (hall  deiire  zt^ 

i^nd  if  no  Body  take  the  Adminillration,  the  Ordinary  may 

grant  Letters  ad  colligendum  bona  drfunBiy  and  (hereby  take  the 

Goods  of  the  Deceafcd  into  his  own  Hands^  wherewith  be  is 

to  pay  Debts  and  Legacies  fb  far  as  the  Goods  will  reach'  ^  «  31  £.  3.  cap.  n^ 

for  which  biitifelf  becomes  liable  in  Law,  as  other  Executor^  >3  ^*  i*  c  19* 

or  Admlniftratpis*  *  . 


%i  H.  8.  c.  5. 


§.  JIV.    Oi  the  fanner  pf  p^-pving  Tefia^ept^,      9^  aot«a,  c.  xx, 

1.  72/  Form.of  prMtt^  TeJiamenU  is  two^fold. 

2.  Of  the  vulgar  Form*  .  • 

3*  Of  ^be  Form  of  La%u,  .         •  . 

.  A"  Of  the  Difference  betwixt  the  Vulgar  and  the  legal  Form, 

5.  Of  a  third  Form  of  Probation  of  Tejlaments^ 

6.  Of  the  Oath  ar\d  Bond  of  the  Executor. 

THAT  it  IS  hcccflary  for  the  Proof  of  Teftaments  that 
there  be  either  Wxtnef^  or  Writing,  is  already  declar- 
<d-^  $  alfo  what  Number  of  Witness,  an^  what  Manner  of  a  supra,  part  4.  f.  i, 
Writing  is  fufficient,  is  Hkeyrifc  declared  ^  ^  y^herefore  in  thi^  ^  Supra  d.part4.^.as9 
Place  I  ihall  qot  needtq  fpeak,  faving  only  of  t^ie  ^^pner  of.  2^- 
Froceec)ing  in  the  Pfobate  of  Teftaments.       ' 

This  (1)  Manner  and  Form  therefore  here  in  England  is  of 
cwo  Sort^ ;  the  pne  is  called  the  f^ulgar  or  Cemmcn  Form^  the 
Other  is  termed  the  foletnn  Form^  or  Form  (f  Laxv  ^.  '  Ad  imitatloncm  coin 

firmatiooit,  ^me  nunc 
fit  In  forma  comrauni,  nunc  in  forma  foUnni  5c  fpecifica.  MoHn.  in  confucL  Farif.  §,  5.  Akx.  co&r 
fil.  113.  vol.  4*  n.  16.  &c.    Doc.  in   Rub.  de  confir.  utili  vel  inutili. 

♦  .  • 

The  (2)  Vulgar  or  common  Form  is  more  compendious  op 
brief  than  the  other* j  for  after  the  Death  of  the  Teftator, 
the  Executor  prcfcntcth  the  Teftament  to  the  Judge,  and  in 
the  Abfencc,  and  nuithout' citing  or  calling  of  fuch  as  have  Inter-' 
efl^  productth  Witneffcs  td  prove'  tKe  fam^,  who  teftifying  iip- 
bn  their  Oaths  (viva  voce  )  that  the  Teftament  exhibited  is  the 
true,  whole  and  laft  Teftament  of  the  Party  deceafcd**,  the  ^Sut.  H. 8.  an.  ai. c. 
Judge  doth  thereupon,  and  fometimcs  uppn  •  the  lefler  Proof,  5' 
iinnc^  hi4  Prpb,te  ar4  Sc»I  tfi  t^  Te^mep^,  whereby  the  'Jf^J'J,^^f 

fame  is  confirmed  ^«  «  Qus  omnia  frequen- 

tifUma  pailim  obfervatione  fieri  plufquam  eft  nianifeftum. 

»  « 

When  (3)  the  Teftament  is  to  be  proved  in  Form  of  Lavi^  . 
\t  isrequifiic  that  fuch  Perfons  as  have  Interefi  f,  that  is  to  lay,  '  Bald,  in  L.  ».  C,  de 
the  Widow  and  next  of  Kin  to  the  Deceafed,  to  whom  the  [^J'  **    ^*''**''*- 
Adminift^tipn  of  his  Goo4s  ought  tb  be  committed,  if  he  "^  *^  ' 
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r     449     ]  ^*^  ^*^  Intcftate  «,  arc  to  be  cited  to  the  prefent  at  tbc  Pro- 

f  Stat.  H.  8.  an.  ii.c.  ^atc  of  thc  Tcftaipeot  *»,  in  whofe  Prcfence  the  Will  is  to  be 

5.    Et  hi  quidem,  ut  exhibited  to  the  Jjudgc,  apd  Petition  to  be  made  *  by  thc  Parry 

iridctur,    citandi  fan  ^i^i^h  prcferre'th  thc  Will  S  and  enacted  '  for  the  llcceiving. 

nominatim;  licet,  fun-  c  •  j  r^        '•    •  r    t_     "vrr*       m  xl    r  j 

cerium  fit  quia  fuicedc-  Swcanng.  and  ExaaiMfimg.of  the  Wuacfles  upoQ  thc  fame,  and 

re  debeat  ab  inteftato,  for  the  Fubliihing  ^d  Confirming  the;i:eQx">.     Wb^eupoQ 

fiifficUciutio  general w,  WltnefTcs  arc  r^qcive^  and.fworn  accpr(Jingly,  aijd  are  of^min- 

^Tt'ereft.  '«d22-i  ^^  ^^^^T  ^^^  ^  ^5°^  ^^^^^^^^  ^^^  fcvt^-ally,  not  only  upon  th 


to»,  nullum  facit  preju-  ^"    "^    nuuuiucu  ,  auu    in   v«ic   loc   irroor  pc    iVMn(iicoi:»   luc 

dxcium.  Paul,  de  Caitro  Judgc  doth  by  h.is  Scntcncc  Or  Qccrcc  pronounce  for  the  Va- 
coofil.  95.  vol.  I.  Si-  lidity  of  the  Teftatncnt  p  ;  and  thi$  K  caljed^  ?  Probate  per 

S  Thtfrii.*'  "oi^  T^J^'*  ^  ^^^  ^^^^  Probate  doth  not  corroborate  the  Wlil  j  ft^^ 
oP'  !•  teftamcn.  q.  ^i  ^^  thcrc  ihould  te  a  Qucftiqn  in  Law,  wfaecfier  Will  or  no 
61.  Kiing.  ubi  fupra.  Will,  'tis  no  Evidence  to  a  Jury  to  prove  it  a.  Wilt,  that  it.  was 
a.~„n3' arcS!  P"*'"^  ^y  WJtn'efl^  in  thc  Spiritual  Court. 

taiUtiow  Sicbard.  in  d.  I.  ju  n.  7.  in  fin.  Simo  de  Frietii.de  intcrp.  uIl  toK  I.  %,  ^v^.  a.  fol.  3. 
L  4.  ,  *  liec  TtStn  an  fit  Executor,  vei  fidei  commiifKriuv,  Vcl  iegatarius ;  ve\  an  futurus  fit  rtus 
anador :  quamvis  contrarium  quoad  lega^rinm  refpondeat  Parif.  coof.  44.  vol.  3.  ftd male,  m pet 
pnao  de  Prstis  ubi  fup.  *  Bald,  in  d.  L.  a.  C.de  tefta.  n,  3*  uhi  aiEgnat  rationem.  ■  Forjpam 
jfc**^il'^*  fP»d  Sichird.  in  d.  I.  1.  n.  x.  '»  Bald.  Alet/ft  b^hard.  in  d.  L.  2.  •  Bald.  Al«. 
J  Sicfaard.  in  d.  L.  a.  p  Non  tamen  qp^s  ^  fei^tcutia  deSoitiv^  in  fcriptiis  fed  interlocutoria. 
Bald,  Alex.  Caftrenf.  ^  ^ftt  in  L.  a.  ** 


'  I 


'fhe'  (4)  tvro  Forms  bcforc-memioncd  being  compare^  to- 
gether,' we  may  eaiity  perceive  the  Difi%rence$  betwixt  the  one 
and  the  other  ;  of  which  Differences  I  fuppofc  this  to  be  of 
the  greateft  Moment,  that  in  the  yuigar  Form,  fuch  as  have 
Jntereft  are  not  cited  to  be  prefent  at  thc  Probate  of  the  Will ; 
whereas  obfcrving  the  Form  of  Law,  they  are  to  be  cited  to 
that  End.     Which  Difference  of  Form  worl^eth  this  Diverfity 
6f  Effeft ;  namely,  that  thc  Executor  of  thc  Will  proved  in 
the  Abfence  of  them  which  haye  Intercft,  may  be  compelled 
<  Pinl  de  Caftr.  confil.  to  prove  the  fame  again  in  due  Form  c^  Law  **.     And  if  the 
?raet^*-''*  ^'"^  ?*  Witncfles  be  dead  in  the  mean  Time,  it  may  ^danger  the 
vol.  i*r.%ub!^foiuc!.  ^^^^^  Teft^ment*"}  cfpecially  if  ten   Years  be  not  paft  iince 
3.  fol,  ao;.  n.  4,  5.  .  the  Probate,  whereby  neccffary  Solemnities  are  prefumed  to 
Urfi'^'ic*^'^  Caftr.  d.  liave  been  obferved  '.     Whereas  the  Teftament  being  proved 
c!de  fjfta^^*  ^  **  *'  in  Form  of  Law,  the  Executor  is  not  to  be  compelled  to 
•  L/filiu»  famil.  c.  dc  piovc  the  fame  any  more;    and   although  all  thc  Witne0cs 
petic.hxrod.  nifi.  force  afterwards   b^    dead,     the  Teilament   doth  ftill    retain   his 

contrarium  probcturea   ForcC  ^ 
snfpe^one  ador. 

^  !>.  a.  C.  C.  de  t<lUm.   Soctq.  Jun.  confil.  89.  vol.  t,    Kliog.  in  tit.  de  tefta.  ordin.  L  «•  In6. 

B«    10. 

T.  jone»  i4tf.  y^jc  Piobatc  of  a  Will,  or  Letters  of  Adminiftration  grant- 

ed under  the  Seal  of  the  Ordinary,  may  be  given  in  Evidence 
to  bind  them  to  give  their  VcrdiAj  and  therefore  wherein 
Ejeftmcnt  the  Defendant  made  Title  under  7.  S,  Executor  of 
FiiUp^t  Cafe,  Raym,  ^'  ^*  s^ppoin^cd  by  his^  Will  Anno  1673.  thc  Probate  whereof 
404.  '  *  was  fhcwed  in  Evidence  to  thc  Jury^  under  the  Seal  of  the 

Ordinary; 
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Ordinarf ;  and  the  Judge  who  tried  the  Caufe,  being  defired 
to  direA  the  Jury»  that  this  was  conclufive  Evidence  for  them 
to  find  for  the  Defendant  \  the  Lcflbr  of  the  Plaintiff  making ' 
Title  undet*  the  faid  £•  G.  by  Virtue  of  an  Adminiftration ' 

f  ranted  to  him  of  the  Goods  of  the  faid  £•  C  "which  he  (the 
laintift*}  (hewed  in  Evidence  likewiie,  under  the  Seal  of  the  ' 
Ordinarfi  bearing  Date  Anno  1677.  wherebvhe  (E,  G.)  w4k$ 
fuppofed  to  die  Inteftate  \  and  the  Judae  dircAing  the  Jury 
to  find  only  whether  there  was  any  Wul  or  not,  the  Defen-  [  45^  J 
dant  put  in  zBill  pf  Exceptions^  becauie  the  Judge  did  not  di- 
reft  the  Jury  that  the  Probate  (hewed  to  them  under  Seal  was 
conclufive  Evidence  for  the  Defendant ;  and  the  Jury  finding 
there  was  no  Will,  Judgment  was  given  fbr  the  Plaintiff,  which 
wjis  affirmed  in  Error;  Ibr  the  Comt  held,  that  the  propter 
Way  had  been  t6  demur  upon  the  Plaintiff^s  Evidence,  it  hav« 
ing  been  held  of  later  Timet,  that  nothing  can  be  given  in 
Evidence  againft  the  Probate  of  a  Will  fliewed  under  Seal,  but 
that  it  was  forged,  revoked,  or  obtained  by  Surprife  \  'tts  true, 
the  Probate  is  not  traverfable,  but  the  Effeft  of  it  may  be  tra- 
verfed,  that  the  Teftator  did  not  make  'bhii  Executor  Irho 
d»it»s  by  the  Probate.  v 

Here  a  Queftion  not  to  be  negleAcd  may  be  demanded  \ 
What  if  a  1  eftament  being  made  in  Writing,  atid  afterwards 
loft  by  fome  Cafualty,  they  to  whom  the  AdminifbratUm  o€ 
the  Goods  of  the  Deceafed  Ihould  belong,  if  the  Party  de- 
ceaied  made  no  Executors,  but  died  Intcftate,  ffaall  call  the 
Executors  either  to  prove  the  Will  of  the  Deceafed  in  folemn 
Form  of  Lalv,  '(^n  cafe  he  made  any  fuch  Will,)  or  elfe  to  ' 

(hew  Caufe,  wherefore  the  Adminiftration  of  the  Deceafed's 
, Goods  (hoUld  not  be  committed  unto  them  i  whether  may 
thib  Will  written  and  loft  be  proved  by  Witncffes?     Where- 
unto  my  Anfwer  is,  that  albeit  the  very  original  Teftament  be 
loft,  yet  if  there  be  two  Witncflcs,  which  did  fte  and  read  the 
Teftatnent  written,  and  do  remember  the  Contents  thereof* 
thefc  two  Witneffes,  fo  dcpofing  the  Tenor  of  the  Will,  arc 
fufiicient  **  for  the  Proof  thereof  in  Form  of  Law,  fo  that  «  videBar.tnd.tna. 
they  be  otherwife,  as  well  in  Refpeft  of  their  Skill  as  of  their  deteftiK  n.  j8.&Maf* 
Integrity,  greater  than  all  Exceptions ;  and  fpecially  feme  other  *^*  ^  yow««  ««>«• 
Likelihoods  concurring  thercwkhal  to  make  their  Tcftimony  '^^I'^l^oicVt^mo^ 
more  credible  '•  probation.  fciiptumlD- 

veoies. 
*  Simode  Prztb  de  interp.  ult.  vol.  L  %<  fol.  104.  n,  82.  per  dodrinam  Bart,  conununiter  approbat. 

ia  Auth.  fi  ^uU  in  aliquo.  C.  de  cdendo. 

< 

Beiides  (5)  thefe  Forms  of  proving  Teftuimcnts  above  recited, 
which  are  referred  to  that  Kind  of  Probate  which  is  called 
Puhlkatio  Tefiantenti^  ;  there  is  yet  another  Form,  which  is  *  Dc  qta  in  d.  1..  4,  C, 
called  Aperiura  Tijiamentl  «,  which  Form  doth  refpeft  Written  f^J^^*'^^  •„  ^      ^^ 
or  clofed  Teftaments  *  j  in  the  making  whereof,  amongft  many  qncmadmodum    'teft* 
other  Solemnities,  the  Civil  Law  did  require  that  the  Witnef-  app. 
fes  (hould  put  to  their  Seals ;  arid  after  the  Death  of  the  Tef-  '  ^•'  «•  *  *•  ^«e«t*- 
tator,  at  the  Opening  of  the  written  or  clofed  Tcftamertfs.  SoI^^LVd^e^ 
the  fame  Law'  did  alfo  require,  that  the  fame  Witnefles  fhould  c/ 

be 
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» in  4.  ^i  ^neniidmo-  be  called  by  the  Magiftrate  to  acknowledge  their  Seals^.  or  to 
dmn  tcfta.  app.  ^jg^y  ^hc  Scaling  ^.     Biit  as  we  do  not  obfcrve  that  Sbfemnity 

I^i.r^'''^'?"*"'  of  the  Civil  Law  in  .the  Sealing  of  the  Tcftamcms  by  the 

Witneflcsy  no  more  do  litre  obfeirve  that  Solemnity  which  thf 
Civil  Law  reqnireth  in  opening  of  Teftaments  fealed  ;  unlefi 
this  may  feem  to  have  fome  Refemblance  with  this  third  Fordv^ 
de  ttpertura  Tejiamentif  which  is  enaAcd  in  the  Statute^  of  this 
Realm,  viz.  ^hat  fhe  Bijbop  or  Ordiriar)^  dr  other  Perfin^ 
having  Authority  to  take  Probate  of  Tejlametits^  upon  the  Delivery 
of  the  Seal  and  Sign  of  the  Tefiator^  do  cauje  the  fame  Seal  to  Be 
defacedy  and  thereupon  incontinent  redeliver  the  fame  JedUd  unto 
the  Executof  or  Executors,  without  Claim  or  Challenge  thereunh 

*  *  Stit.  tt»  8.  *!i.ii.e.  to  he  made,  &c.  *< 
$•  Crederem  tamen  hu^ 

jufmodi  ^erba  ftat.  non  referre  reterem  illam  tormam  de  a)>erttihi  tcftaBienti ;  fed  potiut,  qunniain  m«l- 
ta  fotect  aftute  fieri  quandp  figill.  mortni  ioterceptum  eft,  ea  propter  ftat.  caveri,  ut  figii.  ad  Jodiccai 
dedocatiir,  ut  ipfius  fortna  ab  eodetn  pervertator ;  materia  atitem  £xe«utoH  ftitiln  reftituatUr.  Haddaa 
de  reformatione  legum  EccL  tit.  de  tefia;  €.19. 

T     j^Ci     1  Furthermore  (6)  it  is  to  be  noted,  that  intrhat  Manner  fi^- 

ever  the  Teftament  be  proved,  the  Executor,  before  he  be  ad- 
mitted by  the  Ordinary  to  execute^  and  before  he  have  the 
Will  under  the  Seal  of  the  Ordinary,  is  tp  promife  by  Virtue 
of  his  Oath,  and,  if  it  be  behoveful,  alfo  to  enter  into  Bond^ 
t  Stat.  §.  &  poftquaxn:  ^q  make  a  true  Account,  when  he  (hall  be  thereunto  lawful!^ 

t^cLu'  ^'*'~'  ^*"^^  ^7  ^^  Ordinary  «; 

§.  XV.    Whit  Fees  ire  dlie  for  and  about  the  fed- 
^  bation  and   Approbation  of  Teftaments. 

I  *  Where  the  clear  Goods  dj  not  exceed  the  Value  of  five  Pounds ^ 

only  Six'pence  is  due  to  the  Regifteri 
a.  H^here  the  clear  Goods y  being  above  five  Pounds ,  do  not  fl- 

mount  to  forty  Pounds ^  only  three  Shillings  and  Six-pence  is 

due,  viz.  ihi^o  Shillings  and  Six^pence  to  the  Ordinary,  and 

Twelve-pence  the  Regifier. 

3.  Where  the  clear  Gocds  exceed  forty  Pounds ^  there  five 
Shillings  is  due,  vi?,.  tv;o  Shillings  and  Six-pence  to  the 
Ordinary y  and  two .  Shillings  and  Six-pence  to  the  Regijler. 

4.  H'  hat  Fees  are  due  for  the  Copies  of  Tefiaments  or  Jnven" 
lories, 

5.  The  Penalty  whereinto  they  fall  which  offend  ty  extorting 
greater  Fees  than  are  here  limttedi 


*  Stat.  8.am  a.i.  cap,  $.   X  T  is  enaftcd  and  cftablifhcd  by  the  Statutes  of  this  Realm% 


"  That  the  firft  Day  of  April  Anno  Domini  1530.  (i)  no- 
**  thing  (hall  be  demanded,  received  or  taken,  by  any  Biiho^, 


'*  Ofjdinary,  Archdeacon,  Cbancellof,  Commiflary,  Official^ 
•'  or  any  other  Manner  of  Perfon  or  Pcrfons  whatfoever  they 
"  be,'  which  now  have,  or  at  any  Time  hm-eafter  (hall  have, 
"^Authority  or  Power  to  take  or  receive  Probation,  Irrfinua- 
**  tion  or  Approbation  of  Teftament  or  Teftaments,^ by  him- 
^  £tlf  or  themfelveSy  nor  by  his  or  their  Regtftcrs,  Scribes, 

PrcifciS 
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«*  Prcifcts,  Summoncrs,  Apparitors,  or  by  any  other  of  thcif 
**  MinifterSj^for  the  Probation,  Infinuation  and  Approbation 
**  of  any  Tcftament  or    leftamcnts,    or   for   any  Writing,  ^ 

**  Sealing,  Preliin^  Regiftering^  Fines,  making  of  Inventories^ 
*•  and  giving  in  or  Acquittances,  or  for  any  other  Manner 
<<  of  Caufe  concerning  the  fame,  where  tlie  Goods  of  the 
.**  Tcftator  of  the  faid  Tcftament  or'Perfon  fo  dyipg,  do  not 
*'  amount  clearly  over  and  above  the  Value  of  an  hundre^ 
**  Shillings  Sterling ;  except  only  to  the  Scribe,  to  have  fgr 
*•  writing  the  Probate  of  the  Tcftament  of  him  dcceafed, 
**  whofe  Goods  (hall  not  be  abpve  the  fame  clear  Value  of 
•*  an  hundred  Shillings,  Six-pence  j  and  for  the  t^ommiflion 
«*  for  the  Miniftration  of  the  Goods  of  any  Man  deceaftqg 
*^  Inteftate,  not  being  above  like  Value  of  an  hundred  Shilr 
*•  ling«  clear,  Six-pence.  And  that  neverthelefs  the  Bifhop, 
**  Ordinary,  or  other  Perfon  or  Pcrfons,  having  Power  and 
^*^  Authority  to  take  or  receive  the  Probation  qr  Approbation 
*«*'bf  Teftaments,  refufe  not  to  approve  any  fuch  Tcftament, 
**  being  lawfully  tendered  or  offered  to  them  to  be  proved  or 
•*  approved,  where  the  Goods  of  the  Perfon  lb  dying  ajmount 
«•  not  to  about  the  Value  of  an  hundred  Shillings  Sterling ;  t  At2  T 
««  fo  that  the  fame  Teftaini^nt  be  exhibited  by  him  or  them  in  t  ^^  J 
**  Writings  with  Wax  thereunto  affixed  ready  to  be  fealed, 
•'  and  that  the  fame  Tcftament  be  lawfully  proved  before  the 
^*  ftime  Ordinary  (before  the  Sealing)  to  be  the  true,  whole, 
**  and  laft  Tcftament  of  the  fame  Teftator  in  fuch  Form  ^s  hatl^ 
^'  'been  commonly  accuftomed  in  that  Behalf. 

•^  And  when  the  (2)  Goods  of  the  Teftator  do  amquot 
«*  over  aiid  above  the  clear  Value  of  an  hundred  Shilling^^ 
«*  and  do  hot  exceed  the  Sum  of  forty  Pounds  Sterlings  that 
«<  then  no  Biftio{5,  Ordinary,  or  other  kind  of  Perfon  or 
«*  Perlbhs,  whatfoevct  he  or  they  be,  noiPhaving,  or  which 
««  hereafter  ihall  havcj  Authority  to  take  Probation  or  Ap- 
<«  probation  of  any  Tcftament  or  Teftaments,  as  is  aforefaid, 
«*  by  thcmfelves,  or  any  of  their  faid  Regifters,  Scribed,  Prei- 
<•  fcrs,  Summoners,  Apparitors,  nor  any  other  their  Minifters^ 
•«  for  the  Probation,  In^huation  or  Apptobation  of  any  Tef- 
.<*  tament  or  Teftaments,  or  for  the  Regiftering,  Sealing,  Writr 
**  ing,  Prejfing,  making  of  Inventoried,  giving  of  Acquit- 
<«  tances.  Fines,  or  any  other  Thing  concerning  the  fame, 
«•  fhalltake^  or  catifeto  be  taken,  of  any  Peffpn  or  Perfons, 
'*  but  only  three  Shillings  Six-pence,  and  not  above  \  whcrcr 
«*  of  to  be  to  the  Brfliop,  OfditiarJ^,  or  to  any  other  Iferfoni 
«*  or  Perfons  having  Ppvirer  and  Authority  to  take  Probation 
**  and  Approbation  of  any  Tcftament  or  Teftaments,  foi* 
*•.  him  or  his  Minifters,  two  Shillings  Six-pence,  and  not 
<*  above;  and  Twelve-pence,  Refidue  of  the  fame  three  ShiU 
^*  lings  Six-^pence,  to  the  Scribe,  foi*  the  Regiftering  of  the 
**  fame. 

•*  And  where  the  Goods  of  the  Teftator,  or  Perfon  or 
**  Perfons  fo  dying,  do  amount  over  and  above  the  clear  Va* 
**  lue  of  forty  Pounds  Sterlings  that  then  the  Biihop  nor  Or-- 
**  dinary,  nor. other  Perfon  or  Perfons  now  havmg,  or  which 
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**  hereafter  fhall  have  Power  or  Authority  to  take  Probate  of 
»  **  Teftaments,  as  is  aforcfaid,  by  him  or  themfelves,  or  any 

<^  of  his  or  their  RegiflerSyi  Scribes,  PreiferS)  Summoners, 
•^  Apparitors^  or  any  other  their  Minifters,  for  tiie  Probation^ 
*'  Indnuation  and  Approbation  of  any  Tcftameat  or  Tefta- 
**  menfs,  or  fdr  the  Regiftering,  Sealing,  Writing,  Preiiing^ 
**  making  of  Inventories,  Fines,  giving  of  Acquittances,  or 
**  any  i  hing  concerning  the  fame  Probate  of  Teftaments, 
**  fhall  from  the  faid  firll  Day  of  April  take  or  caufe  lo.  be 
•*  taken,  of  any  Perlbn  or  Pcrfons,  but  only  five  Shillings, 
**  and  not  above ;  whereof  to  be  to  the  faid  Bifliop,  Ordinary 
*'  or  other  Pcrfon  having  Power  to  take  the  Probation  of 
**  fuch  .  I  cftament  or  Teftaments,  for  him  and  his  Miniftcrs, 
^*  two  Shillings  Six-pence,  and  not  above  ;  and  two  Shillings 
"  8i>-vpence,  Reftdue  of  the  fame  five  Shillings,  to  be  to  the 
•*  Scribe  for  regiftering  of  the  fame  %  or  elfe  the  fame  Scribe|co 
**  be  at  his  Li!\triy  to  re fufe  two  , Shillings  Six-pence,  and  to 
**  demand  and  .have  for  writing  of  every  ten  Lines  of  the 
**  fame  Teftament,  whereof  every  Line  to  contain  ten  Inches 
**  in  Length,  one  Penny* 

"  And  in  (4)  cafe'  any  Perfon  or  Perfons,  at  any  Time 
**  hereafter,  require  a  Copy  or  Copies  of  the  faid  Teftaments 
•^  fo  proved,  or  of  the  faid  Inventory  fo  made,  that  then  the 
*^  faid  Ordinary  or  Ordinaries  and  the  other  Perfons  having 
*'  Authorhy  to  take  Probate  of  Teftaments,  or  their  Minif- 
*'  rers,  fliall  from  Time  to  Time^  with  convenient  Speed, 
*^  without  any  fruftratary  Delay,  deliver,  or  caufe  to  be  dc* 
**  liveredi  a  triie  Copy  or  Copies  of  the  fame  to  the  faid  Per- 
r      >^7     "I        **  fons  (o  demanding  them,  or  any  of  them  ;  taking  for  the 

^*  Search,  and   for  the  making  of  the  Copy,  either  or  the 
'   '*  faid  Teftament  or  Inventory,  but  only  fuch  Fee  as  is  before 
'*  rehearfcd,  for  the  Regiftering  of  the  faid  Teftament ;  or  elfe 
,  .  ^^  the  faid  Scribe  or  Regifter  to  be  at  his  Election,  to  demand, 

**  have  and  take,  for  every  ten  Lines  thereof,  being  full  is 
*^  Proportion  before  rehearfcd,  one  Penny. 

"  Provided  always,  that  where  any  Perfon  or  Perfons,  hav- 
•*  ing  Power  or  Authority,  have  ufed  to  take  lefs  Sums  of 
**  Money  than  is  abovefiid  for  the  Probate  of  Teftaments, 
'^  Commiflions,  or  Adminiftrators,  or  other  Caufe  concern* 
^^  ing  the  fame,  they  ftiall  take  or  receive  fuch  Sum  or  Sutns 
**  of  Money,  for  the  Probate  of  Teftaments  and  Commiffions, 
'^  or  the  AdminiftrationSy  and  other  Caufes  concerning  the 
*'  feime,  as  they  before  the  Making  of  this  A£l  have  ufed  to 
'*  take,  and  not  above* 

**  And  it  is  enaAed,  (5)  That  every  Biftiop,  Ordinary, 
"  Archdeacon,  Chancellor,  Commiflary,  Official,  and  other 
/*'  Perfon  or  Perfons  having,  or  they  which  hereafter  fhall 
"  have,  Authority  to  take  Probate  of  Teftaments,  their  Re- 
**  gifters,  Scribes,  Preifers,  Apparitors,  and  all  other  Mioif-> 
'*  t.ers  whatfocver  they  be,  they  fhall  do,  or  attempt  to  be 
'^  done  and  attempted  againft  this  Afl  or  Ordinance  in  any 
**  Thing,  fhall  forfeit  for  every  lime  fo  oftending  tothcPar- 
*^  ty  grieved  in  that  Behalf^  fo  much  Money  as  any  fuck 

"  Pcrfon 
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«*  Pcrfon  abovefaid  (hall  take  contrary  to  this  prefent  Aft ; 

**  and  over  that,  (hall  lofc  and  forfeit  Ten  Pounds  Sterlings 

"  whereof  the  one   Moiety  (hall  be   to  the  King,  and  the 

<*  other  Moiety   to.  the   Party  grieved   in   that  Behalf,  that 

**  will  fue  in  any  of  the  King'§  Courts  for  the  Recovery  of 

•^  the  fame ;  in  which  Aftiop  no  Eflbin  (hall  be  adn^ittcd  or 

^*  allowed/' 

It 

Refolutions  upon  the  aforefaid  Stat.  21  H.  8.  c.  5.  about 

Fees  for  proving  Wills^   &c. 

IF  a  Man  makes 'his  Teftament  in  Paper,  and  dittth  po(re(E- 
ed  of  Goods  and  Chattels' «fo7V  the  r'alue  of  forty  Pounds^ 
and  the  Executor  caufeth  the  Teftament  to  be  tratifcrlhrd  In 
Parchment^  and  bringeth  both   to  the  Ordinary,   {5V.    to  be  , 

proved  \  it  is  at  the  Eleftion  of  the  Ordinary,  whether  he  will 
put  the   Seal   and   Probate  to  the  Original  in  Paper ^  \r  to  the  '  -    * 

Trutifcript  in  Parchment ;  but  whether  he  put  them  to  the  one 
or  the  other,  there  can  be  taken  of  the  Executor,  ffJ'r.  in 
the  whole  but  y^t^  SM///f^/,  and  not  above y  viz.  Two  Shillings 
Sixpence  to  the  Ordinary,  isfc.  and  his  Minifters,  and  Two 
Shillings  Sixpence  to  the  Scribe  for  regiftering  the  fame  ;  or 
el(i  the  faid  Scribe  to  be  at  his  Liberty  to  refufe  thofe  two  Shil- 
lings and  Sixpence,  and  to  have/for  writing  every  ten  Lines  of 
the  fame  Teftament,  whereof  every  Line  to  contain  ten  Inches^ 
*onc  Penny. 

If  the  Executor  defirc  that  the  Teftament  in  Paper  may  be 
tranfcribed  in  Parchment,  he  muft  agree  with  the  Party  for 
the  Tranfcribing ;  but  the  Ordinary,  £^r.  can  take  nothing 
for  it ;  nor  for  the  Examination  of  the  Tranfcript  with  the 
Original  j  but  only  two  Shillings  Sixpence  for  the  whole  Duty 
belonging  to  him. 

When  the  Goods  of  the  Dead  tlo  not  exceed  an  hundred       j[     454     J 
Shillings^    the  Ordinary,    tsfc,    (hall  take  nothing,  and  the 
Scribe  (hall  have  only  for  writing  of  the  Probate,  Six-pence  ; 
fo  that  the  faid  Teftament  be  exhibited  in  Writing,  with  Wax 
thcreunta  aiSxed,  ready  to  be  fealed. 

Where  the  Goods  of  the  Dead  do  amount  unto  above  the  * 
Value  of  an  hundred  ShtlUngs^  and  do  not  exceed  the  Sum  of  fori j 
Pounds;  then  (hall  be  taken  for  the  Whole  but  Three  Shil- 
lings Six-pence,  whereof  to  the  Ordinary,  £sfr.  two  Shillings 
Six- pence,  and  Twelve-pence  to  the  Scribe  for  rcgiftering  the 
fame. 

WHere  by  Cuftom  lefs  hath  been  taken  in  any  of  theC&fes 
aforefaid,  there  lefs  is  to  be  taken  ;  and  where  any  Perfbns  re- 
quire a  Copy  or  Copies  of  the  Teftament  fo  proved,  or  Inven- 
tory fo  made,  the  Ordinary,  fefr.  "(hall  take  for  the  Se^'ch, 
and  making  of  the  Copy  of  the  Teftament  or  Inventory,*  if  the 
Goo^s  exceed  not  a  hundred  Shillings,  Six-pence  \  and  if  the  / 
Goods  exceed  a  hundred  Shillings^  and  exceed  hot  forty 
Poundsy  Twelve-pence  J  and  if  the  Goods  exceed  forty  Founds, 

O  %  "    •  two 
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two  Shillings  Sixpence  \  or  to  take  for  every  ten  Lines  thereof, 
r  M  6  Jac.  Rot.  1301.  of  the  Proportion  aforcfaid,  One  Penny  «. 

C.    B.   inter    Ed-wari  ^  ^        ^  '  ^ 

AW*  Ipformer,  l^e.  and  Jaephum  Revjfe  OfiRfdalcm  infra  Archidiaconatum  ^t  HuDtiogton  dff.  per 
Tchicfe  Juftice  JValmeJiy^  JVatiurtea,  DaniU  and  ftjltr,  Inft.  part  3,  fql  149.  ^Inft.  pait  4.  fo.  336. 
Co.  Ent.  166.  S,  C/  . 

Cffinalis  iniiBatus  de  citnnda  isf  affligendo  piurimtSf  non  pvtt/I 
^  M.  »i  E.  3-  coram  JediccTf-  ;  ts  pftii  quod admittatur  adfinem  *. 
rege,Rot.*8i.Lborum.       j^-  ^  ^j^^p^  ^^  ^^^^^  Ecckfiaftical  Judge  or  Minifter,  doth 

exa6l  a  Bond  or  Oath  of  anyPerfon  Jo  any  Eccleiiafticai  Cafe, 
not  warrantable  by  La<ir  \  the  Bond  is  void,  and  this  ExaAion 

*  Rot.  Pari,  g  H.  4.  n.  is  punifbaWc  by  Fine.     The  Record  is  long,  but  worthy  to 

15,  16,  17,  i8,  i9,io,  be  rcad^ 

Contra    Sequeftratores^    Comw'tjjariosy  (if  alios  Officiaht  Epif" 
^  „  coporum^  pro  captione  feodorum  piufquam  dsbint  pro  fejlamentis pr^^ 

If  the  Executor  rcqueft  any  to  in^ofs  the  Tcilaroent,  he 
muft  agree  with  him  he  doth  {o  requeft^  or  bring  one  ready 
ingroflcd  with  him  ;  which  for  preventipg  of  more  Fees  than 

*  Inft.  part  4.  foJ.  336,  by  the  Statute,  is  advifed  as   a  fafe  and  ready  Way  '.    Nota^ 

That  by  the  faid  Statute,  ^either  the  Monies  raifed  of  I^ands 
appointed  by  the  Will  to  be  fold,  nor  the  Profits  thereof,  arc 
to  be  accounted  as  any  of  the  Teftator*s  Goods  or  Chattels. 
4  &  5  Anc«,  c.  i(,  By  a  late  Statute  it  is  enafted,  that  the  Ponvrr  of  granting 

Probates,  and  Admini{lration  of  Goods  of  Perfons  dying,  for 
Wages  or  Work  in  her  Majefty^s  Docks  or  Yards,  ihall  be  in 
the  Ordinary  of  the  Diocefe  where  the  Party  dieth>  or  in  him 
to  whom  fuch  Power  is  granted  by  (he  Ordinary. 

§.  XVIt    Of  the  Payment  of  l)ebts»  Legacies,  and 

Mortuaries. 

• 

I.  Many  ^tufilons  about  the  Paymtfft  of  Debts  and  Legacu:^ 
.7.,  li  bat  Debts  are  firfi  to  be  dif charged. 

3.  Of  Dfbts  due  to  the  King, 

4.  Of  Judgments  and  Condemnations. 

5.  Of  Debts  due  by  Recognizance  and  Stat ute^ Merchant, 

r  1  ^'   ^^f  Obligations, 

I     455      J  ^.  Of  Bills  and  Books, 

8.  Of  Debts  without   Specialty. 
,  ,    j>«  Hfhether  the  ExHUtor  may  allow  his  fft*f/j  Debt. 

.10.  Of  paying  Part,  and  receiving  an  Jcqmiiiance  for  the  ^xsboU 

Debt. 
J»*  Of  pa^^ng  the  "Te^ator'^s  Debts  with  the  £xeattor*s  r»J» 

M&ney^ 
,12.  Of  Mortuaries- 

13.  iVi  Mortuary  to  be  taken  but  in  certain  Cafes,  emd  ti^l 
under  a  certain  Pain. 

14.  A«  Mortuary  doe  where  the  ptdvahle  Goods  tb  not  extecdic 
fffa  Marks* 

15.  J^o  AUrtuary  dke  but  in  tbofe  folates  when  they  have  hitm 
ufed  to  be  paid n 

16.  One 
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i4»  One  ofdj  Mitrtuarj  due^  and  that  in  the  Place  of  ti:e  nwft 

Abiding  of  the  Deceafed.  .  . 

17.  Xbree  Shillings  Four^pence  due  for  a  Mortuary ^  where  the 
movable  clear  Goods  do  exceed  Ten  Marks ^  but  do  not  amount 
to  Thirty  Pmnds. 

I-S.  Six  Shilling  J  Eight  ^pence  due  for  a  Mortuary  ^  tvherethe 
clear  movable  Goods  extend  to  Thirty  Pounds^  or  above,  and 
be  under  Forty  Pounds.  ' 

19.  Ten  Shillings  due  for  a  Mortuary,  the  clear  movable  Goods 
extending  unto  Forty  Pounds,  or  above. 

20.  Divers  P^r/ons  difcharged  of  Mortuaries, 

21.  Other  Infer f^retat  ens  exiendid  and  limiting  this  Sfatuie  con* 
cerning  Mortuaries. 

HOW  (i)  far  the  Excaitor  is  bound  to  pay  pebts  and  ^gnpraetd.  par.  %%. 
Legacies  ^ ;  ho\r  the  Payment  of  Debts  is  to  be  prefer-  b  sopra  part  3.  §.  16.  > 
red  before  Legacies  ^  i  how  Legaciear  are  to  be  paid  out  of  the.  •  Eod.  j-  »^ 
Dead's  Part  ^  ;  how  the  Dead's  Part  is  fometimes  the  Whole  4  Eod.  f.  j6» 
clear  Goods,  fometimes  halfy  and  fometimes  but  a  third  Part  ^ ; 
alfo  whether  in  cafe  the  Legacies  do  exceed  the  Dead's  Part, 
It  be  in  the  Election  of  the  Executor  to  prefer  one  Legacy  be-  ^g'  . 

fore  another,  or  wh^t  other  Order  is  to  be  taken  *^:  AH 
thefe  \  hings  are  more  fully  heretofore  declared,  and  need 
not  here  to  be  iterated.  It  (2)  remaineth  therefore  that  in  this 
Place  be  fhewed,  which  Debts  are  fird  to  be  difcharged,  in 
Cafe  there  be  not  fuffictent  Goods  and  Chattels  to  pay  all  the 
Teftator's  Debts  ;  or  whether  it"  be  in  the  Power  of  the  Exe- 
cutor to  pay  which  Debts  he  will;  and  if  any  remain  clear, 
then  whether  Mortuaries  ^tt  to  be  paid,  and  how  much  is  to 
be  paid  for  Mortuaries 

Firft  of  all  therefore,  (3)  I  fuppofe  that  the  Debt  due  by 
the  Teftator  to  the  King  is  to  be  difcharged,  and  that  it  is  not 
in  the  Choice  of  the  Executor,  to  prefer  any  other  Debt  due 
to  aoy  Subjcft  f  :  '  Magna  djarta,  c.  !«• 

Quod  verum  eft,  .aoa 
folam  in  a^ionibus  perfonalibus,  fed  rtlam  in  hypothecarUs*  faltcni  jure  quo  nos  utimur ;  utcunque  jore 
Cirili,  ez  hypothecariis  creditoribus  prior  temporo,  potior  jure. 

Which  mud  be  iinderftood  of  fuch  Debts  as  are  due  to  the 
King  only  by  Matter  of  Record,  and  not  of  Sums  of  Money 
due  to  the  King  upon  Wood-fales  or  Sales  of  his  Minerals, 
for  which  no  Obligation  is  given  \  or  of  Amercements  in  his 
Courts- Baron  or  Courts  of  his  Honours,  which  bd'not  Courts 
of  Record;  or  of  Fines  fpr  Copyhold  Eftatds  there;  or  of  [-  456  ] 
Forfeitures  to  the  Crown  of  Debts  by  Contraft  due  to  any 
SubjeA  by  Utlary  or  Attainder,  until  Office  thereupon 
founds.  If  the  Executor  be  fued  by  any  Subjcft  for  a  Debt,  'Office  of  Executor,  fo. 
he  may  plead  in  Bar,  that  his  Teftator  died  fo  much  indebted  ^^  *  < 

unto  the  King,  (hewing  how,  istc.  and  that  he  hath  not  ultra     * 
to  fatisfy  the  Debt*.    If  he  hath  no  Day  in  Court  to  plead  ^m.  33,  34  EKx.  the 
this,  then  the  Executor  is  put  to  his  Audita  querela,  wherein  Lady  Wf^^jfajf *««»*» Cafe 
he  muft  fet  forth  the  Special  Matter.  ^"  ^-  ^' 

Secondly,  (4)  (if  yet  there  rsmaln  Sufficient  Goods  and 
Chattels,}  before  other  perfonal  Debts,  whether  they  be  due 

bv 
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i  Brook  Abridg.   tit.  by  Obligation,  Bill,  or  otherwife,   Jttdgments  and  Cor.dtnma- 

Exec.  n.  I7i.  Doct.  &    ^/  °     ,       «•/•  ■  js  '    ^      fi> 

st»d.  1.  a.  c.  lo.         ''*«^  arc  to  be  difchargcd  «. 

D.  Coke  I  4.  fo.  6q.       It  is  no  Plea  for  a  Creditor  by^  Statute^  to  fay  that  his  Sea- 

t;^ute  was  acknowledged  hefare  the'  Judgmenty  and  fo  more  aa« 
tient :     For  a  Judgment^  though  later,  is  to  be  preferred  be- 

"*  Dy.  3a.  M.  31  Eliz.  forc  a  Statute  in  "Time   precedent  ••.     Bui  if  this  Judgment 

P.«j*rWsCafc,lib.  4,  be  faiisfied,  and  is  only  kcd^  on  Foot  to  wrong  other  Creditors, 

fo.  60.    Dyer    3%.  the  -r     1  l  ia   r     r  r     i_      t    j  •      t? 

Sadler's  Cafe.  ^^  "  there  be  any  Derealance  or  the  judgtnent  yet  m  Force; 

then  the  Judgment  will  avail  to  keep  offoth^r  Crcdhors  ffom 
"  Lib.  5.  fo.  48. lib.  8,  their  Debts  *.  If  there  be  Xwo  Judgments  ngainil  the  I  cfta- 
f***  3**-  tor,  Precedency  or  Priority  of  Time  is  not  material,  but  he 

that  firfl  fueth  out  Execution  ihall  be  preferred,  and  bctorc 
Execution  the  Executor  may  fatisfy.  which  he  pleafeth  firft. 
And  it  is  not  neccflarythaj  the  Judgment  be  limited  to  the 
Courts  at  Weftminf.cr ;  but  if  it  be  obtained  in  any  Court  of 
'  Record,  which  hath  Power  to  hold  Plea  by  Charier  on  Pre- 
fcription  of  Debt  above  Forty  Shillings^  it  is  fuf^dent.  For 
though  upon  fuch  a  Judgment  Execution  cannot  be  there  had, 
but  of  fuch  Goods  as  are  within  the  Jurifdidtion  of  that 
Court ;  yet  if  the  Record  be  removed  into  Chancery  by  a  CVr- 
ttorcri,  and  there  by  Mittimus  into  one  of  the  Benches,  then 
Execution  may  be  had  upon  any  G^ods  in  any. County  of  £»- 
gland. 

It  is  certainly  true,  X\\2it  Jisdgments  ohtained  in  the  Courts  at 
Weftrainfter,  fhall  be  paid  beftire  Statutes^  becaufe  thofe  Judg« 
xuents  are  Debts  of  a  fuperior  Nature,  and  above  any  private 
Records,  and  likewife  above  ^nj  Recognijatices  t  they  are yiiA- 
cia  reddita  in  itivitos^  and  recovered  upon  judicial  Proceedings 
in  thofe   Courts  \    it   is  true,    Statutes  and  Recogaizojues  auc 
likewife  Debts   on   Record,  but  of  a  more  private  Nature, 
'    as  being  acknowledged  by  the  Agreement  of  Partii-s,  there- 
fore Judgments    (where  there  are  no,  Defeafances)  mufl  fnk 
be  fatisfied, 
Ztt/ttfoHV,ffiUifu,Ctg»       And  if  fuch   Judgments  arc  to  be  fatisfied  before  Rfcogm* 
Eliz.  753.  %ances^  it  is  plain  they  are  to  be  paid  before  Bonds^  for  thofe 

are  ftiil  of  an  inferior  Nature  \  therefore  where  Judgment  in 
Debt  was  had  againft  the  Teftator,  and  upon  a  Sti^e  facias 
brought  againfl  his  Executor,  he  pleaded  that  before  be  had 
Notice  of  the  Judgment^  he  had  fully  adminiilered  by  paying 
Debts  due  on  Bonds  (naming  themj ;  this  upon  a  Demurrer 
was  adjudged  an  ill  Plea,  becaufe  the  Executor  ought  at  his 
Peril  to  take  Notice  of  Debts  on  Record,  and  to  pay  them  in 
the  firll  Place. 

Judgments  are  likewife  to  be  paid  before  Renty  efpecially  if 

it  became  due  after  the  Death  of  the  Teftator ;  but  if  it  W3S 

due  and  in  arrear  in  his  Life-time,  then  it  ftands  on  the  fame 

Equality  with  Debts  on  Specialties. 

\     Ait'j      1  ^^   Executor  paid  the  Arrears  of  Rent  incurred  in  ibi  Lifi* 

time  of  the  Te/lat^r^  which  Rent  was  refervcd  on  a  ParoULea/e  ; 
and  the  Queftion  was,  whether  this  Money  was  fo  well  appli- 
ed i»s  to  bar  a  Creditor  on  Bond :  and  decreed,  that  it  favour- 
\x\{r  of  the  Realty,  it  was  to  be  preferred  before  a  Bend,  l 
Vn-f:,  49c.     U^:lUt  verfus  Earl* 

But 
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But  the  Forfeitures  for  not  burying  in  "Woollen,  and  all  30  Can ».  cap*  3* 
•Money  due  for  Letters  to  the  Poft-Office,  (hall  be  paid  before  9  Anna,  cap.  lo, 
any  Debt  due  to  a  private  Perfon  \  and  this  by  particular  Sta* 
tutes  ai<ide  for  that  Purpofe. 

Thirdly,  (5)  The  Debt  due  on  Statute- Merchant  and  Receg'^ 
tiizance  is  to  be  difchared  (if  there  be  AiTets)  before  any  per-* 
fonal  Debt  °* :     For  that  by   Force  of  the  Recognizance,  not  ^  ^  ., 
only  the  Pcrfonal  of  the  Debtor  is  bound,  but  alfo  after  the  L^IVunt!  fum  ail  pc^ 
Day  of  Payment  is  expired,   the  Moveables   of  the  Debtor  tiores  quam  creditores 
may  de  apprehended  and  fold  for  the  Payment  of  the  Debt  °»  q"»  perfonali  tantnm 

adioni  incumbunt.  L. 
COS.  C.  qtti  'potiores  in  pig.        ^  Anno  13  Ed.  i. 

; 

Judgments  in  Court  of  Record  (hall  be  paid  before  Sta- 
tutes, w^hich  are  but  private  Records,  and  alfo  before  Recog- 
nizances acknowledged  by  AfTent  6f  Parties.  A  Debt  due 
upon  a  Judgment,  though  It  be  a  later  Debt,  fhall  be  paid  be- 
fore a  precedent  Debt  due  by  Recognizance  or  Statute  t 
For  though  they  be  both  Records,  yet  the  Judgment  in  the 
King's  Court  upon  judicial  Procs^edings  is  more  eminent  in 
Degree  \  "  M;  i^  £!»«•  C-  B. 

Cafe.  C.  Ub.  4.  the  Cafe  of  the  Wardens  and  Commonaltjr  of  Sadler's.    Lib.  5.  fol.  28.  Harrifon% 
Cafe.  •      . 

But  a  Judgment  not  docqueted,  as  required  by  p  Statute,  fhall  '  4  &  5  Will.  &  Mar. 
not  affeft.any  Lands  as  to  Purchafers  or  Mortgagees,  or  have  ^^*  ^^' 
any  Preference  againft'  Heirs,  Executors,  or  Adminiilrators^ 
in  the  Adminiftration  of  the  Edates  of  their  Anceftors,  Tef« 
tators,  orlntedates. 

A  Statute  And  Recognizance  (landing  in  equal  Degree,  it  is  at 
the  Executor's  EleAion  to  give  Precedency  to  i^hich  he  will : 
Neither  between  one  Statute  and  another  doth  the  Time  or 
Antiquity  give  any  Advantage  as  touching  the  Goods,  though 
touching  the  Lands  of  the  Conufor  it  doth  :  But  as  for  the 
Goods  in  the  Hands  of  the  Executor,  he  who  firft  feifeth  them 
by  Execution  is  preferred ;  and  before  Suing  of  Execution, 
the  Executor  may  give  Precedency  to  which  he  will. 

But  amongft  Statutes  and  Recognizances,    thofd  which  are  Lib.  5.  fo.  a 8. 
forfeited  (hall  be  preferred  before  thofe  which  are  for  Perfor-  ^'^^^}  4©  Eliz.    ^-  B- 
mance  of  Covenants,  not  broken.  ^°''  ^*^* 

In  the.  next  Place  Debts  due  for  Arrears  of  Rent  referved  up*- 
on  Leafes  in  ff^'riting^  and  likcwife  upon  Parol- Leafcs,  are  to 
be  paid,  becaufe  it  favours  of  the  Realty  by  Pieafon  of  the 
Profits  received. 

Then  Debts  due  on  Specialties  arc  to  be  paid  in  the  next 
Place,  as  Bonds ^  Penal  Bills  fealed,.  vknd  without  any  Pain. 
But  a  Duty  decreed  in  a  Court  of  Equity  (hall  take  Place  of 
Bonds  an4  Debts  on  iimplc  Contrafts,  and  fliall  be  paid  next 
to  judgments,     i  Fern,   143.     Harding  verfus  Edge: 

T.  S.  was  Debtor  by  Bond  and  by  Recogniza'jce^  and  Judg-  ^  And.  i^j, 
ment  was  had  againft  hfm  in  the  Bond^  and  before  Execution  Cro.  Elz.  ^4,  Sii. 
T.  S.  made  his  Wife  Executrix,    and  died,  then  his  Goodr  t^^;^^?,^;; 
/were  taien  in  Execution  upon  the  Recognizance,  and  afterwards     "/.  ^^'^"n  '^"* 

the       '•     ^^       -^ 
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ttie  Bond-Creditor  brought  a  Scire  fmcias  on  the  Judgment  a- 
gflinft  the  Executrix,  to  (hew  Caufe  why  he  ihould  not  have 
Executioni  to  which  (he  pleaded  Execution  on  the  Recognisance  / 
and  it  was  held  a  good  Ptea^  becaufe  the  Executrix  is  liable  to 
the  juft  Debt  of  the  Teftator :  Now  the  Debt  on  the  Recog- 
nizance  was  a  juft  Debt,  and  the  Execution  was  an  aftual  Re* 
co¥ery  by  due  Courfe  of  Law,  which  flie  could  not  prevent, 
efpecially  having  no  Notice  of  the  Judgment  on  the  Bond. 

If  there  be  feveral  Obligations  for  the  Payment  of  Money, 

the  Time  in  one  was  come  at  the  Time  of  the  Teftator's  Death, 

and  not  fo  upon  the  other,  if  when  the  Money  is  payable, 

he  forbear  to  fuc  for  his  Debt,  until  the  other  Obligation 

become  payable  ;  it  is  in  the  Election  6f  the  Executor  to  pay 

which  he  pleafes  firft ;  For  it  is  the  Commencement  of  the 

Stilt  only  which  entitles  to  Priority  of  Payment  ;  or  at  leafl 

reftrains  the   Executor's  EleAion.     Therefore   an  Executor 

4  Dr.aii<lStud.lib.2  c.  "^^T  ^^^  P^^  *  Debt  of  equal  Degree  to  a  Creditor  tTiat  brings 

10.    19  H.  8.     *  *     no  AAion  for  the  fame,  after  another  Creditor  hath  brought 

Dy.  fo.  3»,  his  Aftion  ^. 

Fourthly,  {6)  (If  the  Goods  and  Chattef^  will  fuffice)  ;  and 

if  there  be  divers  Obligations,  then  it  feemeth  to  be  In  the 

f  ower  of  the  Executor,  to  difcbarge  which  Obligation,  and  to 

•  ft^sShaVrfo.     gratify  which  of  the  Creditors  he  Will  ^  which  being  done,  the 

,  '  '   '   '     '      other  Creditors  be  without  Reiriedy,  if  there  be  no  Ai9ets« 

Unlefs  the  Day  of  Paytbent  in  the  one  Obligation  be  expired, 
and  the  Day  of  Payment  of  the  other  OUtgatton  is  not  yet 
come  ;  in  which  Cafe  the  former  Obligation  is  to  be  firft  fatit- 

•  Brook  d Jit.  Exec.  n.  £ed  * :     Or  unlefs  there  be  Suit  commeAced  for  lome  Obliga- 

Idit  ^  D?m  "i"^""  ^'^"  •  ^^^  *^^"  ''  '^  ^^  *"  *^^  ^^^^^  ^^  ^^^  Executor  to  dif- 
fo.  174,  ptg!"a.  'n-'J.'  <2harge  another  Obligation,  for  the  which  no  A  Aion  is  brought, 
28  H.  \.  Dy.  fo.  31  in  Prejudice  of  the  former  Suit  *.  But  if  there  be  Two  Ob« 
'<  Brook  d.  n.  171.  ligations,  and  the  Two  fe'vei-al  Creditors  bring  fiSYeral  Anions 
r.Pvi'  r^'^'^t  i^W  ag«nft  the  Executor,  he  that  firft  obtaincth  Judgmem  mift  be 
^'  firft  fatisfied^.     Yet  a  Debt  due  upon  Record  may  be  paid 

""  Brook  cod.  n.  ^^u    pending  the  Adion  '• 

Fifthly,  (7)  Concerning  thefe  laft  recked  Speciakies,  Bffls 
are  of  the  Nature  of  an  Obligation.  For  when  a  Man 
maketh  fuch  an  Obligation,  namely.  This  Bill  wtnefftth^  iimt 
'  /  A.  B.  havd  borrowed  fo  much  Money  of  C  D.  wkhovt  lay- 
ing more,  this  ftiall  charge  the  Executor  as^ell  as  an  Obtiga- 
tion  ;  fo  that  the  Tefhttor,  if  he  had  been  alive,  could  not 
have  wagc.i  his  Law  agairtft  this  Bill.  For  thefe  Worde,  r^/r* 
pijty  or  debere^  or  temri  ad  folvendum  l  enT  Pounds,  do  make 
'  a  good  Obligation,  and  (hall  bind  the  Executor;  for  every 
Word  which  proveth  a  Man  to  be  Debtor,  or  to  have  another's 

Money  in  his  Hand,  thoufrh  it  be  by  Bill,  yet  fliaU  it  charse 
T  FulbU  paraLfo.30.  ^^^  Executor  n  5  /  /  ^  6^ 

Finally,  (8)  If  the  Creditor  have  no  Specialtf,  or  Writiag, 
it  feemeth  that  the  Executor  k  not  bound  by  the  Laws  of  this 
Realm   to  .pay  the  fame,  albeit  he   had  Afiets  in  his  Hands, 

•  Brook  fit.  Excc  n.  (Hiving  Servants  ^Wages  ^  •)  becaufe  in  every  Cafe  irherc  the 
«7.  163.  Teftator  might  wage  his  Law,  no  Aftionlieth  againft  the 
ExU'*""^^"''         Executor*.    Howbcit  an  Action  of  the  Cafe  may  be  bfofoght 

againft 
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againft  the  Executor,  upon  the  Promifc  or  Aflurrtptioh  made 

1^  the  Tcftator  in  his  Life-timc  by  ^  PPcrd  only,  without  Writ-  )  Brooktit.  Exec.n.71. 

ing,  if  there  arc  Aflets.  -yd  %o.  S.  c 

^  Bilt  this  fe  now  altered  by  ftatute,  (vit.)  that  no  Execu-  c  3,^  car^  4.  cap.  3. 
tor  or  Adminiftrator  ihall  be  charged  on  a  fpetial  Promife  to 
anfwer  Damages  out  cf  his  owrl  Eft<(te,  unlefs  fome  Note    ^ 
thereof  be  in  Writing,  and  figned  by  the  Pirty  to  be  charged|       f     459     ] 
px  by  fome  other  authorifed  by  him; 

Now  if  there  are  Afleti  to  fatisfy  all  the  Creditors,  then  » 

bbftrving  the  Order  aforefaid,  beginning  with  the  Payment  df 
the  Debt  due  to  the  King,  ^nd  fo  forward,  I  Tuppofe  it  iai  a 
i)ifcharge  againft  the  reft  ^.     Otherwife  it  Is  dangerous  to  the  «»6no<ifa<ao  Jnventarid 
Execiitor,   if  he  pay    Debts  without  Speciahy  before  thofe  fine  impcdimcnto  pro- 
Debts  which  are  due  upon  Speciahy^  o^  if  he  difchargc  Ob-  «<**^  ai>a«  fccu«,  fi  re- 
ligations  before  Judgment*,  i^c  -  S" "J.^  &  f^:± 

M,         .      ;      :  V  -     -     *.   -        ^'"»    idquc    bb   pne^ 

fmnpUm  fraadcm;        «  Btook,  Dofl.  &  Stid.  locit  fupnidj6kw. 

Blit  Here  it  may  be  demanded,  that  if  the  Teftator  were  in- 
debted to  the  Executor,  whether  may  (9)  the  Executor  allot<r 
•    his  owri  Debt,  in  Prejudice  of  other  Creditors  i     Bv  the  Civil 

'  and  our  Ecclefiaftical «  Laws,  he  is  in  the  fame  Cafe  as  other  p^/atiir^'c  *  dV°"" 
like  Creditors.  And  I  fuppofc  alfo  that,  by  the  Laws  of  this  delib!^"*^'  '  ^  ^^^ 
Realm,  he  may  allow  his  own  Debt  in,Prejudice  of  other  like  «  C.  stat^§.  ftatuimiw. 
Creditors  *»,  in  cafe  he  have  made  an  Inventory,  and  in  cafe  ***  ^^^'  ^*  3-  provinc. 
he  be  not  Executor  of  hi3  own  Wrong  K  "^vl^lX  caf.  inter 

.^  tVtwtnmard   Sc    Darty  t 

Ltceccontraritifn  teneat  Bi^ook  tit.  Exec.  n.  57^  $9,  iza,  114,  118.  <!ujus  opinIo«commnniter  hodie  re- 
probatttr,  ut  nan  femcl  oiihi  nunciarunc  juriTperitl  hujus  Regni  AngliaB  uon  pauci,  ncc  teedi«critifcr 
doAi.         >  D;  Coke,  1.  13.  Rclat.  fol.  30. 

:  But  he  muft  obfcrfe  that  the  Debts  be, of  an  equal  Degree. 
For  if  the  Tcftator  be  indebted  to  other  Men  by  Judgment 
Or  Statute,  and  to  the  Executor  only  by  Bond,  then  he  may 
riot  firft  pay  himfclf,  unlefs  thete  be  Goods  fufficicnt  to  pay 
t>oth  him  and  them.  P/«  Coin,  fo*  J  84.  Woodward  and  Darc/s 
Cafe.     Lib.  $:  foL  36*     Dyer  185.  , 

Furthermore,  it  is  to  be  noted  in  this  rlace,  (lo)  if  the 
Executor  pay  to  fome  of  the  Creditors  Part  of  the  Debt  due 
to  the  Teftator,  and  receive  an  Acquittance  for  the  Whole  5 
as  if  the  Teftator  be  indebted  to  one  in  Forty  Potinds,  where- 
of the  Executor  payeth  but  Ten  Pounds,  and  ftcvetthelei^d 
taketh  aii  Acquittance  of  the  whole  Forty  Pounds ;  this  Ac- 
iiuittance  ftiall  not  prejudice  any  other  C^editor^  but  for  Ten  ^ 

Pounds  only  1^.  '  I.&^Si^^fiA 

If  there  be  Two  Crtditors  in  equal  Degree,  and  both  file, 
if  the  Executor  (i(oth  by  Covin  help  that  Creditor  Which  began 
his  Suit  laft  to  his  Judgment  or  Execution  firft,  and  there  be 
no  Aftets  left  to  pay  the  other  Creditor ;  he  xhuft  be  fatisfied 
out  of  the  Executor's  own  Eftate,  it  this  Covin  be  proved 
againft  him.  But  the  Confeffion  of  an  A£lioii  by  the  Execu- 
tor, where  there  is  a  real  Debt,  is  no  Covin  :  And  fuch  Re- 
covery by  ConfeiGoix'is  a  good  Plea  for  t^f  Executor  again{)l 
Vol.  IL  P  inothfr 
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another  Creditor.      5  if.  7.  27.  P.  39  jEZ?z.  C  //^.  fntr^. 
fo.  269.      41  £,  3.  /VVz.  Ex£cutQr^  pL  6B.     7  jE/iz.  Dy.  fs. 
232.     21  //.  7.  Keiw.  fo.  74. 

Therefore  where  feverai  A^llons  are  brought  againft  hin  of 
equal  Nature,  he  may  confefs  Judgment  to  whkh  heviil, 
and  fatisfyhim  firft,  unlcfs  'tis  in  the  Cafe  of  the  King,  where 
he  is  intitled  to  a  Debt  on  Record^  as  upon  Office  foundf  or. 
to  Fines  and  Amerciaments  in  his  Courts  of  Record. 

So  \^'berc  there  are  feveral  juft  Debts  due  on  Bonds,  the 
Executor  may  pay  which-he  will,  except  a  Suit  is  commenced ; 
but  even  in  fuch  Cafe,  if  pending  that  Suit  aaocKer  Bond- 
Creditor  brings  an  Action  of  Debt  againft  haxp^  be  may  prcfier 
wl>ich  he  will,  by  confefling  Judgment  to  oncoftheiti,  (fer 
he  is  not  bound  to  ftand  out  the  Suit)  and  be  iball  be  firft 
fatisfied. 

An  ExecTitor  procured  another  to  fue  him  for  a  juft 
Debt^  and  thereupon  Judgment  was  obtained,  which  he  plead- 
ed to  a  former  AAion  brought  againft  him ;  and  this  was 
adjudged  a  good  FJea;  for  an  Executor  haih  Liberty  to  pay 
one  before  another,  tho*  be  hath  Notice  of  the  A&ion  ;  ft»r 
tho'  in  Confcience  all  juft  Debts  ought  to  be  paid,  yec  there 
r»y  be  fome  Circumftances  which  may  make  it  rcafooable, 
that  one  Creditor  ftiould  be  .preferred  before  anoihcr,  as  if  he 
is  Poor,  ^L\ 

After  a  Bill  is  exhibited  in  Chancery  *againft  an  Execntor, 
and-  pending  th?t  Suit,  he  fliall  not  be  allowed  any  voluatary 
Payments  he  made  afterwards  to  any  of  the  Creditors,  with- 
out Suit. 

Neither  fliall  a  Judgment  confejjed  by  an  Executor  pcndtgg 
a  till  in  Equity,  be  preferred  in  any  Payment,  nor  allowed  in 
Account. 

If  an  Executor  or  Adminiftralor  compound  for  40/.  with 
one  who  hath  a  Judgment  for  100/.  this  underhand  Compofi- 
tian  fhall  not  prejudice  any  other  Creditor  who  is  a  Stranger 
to  it :  For  every  Executor  or  Adminiftrator  ought  to  exe- 
cute his  Office  lawfully  in  paying  Debts,  Duties  and  Legacies, 
in  fuch  Precedency  as  the  Law  requires ;  and  an  Agreement 
made  between  them  and  others  (hall  not  be  to  the  Prejudice  of 
'  a  third  Perfon.     Lib,  S.fo.   132.     Turner* s  C'^fc. 

A  Man  is  condemned  m  Debt,  and  ^lies  before  Execution 
had  ;  frer  Curiam ^  the  Adminiftrator  or  Executor  is  bound  to 
pay  this  Debt  upon  Record  before  Specialties.     Dy- Jo,  80. 

Moreover  it  is  to  be  noted,  that  this  hath  been  delivered 
and  received  for  Law,  viz.  that  if  (it)  the  Executor  did  pay 
with  his  own  Money  ft)  much  of  the  Teftator's  ^ Debts  as  the 
Valut  of  the  Teftator's  Goods  or  Chattels  did  arife  unto, 
and  retain  in  his  Hands  the  I  eftator's  Goods  or  Cliatteb; 
then  fuch  Payment  fhould  not  .prejudice  the  other  Credhors 
to  whom  the  Teftator  was  indebted,  but  fhonld  charge  the 
Executor  2^s  AfTcts/  :  And  thercfcJrc  th^t  it  behoveth  tbeEx- 
ecutor  to  alienate  the  Goods  of  the  Teftator  for  Payment  of  . 
his  Debts,  if  hi  would  be  fate  from  paying  any  more  Debts* 

than 
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than  ihc  Goods  of  the  Tcftator  did  extend  nnta*.     Hoivteit  "*  Brook  &  Lind.  ubi 
•at  this  prefent  the  contrary  Opinion  feemcth  to  prevail  In  this  e"^^**  Quibus ajdjungas 

o      I  t         I         t^     f7      -  .         f      •    rt  -TT  t        Sichar.  in  L.  ult.  ^.  « 

our  Kealm  ;  namely,  that  the  Executor  paying  the  juft  Value  fi  prajfatam.  n,  n;  ix. 
of  the  Tcftator's  Goods  to  the  Creditors,  may  retain  the  fame  c.  dc  jure  delib.  *      , 
Goods  in  his  Hands,  which  neverthelefs  fhall  not  charge  the     ^        ^'     .  *  .  . 
Executor  as  Aflcts  "..  "J^^^^'  ^?!-  *•  ^  ^^' 

In  an  Action  of  Debt  brought  againft  an  Admryiiftrator,  it 
-was  the  Optnson  of  the  Court,  that  he  might  rctiin   Monies 
in  his  own  Hands  of  the  Inteftate,  to  fatisfy  a  Debt  due  ^o 
himfelf.     M.  i  r.  Jac.  C.  B.    Bond  and  Green*%  Cafe.     Goab.  '  <>o.  BUx.  6^p,  S.  C. 
Hep.  fo.  ^l6.     Lib.  5.  fo.  59.  0  Coulter's  Cafe.  '  ^*^^^-  ^^% »"\ 

And  fo  may  an   Executor.     Pi,    184.     20  H,   7.  Kelw.  ^^°'J^*^  s.  c, 
Jb.   58.  M,     2  Eiiz.  Py.   187. 

If  the  Teftator  be  indebted  to  j1.  by  Bond  in  2c/.  if  his 
Execuiors  make  a  fuflScient  Obligation  to  the  Tcftator's  Cre- 
ditor, and  fiifficiently  drfcharge  the  Tcftator  without  Covin, 
they  may  retain  the  Goods  for  fo  much,  and  the  Goods  re- 
tained fliall  not  be  Aflers  in  their  Hands  ;  yea  though  they  [  ^gj  ]  ^ 
have  appointed  ulttridrem  diem  for  the  Payment  of  the  ^ 
Money  P.  '  P.   3  EHa.  C.  B. 

Stampe    and   HuUbin*^ 
Cafe,  Leon,  fo,  iii,  \\%.    Moor  160.  &,  P.     Cro.  £liz.  120, 

• 

S-  brought  Debt  agamft  J^  S.  as  Executor  to  B.  who 
pleaded  Fully  adminiftered,  isfc  to  which  the  Plaintiff  replied, 
that  he  had  Goods  of  the  Teftator's  to  the  Value  of  200 
Marks  ;  which  the  other  confdTed,  and  gave  in  Evidence,  that 
he  had  paid  as  much  of  his  own  proper  Money  for  the  l^fta- 
tor's  Debts,  and  (hewed  how.  Refolved,  that  it  might  well 
be  given  in  Evidence,  and  that  the  Property  of  the  Deceaied's 
Goods  by  Payment  of  the  Teflator^s  Deot$  to  the  Value  of 
the  faid  Goods  is  altered  :  and  the  Property  being  altered  to  \l^"/(^^^^p^  ^^^^^' 
the  Ufe  of  the  Deccafed,  it  is  a  juft  Adminiftration  **.  20  H.  7.  fo.  a,  4,  5. 

If  a  Teftator  mortgages  a  Leafe  for  Years,  and  dies,  his 
Executors  may  redeem  it  with  their  own  Money,  and  the 
Leafe  jB&ali  be  A  Sets  in  their  Hands,  for  fo  much  as  the 
Leafe  is  worth  above  the  Sum  which  they  paid  for  Redemp-  '  '^'  3*  ^'i*-  ^*  B. 

Cion  or  It  '*  .  '  Cafe    Leon    ic< 

Now  as  concerning  (12)  iWir/wtfr/^*/,  they  are  fo  called,  be- 
caufe* before  the  Reformation,  they  being  left  to  the  Church, 
were  brought  thither  with  the  Corfe.  at  the  Time  when  it  was 
to  be  buried,  and  prefented  to  the  Prieft  at  the  Funeral. 

This  Word  in  thofe  -  Days  wa^  ufed  in  ?l  Civil  as  well  as  in  Lindw.Lib.  3.  tic. 
an  Bccltftajtical  Scnfe,  for  the  Mortuary  was  paid  to  the  Lord  *^P'  *•  / 
of  the  Fee,  as  well  as  to  the  Priefl  -,  tor  if  the  Deceafed  h^ad 
Three  or  more  Aninials  of  any  Kind  whatfoever,  the  beft  was 
rcftrrtd  for  the  Lord  of  the  Peg  as  an  Heriot^  and  the  next 
beft  was  for  tie  Frte/t  as  a  Mortuary^  which  was  certainly  to 
be  paid  to  hint  of  whom  the  Deceafed  ufually  received  the  Sa- 
crament whilft  living  *,  and  this  was  in  Recompence  of  a  fup- 
po(ed   Stibjiradiions  of  ptrfonal  'Tithes  and  Obligations, 

It  was  a  Payment  oiiginally  founded  upon  the  Superftitipn 
of  Ferfo)}s  apprehending  themfelves  in  a  State  of  Damnation 

Pa  for 


I 


(C 


Cf  the  Offfiot  tf  an  Exectdcr.        Part  VI, 

I 

for  JuhfiraBing  Tithu^  but  it  was  dae  to  the  Clergy  only  from 
their  cwn  Parijbiomrs^  tho'  now  by  in^Qwarrantable  Manner 
they  are  demanded  by  Parfonfof  other  PariflieSy  as  the  Corie 
pafles  through  tl^eif  refpedive  Pari&es,  and  thU  by  the  Name 
♦-Hob.  lyj.  of  •  OhvintiQiiSy  (i.  f ^^  ffpm  ^tx^  Meeting  the  Corfcy  whereas 

u  Rep.  15.  jjjj^^  Word  is  appicabie  to  all  Church-Duties  whatfoever. 

But  becaufe  n^any  Queftion^  and  Doubts  had  been  made, 

not  only  of  the  Manner  and  Fonn  of  deqianding  Mertuarut^ 

but  alfo  of  the  Quantity  and  Values  thereof}  \i  is  enaded  by 

^S^t.  H.  9.  S|L  tu  Authority  of  Parliament  as  fplloweth  %     *<  ^0  (13}  Par/cn^ 

**P-  ^r  •*  Vicar^  Curate^  P^riJh-PrUfti  ^  ^«y  ^^^^  Spiritual  Per/on^ 

nor  the  Farmers  ^  Bailiffsy  nc  l^Jfees^  Jball  taki^  iUmand,  or 

receive^  of  any  Per/on  or  Perfons  within  this  Realms  or  any 

Per/on  or  Perfons  dying  ^'ifbia  this  Realm,  for  any  Morttea'^ 
**  ry  or  Corfe-pre/ent^  ne  any  6um  or  Sums  of  Money^  ne  anyothtr 
**  ibing  for  the  fame,  more  t^an  is  hereafter  mentioned :  ne  alfo 
**  fball  convent  or  call  any  P erf  on  or  Perfons  before  the  Judge 
**  fpiritual,  for.  the  Recovery  of  any  fucb  Mortuaries  or  Corje^ 
**  prefenty  or  any  other  Thing  for  the  fame^  more  th(in  is  h^re^^ 

after  mentioned ;  upon  Pain  to  forfeit  for  every  Time  fi  de^^ 

manding,  receivings  takings  or  conventing  or  calling  any  fucb 

**  Perfon  or  Perfons  before  any  Spiritual  Judge,  fo  much  Value 

**  as  they  fball  take  above  the  fame  limited  by  this  A3  /  and  ofver 

r        c^      -1        **  that.  Forty  Shillings  to  the  Party  grieve^  contrary  to  this  A3  i 

L     4 ,         J        «  2?(5r  the  which  Forfeiture,    the   Party  fo  grieved  contrary  to 

''  this  Aa  fball  hroe  an  ^Hion  of  Debt  by  Writ,  Billy  Plaint^ 
*'  or  Information,  in  any  of  the  Kings  Coutrts,  wherein  ao  Wager 

of  Law,  &c.  Jball  be  allowed ^ 

Firft,  (14)  It  is  ena5fed :     That  no  Manner  of  Mortuary 
**  Jball  be  taken  or  demanded  of  any  fucb  Perfon,  whatfoever  be 

be,  which  at  the  Time  of  his  Death  batlf  no  movaUe  Goods  but 

under  the  Value  of  Ten  Maris, 

**  Alfo  (15)  that  no  Mortuary  Jball  b,e  giv^  or  demanded  from 
•*  henceforth  of  any  Manner  of  Perfon,  but  only  in  fucb  Pl^ce 
^^  as  a  Mortuary  heretoj^re  hath  been  ufed  to  be  paye4  and  given  : 
5*  and  in  thoje  Places  none  otberwife  but  ifjfter.  the  Rate  and  Form 
**  hereafter  ipentioned, 

Ne  (16)  that  any  Perfon  pay  Mortuaries  in  more  Places  tban 

ofif,  that  is  to  fay,  in  the  Place  of  their  mofi  Dwelling  eutd 
•f  Habitation  ;  ^nd  there  but  one  Mortuary* 

"  AV  (17)  no  Parfon,  Vicar,  Curate,  Parijb-Prieft,  or 
'*  other t  Jball  for  any  Perfon  dying,  or  dead,  being  at  the  Time 
**  of  his  Death  of  the  Value  of  movable  Goods  of  Ten  Marts  or 
**  more,  clearly  above  his  D^bts  payed,  and  under  the  Sum  of 
•*  Thirty  Pounds ^  take  for  any  ^oi^tuary  more  thqn  Three  £&//- 
**  lings  Fourpence  in  the  Whole • 

*•  And  [\Z)far  a  Perfon  dying,  or  dead,  being  at  the  Time  if 
^*  his  Death  of  the  Value  of  Thirty  Pounds  or  above,  deeply 
*'  above  his  Debts  payed,  in  movable  Goods,  and  under  the  Value 
•^  cf  Forty  Pound,  there  ffjafl  be  no  more  taken  and  demanded 
♦'  Jfor  a  Mortuary  than  Six  Shillings  Eight-pence  in  the  Ifbole. 

f*  And  (19)  for  any  Perfon  dying,  or  dead^  having  at  tbe 
M  Time  of  his  Death  of  tl^e  Value  in  movable  Goods  of  Forty^ 

••  Pound 


'« 
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*•  Pound  or  above,  to  any  Sum  wiat/oe%>er  it  be,  clearly  abjve  his 
•*  Debtj  payed,  there  /ball  be  no  more  taken,  payed  cr  demanded  for 
•*  a  Mortuary,  than  Ten  Shillings  in  the  Whole. 

**  Provided,  (20)  That  for  no  Woman  being  Covert  I^aron,  ne 
•*  Child,  nor  for  any  l^erfon  not  keeping  Houfe,  any  Mortuary  be  , 
**  payed,  ne  that  any  Par/on,  Vicar,  Curate,  Parifh^PrieJl,  or 
•'  other,  ajk^  demand,  or  t^kefor  any  fuch  H^oman,  Child,  or  for 
^*  any  Perfon  not  keeping  Houfe,  dying,  or  deaif,  any  Manner  of 
**  Thing  or  Money  by  fray  of  Mortuary. 

•*  Ne  alfoforany  wayfaring  Man,  or  other  that  dwelleih  not  ne  f 
**  maketh  Refdence  in  the  Place  nuher^  they Jhall  happen  to  die  ;  but 
*'  that  the  mortuary  of  fuch  t^ayfaring  Perfons  be  anfwerable  in 
**  Places  txihere  Mortuaries  be  accujlomed^  to  be  paid,  and  in  Man'^ 
**  ner  and  Form,  and  after  the  Rate  before-mentioned,  and  no 
**  otherwife,  in  Place  or  Places  suherefuch  wayf airing  Perfons  at 
**  the  Time  of  their  Death  had  the  mofi  Habitation^  Houfe  and 
**  Dwelling-places,  and  not  elfewhre.  * 

*•  Provided  (%\)  always.  That  it  Jhall  be  lawful  to  all  Man^ 
•*  ner  of  Parfons,  Vicars,  Curates,  Parifh^PrieJls,  and  other 
**  Spiritual  Peffons,  to  tdhe  and  receive  all  Manner  Sujns  of  Mo^ 
**  my,  or  other  Thing,  which  by  any  Manner  of  Perfon  dyingfball 
•*  firtdne  to  be  difpofed,  given  or  bequeathed  tmto  them,  or  any  of 
**  them,  or  to  the  high  Altar  of  the  Church,  this  A^  or  any  ^hing 
"  therein  mentioned  notwithfl anting,  '       .     / 

"  And  be  it,  &c.  7 hat  no  Mortuaries  or  Corf e-pnefefits,  or.  any  f  ^(J-j  T 
*'  Sunt  or  Sums  of  Money,  or  qther  Thing,  for.  any  Mortuary  oic 
"  Corfe-prefent,  Jhall  be  demanded,  taken,  received  or  had  in  the 
"  Parts  of  Wales,  mr  in  the  Marches  of  th  fame,  nor  in  the, 
"  Towns  of  Calice  or  Berwick,  or  the  Marches  of  the  fame,  but 
**  only  in  fuch  Paris  and  Places  of  Wales,  Marches  and  7 owns 
**  aforefaid,  where  Afortuaries  have  been  qccujlomed  to  bf  taken 
*'  and  payed :  And  in  thofe  Parts  and  Places  no  Mortuaries  or^ 
"  CorJe^pHefents,  ne  any  other  Thing  for  Mortuary  or  Corfe-pre" 
**  fent,  from  henceforth  fhall  be  dema^nded,  taken ^  received^  or  had, 
**  but  only  after,  the  Form,  Order  and  Manner  above  fpecified  in 
•^  this  prefent  A5f,  and  none  otherwife,  ne  of  tfny  other  Person  or 
*'  Perfons,  than  is  limited- in  this  prefent  A3,  and,  none  otherwife, 
•*  upon  Pain  above  contained  in  this  prefent  A 51, 

"  Provided  alfo,'  That  it  Jhall  be  lawful  to  the  Bifbops  «  o/'Ban-  **  Mortuaries  ate  talc* 

•    to  the  Archdeacon  of  CncitcT,  to  tajte  fuch  Mortuaries  of  the  pence  i«  given  to  the  re- 
"  Priefts  within  their  Diocefes  and  Jurifdiclions  as  heretofore  hath  IpcAivc  BUhops  thcrc- 

'' beenaccujomed.  Annl  ^ca  ^P^  '* 

**  Provided  always.  That  in  fuch  Places  wbei^^  Mortuaries  >     l  •    • 

'*  have  been  accuflomed  to  be  taken  of  lefs  Value  than  is  aforefaid, 
**  that  no  Perfon  Jhall  be  compelled  to  pay  in  any  fuch  Piece  any  other 
**  Mortuary  than  hath  been  qccujlomed ;  ne  that  any  Mortuary  in 
^^  fuch  Place  Jhall  be  demanded,  taken,  received  or  had,  of  any  fuch 
"  Perfon  or  Perfons  exempt  by  this  Atl,  nor  in  any  wife  contrary 
**  to  this  A51,  upon  Pain  afore  limited,''*  ^ 

^  This  Statute  is  now  the  ftanding  Law  concerning  Mortua- 
ries; but  before  it  was  made,  the  common  opinioin  was,  that  ^ 
they  were  onlv  rscovcrabjc  in  the  Spiritnctl  Court,  and  where 

Prohi. 


Of  tie  Qgiee  tf  an  Execvtor,        Part  VI. 

Prohibitions  were  brought,  it  was  ufual  to  grant  Confultattons  ; 
•  ^•^'  for  as  fiizhtrbart  tells  us»  where  a  Cufit/m  is  alle^ged  for  the 

Payment  of  a  Mortuary  it  (hail  be  tried  in  the  Spiritual  Court,^ 
becaufe  that  Court  had  the  original  JurirjiftioQ  in  fuch  Cafes: 
but  pthers  are  of  Opinion^  that  where  the  Cuftom  is  denied, 
9nd  that  is  fuggefted  to  the  Court  in  order  to  obtain  a  ProhU 
bit  ion,  that  it  hath  been  granted  ;  therefore  Prohibitions  hav- 
ing been  denied,  and  granted  upon  fuch  a  &ugge(^ion  \  it  was 
ruled  by  the  Court  of  King's  iicnch,  that  where  the  Suit  was 
iirthe  Spiritual  Court  for  a  Mortuary^  the  Defendant  ihould 
take  a  Declaration  upon  a  Prohibition,  and  try  the  Cuftom  ac 
Law.  3  M^.  268.  Prsud  vcrfus  Piper. 
Mark  vcrfus  CUbtri,  Aod  yet  where  a  Vicar  fucd  in  the  Spiritual  Court  for  a 
^^^'  Mortuary,  the  Defendant  fuggefted  for  a  Prohibition,  that  it 

was  not  by  Cuftom  due  to  him,  but  to  the  Impropriator,  and 
that  he  had  paid  it  to  hii^,  and  that  the  Statute  had  not  taken 
away  all  Mortuaries,  but  only  fueh  as  were  not  due  by  Cuftom, 
wliich  C  uftom  b  to  be  tried  at  Common  Law  \  but  the  Pfohi- 
bition  was  denied,  for  that  the  Spiritual  Court  m»y  hold  Plea 
of  Mortuaries  notwithftanding  this  Statute,  for  that  takes  awajr 
thoie  Mortuaries  only  which  were  not  payable  by  Cuftom  \  now 
here  it  was  admitted,  that  a  Mortuary  was  due  by  Cuftom, 
but  they  differed  in  the  Perfon  to  whom  it  Mas  to  be  paid,  and 
the  Statute  enaiSls  no  new  Thingi  but  ieaves  Mortuaries  to  be 
paid  as  before. 
[     4IS4     ]  A  Mortuary  was  formerly  uied  to  be  paid  by  the  Executor 

next  to  the  Heriot,  and  before  the  Debts.  Ftfta^  Hi*  2.  r.  50. 
Bruihn^  lib.  ^' fO'»  60.  Britton^  fil.  178,  Inji.  pari,  i,  fo. 
i8^  k. 

If  a  Man  be  fued  in  the  Spiritual  Court  for  a  Mortuary,  a 
Prohibition  will  lie.  DoS*  iit  Stiid.  kb^  2.  c.  55.  Though  it 
appeareth  by  the  Statute  13  E.  i .  commonly  called  Cirtumfptc^ 
te  agn^isi  that  Mortuaries  are  fiiable  in  the  Court  Chriftian. 
In  antient  Times,  if  a  Man  died  poflcfted  of  Three  or  more 
Cattel  of  any  Kind»  the  bcft  being  kept  for  the  Lord  of  the 
Foe  as  a  Heriot>  the  fecond  was  wonc  to  be  given  to  the  Par- 
fon  in  the  Right  of  the  Church.     Iftfi.  part.  i./o.  185.  b. 

But  here  it  may  be  demanded,  whether  the  Jkor/utfr^  ooght 
to  be  paid  before  the  Goods  be  divided  amongft  the  Wik  and 
the  Children,  (where  fhe  hath  a  Widow's  Part,  and  they  filial 
Portions^  by  the  Cuftom  of  the  Country ;)  or  it  ought  to  be 
taken  out  of  the  Dead's  Party  only.  To  which  Queftion  an« 
#  fwering,  I  hold  it  more  agreeable  to  the  Civil  and  Eccleiiaftical 
I^aw,  that  ic  ought  to  be  fattsfied  out  of  the  Dead*s  P^t»  af- 
ter  the  Divifion  of  the  Deceafed's  Goods,  ac<:ording  to  the 
Cuftom  of  the  Country :  And  my  Reafon  is,  becaule  a  Mor- 
tuary is  of  the  Nature  of  a  Legacy,  and  termed  io  Law  the 
principal  Legacy.  Now  feeing  it  is  clear  that  Legacies  are  to 
be  paid  out  of  the  Dead's  P-irt,  therefore  the  Mortuary  is  to 

ma  drfunal^dlaum^  ^^^  without  any  De&lcation,  as  well  for  that  it  is  a  principal 
conftat  ex  giof.  in  c.  Legacy,  as  by  Force  of  the  forefaid  Statute. 

coi#iuerente,   dc  offic. 

ordin.  ex  &  Hoftienf.  ibidem,  verb,  mortuar.  ideoque  noa  ex  ifTc,  fed  ex  ilia  putt  que  dxatar  pan 

defaadifolvendum;  nee  patitur  defalcatioocm,  maxime  propter  Stat,  indeedit. 

Upon 
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Upon  the  whole  Matter,  Mgniiari^  are  fiiable  in  the  Sp* 
ritual  Court,  tho'  fome  have  be^n  of  Opdniofi*  that  fince  bj 
thfi  Statute  the  Sum  is  made  certaio,.  whereby  Cuftom  a  Mor- 
tuary is  to  be  paid,  that  an  A6tion  of  Debt  may  be  brought 
for  tb;U  Sum,  becaufe  the  Statute  ha^i  made  it  a  Duty,  and 
therefore  the  Law  will  give  a  proper  Remedy  to  recover  k ; 
bi^t  fuc4i  AAion  was  never  yet  brought* 

But  an  A^on  of  Debt  bath  been  brought  agaioA  a  Vicar 
for  taking  more  for  a  Mortuary  than  is  allowed  by  the  Statute, 
by  which  he  forfeits  Co  much  in  Value  as  he  took  more  than  is 
limited  by  thai  Statute,  and  Forty  ghilKngsio  the  Party  griev- 
ed*    See  the  Precedents  in  C^.  £ntr.  164. 

§.  XVil.  Of  making  an  Account ;  and  firfl^  of  the 

Neccffity  thereof. 

1.  Divers  lUafons  wherefore  Efeecutors  qre  to  account* 

2.  Whether  the  Executor  be  ftfbjeit  to  account^  he  ins  ^^^®^^  h 

the  Tefator. 

HERE  it  may  be  confidered  «,  how  needful  it  2^  that  E:jj-  "Super  hac  materia 
ecutors  Ihould  be  accountable  5  to  whom  the  Acppunt  is  xraa'Idecxcc.iiltlToL 
to  be  made,  within  what  IZime,  in  what  l^aiirier,  and  what  «.  no^ffimnm,  n.  4.  «c 
Effefts  the  iame  hath.  '  Jo.  olden,  conf,  Trad- 

How  (i)  requifite  and  needful  aThing  jt  js,  thpit  Ejcecutors  **''  ^* 
ihould  be  charged  with  the  rendering  an  Accpunt ;  the  ii^s* 
iaithful  Dealing  of  Executors,  19  the  utter  ppdoing  of  nSkany       L     4^5     J 
fatherlcfs  and  fricndlcfs  Children,  is  a  Proof  over  well  kno^n^.  ^Argiiment.  a  5.  qu©- 
Surely,  if  it  ftand  with  Reafon,  that  Stewardi,  Receivers,  ''^T^iy.^f^^ 
Sailifis,  Tutors,  FaAors,  and  fuch  as  have  to  deal  for  othtr^ 
Perfons,  ihould  be  accountable  of  their  Stewardlhip  aud  of« 
iiees^  ^  with  great  Reafon  may  it  b^  maintained,  that  ^q  £^-  "*  Jo-  ^q  Caaib.in^..§. 
ecutor  fhould  be  fubjeft  to  account  rather  than  they;  for  they  '^^^jfd^^b^d!!**" 
for  the  moft  part  have  to  deal  for  fuch  as  be  living,   who  may  Caie  aoQ."  ' 

have  an  £ye  to  their  Doings  \  but  an  Executor  hath  to  deaj^ 
for  »  dead  Perfon,  who  neither  can  fee  nor  hear  if  his  Execii* 
tor  deal  unjuftly.     Again,  if  the  Executor  have  well  and  faith- 
fylly  execuced  his  Ofpcc,  and  fully  difchargcd  the  IVuft  re- 
pofed  in  him,  what  fliould  move  hith  that  he  fhould  not  wil- 
lingly make  a  due  Account  thereof,  and  thereby  obtain  ah  Ac- 
quittance, and  be  delivered  from  the  Bui-then  laid  upon  himP  ?  '  J^.  Olden,  traa.  de 
Qn  the  contrary,  if  he  have  played  the  unjuft  Steward,  in  that  "«utor.ulUToLtit-S. 
Cafe  ought  he  to  be  urged  and  compelled  to  make  his  Account, 
that  liis  Fraud  ^nd  Deceit  being  deteAed,  he  may  be  jul^Iy 
punifhed,  and  others  by  his  Punifliment  premoniflied  ^.     By  ^  Olden,  ubi  fupra. 
this  alfo,  that  as  well  the  Civil  Laivs  as  tlie,  Ecclefiaflical  Laws 
be  fo  .pfeicife  la  n^akiuig  Inventories,  we  may  learn  the  Nccef- 
fity  in  making  an   Account ;  for  if  Executors  were  not  ac- 
countable, the  Ufc  pf  Inventories  were  to  little  Purpofc  ^.  »  Jo.  de  Cantb.  la  d. 

To  conclude,  fill  equal  Laws  of  every  well-governed  Com-  5-  noviffimma, 
mon-vrealtb  have  favoured  the  Execution  of  Teflaments  and 
hOi  Wills  i^  Men  dei:eftfed,  aud  have  had  fpecial  Care  that 

they 
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they  flioiild  not  be  fruftrat^d ;  and  therefore  no  Mancafn  vrith 
•  Old.  d;  tra(5l.  Ut.  8.    fafe  Confcience  fpcak  againft  the  rendering  an  Account  *•    In- 

fomuch  that  if  (2)  the  Teftator  fhould  difcharge  his  Executor 
from  making  an  Account ;  yet  if  the  Executor  deal  firaudu- 
*Lind.  in.c  rcligiofa.  lently,  the  Ordinary  may  in  his  Difctetion  exad  an  Account 
un^l"*'°r^vTnct^^^^^  ^^  ^^*  Hands,  for  the  Reformation  of  fuch  Fraild «.  For  it  is 
cint/jo.^de^Athon°iri  "°'  ^^  ^^  prcfumed  that  the  Tcftatoi",  in  granting  to  the  Exc* 
magnr  /i.fs.  In  Lega-  cucoT  Immoniiy  ffom  making  an  Account^  did  think  that  the 
tin.  libcrtat.  dc  exec.  Exccutot  would  deal  unjuftly  and  fraudulently  ",  and  fo  did 
2^"  nfen^^'i  ^•"''r^'  not  pardon  any  fuch  Injuftice  and  Frauds  whereof  he  had  no 
perius  ciutis.  <wOnceit  ^  I  but  rather  hoped  that  the  E^ecutor  wou Id  oilcharge 

"  Lin.  Jo.  dc  Canib.&  fais  Office  with  all  Fidelity,  fo  that  there  (hould  not  need  any 

«°L  ^e^^^uL  ff'dcT*'  ^*^^®^°^  ^"^  "^  ^^'"^  Rcfpeft  only  (I  mean  in  the  Cafe  of  his 
TLind.dbifupra!  ^^*  Fidelity)  did  acquit  him  from  rendering  an  Account '. 
I  Jac.  1.  cij.  By  a  Statute  made  ^nno  i  Jac.  2.  'tis  enadted.  That  an  Ad- 

mint/traior  Jball  not  oe  cited  to  give  an  Account  of  tie  perfnul 
Eftdte  of  the  Intejiate^  otherwife  than  by  an  Inventory^  unlefs  it  he 
at  the  Injlance  of  fonie  Pirfon  in  Bihalf  of  a  Minor,  or  of  one 
having  a  Deni/ind  out  of  fuch  perfoHal  Bftate^  as  Creditor  or  next 
of  Kin* 

Now  fince  the  inventory  fhews  with  what  iie  is  charged,  (o 
the  Accouht  to  be  given  by  him  mud  be  his  Difcharge,  and 
'  that  is  what  he  can  prove  to  be  laid  out  in  Funeral  Expences : 
the' Charges  in  making  the  Inventory :  and  where  there  is  an 
Executor,  the  Charges  of  proving  the  Will,  the  Payment 
made  of  all  jujl  Debts  arid  Legacids ;  fuch  an  Account  will 
difcharge  him  of  all  Suits  in  the  Spiritual  Court,  but  not  of 
Suits  ^t  Common  Law,  for  there  every  Particular  muftbe 
again  proved, 
a  Inft.  90.  b.  .  My  Lord  Cote  tells  u4,  that  in  his  Time  it  t^as  attempted  in 

Parliament  to  give  an  Aftion  of  Account  againft  the  Executors  ef 

[     466     ]]       Guardians  ;  but  it  could  neirer  be  effeftcd ;  this  is  now  done  by 

4  &  $  AnnK^  e.   1 5.  the  Statute  4  Anna,  by  which 'tis  enacted,  That  an  Account  Jball 

V^^-  45*  lie  againft  an  Executor  or  Adminifraior  of  a  Guardian^  BtuUf^ 

or  Receiver y  &c.  and  the  Auditors  Jball  examine  the  Parties  ok 
9  Oathy  andjhalt  he  allovsed  as  thought  reafonable  by  the  Couri^  by 
the  Party  on  ivhofe  Side  the  Balance  Jball  bd 

§.  XVllL    To  whoril  the  Aceount  ought  to  be  made. 

1 .  The  /Account  is  to  be  made  to  the  Ordinary. 

2.  Tf^hether  the  Account  is  to  be  made  to  the  Creditors  or  Lega^ 
taries, 

3.  Whether  the  Account  is  to  be  made  to  the  Co^Executsr. 

■  CIcm.  Unic  dc  tcft.  ^-|-vHE  (i)  Account  is  to  be  made  by  ths  EtccUtor  to  the 
tJlm,  \  %^l^o^inc.  A  Bifliop  or  Ordinary,  to  whom  the  Probate  of  the  Tcf- 
conftit.  Cant.  Jo.  de  tament  appertaineth  • ;  who  therefore  not  unaptly  may  be 
Camb.dcEicc.ult.yal.  termed  the  Executor  of  Executors,  becaufe  he  examtneth  the 
mum  *^Pcr  L  num' C  -^^count  of  every  Executor ;  and  the  Father  of  the  Fathcrlefi^ 
dcEpif.*&cicTic.  *  *  for  that  to  poor  Orphans  he  is  inftead  of  a  Father*,  in  pro- 
» Jo.  de  Canib.  in  d.  viding  how  they  mey  maintain  that  which  is  left  unto  them  by 
§.  noviffimum.  n.  9.    .  ^j^g  Teftamcnt  of  their  Father  or  other  Perfon  deceafed. 

Axid 
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■ 

And  though  (2)  it  feemeth  that  the  Executor  is  not  bound 
to  make  an  Account  to  the  Legataries  or  Creditors  extrajudi- 
cially "  ;  ytt  I  fuppofe  that,  at  the  Inftancc  of  fuch  Lcgat;i-  **  ^^jk^!^'^*"*^'* 
ric8  and  Creditors,  he  may  be  compelled  to  render  an  Account  U^p^^^u*  inferiiis 
to  the  Ordinaiy  judicially  ^.                                 .  fcribuntur,  ca4  jwrt^j. 

To  (3)  this  Queftion,  wl^ethcr  an  Executor  be  bound  to  make  »»•, 
an  Accouht  to  his  Co-executor,  it  is  anfwered«^  That  extraju« 

diciaily  an  Executor  may  exa£tan  Account  or  his  Co-execu-  y  ».  j  •   j     a     * 

tor,  but  not  in  Judgment  ^  ;  but  the  Oirdinary  may  call  them  \  poftq!°Terb.  wtiol 

er  of  them,  to  a  judicial  Account  '•  oem,  in  fin.  gioft.  ibl- 


both,  or  cither 


dcm. 

'  L.  2,  de  adminlft. 

tut.  C.  Lindi  u^i  fupr. 


Of  the  Time  of  the  Accotint* 

I  •  The  Time  U  left  to  .the  Gi/cretion  of  the  Otdinary. 
2«  Qf  the  i^trat  and^pattictdat  Jtc^unti    ^ 

I^BE  (i)  Time  appointed  for  making  the  Account  feeiAeth  - 
^  .  to  be  ai^bitrary,.  that'  is  to  fay,  left  to  the  Difcfetion  of 
the  Ordinary  *.  And  (2)  altho'  it  may  Teem  that  the  Exiicu-  « ^^^  {„  ^.  st^^.  * . 
tor  ought  not  to  be  called  to  a  general  Account  of  his  whole  ^c  poftquam.  de  tefta. 
Excctitorftrip,  before  he  hdv6  had  fulficient  Time  for  the  Per-  1-  3-  provincUL  tonft- 
formiktieeof  nhc  tVkl*',  (wtiieh  is  aTwelvc-mon^h  *^  i)  never-  J^^ind  ind.  c  5.  fit 
tbelefirift  tte'mean  Time,  if 'the  Executor  do  not  adminifler  poftquam.  Verb,  coo- 
faithfully,  tft  if  the  Ordinary  think  it  (fonvenieht,  the  Execii-  gmc,  &  vcrb.rationcm 
tor  may  be  compelled  to  make  a  particular  Account** ;  and  fo  "f**"^!!'  c  d  E  T 
in  diTers  Rei^)c£b  the  Law  hath  appointed  the  Time  diverfely.  \  ciir^^B'oi.  in  V  tual 

o4bii.  dc  tefta.  extra. 
Cofor*  tA  c.  f^  eod«  tin  i  Liad.  in  d.  c  Stat.  verb,  congrve,  &  vetb;  rationetn  roddere.  Jo.  de 

Canib  dc  ezcc  uU.  voj.  $.  noviffimum,  q.  19. 

But  whatfoever  the  Law  hath  determined  herein,  it  is  for 
the  moft  part  every  where  within  this  Realm  obferved,  that 
the  Executors  promife  to  the.Ordinary  by  Virtue  of  their  Oath, 
to  make  a  true  .and  perfbA  Account  whenfoever  they  fhall  be 
thereunto  ct^Uedby  the  iaid  Ordinary  ^  i  and  therefore  may  be        [     467     ] 
called  to  a  g«ifierid  Account -within  the  Year  ^5  yet  I  refer  the  •Tcfti  it  d.  §.poft. 
Reader  to  the  feveral  Stiles  of  Icvcral  Ck)urtS)  for  his  farther  ?V":i-  a^v..-  -i-ov 
Information  in  this  Behalf  in   Legatin.   libectat. 

verb,  approb* 

§.  XX.  Of  the  Manner  of  inaiking  an  Account. 


1.  What  Proof  is  requifite  in  the  Account.  ^ 

2.  Of  thfi  pifirihution  of  the  Refidue. 

3.  Uf  the  dffice  of  the  Ordinary  in  tie  Accounts 

4 .  Jrhat  Mqnner  of  Expences  are  to  be  allowed  to  the  Executor • 

5.  Of  the  Citation  in  the  Account. 


I 


F  we  refpeAwhat  is  to  be  performed  by  the  Executor  who 
makcththfe  Account*  j.  he.is  not  only  to  declare  what  [^iJ^"^^,^^^ 
Goods  and  Chattels  belonging  to  the  Teflator  he  hath  recciv-  SS^'SrS^d/ae- 

cnt.  ult.  vol.  tit.  8.  & 
MenscK-  de  atb.  jud.  L  %•  c».  %x>$* 
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h  Mo*ineus  in  confue-  cd  ^,  ahd.wbat  Debts  and  Legacies  he  hath  paid  for  the  Tefta- 
tud.  Parif.  $.  5.  glofl*.  tdr  ^  and  to  (i)  make  due  Proof  of  every  Payment,  that  is 
6.  n.  i8.     .  jQ  fay^  of  Icffcr  Sums  by  his  Oath,  and  of  greater  Sums  by 

Mo"!  An^  inaddic.a^  Other  Proofs  k,  fuch  as  the  Ordinary  fhall  allow  » ;  but  alfo  tf 
Sptfcul.d€lnar.edit.§.  (2)  any  Thing  do  fem^in  of  the  Paid  Goods  and  Chattels  *"» 
nu&c^Tero«verCqttidft  the  Funerals  together  with  theDebt^and  Legacies  fatisfied  and 
executor.  Lind.  in  c-  ^j-f  i^^^gcd  «*,  the  fame  ought  to  be  diftributed,  and  converted 

lUtuivm.  verb,  rcddcrc    .       ,      ^r     „       kt  j  l  1     •»     t       1?  1  11-^ 

rationcm.Ub.3.provin.  ttt ptos  ujus''.    Neither  oUghl  thc  Exccutor  to  apply  any  Part 


q  Menoch.  d.  cafe  aop« 
Old.  d.  tit.  8.,   ^ 


Mafcard.TraA.de  pro  /«,,>/-,         ••  ^i,  >    -^        r      ••  ttj-   - 

bac. verb. expcnfx,  con-  tion  or  the  Rclidue  (in,  ptos  ujiuJtiiCTC  18  but  unaU  Uie  m    * 
cittf.  ni'  thefe  Day(,  afi  ^llfor  that  tlie  Kefidue  is  tommoiily  left  to  thc 

ow^'^de  Mcc  "^tu  ^vli  Executors ;'  as  alfo  for  that  Executors  arc  afraid  that  Tome  un- 
tit.  8-  Mafcard.  de  pro-  known  Dcbts  duc  Hy  the  Tcftator  ihoiiid  afterward  arifc,  and  fo 
bac.  concluf.  jzo.        may  be  compelled  to  pay  thtt  fame  out  of  their  own  Purfe. 

«»  I^  cum  fervus.  ff.  dc  ^ 

cond.  &  demon.  "  Magna  char.  c.  18.  <>  In  c.  ftatutum..{,  ftattiimas.  de  teCU.  fib.  1«  ptwrin* 
cial.  conftit.  Cant.  c.  cum.  tibi.  de  tefts;  eitr.  Plowd.  in  call  ifatcr  NorwotKlft  Re^.  DoA.  ftStod. 
hb.  1.  cap«  10.  circa  medium^         r  Text,  in  di  §.  (Utuifflui.      Qgod  taaicii  Intdligt  pi^Mt  fopn 

fcripH  cad.  part.  §.  i  •  in  fin« 

If  wc  rerpe£i  ^3)  w^at  is  t6  be  performed  by  the  Ordinary 
in  the  Malting  of  this  Account,  I  fuppoie  that  it  doth  apper^ 
tain  unto  his  Oftice,  not  only  to  examine  thc  Accovot,  and 
fee  whether  the  fame  be  rightly  calculated,  and  whether  the 
Accountant  do  charge  liimfclf  with  the  Receipt  of  the  whole 
H  Goods  and  Chattels  of  the  Teftator,  and  how  muck  he  hath 
dtiburfcd,  either  for  Funerals,  Debts,  or  Legacies^}  but  alfo 
to  h^vc  Regard  what  Manner  of  Expencct  the  Accountant 
requireth  to  be  allowed  unto  him ;  for  (4}  delicate  Expences 
sre  not  to  be  allowed,  but  honeftandmoderate,  according  to 
T  d.  c.  ftattitnm.  §.  fta-  the  Condition  of  the  Perfons  ^  And  after  due  Examination 
tuimus.  oid«  d.  tit.  8.  of  the  faid  Account,  the  Ordinary  findins  the  (ame  to  be  true 
"*  ^  and  perfeA,  may  pronounce  for  the  Validity  thereof,  and  fo 

acquit  thc  Executor  fo  far  forth  as  appertaineth  to  the  Ecdefi- 
•  T>c  quareattendendus  aflical  Court  ^  But  if,  upon  the  Examination  of  thr  laid  Ac- 
eft  cujufque  fori  ftylvs.  count,  it  do  appear  that  the  Executor  hath  not  dealt  faithfuUyt 
t  Vide  infr.  §.  prox.    ^j^g  Ac^ount  IS  tQ  bc  rejefted  ^ 

The  Ordinary  may  call  an  Admxniftrator  to  Account,  but 
he  cannot  compel  him  to  diftribute  the.  Surplus  of  the  Intef- 
tate's  Goods ;  'tis  true,  he  was  to  account  when  required,  but 
was  not  bound  to  do  it  before  he  was  lawfully  cited,  and  by 
Confequence  could  not  be  cited  ex  officio ./  alt  which  appears  by 
the  Condition  of  the  Adminiflrator's  Bond  to  the  Ordinary 
before  the  Statute  22  Car.  2.  but  by  that  Statute  'tis  enaOed, 
TChat  all  Ordlnarin  having  Povjer  to  grant  Adminiftration^  Jball 
take  Bonds  with  Sureties  in  the  Name  of  the  Ordinary^  with  a 
Condition  to  exhibit  a  true  Inventory  of  tie  Goods,  &c.  and  trulj 
*  (i.  e.)  Tht/e  iVordt  to  *  adminiJJer  the  fame  according  to  the  LaWf  and  to  pay  the  R^ 
jhallhcc^npuedinbring^  ^^  ^^  thrQnimary  Jhall  direa^  who  hath  Power  ta  call  tie 
M^  iH  hts  JcccuhT,       ^  Jjniini/rator  to  account,  and  U  order  a  Dijhihution  of  the  &tr^ 

pius%  after  Debts ^  Funerals t  and  jufi  Expences  allowed,   and  t9 
.  .   J^  compel  the  Adminifrator  to  pay  the  fame  by  the  Ecclefiafiicml  Lmws^ 

After" 


£,c*oann't  Cafe. 
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21  &  23  Car.  a.  c  xo. 
Anno  1610. 


t 
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Aftar  this  Statute  Debt  vn%  brought  on  a  Bond,  condition.*  i.,Qtw.  fii»i« 
cd  for  the  Payment  of  300/.  wherein  one  Brown  was  hound  i  ^^.  315'  *•  ^* 
to  tb9  Jrcbbijbopt  that  the  Adminlftrator  of  T.  S.  (hould  truly 
adminiftcr  and  exhibit  a  true  Inventory  of  the  Inteftaie's 
Eftatet  and  to  girc  a  jujl  /tceonnf  of  bis  Adminiftration,  CsV.  - 
the  Defendant  pleaded  that  he  had  exhibited  a  true  Invento* 
ryy  and  given  a  juft  Account  \  the  Plaintiff  replied,  that  the 
Inieftaieowed  200/^  to  E*  G,  by  Bond,  and  that  h!^  Goods 
to  that  Vahie  camr  to  his  (the  Adminiftrator's)  Hands^  and 
aifigna  the  Btcach  in  mtpmng  that  Debt ;  and  upon  a  Demur- 
rer to  this  Replication  the  Plaintiff  had  Judgment ;  but  it  was  ^ 
reverTed  in  the  Exdiequer-Chamber,  beaufe.  th;  Breach  waa. 
not  within  the  Meaning  of  the  Condition  of  that  Bond.  ' 

SallUld%  who  report^  the  fanxp  Cafe^  tells  us^  the  Qu^ftion 
was,  whether  an  Adminidratbr  was  obliged  l^  the  Bond  tQ 
account  before  he  v^as  cited i,  and  tlx^t  it.  was.ajdjudgedj  that  any 
Perfon  who  by  Law  if.iptitlec)  to  9  d|j(lributi\e  Part,  may  iq 
Confequence  fi^^e  fojc  an  Account^  as  a  Legatee  might  bj^ore 
the  Statute,  for  the  next  of  I^iq,  is  a  Legate^  by  the  Statute  \ 
|iow  before  tl^;  Statute,  th$^  4r<4fni9.1ft^(.02:  Wg$  to  acpaunt 
when  required;  but  finge  tjie  Statyte^  tbe  Condition  of  thq 
Bond  is  to  accoy^t  at,  9  cerjajiji  Day,  which  he  myft  do  at  hi$ 
Peril,  and  without  being  cited*;  but  then  his  Account  is  not 
examinable,  unlefs  controvected  by  fome  Perfoh  who  hath 
an  Inteteft ;  io  that  the  Conditio^  gf  the  Boiyd  is  to  account^ 
'  and  not  to  pay  the  Debts  of  the  Inteftate ;  therefore  the  Bond 
ihall  not  be  aligned  or  put  in  Execution^  and  a  Breach  alledg- 
cd  for  Non-payn\j;nt  c^f  i^  D^bt,  fox;  that  was  never  intended 
b^  the  Copditiofi« 

Now  whether-d)  we  refjpeA-  the  Office  of  the  Accountant 
or  of  the  Ordinary,  this  is  perpetually  to  be  obferved,  that 
the  Creditors  to.  whom  the  Teftator  did  owe  any  Thing, 
and  the  Legataries  to  whom  the  Teftator^  did  bequeath^ 
any  Thing,  and  all  others  having  Intereft,  are  to  be  cited  to 
be  prefent  at  the  Making  of  tbe  faid  Account^,  otherwife  a  specul.  d^  Inftr.  tdk. 
the  Accowu  mad£  in  their  Ahfe^ce  (and  they,  nevet^  called)  i)  §.  nunc  veroafiqua^n! 
pot  picejudicial  unto  them  *.  45-  l»"**-  '"  <^-  c.ftktu- 

tnm.  §.  &  i>oftquatn« 
verb.  orcUaariut.        >  JU  d  t^ne^ooqae.  ff.  dp  re  jnd.  &  PD.  ibid.  &  Aipr.  ea<t  past.  §.  14. 

5.  JXl.    Of  the  End.  and  Eficd;  of  an  Account. 

1.  The  Making  §f  an  Account  ordained  in  favour ^le  Regard  ■ 
of  Tefiamenti. 

2.  "The  BffeB  of  aperftB  and  jufi^  AecounU 

3.  The  BffeB  of  an  unferfelt  AccQunU 

TH  E  (])  End  for  which  it  is  ordained,  that  every  Exe- 
(nitoc '  Aipuld  \^  fubjeA  to  make  an  .Account,  is  this, 
tuac  the  lawful  Teftamentf  of  them  which,  depart  this  Life 
ihould  be  fiilly  accompltihed,  according  to  their  true  and  ho-       [  '  4^9     ] 
neft  Imcati  \  and  that  the  Occafion  of  defrauding  the  dead 

Q^a  Manj 
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Maoi  and  mifpcnding  his  .Goo(!b  by  unhoneft  Executors^  nudit 
y  Jo.  de  Canib.  Tjr»a.  be  prjcvcntcd  r. 
deeiKc.  iilt.vol.  f.  no-         "^        . 
¥iifin^Qm.  Jo.  Otdcn.  cod.  Trad.  tit.  8.  k,  fupr*  ead,  put.  §•  17* 

The  (2)  £ffe.ft  which  arifeth  of  a  true  and  juft  Aocouit  is 
this  i  the  Executor  having  well  and  futhliiUy  perfbrmed  his 
Office,  and  made  hi^  Account  accordingly^  ought  to  be  ac* 
quitted  and  dirchsurged  from  farther  .Moleftation  and  Suks, 
as  one  that  hathiully  adminiftered  and  finiihed  hi$  Office  <  % 
\^i^^^itv^lh^^   neither  is  he  to  be  c^lcd'by  the  Ordinary  to  lany  farther  Ac* 

Ut,  AdaS^m.  n.  iV     counts  ..;.:.  :      ' 

•  L.  ScmcL   C.  4^  A-        ^ 

poch.  Oldeir.  de  exec.  ult.  yol.  (it.  8.  n.  i8. 

"   But  this  final  (3)  Difcharge  and  Acquittance  cannot  be  pb* 

tainedy  until  the  Executor  have  fully 4idn[iiniftered  and  %cfpi]uit* 

f  cd!    And  if  any  inferior  Judge  (I  mean  under  the  Degree  or 

Dignity  of  a  BUhop)  do  grant  unto^  any  Executor  Letters  of 
Acquittance  or  final  Difchargei  before  a  lawful  Account  q£ 
JFqil  Adminiftration  and  fiaithful  Execution  he  r^^d^t  that  JudgQ 
is  ipfi  faBo  fufpended  clb  ingnjfu  Ecclefis  by  the  Space  of  fi^ 

*  ""ro^'nc  conS'aw*  Months  \  Bcfidcs  that,  the  .Ac<mittance  itfelf  doihi  not  be- 
?n^Sr°^  *^^°  *  ^^fi'  ^be  Executor,  when  it  appearpth  that  he  hath  not.iullj 
c  Liiid.uid.c.fiiuTerb.  ^d  faithfully  admini4^rcd^,^  _    .  

•cqiiiettnciarum. 

«  «.t%        .    <  •  .  ■       •■ 

.,       .         ^.    XaII.    Of  the  Executor    refiifing   the  Ezeca*. 

.    torifaip,  and  what  he.  is  to  lakeHocdof.    Soea«« 

^  tea^  Cap.  z,   ;    ".■  ../    .    ^        .     ?- 

J .  The  Exeiutor  tffolved  to  refufej  mujl  nvt  tneHU  as  Exe^ 

'    cutor. 

i,\  Who  is  faid  t9  meddhas  Bxecutor,  cr  neftJ 

I,,F  the  (1)  Executor  named  in  theTei^ament  refolve  no^to 
ftand  to  the  Executorfhip,  but  to  refufe  the  faine  v  then 
muft  he  beware  that  ht  do  not  adminifter  the  Goods  of  the 
peceafed  as  Executor ;  for  having  ttAce  adtniniftered  as  Exe^ 
•  cutor,  he  may  at  any  Time  after  be  compelled  to  undergo 

B^T;" ut^nS  tfa«  B"«bcn  of  an  Executor  "V  and  ilfo  may  be  fucd  as  Ex- 
tcRa.  extr.  ;       ecutorby  the  Creditors  of  the  Tefta^orj  though  h^  cauuiot 

-  fue  others  as  Executor,  for  that  he  hath  not  the  Wil)  qndei^ 
•  PeritiM  III.  Tcfta.  the  Ordinary'?  Seal  «• 

ment,  fol.  93.  Plowd.  :  .» 

in  Caie  inter  OreUb.  &  Foz.  Brool:  tit.  £zec.  cap.  4% 

^  ^   '  A  (2)  Man  is  theh  faid  to  adminifter  as  Executor^  for  that 

thereby  he  may  he  compelled. to  ftand  to  the  EiKCcUtOrihipy 

^        when  he  doth  perform  thofc  Afts  which  he  proper  to  aa  Ei- 

a^urb«cd  mL*!  «utor  f  -,  .as  to  {,ay  the  ^ebts  due  by  the.Teftator,  or  to  recdve 

At  coDjcd.  ttJt.vol.Ub.  any  Debts  due  unto  the  Teftator,  or  to  give  Acquittances  for 

11  tit.  9.  m  lU.  .        the  fame*,  with  other  fuch  like  Afts  *. 

c  Mftfcard.  de  prbbac.  .      1  • 

ooikA.  44-  n.  9t  19,  4S*  >F)tz;  Abridg.  lit.  Executor,  n.  38.      ^  Aditio  hsredititia  qvoenodtt  |«ulH4iir 

ccpiofc  Mafcft.  Trad,  do  probac.  ^uiper  mulut  conLloiioaet  b^c  miateriam  prole^iutiir  in  vcrb«aditio. 


».  . 
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I 
f 
/    • 

By  the  Statute  43  Eliz.  k  U  enaSbed^  Tlut  ff  Qnif  Prrfen  $,%  £Ut^  etp.  I* 
findl  obtain  Goods  or  Dikts  rf  the  IntMfiad^^  or  bj  Fra/UdrHen^  or 
difchforge  Debts  due  to  bim,  as  by  procuring  0  Stranger' wh  is  poor  ;         *" 

t^bave  the  Admini/lration  granted  to  bim^\  and  mntb  an  Intent  in 
cbtmn  the  Intefiate*s  Bfiate,  ahd  f^t  upon  any  valaabk  CmAiera* 
tif^i  or  in  SatisfaiHon'  (f  Ji^-  Debts^  anfwerable  to  thefyiue  of 
the  Goods  or  DAtsJo  obtained f  he  Jball  be  charged  as  Exeeutor  m 
fon  tort,'  ^^  the:  ralue  of  thtfe  Debts  or  Goods ;  bowbeitf  he  JhM 
be  allowed  fiicb  reafinabte  DeduBions^  as  ither  Executors  or  jid'^  V  a^jq  1 
mini/lrirtors  oujfht  to  have,  ^     ^ 

There  are  ^yeral  A£ts  which  amQunt  to  an  Execufor/hip  di 
fon  tortf  as  may.  be  ieea  in  many  Inftancesibllovring,  and  ge«* 
neraliy  by  all  AA9  of  AeqtMtion$  Transferting^  or  Getting  th$ 
Pqfeffion  of  any  Goods  or  BJlate  of  the  Deseafed ;  bnt  not  fay 
Aos  of  P.uty  or  Charity ^  £uch  as  providing^Ncceffiffies  for  his 
Children,  or  by  feeing  aiid  piieferving  bia;Cattiey  .by  repairing 
any  of  his  Buildings  in  Decayt  ror  by  takipg  an  Account  erf 
his  Eftate,  or:  making  an  Inveotory  of  Jbis  Goods^  ias  may  be 
fccn  hejreaften 

Now. as  to  the  Fojfkffiqn  of  his  Goods  this  Cafe  happeited;  //oyn^v^iu  ZmOcoia^ 
oQe  liad  the  Poffeffion  thereof^  without  doing  any  Aik  aa  an  ^^nl^L^-  g  jb  r*. 
Executory  either  by  paying  or  receiving  Debts  or  Legacies,  or  '  *^V*  '^ 

in  any  wife  difpofing  the  (aid  Goods:  It  was  the  Opinion  of 
Dyery  that  the  bare  Poflefllon  of  the  Goods  made  the  Perfon 
Executor  de fon  tori^  becaufe. by  that  Means* the  Creditorsliad  ^v/^. 
Notice  whom  they  might  fue ;  but  my  Lord  Rolle  in  abridging 
that.  Cafe,  tells  uS)  that  it  did  not»  for  if  an  AAion  (hould  bo 
brought  againft  him  as  Executor  de  fon  tort^  he  might  difdiarge 
hlmiclf  by  fpccial  Pleading,  {hewing,  how  aud  iu  what  Manner 
he  intermeddled. 

It  muft  be  admitted  that  if  a  Stranger  (one  I  mean  who  is 
neither  Executor  nor  Adminiftrator)  ihall  aiTume  upon  him 
the  Office  of  an  Executor, or  Adminiftratoca  by  ufiog  the 
Goods  of  the  Deceafedi  or  by.takiuftthem  into  his  Poil^on  \ 
this  is  a  fufficient  AdminiftratioQ  to  charge  him  as  Executor 
of  his  own  Wrong,  whereby  they,  to  whom  the  Tcftator  was 
indebted,  may  recovicr  their  Debts  againft  him;  if  there  be 
no  other  Executor  or  Adminiftrator^  who  hath -proved  the 
Will,  or  adminiftered  the  Goods  ,of  the  Deceafedi  agaiaft 
whom  the  Creditors. may  haveA£kioa   for  the  Recovery  of 
their  Debts \    But  when  the  Will  is  proved,  or  Adminiftrati-  ^j^ntm*^*^^  **  "^n 
on  granted,  and  they  intermeddled ;   in  this  Cafe,  albeit  a  iSJf"cafc  '^'  ^^  "* 
Stranger  take  the  Deceafed's  Goods  into  his  own  Hands^  chal* 
lengbg  them  for  bis  own,  and  do  ufe  and  difpofe  them  as  his 
own,  yet  this  doth  not  make  him  Executor  of  his  own  If^rong 
by  Conftruflion  of  Law ;  becaufe  there  is  another  Executor  of 
Rights  whom  the  Creditor  may  charge,  and  againft  whom  he 
may  bring  his  Aftion  ^*    And  thofe  Goods  which  the  right  ^  Remcdium  onUnari- 
Executor  taketh  forth  of  the  other's  Pofleffion,  afier  he  hath  oSiSl^'u^Mc^I 
adminiftered,  arc  Aflets  in  his  Hands  ^    And  yet  for  all  this,  cuiit  wuSium^wiUnal 
albeit  there  be  an  Executor  which  doth  adminifter,  yet  if  the  riumcumauxfiroinfab- 
Stranger  take  thofe  GooJs,  and  claiming  to  be  Executor,  pay  ii<iiummtroduao.L.jn 
Debts  and  receive  Debts,  or  pay  Legacies,  an^l  intermeddle  as  "So.  cokc  ub^^^^^^^^ 

Executor; 
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-    Executor;  there,  becaufis  of  fuch  expref^  AdmimfteriDg  as 
Executor,  lie  may  be  charged  Executor  of  his  own  Wrongs 

•  11»id€«^llndefibi  im-  although  there  be  another  Executor  of  Right  ">  i  as  in  the 
l2lOTfe%*rSit.N™  *^^™*  Cafe,  where  he  doth  take  the  Goods  of  the  Deceaftd, 
cKpreiran«»ceiic,QmBta»  before  the  right  Executor  hath  taken  upon  him  the  Executor- 
ctu  pon  opceiit.  L.  4e  (hipiy  or  proved  the  Will ;  in  which  Cafe  he  is  changeable  as 
reg.  jar*  fL  Executor  of  bis  own  Wrong,  whereas  the  right  E^^ecutor  iball 

not  be  charged  but  with  thoie  Goods  which  come  to  his  Hands 
'     after  he  hath  aflumed  upon  him  the  Charge  of  executing  the 

•  X>Q.  e«k6  vhi  f^pra^  Teftator's  laft  Will  '•     And  here  alfo  it  is  to  be  noted,  idhat  a 

Man  (hall  be  chaifged  luExfcuttr  of  his  own  IVrong^  which  tak- 
eth  into  his  Hands  any  of  the  Goods  of  the  Deceafed,  al- 
though the  Teftator  were  indebted  unto  him,  and  be  only  in* 
tending  to  fatisfy  kia  own  Debt,  doth  take  and  retain  fo  much 
of  the  Deceafed^s  Goods  as  doth  countervail  his  I3ebt,  and 
r      .^1      1       ^^  moTc^\  for  be  may  not  be  his  own  Qirver  in  this  Cai«J>, 
'Do.  Coke,  lib.  c! re- ^^^^  ^   ^^  8^^^*  Inconvenience    and  Confoiion  which 
UdoQiun,  fol.  30.  in  otherwiie  would  infue ;  for  then,  whenfoever  any  died  indcbr- 
Coolt.  Cifc.  ^     ^^  more  than  his  Goods  would  extend  to  difcharge,  every  of 

iferrrJSirc.  NwS  ^^  creditors  would  Itrive  to  fatisfy  himf<^f  firft,  and  by  Force 
i^ewlf.ian.  or  Other  Me<u^$  ba^  thp  reft  from  t)ieir  Right,  contrary  to 

^KtfmoezdoloiUode-  Right  % 

^t  reportare  commo- 

dum.  D.  I.  ff.  Imo  firaD&(bys  (t  d^s  omiiibiis  modis  ^ccvrr^  C.  fedet.  de  re£Br.  ei. 

H^^Morr  TerfuiPof/^r,  But'hi  fon\e  Cafcs,  though  there  is  an  Executor  di  fon  t^rt^ 
Cfo.  Car.  aSt  y^^  jjg  fljjll  not  be  charged  as  fi^cb,  becaufc  that  Wrong  may 

be  purged  by  a  fubfequent  and  lawftil  Adminiflration ;  as 
where  the  Mother  poQeiied  herfelf  of  the  Inteftate's  Goods  as 
Executrix  de  fon  tori,  and  the  Son  afterwards  took  out  Admi^ 
niftration,  and  pai^  the  Debts  as  far  as  the  perfoixal  Debts  a- 
mounted,  being  to  the  Value  of  what  hb  Mother  had  received, 
as  well  as  to  the  Value  of  what  he  had  pofleflcd,  being 
the  Whole  of  the  Eftate  \  then  o^ie  of  the  Creditors  brought 
an  AAion  againft  the  Mother  as  Executrix  de  Jon  tert^  ike 
"piezdcd  Pkne  adminr/frawt  J  and  all  this  Matter  being  found 
fpecially,  it  was  adjudged  that  (he  was  not  liable  to  the  Suit  of 
the  Creditor,  becaufe  it  was  brought  after  Adminiftration  was 
granted  to  the  Son  ;  for  in  fuch  V^afe  fbe  b  liable  only  to  hhn  ; 
and  if  (he  (hould  likewife  be  liable  to  a  Creditor,  (he  might  be 
doubly  charged, 
I  Vcot  jiSi  But  many  Years  afterwards  the  Chief  Juftice  Nertb  hdd  it 

reafonable,  that  an  Executor  defon  tort  might  be  doubly  charged^ 
both  at  the  Suit  of  the  rightful  Adfmnijlrator^  and  of  the  Cre^ 
ditor ;  as  where  fuch  an  hxecutor  had  poflefled  himfelf  of  the 
Goods,  and  a  Creditor  of  the  Inteftate  brought  an  AAion  a-* 
gainft  him,  and  had  a  VerdlA  and  Judgment,  and  took  the 
Goods  in  Execution ;  then  the  rightful  Adminiflrator  brought 
an  Adion  of  Trover  againft  him  for  the  fame  Goods ;  and  it 
was -held,  that  the  Execution  thus  executed  would  not  difcharge 
him  againft  this  Adlion  \  it  is  true,  it  might  difcharge  him 
againft  any  other  Creditor  of  the  Inteftate,  and  be  might  plead 
!Rknj  inter  mane^^  but  not  againft  the  rightful  Adminiftratiou^ 

for 
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* 

for  no  Man  Ibould  intenolieddle  with  'another's  Efbl e,  without 
any  manner  of  Right. 

But  if  a.  Man  do  thofe  A^s  whidi  are  not  proper  to  an  £x« 
ecutOTj  he  is  not  faid  to  have  admioiftcred  as  £xecutor  to  the 
e^e^  aforefaid';  as,  to  feed  the  Cattle  of  the  JDeceafed,  left  'Manttc.  de  conjea. 
they  (hould  pcrifli  •,  or  to  take  into  his  Cuftody  the  Goods  of  ^^^olUb.  ia.tit  y.n. 
the  Deocafed,  to  the  End  they  may  be  fafe  from  being  ftolen  I  ^i*  ^^  ^^  ^^^  Pitjg. 
or  purloined  ^  i    or  to  difppfe  of  the  Teftator*s  Goods  about  herb.  tat.  ciec  n.  45. 
the  l^'unerals  "  j    for  thelc  be  Deeds  of  Charity  common  to  ^d.  L.  pro  hcredc 
every  Chriftian,  and^not  peculiar  to  an  Executor^'.    JJkewife  L^^  V J!r;ll*!i'  ^. 
to  make  an  Inventory  of  the  Goods  of  the  Dcceafed,  is  not  iUtotttm  Flti.  tit.  eze- 
to  ftdminifter  as  Executor  ^ }  or  to  deliver  to  the  .Wife  her  con*-  cut.  n.  3S.  Brook  tit« 
vcment  Apparel  *  j  or  to  take  the  Teftator's  Horfe  and  ride  J^f"^^*"*  %^uie 
him,  or  to  ufe  him  as  his  own^  Tujypofing  him  not  to  be  the  |^{'^  d.  L   pro  hier* 
Teftator's,    but  his  own  ^ ;   or  to  take  of  the  Goods  of  the  Fits.  tit.  exec.  n.  ^S. 
Teftator  by  his  lawful  Gift  *».     And  generally,  whofoever  it  ^  Monuc.  de  conjeA* 
be  to  Things  living,  as  Horfe,  Kine,  Sheep,  or  dead  Ihings,  ^^ri-.r'^li^Lftr 
as  Pocs^  Pans,  Diihes,   converting  the  fame  to  his  proper  oit.  f.  finaiitem.c.de 
Ufe,  and  not  to  the  Ufe  of  the  Teftator,  as  to  the  Payment  jorc  deU.  quas  opinio 
of  the  Teftator's  Debts  or  Legacies^  doth  not  adminifter  as       C     47^     ] 

Executor  ^.    -  ,  commnnii  eft,  adverfut 

^  Bar*  &  ejus  feqvacesyUt 

refert  Mafc^sd.  de  probac.  cond.  48.  fed  cum  diftio^ione,  ot  ibiper  coadem.  «  Brook  tit.  admin,  n. 
6.  Tb  aotem  vide  Mafcard.  de  probac.  concl.  44.  n.  46,  &c.  Dyer  fol.  166.  *  Brook  tit.  admin, 
n.  18.  Hoc  percinet  quod  fcriptum  reliquit  Mafcard.  dc  probac.  coimL  45.  n.  46,  &c.  ^  Brook  tit. 
czecut.  n.  16a.  Mafcard*  d.  concl.  45.  n*  a9>  &€.        *  Brook  tit.  ezecnt.  d.  165-  tit.  adminift*  n,  4s* 

Which  former  Conclufions  are  generally  true,  whenasi»f0/£/r 
h  named  Executor^  and  as  Executor  hath  intermeddled  with  the 
Goods  of  the  Deccafed  \  for  then  he  which  did  without  Au- 
thority take  the  Goods  of  the  DecSafed  into  his  own  Poflef- . 
iion,  or  difpofeth  thereof  to  his  own  private  Ufe,  fliall  not  be 
fubjeft  Xp  be  fued  as  ExecuUr  of  his  <ru)n  IVtong  by  the  Credi- 
tors of  the  Deceafed,  feeing  they  have  AAion  againft  the  right 
Executor,  and  he  again  hath  Aftion  againft  the  Occupiers  of 
the  faid   Goods  without  Authority,  as  is  aforefaid  ^.    What  jtSJw^ 
if  the  Executor  named  in  the  Teftament  prove  the  fiime  i 
Whether  is  he  thereby  tied  to  fatisfy  the  Creditors  of  the  De- 
ceafed, as  one  that  hath  adminiftered  ?    It  feemeth  that  he  is 
not  *,  .unlefs  alfo  he  pay  the  Fees  due  out  of  the  Goods  of  the  •  S'abridg.  dee  cafes  t* 
Deceafed.'   What  if  the  Executor  named  in  the  Teftament  do  J»{-  ^^'  ^T*  .'597- 
take  the  Goods  to  him  devifed  by  the  Will  f    Whether  is  he  ^i/it',' 'qaii  pJX^tb 
hereby  adjudged  to  have  adminiftered  as  Executor,  and  confe-  tcftamenti  eft  opus  fpi- 
queiftly  tied  to  anfwer  the  Creditor  as  Executor?    It  feemeth  tituale,fincadminHlra- 
that  he  is  ^  unlefs  they  had  been  delivered  unto  him  by  ano-  id  L'abtJdr.deaCafc., 
ther;  in  which  Cafe  it  feemeth  that  beliath  not  adminiftered  j /j^.  n.  f.  foi.  isa. 
to  the  £fie£b  aforefaid.  , 

Howbeit,  in  thefe  Cafes  apd  fuch  like,  whofoever  feareth 
to  be  adjudged  Executor  adminiftering  of  his  own  Wrong,  the 
moft  fafe  Courfe  is  not  to  meddle  at  all,  but  utterly  to  abftain 
from  all  Manner  of  Ufe  of  the  Teftator's  Goods  i  and  namely, 
let  him  beware  that  he  do  not  f;:ll  any  Goods,  or  kill  any  Cat- 
tle of  thCvDeceafcd  ^.  «  Brook  tit.  admm.  n. 

<a6«  Quaii)Yi8)iirc  civiK 
certo  certii29eft,euni  qoi  res  peritoras,  qox  videlicet  fenrandafervarlnon  poflunt,  diftt^aic,  in  ea  caulks, 
ut  pro  luaredc  nongederit,  quia  hoc  non  adcundi  asioio  fa^um  clfe  prxfumitur.  d.  JL.  pro  hxrede. 

Ic 


Of  the  Offiu  ef  m  Sxecktor^       Fart  Jfl. 

Msy^^N^ntUy^^tt'  :.  J^  ^^  ^coii  a  QoeflioA  wlLetlier  there  can  be  an  Bxeeutor 


fvft  yabnfiw* 
Shore  242. 
3  Lev.  35.  S.  C. 
3  Mod.  ^Q.  S.  6. 


3D  Ctt,  a.  c.  f* 


4i  /on  tort  of  a  Term  for  Tears ^  becaufe  where  a  Man  enters 
wrOngfjallyhe  is  a  Dtffeifar^  and  dot  a  Termor  s  but  it  is  now 
adjudged^  that  there  may  be  zn  Ekeruior  de  fin  tort  of  a  Term, 
and  that  he  is  pamfhable  in  an  AAion  of  wafte* 
,  For  there  being  a  lawful  Term  in  Being,  he  in  Rererfion 
Cannot  mamtun  an  A4£tion  of  Trefpais  during  that  Thne ;  and 
therefore  it  is  reafonable  he  ihould-  have  a  Remedy  upon  the 
Contract  agaioft  hiin  ^ho  claims  a  Utie  bj  that  Contraft. 

And  as  to  an;  Escecutcr  of  an  Bxectttor  it  fin  tort,  he  was 
not  liable,  for  the  Wafting  or  Converting  any  of  the  Goods 
of  the  Tdttator,  at  Common  Law ;  bat  this  is  now  remecfied 
by  die  Statute-  30  Cltr*  2,  by  which  he  is  made  liable  as  their 
Ttftator  OP  Inteftate  would  have  been,  if  he  had  been  living. 
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Last  will  s 


*       • 


Become    void. 


TrtE   SEVENTH    PAKT, 
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|.  ^iftameflts  lofi  thtit  F^cetvfO  TVays.  ..      «  .. 

a.  5j^  «/j4<Mi  4f<?4«i  Tfji4fnent.s  ittf  void  frm  th^  Begiritiing:     .  • 

3.  Bj  what  Meflt^th^  Tejla^entf  oncegood,  is  iHade  voidafier^  ' 
wards*' 

4.  Honu  we  may  knonh  when  the  TeJIument  is  void  from  thd 
Beginning* 

HITHERTO  of  thofe  TTiingi  Which  ^pjfcft tfri  to  the  Mak^ 
ing  and  AccomplMing  of  Tcftamencs :    Now  of  fuch 
Things  as  tcfld  tp  the  Difolut\m 'thereof.', 

Tho' (i)  ttc  Means  whereby  Teftamcnts  and  Laft  Wills  do       ,        •   .  -    , 
idfc  thcit  Force  be  niaoy  * :  Yet  they  may  be  r edpced  to  Two  ^  •  D«  qnibui  Vi^  in 

«  .  fua  method,  jur.  ci-vil. 

^  L  ^.  6.  5.  ctim  ieq.        >»  Vigl.  in  tit.  qaib.  Ai«d.  idl.  infir.  Inftiu 

The  firft  is,  when  {i)  there  is  foroc  origlnat  Defe£f  in  ^he 
Teftament*^;    which  m^y  ha j>pdn  divers  Ways  :    filthier  be-  ?t.fi4<»^^«8.ff:d 


ginning; -id' caltled  #ii///&f^,   Tome{imb  injuftuffi^   6x   fiSn  Jure  ^i/iiafingM'^i^.m^^ 
faBiitn^*  -.  '    '    J    "     .  tit:quib.mod.ic0.iii4r. 

TheoAer  Means  is,  when  (3)  the  Tcftamcrit  6r  Laft  i^^ill,  i^igi.ind.tit.quibBi 
being  free  from  original  Faulty  doth  afterwards  become  void^  mod.  tefta*  infir. 
Vot.  11,  R  And 
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[     474     ]  And  this  alfo  may  happen  divers  Ways:    As  by  the  Making 

»  L.  §.  poftcriorc.  Inft.  of  a  later  Teftamcnt  ^\  or  by  revoking  or  cancelling  of  that 

&?nfrT^*^^*'^^'^'  whichismadiR»v:orby  Atteralion  of  the  State  of  tbcTefta- 

» L^i  ^dc  hisV«  tcfta-  ^^^  ™  *  ^^  ^^  forbidding  or  hindering  the  Teftator  to  make  ano* 

del.ff.  &inf  §§.  15,16.  ther  Teftament  °  }  or  if  he  that  is  named  Executor  virill  not, 

»  §,  »lio.  inil.  quibus  or  doth  bccomc  unable  to  be  Executor  ®  5  and  by  many  other 

mod.tcfta.infir.&infra.  ^^^^^^  more  particularly  fhcwed  hereafter  p.     And  this  Kind 

■  Tit.  u  qttis  aliquem       r  rry  t\  i.t  «•  ••.-  i  -.         V\ 

teftari  prohib.  ff.  &  c.  o^  Tettament  ^hich,  once  bemg  good,  becometh  void  exf^ 
&  infra  §.  1 8.  fotcio^  is  fometimescallcd rupium^  i)9metimes-f rriteoi ^. 

<' L.  i.£f.  deinjufl. nipt.  r         .  .      ^'.       '  .      . 

&  irrit.  teftam. .  k.  infr.  §.19.        ^  Infr.  §.  10.  cuiti  reliquis  §§.  ufqae  ad  finem*        «  Tit.  de  injikft. 

r^p.  3c  irrit.  teftam.  £f.  d.  §.  aUo.  Inft.  quib.  mod.  tefta.  infir. 

•  ,  I 

Touching  the  former  of  thefe  void  Teftaments,  forafmuch 
as  we  have  already  declared  who  may  make  a  Teftamcnt,  what 
Thing  may  be  difpofed,  what.  Form  ri^- lawful,  and  who  may 
be  Executor  or»Legatary  ;  ai^  on  the  contrary,  what  Periba 
cannot  make  a  Teftament,  what  Thing  cannot  be  devifcd, 
what  Form  is  not  lawful,  and  what  Ferfon  is  not  capable  pf  an 
.£xecutor(hip  or  Legacy  \  it  is  a.  Matter  of  little  Labour,  and 
lefs  Difficulty,  by  Examination  of  the  PremiiTeSi  to  collet  and 
difcern  (4)  when  the  Teftament  13^  originally  void,  either  in 
Refpeft  of  the  Teftator,  or  oF  the  Thing; bequeathed,  or  of 
the  Form  of  the  Difpofition,  -or  ojF  the  PerAm  t»f  the  Exeemor 
or  Legatary.  Whereunto  it  may  be  added,  that  the  Tefta« 
inent  is  originally  void,  or  a^the,  leaft  voidable  by  Excepdoo, 
Mnfra §.  prox.  when  the  Teftator  is  compelled  by  Fear',  or  circumvented  by 

•  Infra  §.  3.  fraud  %  or  overcome  by  immoderate  Flattery  %  to  make  the 

*  >fra  §•  4.  f^j^g      It  js  ^Ifo  ^oi^i  from  the  Beginnhig,  fometimes  by  Rea- 
"  left  §.  5.  fon  of  Error",   fometimes  by  Reafon  of  Uncertainty*,  snd 

*  Infra  §  6.  cum  feq.  fomettmes  by  Reafon  of  Imperfection  y,  and  fometimes  becaufe 
y  Infra  §.  xa.  the  Teftator  hath  not  ammum  Ujlandl  »,  a  Meaning  to  make  his 

•  Infra  J.  13.  Teftamentor  Laft  Will. 

Touching  the  other  Kind  of  thefe  Teftaments,  luch,  I 
mean,  as  were  good  at  the  firft,  but  do  become  void  afterwards, 
we  fhall  fpeak  mor^  particularly  hereafter. 

§ .  IL     Of  the  Teftamcnt  made  by  Fear. 

'    ;^     \  '   \V  ExcepTion  of  Ttar  dejiroyith  the  ^ejlamtnt. 

'.J.        '  .      ..      ^  .  .2.  Whether  this  Exception  be  prejudicial  to  any  other  than  /j 
;,  ,     the  Author  thereof. 

;   ,  I      ...  . .  3»  WlicU  if^  the  Tejiarhent  he  qonju^med  with  an  Oath  ? 

■rl      ;  '  .   *  ~  4-  Wltat  if  the  Force  be  not  of  prefent -Hurt  ? 

.5':.  What  if  the  ^tjlameni  te  made  after  the  ITime  tf  tht  Vl9^ 
"  *.'  '\lence  offered^  citid  Mi  at  that  injlant  ? 
■  6*  TfThether  the  Tejfanient  made  hy  Fear  be  Void  ipfo  jure, 
''  ^i'  Zain'Pear  hlni^eth  not  the  Validity , of , the  JcfiaminU 

8. ^  The'T^/Iameni  confirmed^ after  Fear  pajl%  is  good. 
..,9'  ^hyTe/ldment  is  good^  Jftving  in  FavQur  of  tht  jiuthor  #/" 
■  '  fBis  Finr^  and  tns  Complices.  ' 

,,        r    .        -  .     .'  ^  ^0.    What 
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Part  Vn.  ^      HovrTeJtamehifbecmeVoid^ 

1 6.'  What  if  the  Tejlator  phtefi  that  he  made  his  T^'ejlament^  '     • 
being  compeHed  by  Fedrf  f^hether  doth  this^  pKotefation  make 
void  the  Teflathetit  ?' 

NOTHING  IS  more  icomrary^to  free  Confent  than  Fear  *•       [     j^^^      ]• 
( I  y  Therefore  that  Teftament  is  to  be  repelted  which  is  •Nihil  ?onfdrt(ui/d(C 
made  upon  juft  Fear  *".     Which  Concluiion  is  diverfly  both  ex-  f^S-  J'*'-,  ^\ 
tended  and  hmitcd ..  ^,.^^^^  ^^^^^.^  p^^H  ,^^ 

'  '  ^  ■  "ff.  Taf.  &  Si'ch.in  Kub, 

fi  qiiis  aliquem.  C«  qnamviii  fommiini  Dodt'ortfrnopiiiioiief  httjufmo^t^Mlaincnt.  tion  fit  ipfd  jure  nullum  ~ 
lit  per  Grail*  Thefaur.  com.  up.  §.  teft.  q.  23.  Soaiez.  1.  rec.  Icnten.  verb,  leilam.n.  c6,  C7. 

Thc.fii-ftjExienfibnJS,  that  rk«'Tcftaincnt  made  by  Fear  i*    ;* 
u^effoftual,  not  (2)  only  in  Rcfpefl  of.  that'Perfon  who  pu*    '     .  .   . 

theTcftator'in  Fear,  but  in  Rclptrft  of  othir'Pcdbnfi  aiib  ^$  *=GlbVin;R«A^fi  gms 
thQ*  ignotailt  of  that  F^ar  wberewith'.  the  XciiaPtoi*  WfeS'Ci)nJ  ^'^^^-P^P^^.-iSi^^fi^^^ 
ftr»bcdm-.hdr.BchiIf^.-   ,      •     ::     :         •   •     f  '•^%k\^kJS^^ 

"      •'     V  '  '  '   '•         '      '  biij.alj^uenatcflari,n.4, 

*■  Bir.  &  1^4  ubi  f»pr,-(^irv.-tfi»Ttn.opii|ioncm,ten^»tJ^;&5ichvd*  in  Rub.  (i  quU;'aIjqiiem,,C. 
Seddifbing^,  lit  iufp  in  linutac,  .4-  '         ' 


Secondly,  The  Q)  Teftament  is  overthrowi?.  hyihtExctp* 
tion  of  Fear,  thp*  ^|ic  Xeftator  ciid'with^ai^  Pfl(h>  coofirm  the       ■    -  ■   ';  '     •'''' 
fa;nc  during  the  Fear*.     For  where   a  Man  being  overcome, '"^f^^^cptAisjll^. 

with  Fear,  to  the  End  he  feayefcap'c  thnt  Danger,' doth  Tweaf     "'     '  '  '*"    ' 

to  perform  thatThipg  which  he  intendet^inot  M^ith  his  Heart; 

feis  Oatb'dpth'nof. give  any  Strength  to  that  AQ 'V     But  'DD.  ind  c. 


contrar^wife,  the  Act  is' To  miKhthe  Aveaker,  by  how  m^ch   fc^ij^rW' ^ '2'"<>*  3^« 
the  Sufpicion  of  Fear   bjr  i'his   extorted  Oath  is  made  Ihe  fe4^«V<.p..^.'4c' 
ronger.  "  ..     -  .j^.^-u...  .l 


Thirdly,  (4)  Not  only  that  Teftamenl  is  deprived  of  itsYa- 
lidity  which  the  Teftator  is- conftrained  to  make  by'pfefcnt 
Force^arid' Violence,' bttt  that  alfo  wheri*  the  Teftator  is  but 
only  threa^tcncd  with  ftiture Evils,  being  fuelias  mayrtbve jiift  «  Siehar.  In  d.  Rub.  fi 


Jence  agairtft-the  Teftator,  or  Threatnings  only  ;  is^alfo  whe-  tu«. 

thcr  the  Violente  be  open  or  fecrct  ^  :    Of  WhichTPuniihmerit  ^Sidiar.ind.Rab.juL 

we  have  no  great  Ufc  In  •  Mngland^  except  it  be  Forgery  'of  SmiLflJ?^;  *''"''*• 

^«*^»*-*  :..       .         «Sut.EiiaU.'aii.5.  c. 

Fourthly,  Albeit  (^)  the  Teftament  Verc   not  madeat  the  '^{t/.-' 
Tinoc  6f  thi  Violence  or  Threatnings  executed,  but  after-  » 

wardc  ;*yct  the  Caufc  of  the  Pfc'ar  ftiii  enduring',  it  b  of  no     '     '  '  ,♦ 

more  Force  than  if  it  had  been  tiiide  •  at  tht  Tittic  o£  'the  for- 
mer Beating  or  Thfeatnings  ^.  •   *  Zaf.  in  L.  fuob  turp«. 

ff.  dc  cond.  in  deb.  Peck, 
trad,  detcfta.  coajug.  L  i.  tit.  $.  n.  3, 

The  Limitations  of  this  for>mer  Conclufion  are  thefc.  Firft, 
The.Tcftament  (6)  made  by  Fear  is  not  void  ipfojure^  but  void- 
able by  the  Help  of  Exception  ^    The  Reaioa  is,  becaufe  *Bar.  inL.  fin.  fi  quit 
he  that  docth  aa  Aft  through  Fear,  doth  after  a  Sort  con-  "J*^*  '.^^'/''^^/^Jf 

x%  r  Are.  in  L.  z.  ft.  de  tdl 

R  %  fcnt> 


Hcw^  Teftof^Hfts  yconui;  Void.        Farlt  Vn^ 

"L.fimuHcr.f.pcn.it  fcnt ",  tjiat  IS  to  fay,  of  Two  Evils  he  chufeth  thclefs%  ani} 
""wcfcnb  irtk*.  quod  '^ billing  rathcr  tp  malcc  ^Tcftamcfit/ than  to  incur  the  Peril 
met.  caufa.  ff/  threatened  ^.     And  atbeit  fome  be  of  this  OpinioHi  t)i^t  the 

*»  Wefcnb.  ibid.  Tcftamcnt  made  by  Fear  i$  void  ipfojun  \  and  that  in  this  Cafe 

p  Vafq  dc  facccf.  cwa  3  conftraincd  Will  is  no  Will,  bcjng  rather  noluniai,  than  «- 
?n  ^ubTqoU  aUqS  ^'^^t^'  '  •:  Yet  the  common  Opinion  ii  againil'  them  J,  unkfs 
teft.  prohib.  c  thd  Coadtion  be  not  conditional,  but  precife,  lieceilary,  and 

•»yafq.d.§.  i7:p.5.  irievitibicr. "   .:      .•     '  .  ^..         . 

Gr^.Thcfaur.com.op. 

§*.  eeft.  q.  83.  Soarezv.eod.  1.  verb.  teft.  n.  $6,  $7.  Mantle  de  conjed*  alt.  vol.  1.  i.  tit.  3. 1.  l.tit.  7. 

'  Quia  omnino  deeft  vpli^taa.  Wefeo;  in  tU.  quod  QiA.  catt£iu  ' 

The  fecond  Limitatioii  is,  whep  (j)  the  Fear  is  but  a  vain 
•  L.  fi  qait  abal.off.dc  f^zt ' :  (For  a  juft  Fcar  only,  thkt  is,  fuch  a  Fear  as  maf 
junC'^''^''  ^*"«-  iiiovcaconftantManorW6n^an;mdccth  vc^idthcTe(hmjcnt«l 
•f  '  S^6  1  ^^  '^^^  ^^^^  of  Death,  or' of  hodiljr  Hurt,  or'of  Impiifofl- 
»  f;  ad  ^dientiail.  c.  D^^ptr  Of  of  tbc  tofs  of  all  0r  ipoft  Part  of  one's  Goods,  and 
camdileaus.d^iiisqp^  fuch  like  Fear  :)  Whereof  ho  certain  Rule  can  be  delivered, 
hictum  extra.  Mantic:  but  it  IS  left  to  the  Difcretion  of  the  Judge,  who  ought  not 

t'li^^'^fnfl  ^°^-^^'  ^"'y  to'confidcr  the  Quality;  of  the  Threatrilngs,  but  aHb  the 
'     *  ^'    '   '  V  Perfons,  as  well  threatened,  as  threjttenltigfi^nd  in  the  threaten- 

ed, the  Sex  j  the  Age,  the  Courage,  or  Ppiillanimity ;  and  in  the 
Pcrfon  threatening,  the  Power,  the  Difpo^tion,  and  whether 

V  Menoch.  dc  Arb jud.  he  be  a  mccrBoaltef,  dtPerformferof- his  Threats ». 

4e  prob,  cooc.  1054.     Mtm  Meooch.  dratSl.  de  prjefum.  K  3.  prcf.  i^^<       . .    , 

Thirdly.,  if  .the  (8)  Teftator  afterward,  when  there  is  no 

,     _  -  w  . .        ♦  Qjipfe  of  Fear,  d6  ratify  and  confirm  tkc  Tcftam(;nt,  I  foppo'<f 

«L.».c.dch5$3uaBvi,  thd  Teftament  to  be  gooij  in  Law  ^, '  ' 
&Jt.L.fiob'Ttirp«m.ff.  .    J    .    .    r   ^     ii.,  ./    .r>..-      ^  -     , 

de  cond.  indeb.  Sich^.  in  L^  fi  per  viip.  C.  dc  his  qtis  vi,  &c.  n.  3. 

Fourt|^ly,  Where  (p)  it  is  faid  ^h^t  ^Jic  Teftamcnj  is  imcffec- 

tual,  as  well  in'Rcfpcft  of  ^he  Author  of  the  Fear,  asof  odiefl 

.  ,  fof  whom  be^jctorreth  any  fiefiefit  Jo  tjie  Tcftameot :   ^^ 

•       . .      .       if  the  Tcft'^toir  of  hi?  own  AcqorcJ  dp- in  the  fapie  Tcftameat 

""^""V-i^h  ?°^  h^  bcquefath  dny  Legacy,  to  any  oth^r  P^^rfqn^  befides  t^^fe  afore- 

r;  W^tit.  C,  n.  7.:' ,  mmc<\f  the  Tcftametit  m  that  I^cfpeft  is  not  unlayrfiil  r. 

-     :      f  ifthly,:  If- the.  ( I  o)Xeftator,  after  the  Making  of  the  Tei- 

tamcnt,  c|oafiirm  or  proteft  geiderally,  that  the  Tcftament  hy 
him  m^dewasdqne  through  .tear,-  np^  ^xprcflwg  particularly 
'  fcywhdm  he  was  compelled  thereunto  ;  fuch  bare  ProtetotJOfl 
.^aM.ind;L.t.^f antic;  ^^^y^  ^^^  ^jjke  void  the  Tcftamenf  *  :  But  if  the  Teftator 
tit.T'n   5  doth  exprcfs  by  whom  he  was"  9pnftrainea,  proteftingthatb^ 

•  Mantic!ubifwpra,Si-  TTOilld  gladly,  alter  the  Teftau^ent,  but  for  Fear  of  the  r^ 
char,  in  Rub.fi  quisali-  fqq^  by  him  ii;|mc4  a  '^Y'  ^^^^  Aflcrtion  the  Tcftamcftt  is  vowi 
quern  tcftari  prol^ib,  c,  ^^ ^^^^  ^^^^  ^^^^^  Prejudice  of  .thofc  Pcrfw?  •.. ,      ...  - 


—        •     i 
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]Pa|t  ^IL        Sbw  Tefiamenls  become  Void. 

§.  in.    Of  Teftaments  made  by  Fraud. 

f.  Fraud  as  deUftahU  as  F^ce* 

2.  Wbetlier  all  Manner  of  Deceit  he  eviL 

3.  Pf^b^t  if  tie  Deceit  be  very  fnuflL 

FRAX7D  (i)unolefsdetcftablemLawtha|iop0iiForcc%  •  OM«n.  4e  Aaion. 
Wherefore  when  the  Teftator  b  circumvented  by  Fraud,  ^^'  ^'^cCbif'^  ^^ 
the  Tcftament  is  of  np  more  Force  than  if  he  were  conftrain-  f^f  TOn'oiim/dciiiof- 
cdbyrcar^  fic.teiU.L,.i*dccxcef>. 

Neverthelefs  {%)  wb^n  the  Deceit  is  not  evil,  bqt  good,  (for  dol.  ff.       .     ,   , , 
all  Deceit  is  not  evil  %)  fuch  Deceit  doth  pot  binder  the  Tcf-  ^^^'  ^  "^  ^*  ^^ 
lament^.    For  Example  ;  the  TeftajLor  intending  to  beftow  aU  a  Bald.iiiL.fi<^ui«ali« 
bis  Goods  upon  fome  vile  and  papghty  Pprfon,  omitting  his  qnem  teiUri  prohib.C, 
ihoncft  Wife  and  dutiful  Children  >  if  the  Wife  or  Children  *  ^'^"-^  «  *«^  ^*^ 
beguile  t}ip  iTeftator,  poriuadmg  hl^x  that  that  lewd  Perfon  is 
^dead  ;  or  by  fome  other  Means  deceive,  the  Tpdator,  and  fo 
procure  tbemfelves  to  be  n^ ad.e  E^cecutors,  or  univerfal  Lega^* 
.taries :    Th\%  Deceit  is  not  reproved  as  ev^,  ^nd  therefore  the 
Teftamcpt  1^  not  to  be  rcpellefi  a?  unlavful  %     .  •BaW.ind-Ui.n.  i> 

It  feemeth  (3)  alfo  that  {the  Tcftament  is  not  void,  vrhen  th6 
Deceit  is  very  light  and  imall,  fuch  as  cannot  beguile  >{>rudent 
Man  or  Woman  ^    For  as  that  Fear  only  i^  termed  j<uft,  and  'C.  cumdifedasidcliw 
is  able  to  overthrow  the  Tcftament,  which  may  overcome  a  qa«vivelmctvi  canfa 
conftant  Man  :  .  So  that  Peceit  only  feemeth  fufficient  to  re-  ""r*  -j 

pel  the  Approbation  of  a  Teftament,  which  may>de(:eive  a  pru-       L     477      J 
dentPertpn?.    Howbeit»  (if  this  Limitation  b&  true,)  yet  as  cPanor.ind.c.aimd!- 
in  thatCafp  it  is  left  to  the  Difcrctipn  of  the  Judge^  to  deter-  ^""^""^S;;!'!^^^- 
inine  what^caris  juft,  refpefting  the  Quality  pf  the  Threats^  k2,'BariBi"!dcgMi* 
together  wit^  the  DifpoQtion  of  the  Parties  \  fo  in  this  Cafe,  ter/ff.  dedolo,  inpria. 
the  Jiid^e  comparing  the  Deceit  with  th^  Capacity  or  Under-  <l*  L* 
ftanding  of  the  Perfon  deceived,  m^y  beft  difcern  whether  it 
be  fuch  a  Deceit  as  may  overthrow  tbe  Teftament,  or  not  ^»    •  ^  Av%^  ^  c«  dikdU 

How  the  Teftator  may  be  induced  by  Frai^d  to  make  or  re- 
voke his  Teftament,  were  it  no^  that  (he  Crafty  would  put  the 
fame  in  Pra^ice,  is  a  ^li'hing  not  altogether  unworthy  thp  Un- 
derftandingl  But  left  by  Inftru£ting  the  better  to  .avoid  thq 
famcj  I  might  aMb  teacli  the  £yiUaffe£ted  \o  follow  the  famei 
iiifBceth  it  to  refer  the  Reader  to  th^t  which  hath  been  fpoken  . 
pf  captious  Wills  ^  and  to  that  which  hereafter  (hall  be  isipr^part.  4.  §.  n. 
uttered  of  forbidding  or  hindering  the  Teftatoi:  to  make  or  alter  ^ 

his  Will  V  •  •  ..   MnfraJ.  10. 

The  FatKer  having  made  his  Will  ip  Form,  and  his  Wife  i  Vern.  196.  nrhjttn 
fble  Exccutni,  and  his  Son  (being  informed  that  fuch  Will  verfui  rtynn. 
was  made)  came  to  his  Mother  whilft  his  Father  was  living,  and 
perfuaded  her  to  ufe  her  Ihtcreft  with  his  Father,  (;hat  b«  (th^ 
Son)  might  be  made  Executor,  becaufe  there  being  Debts  to  be 
paid,  the  Executorfhip  would  be  troublefome  to  her,  and  that 
he  being  a  Member  of  Parliament,  could  better  deal  with  the 
(Jreditorsy  and  declared  that  he  would  be  only  an  Executor  in 
Tnift  for  her  •,  accordingly  the  Mothejr  prevailed  with  ttie  Fa- 
ther to  alter  his  Will  and  make  the  Son  Executor,  and  by  his 

•  •  *.  :  ■      .'  »  1 


I 


Bow  Tefiamems  bUmne  Vpid.        Part  VTL 

■ 

nev  Wni  fhe  bad  only  a  Legacy  of  5c /•  givf  n  her  ;  and  fooa 
afterwards  the  Father  died,  then  the  Son  fct  up  for  bimfeif, 
and  denied  the  Truit  for  his  Mother,  or  that  the  Will  wa^ 
drawn  by  hU  Directions;  but  afterwards  in  his  Anfwcr  to  a 
Bill  exhibited  againft  him  the  whole  Matter  was  confefled;  and 
thereupon,  though  not  ruft  was  declared  m  Writing  accord- 
ing to  the  Statute  i  yet  it  appearing  to  be  a  Fraud  the  Plaintiff 
had  a  Decree. 

A  W^l,  tlio*  good  at  Law,  may  in  Equity  be  fct   aliJe  (or 

Fraud  ^  as  if  ^.  ihould  agree-  to  give  B-  Bank   Notes  to  the 

Amount  of  looc/,  in  Confideration  th^t  B.  woi^ld  make  his 

Will,  and  thereby  devife  his  Lands  to  /^.  and  accgrdingly  B. 

-'  does  make  a  Will,  and  y/.  gives  5.  the  Bank  Note?,  but  thclc 

Bank  Notes  proved  to  be  forged  v  this-,  though^good  Will  at 
Iiaw,i{hall  noverthe^cfs  beavoided.in  Eqtiity.  •  if'//,  tiad  de- 
vifed  his  Land  to  his  Mother  in  Fee,  and  afterwards  J.  S,  had 
told  yf.  that  the  Will  was  Void  for  want  of  its  being  ^ojell gu/ird^ 
edy  and  that  he  would  make  another  for  A.  that  fhould  be 
^fk€^\^\\j  gti^pded^  and  accordingly  did  make  another  Will  for 
^.  wheraby  the  Eftatc  had  been  dcvifcd  to  the  Mother  for  fifie 
only,  the  Remainder  to  J.  5.  in  Fee  •,  this  would  be  a  good 
Will  at  Law,  If  attefVed  purfuant  to  the  Act  of  Parliament, 
but  would  be  fet  afide  in  Eqpiry  for  the  JFraud.  GoJsW  'Tracey^ 

1  jyiUiufTH  28^7^  isf  vide  1  Chan,  Rep:  r2,  66. 

Said  by  Lord  Commiffionpr  ^^itj'//,  tlYat  there  was  a  Dif- 
'  ferezice  betwixt  ^  Deed  and  a  f Pill  ^sintd  from  a  weak 'Man, 
and  uipon  Mifreprefentation  or  Fraud  ;   for  if*  a  Will  be  gain- 
ed from  a  weak  Man,  and  by  falfe  Reprefcntation,  this  is  not 
.  a  fufficient  Reafon  to  fet  it  afide  in  Equity  ;  as  was  determii?* 

r     ATS     1       ^  '"  ^^^  ^^^^  of  the  late  Duke  of   JVWr^7/7/A  Will,  between 
^        i  \.    ^     '  Lord  Tidfiet  and  Lord  Ciarff  and  in  the  Cafe  of  Bodvil  and 

Rcberts ;  but  where  a  Deed  (which  is  not  revocable  as* a  Will) 
is  gained  from  a  weak  Man  upon  Mifreprcfentatioii,  and  with- 
out any  valuable  Confideration;  the  fame  ought  10  be  fct  aliJc 
in  Equity k  ^^  James  v.  Greaves^  2  WUliams  2']b, 

It  was  decreed  \n  the  Houfe  of  Lords,  that  a  Will  of  a  real 
Eftate  could  not  be  fej:  afide  in  a  Court  of  Equity  for  Fraud  or 
Impofition,  but  muft  firft  be  tried-  at  Law  on  Dcviifiavit  \»rl 
votty  being  Matter  proper  for  a  Jury  to  inquire  into.  21  Ju^j 
1728.     Bran/hy  Tixxd  Kerridge, 

The  Spiritual  Court  has  Jurifdiftion  of  Fraud  in  obtaining 
a  Will  of  a  perfonal  Eflate,  and  can  examine. the  Parties  by 
Way  of  Allegation   touching   the  Fraud.      t  IVHUams  388. 

2  Pl^illiams  286*  2  Vern.  8,  9.  Though  fuch  Wills  are  not 
to  be  controverted  in  Equity,  yet  if  the  Party  claiming  under 
fuch  Will  conies  for  any  Aid  in  Equity,,  he  fliall  not  have  it, 
2  Vern.  76. 


§.  IV, 


Part' VII.'       B9wfipinkfitsb0comeV<n^^  % 

> 

%,VT.    Of  Teftam^nta  invidc  ty  Jlattiorsr/ 

t 

<         •  ■ 

2,  J^Afl^  tj  Fear  go  before  ? 

3.  What  if  Fraud  be  intermingUd  with  Flattery  t  / 
4*  JF'Atf/  ^  the  deflator  be  of  njoedk  Judgment ^  and  the  Legacy 

great, 

5.  What  if  the  Teftator  bi  un^r  the  Government  of  the  Flat* 
terer  f 

6.  What  if  the  Flatteries  be  immoderate  T 

7.  What  if  the  Tejlator  ha^e  made  a  former  Teflament  ^ 

IT  iiB  hot  (1)  tfnlawful  for  a  Mail  by  honeft  Intcrceffions,  • 

and  "Perfuafions,  to  proctirc  either  another  Perfon.or 'him-  IPqIj^^j '*i^^*5 
felf  tobc  made  Executor"  :     Neither  is  it  altogother  unlawful  r.foi^ig^iaaSon!^ 
for  a  Man,  even  with  fair  and  flattering  Speeches,  to  move  the  tcftamcnto. 
Tcftator  to  make  him  h  is  Executor,  or  to  give  him  his  Goods  ^\  *  ^«  "^^  ^  9«»«  ali^«eiii 
cxccpt-tn  the fii  Cafe^  following :  ^  '^      •      Ic  Dofl^wlf  ^  ^' 

y\\t  firft  Cafe  is,  when  (2)  he  tliat  is  rilade  Executor  did 
firft  threaten  the  Teftator,  and  thereby,  did  put  him  in  fear : 
iFor  then  it  is  juftly  fufpcfted  and  preftimcd,  that  the  Teftator 
is  moved  to  makd  His  Tcftament  rather  by  Fear  than  by  fair 

iSpeecheS  *.  ^  •  P^clc.  de  tcft.  conjag. 

1.  1. 1,  9.  n.  23.  Jaf.  Bi 
iBicb.  in  L.  olt,  b.  ii  quis  altquexn  teftari  prohib.  Menoch.  de  arb,  Jild.  c.  39$.  n.  41.  verb^hoc  fortiUf. 

The  iecondCafe  is,  (3)  Wheti  unto  Flattery  is  joined  Fraud 

or  Deceit  **.  '  Sich.  in  d.  L.  «1t.  n. 

<  '  I3«  Olden,  de  aSiob. 

clalT.  $.  f.  ^18.    McBOch.  dy.qUV  39$^  n.  41^  Afflia.  decif.  6^ 

The  third  Cafe  is,  (4)  when  the  Teftator  is  aPerfon  of 
treak  Judgment,  and  ealy  to  be  perfuaded,  and  thcf  Legacy 
creat  **.  '  Molin.  in  Apofltn.  ad 

The* fourth  (5)  Cafe  like  unto  this  is,  when  the  Teftator  is  ^^''  '''"^'-  ^^^'  ^  . 
under  the  Government  of  the  Perfuader,  or  in  his  Dangef  '.  » Molin.  in  ApoftiL 
And  therefore^  if  the  Phyfician,  during  the  Time  of  Sicknefs, 
be  inftant  with  the  Teftator  to  make  him  his  Executor,  or  to 
give  h^m  his  Goods,  this  Tcftamcnt  is  not  good^j  for  the.  '  Peck;  de  tcftam.  cok- 
Law  prcfvimeth,  that   the  Teftator  did  It  left  the-  Phyfician  In^i' ArchiatV" dt^"^ 
ihould  forfake  him,  or  negligently  cure  him  ^     So  it  is  if  the  f^  ^  mcd!*?iof  C.**' 
Teftator  being  fick,  his  Wife  negleft  to  help  him,  or  to  pro-       r      .^g   '1  * 
vide  Remedy  for  the  Recovery  of  his  Health,  and  neverthelcfs  t  pcAius  nbi  fupi  SL 
in  the  mean  Tiitie  bufily  apply  him  wi^h  fweet  flattering  Speech-  in  c.  17.  eod.  L.  Lueas 
e$,  to  make  her  his   Executrix,  or  to  beftow  his  Goods  up-  <i«Pfnnain<*LArchi- 
on  her ;     For  in  this  Cafe  the  Difpofltion  is  uneflTcftual  ».         K/"^^^^^^^     ^Xu\ 

^efiwnrhmtewMtimiufqiieitilor,     "  Peckius,  lib.  i.  dc  teft*.  .cOQJiig.  c.  <^  n.  $.Math.  de  Afflia.deciC  69. 

The  fifth   Cafe  is,  (6)  t^hen  the  Perfuader  is  very  impor-^ 
tunate  *  :     For  ah  importunate  Beggar  \i  compared  to  sin  Ex-  f  ^*^^  *o-  q-s.Abb. 
tortor  r.  and  it  is  an  impudent  Part  ftill  to  gape  and  cry  upon  LeiLTtrMtn^fh! 
the  Tefl:ator,  and  not  to  be  content  with  the  flrftorfecond  deArbit.  jud.car.  595. 

Denial ^.  n.  41.  ttlatiusPecldus 

.-  -  ^,     ,       .  ■       '  d.  c.  94  n.  9, 

^  Im'oL  in  c.  petuio  de  jnre.  Peckius  in  d.  c.  9.  n.  ^h^  t ,  ^,  perfuadere.  ff.  deier.  cor.        *  Peckiai 
tibi  Tttpr.  Hebvit  Trad,  de  rescript.  %,  glofl*.  3; 

The 
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M^  Te/Umtf^  ieeMe'  Void.       Fixt  VIL 

The  fixth  Cafe  is,  (7)'wheii  the  TeftsitQr  hath  m^de  aiiodier 
.  Teftamem  before  i  for  thcnf  the  later  Tcftament,  mauie  at 
the  Inftigation  or  Requeft  of  another  Perfon,  b  not  good  m 
Prejudice  of  the  former  *,  as  elfewhere  is  and  (hall  be  decUr** 
*  Si»eiti.}an.  eoiiiil.14.  ed  f* 
Tol.  ft*  Pcckint  in  d.  c« 
y.  irerfic.  tcitio.       fSvipn'puU%*  f.  t}.  intra  $.  14.  limitac*  4. 

5.  V.    Of  Error. 

t.  £ri^or  May  tap^n  in  divers  Refped/, 

2»  Of  Error  in  the  Perfon  of  the  Executor  or  Legatary, 

3.  Of  Error  in  the  fiame  of  the  Executor  or  Legatary.  \ 

4.  Of  Error  in  the  ^ttality  of  the  Executor  or  Legatary. 

5.  irhetber  a  falje  Camfe  makes  void  the  DiJ^tion. 
'6.  Eriror  In  the  Thing  bequeathed^  tnamfMU 

'  *]•  Of  Error  In  the  proper  Name  of  the  Thing  bequeathed. 

U.  W  Error  In  the  Name  appellative  of  the  Thing  bequeathed. 
9*  Uf  the  Djjference  betwixt  apr(^r  Name^  and  a  Name  ap^ 

pellatlve. 
10.  An  OhjeBlon^  vnth  the  Anfwer. 
li.  Certain  Cafes  wherein  Error  In  the  Name  appelhOxve  is 

.not  hurtful. 
I  a.  Error  In  the  Subjance  <f  the  Legacy  doth  deftroy  the  Le» 

13.  Error  In  the  ^pantlty  of  the  Thing  bequeathed  is  met 
...  hurtful. 

14*  Certain  Cafes  wherein  Error  In  ^antity  doth  deftroy  the 

Legacy. 
15.  Certain  Cafes  wherein  Error  In  the  ^antlty  of  the  Thing 

bequeathed  as  a  certain  Body  Is  not  hurtfuL 
l6*  Error  in  the  polity  of  the  Thing  bequeathed  doth  net  de^ 

firoy  the  Legacy*, 
17.  Error  in  the  Form  of  the  Difpofition  doth  deftroy  the  Force 

thereof. 


E 


R  R  O  R  doth  fometimes  overthrow  the  Difpofition  of 
the.Teftator;  fometimes  not.  Therefore^  that  we  maf 
tinderftand  whether  this  Error  hurt*  or  not,  we  are  to  confi* 
der,  (i)  whether  the  Error  doth  refpeA  the  Executbr  or  Le* 
gatar}",  or  the  Tiling  bequeathed,  or  the  Form  of  the  Difpo- 
iition.  And  if  it  do  refpeft  the  Executor  or  Legatary,  then 
wlietber  the  Teftator  do  err  .in  the  Perfon,  or  hi  the  Name,  or 
in  the  Quality  of  the  Executor  or  Legatary. 
[     480     ]  When  (2)  the  Tcitator  doth  err  in  the  Pcrfon  of  th^  Exe- 

cutor or  Legataryi  fuppoiing  him  whom  he  maketH  Executor^ 
or  to  whom  he  doth  bequeath  any  Legacy,  to  be  another  Pcr- 
•  L*  quotici.  ff.  harcd.  f&h  than  hc  IS,  the  difpofition  is  void  *.    For  Estample;  the 
iixftit.        '   '  Teftaior  ifttehdirig  to  make  Jobu  at  Stile  his  Executor,'  or  to 

give  to  John  at  Stile  an  Hundred  Founds,  he  faith,  I  xnake 

John  at  Noke  xhy  Executor,  or,  I  give  to  John  at  Ncke  an 

Hundred  Pounds.     In  this  Cafe  neither  can  John  at  Stile  nor 

fc  DD.  in  d.  L.  qnotics.  Jda  at.  Nokf  fce^  Execiftors,  or  obtaiii  the  Leaacv^    The 

Rcafov 


Part  Vn«        How  Teftaments  beame  wid* 

Reafon  is  this  :  •  ^oin  at  Noke  is  excluded,  becaufe  the  Ter- 

iatoi'  never  thought  it ;  Join  at  Stile  is  excluded,  becaufe  the 

Toftator  never  fpoke  it :    Por  Meaning  without  Speaking  is  , ,  ,         .     -  .  -^ 

nothing,  and  Speech  without  Meaning  is  lefs  ^  ambiguo,ff.  dcreb-dub* 

A  iifrortg  D^criptioH  of  the  Legatee  of  Devifee  doth  not 
make  the  Will  void,'fb  as  there  ih^^y  be  a  Certainty  Ivhat 
tcrfon  the  Tcftator  intendeds 

Thus  a  Devife  to  T,   S.  the  eldeji  Son  of  k.  5.  altho*  his  3  Leon.  I's,  19. 
Kame  was  not  T.  S.  but  W.  S.  yet  the  Will  is  good,  becaufe  ^"^^"^  35-  s.  a 
there  was  a  Certainty  o^  the  Perfon,  for  the  Father  can  haVe 
but  one  eldefi  Son. 

Where  there  are  leveral  Defcrlptions  of  the  fame  Perfon,  Br^vm  vcrfiis  Peati 
they  muft  concur  at  the  Time  of  the  Will  executed,  or  'tis  '  ''^"^y^*^'  s  C 
void  -f  as  fot  Inft.  nee  5  the  Teftator  having  two  Manors,  (viz.  J  q^'^^  ^^'  s!  (X 
TVarneff  and  Churchall^  he  devifed  Warnets  to  the  cldeft  Son 
of  Richard  Fo/hr  in  Fee,  and  the  Manor  of  Churchallto  Mar^ 
gery  Waters  for  Life,  and  if  ihe  die,  any  of  Fojierh  Children 
being  then  living,  thc:n  to  him  who  fhall  have  the  Manor  or. 
iParners  :  This  Richard  Fo/fer  had  two  Children  Qeorge  and 
yohn  /  the  faid  Geotge  died  without  Iflue,  then  John  entered 
and  fold  Warners,  and  afterwards  Margery  died ;  adjudged 
that  John  ihould  not  hzvc  Warners,  for  there  were  two  De- 
fcriptioos  of  his  Perfon  in  this  Will,  (viz.  J  the  Devife  was  to 
JPo/ler*s  Child,  and  if  this  had  flood  fnigly,  then  John  would 
have  been  entitled  to  the  Manor  of  ChUrchalL  becaufe  he  was 
Richaird  Fojlers  Child,  and  living  at  the  Death  of  Margery; 
but  it  muft  be  fuch  Child  who  fhould  hate  the  Manor  of  War^^ 
tiers  at  that  Time,  alid  that  could  not  be  John  Fojler^  for  he 
had  fold  it* 

The  Teftator  having  a  Son  and  a  Daughter ,  devifed  his  Lands  Son  vcrfut  Smiti^ 
to  his  Son  in  lail  \  and  if  he  Ihould  die  without  Iflue,  then  ^~-  EUx.sja, 
^f  o  remain  to  the  next  Heir  of  his  Name  ;  the  Son  died  without 
llTue,  the  Daughter  iJbas  married  ;  and  it  tvas  adjudged  that  the 
mxt  Heir  Male  (hould  take  it ;  for  tho'  the  Daughter  was  the 
iicxt  Heir,  yet  fhe  was  not  of  the  Name  of  the  Teftator,  that 
being  loft  by  her  Marriage^  ,  So  where  the  Devife  was  to  T,  S.  yoj^/o/t'sGafcjCfcEIiik 
in  Tail,  Remainder  to  the  next  of  Kin  of  his  Name  /  and  it  hap-  57^- 
pened  that  the  next  of  Kin  was  his  Brother's  Daughter^  who 
ot  that  Time  Was  married :     Adjudged  ihe  had  no  Title,  for 
the  Reafon  in  the  Cafe  laft  mentioned ;  but  if  (he  liad  been 
unmarried,  then  fhe  had  been  the  Perfon  defcribed  in  the  WilJ, 
(viz. J     The  next  of  Kin  io  the  deflator,    and  likewife  of  his 
■  Name. 

The  Teftator  having  a  Son  arid  a  Datghter,  devifed  that  crmden  verfb*  CUrtii 
his  Lands  ihould  defcend  to  his  Son,  and  if  he  died  without  Hob.  29. 
Iflue,  ihfen  to  the  right  Heirs  of  his  Name,  equally  to  be  de-  ^^\.  ^^^'  ^*  ^•- 
vidcd,  Part  and  Part  alike  :  the  Son  died  without  Iflue,  the  a  RoU.  aIm-%^^^^^^ 
Daughter  had  IfTue  a  Daughter  and  died  \  George  Cowdeh  the 
Brother  of  the  Teftator  was  cf  his  Name,  but  not  the  right 
Jieir,  the  Daughter  of   the  Daughter  was  his  right  Heir,  but 
not  of  his  Name, :     Adjudged  that  Geofge  Cowden  had  no  Ti-       f      /^Sl      ] 
tie,  for  the  Teftator  never  intended  he  IhouW  have  any,  be- 
caufe ic  was  to  go  to  the  next  Heirs  sfhis  Name, 

Vou  ir.  S  There 
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How  Teftaments  become  "ooid.        Part  l7n* 

Stead  vcrfBs   B:rrien,      Tlicrc  IS  another  Cafc  to  tWs  Purpofe  repoJrtcd  in  ftveral 

?  Mod.1l5l'.  S.  c,  ^^^^^  •    f'  '^^^  Tcftator  had  a  Son  and  Gtanifon  both  named 

T.  Jonis  135.  s.  c»  Robert ^  and  he  devifed  his  Lands  to  his  Soii  Robert  ia  Fee, 

I  Vent.  341.  S.  c.  and  gave  a  Legacy  to  fils  Grandfon  Robert  s  hut  Robert  t)itS<^n 

*  ^m'a^^'  ^'<f  V  <^>*"g  ^"  ^^^  Lifetime  of  the  Tcftator,  he  nev^  publilhed  his 
i.  Mod.  313.  b.  L,  ^.jj^  ^^j  declared   that   his  Intentidrt  was,  that  Robert  hii 

Grandfon  fhouldtakc  by  the  Will  inftead  of  Robert  his  Fa- 
ther :  It  was  obje£led  that  this  neW  Publicatibn  of  the  Wxl^ 
by  Parol  conid  not  alter  the  Wordi  of'  the  tfrritten  H^ill^  fo  as 
to'  put  a?  new  Senfe  on  thedi,  for  Son  and  Grmtifon  are  diffe- 
rent Names  of  Appellation,  and  (ignif]^  diftinft  rerfons^  bat 
Three  Judge*  werie  of  Opinion,  that  the  Word  Son  in  the 
V  Will  is  applicable  to  the  Grandfon^  for  he  \%  a' Son,  and  more; 

feut  this  Judgment  Wa*  reVericd  on  a  Wrk  of  Errot  in  B.  iC* 
for  that  na  parol  Declaration  can  carry  ttfe  Lands  to  one  Per- 
fon,  where  by  the  Words  of  the  WiU  ki  Writing,  they  arc  cx- 
prefly  deviied  to  another,  as  in  this  Cafe  th:ey  wereto./iS^  &»/ 
V  and  the  Teftator  hinifcif  had  in  this  ve#y  Wt6  diftinguillied be- 

tween tht:  Son  and  Grandfon  ;  for  he  gave  his  Lan<b  to  one  and 
a  Legacy  to  the  other,  To  that  this  new  Publication  and  oarol 
Declaration  can  never  make  the  WordI  Grandfon  figoify  611  ut 
the  Written  Will. 
miM  verrus  ^jvrZT,  The  Hufband  rfevifed  his  Lands  in  Wifkow^  #hich  were 
i  v'l;  ^K^*  q  r  d^^^'d  on  hii  Wife,  and  declared  that  they  ftiould  be  in  fall  for 

2    Vent.  50*    0»-^»  iT»  '^%  •        wv%  %        %.  *      r  Ah 

her  Jointure,  when  in  Truth  they  were  not  before  eftated  m 
her :  Adjudged  that  the  Heir  at  Law,  and  not  the  \Vifc> 
fliall  have  the  Lands,  becaufe  they  are  not  devifed  at  alt  to  the 
Wife,  for  he  only  declared,  that  they  were  atrtsdj  fettled  &m 
her,  which  mud  be  before  the  MaUng  (be  WiUj  in  wliich  lie 
was  miftaken. 

When  (3)  the  Teftator  doth  err  in  the  Name  of  the  Execu- 
tor or  Legatary,  and  not  in  the  Peribn,  fnch  Error  doth  not 
M..Gmnonimc.c.dtt  huRt*,  but  in  certain  Cafes.  One  is,  when  the  Teftator  is 
Ma*r  &  Sichard.  in  d.  ^Hnd ;  for  then  it  is  fufpeftcd  tliat  the  Teftator  doth  miftake 
jL.fi  in nomipe.Ripaift  theiPerfon,  together  with  the  Natne  *.  Another  is,  whtn  the 
I.,  fiquisinfund.  ff.de  Teftator  doth  err  in  the  Name  of  his  own  Son',  or  of  his 
JsTchi""in  d"T  "fi^ui  ^^^^^^  ^-  '^^  Rcafon  is,  for  that  thisgrofs  firror  doth  note 
noi^iM!  n"  14.  Ripain  the  Tcftator  of  Folly  K  But.  a  Fool,  or  he  that  is  not  of  found 
L.  fi  quis  fund.  ff.  de  Memory,  cannot  make  a  Tcftament  ^  Much  more  is  the  Dif- 
Jcg.  I.  ubi  fublimitat  pofition  void,  if  the  Teftator  do  err  in  his  own  Namc»:  As 
v^'nar&erata  if  the  Tefltator  fay.  I  F./.r  make  my  Teftament,  where  his 
.eflet  fiiius  in  loco  re-  Nante  IS  JoBn  :  For  this  is  a  plain  and  evufent  P^oof  of  ha 
inoco.  Folly,  or  lack  of  fufficient  Memory. 

9  Rlpa  ia  tl.  JL..ri  qaam- 

vis.  n.  8.  ^  Sicbard.  8c  M  m  d..L»  (iin  nomine.  >  Saprak^*  part.  $•  44  ^  JiLind.  L  ft  in 
nomine.  ^  Bar.  in  L.  cumin  liberh.  C.  dc  h«ced» iaftit.  &  eitcoBmuAis. opinio,  ut  per  GfaCTlie* 
faflr.  com.  op.  §,  lailit.  q^  29.  fi.  z. 

*  L.falfadcmonnratio.  When  (4)  thc  Tcftator  doth  err  in  the  Quality  of  the  Exe- 
^' f '°"t  Mtndc°dc  ^^^^^  ^^  Legatary,  this  Errdr  is  not  hurtful-,  unlefs  that 
cohjca!  »It.  vollib.  4.  Quality  were  thc  final  Caufe  wherefore  the  Teftator  made  hia^ 
tit.  s.  n .  1 6.{'aui  de  Caf-  Execiit or  OT  Legatary :    Foe  the.  Error  ixk  fuch  t  Qgality  doUi 

tro  in  D.  quocic).  ff.  dc  ' 

hscrcd,  iuilic 


JPait  VIL        H(m  TeSanienis  bemme  voidi 

tiial^e  void  the  Difpofition  ^.    For  Example  i  the  Teftator  faith,  *  ^  •  '^^^i^*  profcffio.c. 
I  make  jny  Couiiii  John  at  Stile  my  Executor,  or,  I  give  to  mv  oVf^*'       ji^vrkn 
Cojafin  John  at  Sttie  an  Hundred  Pounds ;     In  this  Cafe,  if  &  Graff.  Thcfaur.  com. 
j^otn  at  Siilf  b^  not  Cjoufin  to  the  Te(^ator^  he  ,cannot  obtain  t)p.§.  iDaii^.z9^n.4. 
the  Executorfhip,  or  Legacy  ^    Hereunto  k  may  be  added,  »^tr«ferth|uicop^e& 
that  if  the  Teftator  do  erroneoufly  cxprefs  a  falfe  Caufe,  the       t     4°^     J 
pifpofitioa  is  void  p.    For  Example ;  the  Teftator  faith,  be  3A?ff*^tcS^f^^^ 
caulc  thou  didft  lend  me  aniiundred  Pounces  *» ;  or,  because  itVappeiiareillumcon- 
xny  Son  is  dead,  thou  (halt  be  my  Executor  r :  In  which  Cafes,  fangumeum  fuum. 
the  Caufe  being  falfe,  the  Difpofition  is  of  no  Force.     And  '.Bar.  in  L.  dcinoiJlra- 
although  k  be  written,  that  a  %  Demon  ft  ration  or  filfe  cod:TtZTf\% 
Caufe  doth  Dot  hurt  the  Difppfition  * :    Yet  that  is  to  be  « Bar.  ubl  fopra.  ycril 
i2nderfto.od,  inhere  tlie  Teftator  doth  not  ignofamly,  but  wit-  quadamcau&proxima. 

mgiy '  cyp^s  the  f«K.        ;.  •  L':'^S.Ki.t 

KsBred.  inftit.  C.  n.  3, 
'  L.  cum  tale.  f.  falfam.  4*^  copid.  &  demon,  ff.  §.  looge.  InAit.  de  lega.  t  CIoC  in  L.  1.  C.  ae 
faUa.  caufa.  adje^^.  U.  ibi  Dodli^res.  '        ' 

put  (5)  when  the  Teftator  doth  ignoraiitly  exprefs  a  Caufe, 
which  is  fo  annexed  unto  the  Legacy  ^,  as  without  the  which  "  Bar  in  d.  L.dcmon- 
Caufe  he  would  not  have  given  that  Legacy*  :     In  this  Cafe,  ^'^'o.  §  quod  autcm. 

^•_     -r^      /•   ,    .       r  !/•      ^i_     T  -J  tF   '       •        •  .      '   dc cond.  oc Qonon. ff. n# 

the  Caufe  being  falfe,  the  Legacy  is  void  7.  ,^^  p^^^,^  ^^  ^^^^ 

I  .  ^n  d.  Lm  D«  ■^* 

^  Sequs  fi  caoi^  fit  impulfiva  ^antutn,  ^\u8  ab  ignorante  adjicitur ;  Nam  ilia,  quatumcun^ue  falfa,  nvn 
riciar  difpofitidnem,  nifi  forte  nop  caufative,  fed  couditionaliter  fit  kdje&a  ;  quia  tuncvidatiir  difpofit'io, 
(tve  inc^elle'erit,  five  igno^raverit  teftator  canfim  ilJani  non  exiftcre.  Sicbard.  |n  Rub.  Paul,  de  Cafir.  in 
d.L.  demonfiratio,  Minfiog.  &  alii  in  d.  ^.  longe.  Infiit.de  lcg:a.  Vigel,  Method,  jpr.  civil,  lib.  i%.  c. 
10.  e^cep.  71.        7  Porcius  in  §'.  lopge.  inftit.' de  lega  &  ibi  MinOn^.  n.  2.  Sich.  in  Rub.  de  hasred. 

inilit.  C.  &  Paul,  m  d.  L.  demoQftracio. 

• 

If  the  (6)  Error  touch  the  Thing  bequeathed,  then  we  are 
to  enquire  whether  the  Teftator  do  err  in  the  Name,  or  in  the 
Subftance,  or  in  the  Quality,  or  in  the  Quantity  of  the  Thing 
bequeathed,  *■ 

The  (7)  Error  of  the  Teftator  in  the  prqper  Name  of  the 
Thing  bequeathed  doth  not  hurt  the  Validity  of  the  Legacy, 
fo  that  the  Body  or  Sub^ancpof  the  Thing  bequeathed  is  ccr-    .  ^    . .     . 
tain  ^ :    A^  for  Inftance ;  the  Te%tor  bejwca^bed  his  Horfe  ]t^T^^.^S: 
CripUy  when  the  Name  of  the  Hone  was  TmRp ;  this  Miftake  tentia  communis  eft. 
/hall  not  make  the  Legacy  i?oid,'  for  the  I^egatary  may  have  the  Gr^.Theiaur.com.op. 
Horfe  by  the  laft  Denomination  i  for  the  Teftator's  Meaning  ^B^^S^&;lH  •;,  l 
•was  certain  *,  that  he  ihould  have  the  Horfe  ^  if  therefore  he  fiqiii»'infund.ff.delcgl 
hath  the  Thipg  devifed^  'tb  not  fipterial  if  h^  hatlf  it  by.  the  i. 
right  or  wrong  N^mc  ^  '  fcd.§.fiquidaninno. 

Devife  of  all  the?fofit«  of  bi^  HoDfe^  and  Lands  lying  in  fj^;-  ^fL;  "i^^f/^, 
the  Parijb  of  Billings  in  a  Street  there  called  Brook-Jir^^  and  1  BrownL  131. 
there  was  no  fuch  Parifll  as  BiUing%  but  the  L^ds  intend- 
ed to  be  devifeil  were  hi  BiUUig^rf^  i  a4jnd^e4  (hat  t^e  Pro- 
fits of  tbofe  loftds  did  jraif, 

7*.  5.  being  fcifed  in  7«e  o£  tftt?^  Landj^,  cpntra£Ud  with  ^n«fp  vn{x»7%omify 
T.  r.  tp  fell  the  fam  to  hiqa)  Imt  before  any  Cx)nve7apce  ^"?*  ^^*  **'• 
theireof.  was*  executed  to  bii|i>  thefaid  T.  7*.  fold  the  Lands 
to  IV.  G.  who  deviied  them  to  fL  R*  in  theie  Words,  (mh^  ) 
I  bequeath  to  R.  R.  xny  Son  hi  hx^^  aU  tny  l^ands  which  I  ' 

S  %  purcpafed 
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pur  chafed  of  T.  T.  when  in  Truth  they  were  not  purchaied  of 
«  him,  becaufe  7.  T.  had  no  Conveyance  thereof  i  but  adjudged 

that  the  Devife  was  good. 
-  ChamberUU  ▼.  rurntr^       t)cvife  of  an  Houfe  vi\xttt\Vi  H.  N.  dwcUeth,  called  the  U^e 
"':.  uTsl^c.  ^^^'  no^  tWs  H.N.  had  only  the  Ufc  of  the  Entry  and 

Three  Garrets  ;  yet  it  was  adjudged  that  the  whole  Houfc  paff- 
ed,  for  the  Word  Houfe  in  the  beginning  of  this  Sentence, 
and  ending  it  with  the  Name  of  the  IP^hite  Swan,  muft  extend 
to  the  wholc'Houfe  ;  but  if  it  had  not  been  devifed  by  that 
particular  Name,  {viz, J  The  ff^hite  S^uan^  it^  would  not 
have  paffcd  the  luhole  Horfe,  for  it  cannot  be  intended  that 
the  ff^hite  Swan  ihould  relate  only  to  the  Entry  0nd  Garrets, 

The  Teftator  being  feifed-of  an  Houl'e,  devifed  the  fame  to 
T,  S,  by  the  Name  of  his  Gorner^Houfe  in  Andover,  im  the 
Tenure  £/*  o«^  Hitcbcocjc,  which  it  was  not,  but  in  the  1  e- 
nurc  of  one  Benfon ;  but  this  Hitchcock  was  'the  Teftator's  Te- 
nant of  an  Houfe  next  adjoining  to  the  Corner^Houfe ;  adjudg- 
ed that  that  Houfe  did  not  pafs,  but  only  the  Corner-Houft ; 
becaufe  it  was  fufiiciently  defcribed  by  that  Name,  and  the  Ad- 
dition, {yiz.^  In  the  Tenure  of  ope  Hitchcock,  is  an  apparent 
Miftake,  and  tho'  falfe,  ^is  only  SurplufagC)  and  Oiall  not  nuke 
that  void  wliich  %vas  certain  before. 

So  where  the  Teftator  had  Twq  Tenements  called  the  Upper 
Houfe  and  Lower  Houfcy  and  devifed  ell  his  Tenements^  Igc. 
for  the  Payment  of  his  Debts,  till  his  Grandfon  came  of  Age; 
and  afterwards  he  devifed  all  his  Tenements^  (viz,)  Two  Parts 
of  the  Nether  Houfe^  for  railing  20p/.  C?r,  Refnainder  to  his 
Grandfon  in  Fee ;  adjudged  that  by  thefe  general  Words  JU 
his  Tenements,  all  the  Houfes  pai^ed^  and  that  the  {viz,)  was 
direftive  only  how  Part  fhould  go. 

The  Teftator  being  feifcd  in  Fee  of  Lands  in  T'wo  Hamlets^ 
but  in  one  Town,  devifed  all  his  Lands  in  the  Town^  and  in 
one  of  the  Hamlets  by.  N4me;  adjudged  that  nothing  in  the 
Other  Hamlet  paflcd. 

The  (8)  Error  in  the  Name  appellative  of  the  Thing  be- 
4  Si  quia  in  fund.  ff.  de  queathed  doth  dcftroy  the  Le\;acy  ^.  For  Example  ;  the  Tcf- 
leg,  I.  tator  intendingto  bequeatli  an  Horfe,  doth  bequeath  an  Ox; 

or  Meaning  to  bequeath  Gold,  doth  bequeath  Apparel:     In 
e  d.  L.  fi  qui.  in  fund,  ^^^^i  thcfe  Cafts  the  Legacy  is  void  ^     The  JReafon  of  the 

Difference  {I  mean,  of  the  divers  Effects  betwixt  the  Error  in 

proper  Names  and  the  Error  in  Names  appellative)  is,  becaufe 

(9)  a  proper  Name  is  an  Accident  atrributed  to  fome  Angular 

pr  individual  Thing,,  to  jJjdin^pifli  the  fame  from  other  fingu- 

lar   Things  of  the  Tame  Kind  :  *  Whereas  Names  appellative 

do  refp26l  the  Subftance'  of  Things,  and  being  common  to 

every  Angular'  of  the  fame  Kind,'  make  them,  to  dtjffer  firom 

*Minfing.ind.§.fiqm-  Things  of  Other  Kind  or  Subftance^     Againft  (10)  thisRea- 

dcm  in  nomine,  n.  8.  f^^  j^  jg  commonly  objected,  that"  "Words  6r  Names  arc  bat 

^?'  i'^o^ni^^LT*^  "invented  to  f^nify  Thin^i-,'  and  that  the  Words  of  the  Tef- 

anL.fiinnpmine.  coe  ^'^  j   ^   '         ?...•  rtr  .*- 

tenam.  tat  Or  ate  to  DC  drawn  even  into  an  improper  Senfe  to  maintain 

rTcxt.ind.5.fiqmdcm  the  Will  and  JJifpofition  of  the  Teftator  ^    To  the  which 

in  nomine.  »      *  '  . 

i*  L.  non  alitcn  de  leg,  3.  ff.  B^otic  de  CQDJc^,  ult,  vpV  U^.  2r  tit.  5.  a#  u 

ObiefUon 


Pycr  a6u. 
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Objcfiion  it  is  anfwerfd,  that  thofe  Words  which  have  a  in^ni'« 
fold  Senfe  may  be  ftretched  to  that  Senfe  which  is  contained 
therein^  albeit  improperly ;    but  to  comprehend    that  Senfe 
which  is  not  at  all  within  Compafg  of  the  Words,  neither  pro- 
perly nor  imprdperiy,  they  may  not  be  ftretched  fo  f ar  * :  * ^'P* *  '^a^s^a^I^ 
For  then  this  Conclufion  hath  Place,  TTsat  nviicb  I  ivouid^  ? jii^n.  "d.  iftc  n.  »a! 
/  /pake  not  \  that  whi(h  I  fpake^  I  'would  not :     And  fo  neither  *^  L.  in  ambi|pio  de  rcb, 
is  good  ^.  ^**'  ^ 

*  Neverthelefs,   (i  i)  It  is  not  perpetually  true,  that  the  Error 
in  the  Name  appellative  of^  the  Thing  bequeathed  doth  make 
void  the  DifpoHtion :  For  if  the  Thing  bequeathed  be  prefent, 
and  the  Teftator  doth  with  his  Hands  dcmonftrate  the  fame^ 
albeit  he  do  err  in  the  Name  appellative,  it  doth  nothing  hin- 
der the  Validity  of  the  Legacy  *.     Likewife  if  there  be  fome  i  cioff.  in  L.  qn*  ex* 
Conformity  or  Similitude  betwixt  the  Naipe  appellative,  and  trinfecus.ir..deveEi;.ob. 
the  Name  wherein  the  Teftator  doth  err,  the  Legacy  is  not  J*^-"*  *^:.^-  M«^*«n 
void  :    As  if  the  Teftator,  Meanmg  to  bequeath  his  Books,  J^°nioucm  effeTcr^ 
doth  bequeath  bis  Papers  ™,     Or  if  the  Teftator  proteft,  that        r      .  g^     i 
the  Legacy  fliall  pafs  by  thofe  Terms:     For  then  the  Error  « oioff, in d. L. fi qma 
in  the  Name  appellative  is  not  hurtful"*.     Or  if  by  common  infund.Bw.inL  qua- 
Ufe  of  Speech  the  Name  appellative  be  altered:     For.  then  fitum.5.  fimihidefcg. 
it  is  in  the  Eleftion  of  the  Teftator  to  ufe  whether  Name  he  oVaff/Thcf  "om!"  op! 
will,  even  that  which  is  lefs  proper^.     Or  if  the  Names  be  §.  lcgafum/q.65i 
artiticial,  not  natural,  as  to  ufe  Pro^rjhit  for  Curator/hip  p.       "  Gloff.  in  d.  L.  fiquit 

in  fund.  &  quod  ha^c 
communis  (it,  numer;^  Ripaind^  L*  iiquia.  n.  17^  ^  Graff.  §.  legatum,  q.  6$.  <>  Jaf.  &  Zaf.  ^ 
Jlipa  in  d.  \,.  fi  quis  in  fyncL        ^  MiniiDg.  in  §.  fi  quidcm  in  nopiine.  Inflit.  de  lega.  q.  %, 

»■ 

The  (11)  Error  in  the  Body  or  Subftance  of  the  Thing  be- 
queathed doth  dcftroy  the  Legacy**,  like  as  in  the  Perfon  of  *»  Siquitinfund.de  leg, 

the  Executor  or  Legatary  \  '  'LTquoties. dchared. 

When  (13)  the  Error  is  in  the  C^antity  of  the  Thing  be-  inft.  ff. 
queathed,  it  doth  not  hurt  the  Legacy  *,     For  Exaniple ;  the  •  L.  qui  quartam,  dc 
Teftator  meaning  to  bequeath  the  fourth  Part  of  his  Goods,  ^^S*  '•  ^^ 
doth  by  Words  bequeath  the  one  Half;  or  meaning  to  give 
but  fifty  Pounds,  doth  bequeath  an  Hundred  Pounds :     Or 
contrariwife,  the  Teftator  meaning  to  bequeath  a  great  Quan- 
titv  or  Sum^  doth  cxprefs  a  leflcr  Rate  or  Sum*:     In  thefe  *^'^^*^  ^^*^  legatnm, 
Cafes  the  Legacy  is  good,  and  the  Legatary  may  obtain  fo  much  „;;a,^fi^dlf«^^^ 
as  the  Teftator  did  m^an,  be  it  more  Qx  lefs  than  the  Portion  yt  niii  loquuiuur«  five 

or  Sum  uttered  **.  P*"  fit quotitativa,  five 

numeralis,  Jaf.  &  Zaf. 
in  d.  L.  qui  quartam.  v  Bald.  Paul,  de  Caftr.  Alex.  Jaf.  &  Zaf.  in  d.  L.  qui  quartam,  quamvia 
3ar.  contrariam  partem  teneati^cafu  quo  nunor  fumnvi  fi(  czpreiTa ;  cujus  opinio  conimunitcr  reprobac^r, 
£t  iic  yalet  legatum  utroque  ca(u, 

Howbeit  (u)  if  the  Quantity  be  bequeathed  as  a  certain 
Body  (  as  if  the  Teftator  bequeath  an  Hundred' Pounds  lying 
in  Juch  a  Chcft^  whenas  there  is  no  Money  in  the  Chcft ;  in 
this  Cafe  the  Legacy  is  void  *.     Likewife  if  the  Teftator  do  ""  h  ^'  [^'7/^'  |'  \ 
generally  bequeath  unto  another  whatfoever  he  himfelf  doth  ^enoTnimmos.  ff.  dc 
owe  unto  that  other ^  the  Tcflator  not  being  indebted  ;  the  Le-  leg.  i.  Minfmjt.  in  ^. 
£acy  is  void  y.    So  it  is,  if  the  Teftator  do  fay,  I  do  bequeath  huic  proirima- inftii.de 

^  gatiun.  q.  5^*.  n.  j*        ^r  X/,  fi  fie.  §.  fi  mihi  ff,  de  leg.  i . 

unto 
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pnto  fuch  a  Man  *Ien  Pounds  which  he  oweth  me$  in  th'vs  Cafe 

alfo  the  liCgacy  is  void,  if  the  Legatafy  \k  aot  at  all  iodebied 

»&Ciil^|.inl§.Jwiic  to  tho    J^cftator?.    So  it  is,  if  the   I  cflator  do  bcqpcath  a 

pfwiilia.]nait.dek5i.  ^p^jaihSmn  topnc,  which  either  he  (the  Legatary  I  nj'can)  or 

ioitxt'  other  doth  owe  unto  the  Tedator,  when  ao  fuch  Sum  is 

•  L.  fi  fie.  IJ.  S  mihi.  ^  Ax^^^^l  either  of  th«m  to  the  TeAator*:  For  whether  the 
Jar.  in  d  ^.  Icftator  did  know,  or  not  know,  that  nothing  was  due  unto 
^PauJ.  de  C«ir«  in  4.  hixn,  in  botlithefe  Cafts  the  I^egacy  is  void  ^^  So  it  is,  if  the 
^5'?*^*-*^^^*"^*'  Teftatu»,  fuppoling  himfelf  to  be  indel>tc4  to  another,  doth 
in  d.  J.  huic  (vwnia.   (^^queath  that  Dchjt  to  the  Perfon  to  whom  he  eproncouflf  fup- 

pofctti  hinifclf  to  be  indebtt^d,  not  e^prciEng  any  Quantity ; 

«4.  f.  fimibi.  tor  the  Legacy  i^  m  this  Cafe  void  ^.     But  if  the  Teftator, 

knowing  hiatfelf  not  to  be  ii^debted,  doth  fay,  I  bequeath  to 
fuch  a  Perfon  I  en  Pounds  which  I  do  owe  unto  him  \  in  this 

.       J  a   f    •!,••,  ^^^^  tJ*^  l^eg^cy  \%  good,  notwithftanding  the  falfe  Demonftra- 

MtafiiJ.  •  in  \\L  ^'on ^  :    Neither  is  the  Teftator  prefumcd  to  err  in  thi^  Cafe ; 

prcndma.  inftit.de lej^a.  and  therefore  uulefs  the  Executor  maite  Proof  of  the  Error, 

^'  ^'  the  Legatary  may  recover  the  Legacy  ^. 

LS^»  tbdaf'  ^^     '  ^^^^^  (*  J)  "^  r»id  a  little  before,  that  the  Legacy  of  Quan- 

-     '         tity  being  bequeathed  as  a  certain  Body,  as  when  the  Te/hitor 

doth  bequeath  an  Hundred  Pounds  i^ing  in  fuch  a  Cbtjly  or 

which  fuch  a  Perfon  doth  owe  pnto  him/  that  then  no  Money 

being  found  in  the  Cheft,  or  nQthing  being  due  by  that  Perfon, 

T     d8<     1        ^^^  Legacy  is  void^*,  this  Conclufioti  doth  s^dniit  ;hcfe  Limi- 

f  L,  fifctv!wf§.fiqujn-  tations.     One  is,  when  the  Mifreport  or  falfe  Demonih-ation 

que.  L.  fed  &  (i  i'ertoft  is  not  joined  to  the  Subftance  of  the   Legacy,  (as  before  '»} 

nuamo^,  ff.  d«  lep.  i.  but  to  the  Execution  thereof:     As  thus,  v/z.  \  give  to  >/.  B. 

Wr?Vrt!^4\  17T  ^^  Hundred  Pounds,  and  J  wi!l  that  the  fame  be  paid  of  the 

U^  ^c.  '  Money  which  I  have  in  fuch  a  Chcil,  or  of  the  Money  which 

fuch  a  Man  doth  owe  unto  me.  For  albeit  there  be  not  anv 
M.oney  }n  that  Cheft,  nor  aijy  due  by  that  Peribn  named  by 
the  Teftator  j  ncverthelefs  the  whole  Legacy  is  due,  and  is  i(k 

*  L.  qcidam.  dc  tcfta*  be  paid  of  the  Tcftator*s  Goods  *.     For  the  Legacy  bejng  once 
meet.  ff.  dc  leg.  J.      pi^re  2i^^  ifimple,  and  pcrfe£l  in  itfelf,  it  is  not  made  conditio- 
nal by  that  which  folldweth  in  another  Sentence,  nffpcdxng 
the  Performance,  nnd  not  the  Subftance  of  the  Le^^.icy  :     For 
by  fuch  Demonftration  the  Teftator  is  prefumcd  to  have  had  a 

i^  L.quldain  &  L.  Care  on  Iv  bow  the  Legacy  might  be  paid  the  more  eafily,  oc 
paulo.  d«  kg.  3.  Bar.  With  |efs  Difcommodity  to  the  Executor;  not  whether  it  diould 
Cafir.  &alii'in  d.  L.  be  paid  at  all  unto  the  legatary !. 

quMiam.  Another  Limitation  is  this,  when  fome  Part  of  the  Legacy 

xoniifting  in  Q\^antity  b  extant,  though  not  all,  according  to 
*t^.flr€rTn5.§.riqttxn-  ^hc  Demonftration  of  the  Teftator  •'.  For  Example;  the 
que.  ff.  de  leg.  i.         Tcftator  doth  bequeath  Ten  Pounds  remaining  in  fuch  a  Cheft, 

'4t  whofe  Death  Five  Pounds  only  is  found  in  that  Cheft :  In 

this  Cafe,  howfoevcr  this  Legacy  be  as  of  a  certain  Body,  yet 

M.  §.  (1  qoiuqnc.         Five  Pounds  IS  due  and  recbvcrable  by  the  Legacy*;  hut  no 

more  than  Five  Pounds.  Inafmuch  that  if  at  the  Death  of 
the  Tcftator  there  were  Ten  Pounds  found  in  that  Chcft^ 
whereas  at  the  Time  of  the  Makipg  of  the  Teftament  there 
was  no  more  but  Five  Pounds  in  the  Cheft ;  in  this  Cafe  Five 
«  rani,  de  Caftr.  in  d.  Ponnds  only  is  due  » :  Unlefs  the  Teftator  at  the  WilUmskuig 
%  qu.nque.  11.  9.  ^jj  ^^^^y,  ^^^  ^^^^^  ^^^  b^^  y^^  Pounds  in  thc  Cheft,  and 


Fart  Vft^       tfcw  Te/iamenis  heccme  void^ 

fo  dkl  add  other  Pive  Potindd  theiretinto,  tdmakfe  ttteSiioi  ^n- 
fwerable  to  his  OpitiSofi;  fbr  then  the  Legatary  may  recover 
(he  whofe  l^en  Pounds,  as  if  the  fame  bad  been  atl  there^  as 
-well  at  the  Making  of  the  Teftament.  as  at  the  Teftafor^s 

Death".  -  Idem  Caftr,  ift  d.  §. 

Ai^  here  imie,  that  the 'l^fftatotkpi^ttMed  to  bkvediougM  ^""*'*"*-  "•  ^ 
that  there  had  been  Ten  Pounds  in  the  Cheft,  like  as  h  is  fet 
down  in  his  Teftament,   udlofs  the  Executor  do  prote  the 
contrary,  viz^  that  the  Teftator  did  know  that  there  was  but 
Five  Pounds  ia  the  Cheft  when  he  made  his  l^ftatnent  <^.  ""  idem  Caftr.  in  d.  f» 

Error  ( i6)  in  the  Quality  of  ihe  Thing  bequeathed  doth  not 
hurt  the  Legacy,  when  the  Body  or  Subftance  is  certain  p,  no  ^^S^'ff°^;^^^^f' 
more  than  the  Error  in  the  proper  Name  :     And  therefore  if  ..eg.,, 

the  Teftator  bequeath  his  white  Hoffe,  having  but  a  bl^eli  ^  B««ft  wn,  «ji.  Rip* 
Horfe,  the  Legacy  is  good  «  .        Graff  §.  4«t.  q,  55. 

Error  (17)  in  the  Form  of  the  Difpofition  maketh  the  laaie 
to  be  of  no  Force  '.    ?or  Exampk  ;   the  Teftator  intending  '  1*.  ^u«ti«f  bwci.  $. 
to  make  an  Executor,  or  10  bequeath  any  Legacy,  condki*  |^|jw«i«tt«»'#B**rw 
onally,  and  not  orherwiie,  doth  by  Error  omii:  the  Condition : 
In  this  Cafe  the  OifpoiitioQ  concerning  the  Eacccutorihsp  of 
Legacy  is  void  '«    Howbeit^  if  the  Teftator  do  appoint  aki  •  tf.  f  <  tMifMdtei.  ft 
.Executor,  or  bequeath  any  Legacy^  according  to  certain  Con«  *^-  iWdeih, 
ditions  afterwards  tobe  written,  no  Conditions  being  a&erwards  e%  j     a* 

written,  the  Difpofition  is  good,  and  as  it  were  fimply  made  ^  j^;^'  ^'^  ^^'•^ 
'unkfs  it  do  appear  that  the  Teftator  did  mean,  that  the  Difpo-  «  MdStk  in  ap«ft3,  a4  • 
fition  ihould  not  take  Place  without  tho£c  Conditions  foUow*  I>ec.  iU'd.  L.p^« 
ing  »*,  as  in  the  former  Example  *.  *  *  t*  tt«wid««. 

§•  VI.   Qi  Unccrtaintyr  [    486    ] 

r«  Divers  an  the  Af^ii^  *wiereiy  Uncertainty  icth  gr^nu* 

^"^  H  A  T  we  may  tbt  better  underftaftd  when  the  ITac^r-* 
tainty  is  fuch  as  it  doih  overthrow  the  Difpofition,  (fer  t 

fometimes  it  doth  deftroy  the  fame,  and  fometimes  not,}  we 
are  to  be  advertifed,  (i)  that  the  Uncertainty  doth  ibmetimes 
refpeA  the  Perfon  of  the  Executor  or  Legatary  ^  ;  ibinetitnes  f  infra;  (§.  7,  t, 
it  doth  refpe^l  the  Thing  bequeathed  ^ ;  and  fometimes  it  doth  '  'nfra  §.  to. 
refpcft  the  Time  or  Date  of  the  Tcftament  *,  a  infra  5;  ,|. 

The  Teftament  is  uncertain  in  RefpcA  of  the  Perlbn  of 
the  Executor  or  lucgatary  by  divor»  Means,  but  efpecially  by 
thefe  Means  following* 

I^irft,  When  it  cannot  be  underftood  wbon»  the  Teftator 
meaneth,  either  for  that  there  is  no  Pcrfbn  certainly  named  ; 
or  elfe,  ibme  being  named,  yet  no  Perfon  of  that  Name  to 
be  found  ^.  i>  Infra  § .  pros. 

Secondly,  When  there  be  divers  Perfons  of  one  and  tlie 
fame  Name,  whereby  the  Teftator  makelh  his  Execiuor  or  doth 
bequeath  any  Legacy  *^.  e  infra  §.  \ 

Thirdly,  When  the  Teftator  doth  appoint  Executors  or 
give  Legacies  alternatively!  or  dtsjan^ively,  as^  I x  make  j1^  or 
A  my  Executor  *.  *  in^a  §-  9. 

Gf 
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Of  the  other  Uncertainties,  nnz.  in  Refpeft  of  the  Thing 
bequeathed!   or  Date  of  the  Teftament,  it  followeth  after* 
» Icfra  $5.  xe,  ifi     wards  *.  In  the  mean  Time  therefore  of  the  Uncertainty  coo« 
,  cerning  the  Perfon  of  the  Executor  or  Legatary. 

§•  VIL  Of  Uncertainty,  either  bccaufe  no  certain 
Perfon  is  named  ;  or,  fome  being  named,  none  of 
that  Name  is  to  be  foimd. 

!•  The  Uneertalnty  of  the  Perfon  niakeih  iKid  the  Difpojituiet^ 
1,  If  the  Perfon y  at  the  firfl  uncertain ^  be  afterguards  msit 

certain^  whether  is  the  Dijpofition  gW,  or  no  ? 
3.  What  if  fome   Perfon  he  named^  but  no  Perfon  fwfid  of 

that  Name  ? 


w 


HERE  (i)  no  certain  Perfon  is  named  Executor  or 
f».s.T  -4  te  ▼▼  I'Cgatary,  the  Will  in  that  Point  is  void':  And 
L«b. dutcbl-  ?^^^^  therefore  if  the  Teftator  fay,  I  make  one  Man  of  the  World 
q.  36.GnCThef.com.  my  Executor,  or,  I  give  to  one  of  the  World  an  Handred 
op.  §.  Lcgatum.  q.  64-  Pounds,  no  Man  can  be  Executor,  nor  recover  the  Handred 
J^^'Sta'^^t  ^°"?^»  ^'y  ^l*''  Difpofition  t ;  unlcfs  he  be  able  to  proTe.  that 
certis.  Bar.  Grz'S,  &  the  Teftator's^  Meaning  was  that  he  (hould  be  Executor,  or 
CUr.  obi  fupra.  Arc.  io  have  the  Legacy  •».  Likewife  where  the  Teftator  faith,  I  make 
E"  ?  &  Mant'd^^^n!  ^^^^  Pcrfon  my  Executor,  or,  I  ^ive  him  an  Hundred  Pounds, 
ica**uli.votub,8!tlt.4'  ^hofc  Name  is  written  in  a  Schedule  in  the  Cutlody  of  fiich 
[487  1  ^  Man,  whenas  indeed  there  is  no  fuch  Schedule  to  be  found, 
i>Mioling.ind.§.»in-  ^i*  being  found,  yet  no  Name  therein;  this  Difpofition  h 
cert.  Saltern  valet  legat.  void  '.  Neither  islt  fufficient  that  a  Paper  or  Schedule  beex- 
^d"^^*^*""""*^'  '*  ^^"^  ^^^  *^*'  ^^^  Name  be  therein  plainly  contained  ;  nnlefi 
i  B»r.ini!!?'ita.ff.  de  ^^'^  ^*  appear  by  fufficient  Proof  or  lawful  ConjeAures,  that 
cond.&  demon,  cov.  in  this  Schedule  IS  the  very  fame  whercunto  the  Teftator  made 

c.cumtibLdeteft.  extra.    Relation  ^. 

Simo.  de  Praet.  de  in- 

teq>.  ult.  voL  1.  3.  foluc.  vol.  1 .  o.  1 1.        >>  Bar.  in  d.  L.  fi  ita.  Cov.  in  d.  c.  mm  tibt.     Gfilt. 

Tbef.  com.  cp.  $.  inft.  4.  16,  Mantic.  de  cooicd.  ult«  vol.  1.  i.  tit«  7.  n.  7*  Clar.  4.  teft.  q.  li. 

in  no* 

Fitt.  DcYifc  7-  The  Teftator  devifed  his  Lands  to  T.  S.  for  Life,  Rcmaiff- 

der  to  the  be/l  Man  of  the  Company  of  Skinners  :    Adjudged 

that  this  Devife  i^as  void. 

So  where  the  Devife  was  to  his  bejl  Friend^  or  that  hn 

Goods  fhall  be  dlftributed,  and  doth  not  fay  amongff  wboat; 

in  this  laft  Cafe  it  hath  been  held^  that  they  fhall  be  diftribot- 

ed  amongft  the  Poor ;  but  this  is  by  the  Civil  Law,  and  where 

the  Teftator  died  without  Iffue. 
Seal  verfuB  tTymaji,        Devife  of  half  his  Lands  to  his  ^Wife  for  Life,  and  after- 
btyte  ^40.  wards  all  his  Lands  to  the  Heirs  Male  of  any  of  his  &w,  or 

next  of  Kin ;  this  being  in  the  DisiunAive.  the  Court  indio- 

See  poftta  cap.  j.  con-  ^^  ^j^^^  ^^^  ^^j  ^^^  ^^.^ 

If  (2)  no  certain  Perfon  be  named  at  the  fir  ft,  btft  after* 
wards  be  made  certain  by  Event ;  the  Teftament  or  Difpofi- 
tion is  of  no  lefs  Force,  than  if  the  Perfon  bad  been  efpeci- 

any 


tra. 
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dlly  and  tiettainly  named  at  the  firft '.  For  Example;  the  Tef-  '^-  sn!d««n-  ^it»i  6at. 
tator  maketh  that  Man  Executor,  or  givcth  him  an  Hundred  a Jt„4  «  jfl  *^fS: 

**  •  i>>ini«'  ir#nrt«-»^        1  T1.    ,Are.  iiia,§,inccrt.  lott* 

Founds^  vhich  ihall  marrj  the  rcttator  s  Daughter  :     In  this  de  legat. 
Ca(e,  whofoevcr  ihall  marry  the  Teftator's  Daughter,  he  is  to 
be  admitted  to  the  Executorihip>  slnd  may  obtain  the  Legacy^ 
as  if  he  had  been  named  at  the  firft  "».     And  this  Concluflori  ^„^*ff  Necobftif*^^^^ 
prdceedeth  whether  the  Marriage  be  made  in  the  Life-time  of  tutoVnon*^potcftdarcex 
the  Teftator,  or  afterwards  °.    Saving  where  the  Marriage  is  qui  vcnit  aliquo  cveritu 
iiVide  aftei"  the  Death  of  the  Tcffator,  if  it  be  likely  that  the  ccrtiBcan.qmacbntrar. 
Teftator  would  not  have  made  tKat  Perfon  Executor,  or  have  J^fti^'^'illJjhT^^^ 
given  him  the  Legacy^  if  he  had  thought  that  it  would  fall  ff.  de  teft.  tut.  Adde 
out  that  he  ihovild  have  married  his  Daughter,  (for  that  per-  quo<l  licet  exec  non-> 
haps  that  Perfon  wa4  Enemy  to  the  Teftator,  or  otherwife  "^jJI^^JJ^^fr^Blr^T 
tin^orthy  of  any  Benefit  by  the  Teftator:)     In  this  Cafe  the  u'^q'lidiJ.^'^&^crD 
Perfon  marrying  the  Teftator's  Daughter  after  his  Death  can-^  in  L.  fKiuisa  filio  %,  fL 
not  be  Executor,  or  recover  the  Legacy  «.  q^is  plurics.  dclcg.  i.) 

_  tamen  in  Angliaaptius 

colnp^tuf  hKredi,  qiii  incditua  ex  incertifl,  eventn  ceftificand^t,  poteft  inftittii.  Are.  in  d.  §.  ex  ii|-« 
certii.  loltit.  de  legat.  "  L.  uter,  cum  feq.  ff.  de  cond.  inft.  Donellus  in  L.  quidam.  de  reb. 
dnb.  BaJU.  confil.  i88.  vol.  5.  *  Donel.  in  d.  L.  quidam.  de  reb.  dub.  Simo  de  Pritt.  1.  ult.  voL 
ia8.  D*  9. 

If  (3)  a  ceftaiil  Perfon  be  nimed,  but  no  fuct  i^erfori  be  to 
be  found,  aitd  the  Meaning  of  the  Teftafor  utterly  unknown  \  *  L;a.ff.dehUqiiaepr<i 
it  1$  as  if  the  Teftator  had  made  no  Mention  of  any  p.  "«"  f«"P^- 

The  Teftator  dcvifed  hid  Lafids  to  tyUliaw,  the  eldeft  Son  ^'^^'^  YS^^-^^^J*. 
of  Charles,  Who  in  Truth  was  the  eUefl  Son,  but  his  Name  ^^l ""  CDatocery,  to. 
was  Andrenuy  and  no'f  William  ;  decreed  that  the  Devife  was 
goody  for  tho'  it  was  to  the  Devifee  by  a  wrong  and  miftaken 
Name,  yet  there  was  another  Circumlhince^  by  whrch  the  In- 
tention of  the  Teftator  did  plainly  appear  to  give  his  Lands  to 
this  Perfoui  (viz,)  to  the  eldeji  Son  oj  Charles. 

§.  VIIL    Of  Uncertainty  arifing,   becaufe  tliere  be      [    488     ] 

divers  Perfons  of  one  Name. 

1 .  Where  divers  Perfons  he  of  one  Name^  the  Difpofition  is 
void* 

2.  What  if  the  Tejlator^s  Meaning  he  Inown  ? 

3.  What  if  the  one  if  them  he  a  familiar  Friend^  the  other 
not? 

4.  What  if  the  one  he  rf  Kin  to  the  Tefiator^  the  other  not  T 

5.  The  Difpo/ition  ad  pias  caufas  u  not  void  by  Reafon  of  Un^ 
certainty. 

6.  What  if  the  Tejlator  give  fomewhat  to  the  Church  f  Whdi 
Church  is  underftood? 

7.  What  if  there  he  divers  Churches  of  one  Ndme  ? 

8.  If  the  deflator  give  any  Thing  to  the  JPoer,  which  Poor  qtt 
to  have  the  fame  ?  . 

9.  ^he  Authority  of  the  Executor  Tejl^mtntary  in  djflrihuting 
to  the  Poor » 

Vol.  1L  T  .16.  Whai 
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10,  Wiat  if  the  Executor  moi^  his  Kin  bis  Executor  ?     Wb9 
is  t'.  he  admit t'<d  ? 

11.  What  if  the  TeJlatQr  make  another* s  Kin  bis  Exuutor  ? 

WHERE  (i)  the  Teftator  nameth  fome  one  Man  his 
Executor,  or  dbch  bequeath  fome  Legacy  unto  Kimy 
and  there  be  divers  Men  of  that  Name ;  this  Uncertainty  mak- 
•  L.  fi  quis.  §.  G  inter,  ^th  void  the  Difpofition  * :     For  Example ;  the  Teftator  mik- 
\  tl}7r:J:\.^^^:c    eth  ^itius  Ws  Executor,  whereas  tliere  be  d iters  Perfc^ns  fa 
qw  tcft.  fac.  poff.  n.  4.  called  \  or,  to  ipeak  after  the  Ivlanner  of  our  temporal  Law- 
yers, the  Teftator  znakcth  John  at  Stile  bi$  Execuior,  or  pr* 
cth  to  him  an  Huncircd  Pounds,  and  there  be  two  Perfons 
called  Join  at  Stile^  and  tlw  Teftator  maketh  no  Difference, 
but  leaveth  it  uncertain  of  whom  he  did  mean  \  in  this  Ca(c 
^DD.iod.  §.  fiint<;f.  neither  of  them  can  obtain  the  Executorftiip  or  Legacy  **. 

But  (2)  if  the  one  of  them  do  prove  that  the  Teftator  did 

mean  that  he  flipuld  be  Executor,  or  have  the  Legacy,  it  is 

«  Bar.  inL.quidatn.fT.  fufficient  for  thc  Obtaining  of  the  Executor  (hip  or  Legacy  ^« 

dcrcb.  dub    Simo  dc  r  o     / 

Fr«t,  dc  intcrp.  ult.  vol.  1.  i.  fol  57.  ti.  I. 

'   Or , if  (3)  one  of  them  appointed  be  one  of  ih.C  Teftator's 

familiar  Acquaintance,  and  his  Friend,  the  other  a  Stranger; 

in  this  Cafe  the  Stranger  is  excluded,  and  the  other  admitted^. 

condTdenron  Ma^  ^^  ^^^^  ^^  ^^^^  ^^*"S  Friends,  yet  if  one  of  them  be  joined 

tic.  deconjea.  lilt,  vol!  in  greater  Friendfhip  with  the  Teftator   than  the  other,  he 

1.  (».  lit.  4^n.  5.  '     *  is  to  be  preferred  to  thc  Executorlhlp  or  Legacy  before  thc 

«  Simo  dc  Practis  dc  in-   other  '. 

terp.  ult-  vol  1.  I.  fol. 

100.  n.  f .    Mantic.  dc  coBJ^dk.  ixlt.  vol.  L  8.  tit..  4.  n.  5; 

Or  if  the  one  of  them  (4)  be  of  Eln  to  the  Teftator,  and 
«L.  cohatred  §.qmdif-  (hg  other  not  of  Kin,  the  Kinfman  is  to  be  preferred  *";  and 
m\'^  dc  c",j'ea\^^^^^^^  if  they  be  both  Coufins,  then  I  fuppofc  that  whether  of  them 
vol.tb.  8.  tk.  4.0.5!  vrerc  to  be  admitted  to  the  Adminiflxatorfhip,  in  Cafe  the 

Teftator  had  died  Inteftate,  that  he  i$  co  be  admitted  to  the 

cJaf.inL.  I.  §.hocan.   ExCCUtOrftlip  ^, 
tcxn.  ad  Trcbel.  lea  3. 

if.  Simo  de  Prxtis  de  iLtctp.  ult^  toU  V.  fol.  9S.  n.  9.  Mant&c#  de  conjcd.  ult.  vol.  1.  4.  tit.  dl  b« 

3>  4* 

[     489     ]  Or  if  (5)  the  Difpoittion  be  made  ad  phs  caufas^  it  is  not 

void,  by  Keafon  that  the  Name  is  common  or  agreeable  to 

divers.     And  therefore  (6)  if  thc  Teftator  doth  beq.ueath  any 

Thing  to  the  Church,  not  cxpreffing  what  Church  he  doth 

mean,  the  Difpodtion  is  not  void,  but  is  to  be  underftood  of 

i-Cloir.  inL.qtiidamff.  hit  Parifti-Church  ^     And  if  the  Teftator  name  a  Church, 

dc  rcb.  dub.  Abb.  in  c.  and  (7)  there  be  divers  Churches  of  that  Name,  it  is  to  be 

^^^uTu'ln^Tlc  Underftood  of  hit  Parifti -Church  ».     For  Example;  thc  Tcf- 

facroian.ccclcf.c.Grar  ^*^^^  ^^ih  bcqucaih  to  St.  Feter\  Church  in  Oxford  zn  hun-- 

The/aur.com.op.§.in-  drcd  Pounds,  where  there  be  two  Churches  of  that  Name; 

ft»t  q.  II.  &  §.  Lcga-  this  Difpofirfon  is  not  void,  but  tht  Bcqu^ft  is  due  to  the 

turn,  q.  64.  Mant.  dc  *^  *  '  ^ 

conjc«S.  ult.  vol.  1.  a.  tit.,  5«        i  Bar.  in  L.  conditione.  §.  cumtta  S,  dc  cond,  8  demoD.  Pan.  io  c  jra- 

dicamc,  dc  tcf^.  citra.    * 

Tcftator'i 
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Teftator's  Pariih-Church,  or  where  he  did  more  nfuaHy  refort 
to  pray  to  God,  or  to  hear  his  Word  ^.     Ahd  if  neither  of  "  Et  hate  ett  com.  op. aft 
them  be  his  PariHi-Church,  neither  can  it  appear  that  the  Tef-  J""^"  "l^^g'"  *"  ff^*''!.^* 
«cator  did  more  frequent  the  one  than  the  other;  or,  on  the.  fau^^'^com.  op!V  Wa- 
.contrary»  if  both  of  them  were  his  Parifh-Churches,  for  that  tum.q.  64.  Covar.ind. 
perhaps  he  kept  a  Family  in  either  {^arifc,  and  did  equally  fre-  c.judkantc.dcteila.cx- 
quent  either  Chiwch  5  in  rhcfc  Cafes,  by  the  Opinion  of  fomc  ^"" 
Writers,  the  Legacy  is  to  be  divided  betwixt  the  Ciiurches  K  *  Bar.  ind.  c.jud.&ibi 
But  by  the  Opinion  of  the  more  Part,  it  is  in  the  Power  of  ^n^'^ffe^^Jr^^^^^^ 
the  Executor,  or  if  the  Executor  do  refufe  to  prove  thc-Will,  «  Hofticnr&'airin  c. 
-or  that  tliere  be   no   Executor  appointed  by  the   leftator,  jud.   quorum  op.  cffc 
then  it  is  in  the  Power  of  the  Ordinary  to  beftow  the  fame  coih.  fdtetur.  Co^ar.  in 
Legacy  on  whether  Church  he  thinketh  good  «,  as  the  Con-  ^/.H.ldem<iuoqtic 

^1         •  -J-  n-        ^fL  n    11    '^         L'  L       •      dic.GrAf.Thef.com.  op. 

ifttienation  or  divers  Ltrcumitances  mail  mduce  hnn  ;  wherein  &  leg.  q.  64.  Ben  Cap. 
(among  other  Things  to  be  remembred  by  the  Ordinary)  regui.  &  fal.  reg.  1 1 3. 
this  is  tiotMo  bt'  fo^croweo,  tkdelkef,  wh-cther  Parife  is  the  "  ^Hind.c.jtidicafti. 

**         ■  ,t      -r  f»»         f  te.  Manr.de  conjca.ult. 

poorer".  voU.  8,  tit.  5  n.  5, 

In  like  Manner  if  the  Teftator  (8)  make  the  Poor  his  Exe- 
cutors, giving  them  the  Refidue  of  his  Goods  5  this  Difpofi- 
tion  is  not  void  by  Reafon  of  Uncertainty  ;  for  that  is  a  Tef- 

tamcni  ad  piai  cau/as''.     By  the  Poor  tlicrefore  in  this  Place  ^'TiraqueJ.traA.depn- 

ib  undcrftood  the  Poor  of  the  Parifli  where  the  Teftator  did  ^g"^*  ^'*  "'*^-  ^"''*'- 

dwell  and  keep  HoufeP;  for  it  is  likely  that  he  did  bear  a  great  «•  L.quU  ad  dcclln.  j. 

Aircftion  to  the'Poor  where  he  dwelled  *» ;  efpecially  alfo  if  the  "J^»  ^'  ^^  «P'f<^-  ^  <:I«i» 

Teftator  were  buried  in  the  fame  Place  r;  and  therefore  the  Sl„:*!? 'i!!  ^T'T''^ 

_.  ■    .  .        1  •      /-I   /•  1  .  J       1  t      Ti         >  pauper,  oc  teila,  I.  6, 

Ordinary  in  this  Cale  ought  to  provide  that  the  Poor  have  Covar.inc.cum.tibi.de 
their  Due,  according  to  the  Meaning  of  the  Teftator  *.     But  teft.  cxtr.  Mantic.  dc 
if  the  (9)  Teftator  do  bequeath  a  certain  Sum  to  be  diftribut-  conjea.ult.vol.I.8.tit, 
ed  amongft  the  Poor,  and  do  appoint  an  Execntor  ;  then  it  is  lMin*!dc  tit.  c.n.  a. 
the  Office  of  that  Executor  to  djftribute  the  fame^j  who  in  'Panor.  confil.p9.l.a! 
the  Diftribytion  thereof  U  not  ncccflarily  tied  to  beftow  it  "•  4» 
wholly  upon  the  Poor  of  that  City,  Parifli,  or  Place,  where  der'.T  c>^;S^^^ 
tbetfeftator  did   dwell  ^  ;  (unlefs  th«  Teftator  dki  mean  th.^t  tefta. extra. &glof. ibid, 
the  fame  Uiould  be  bcftowcd  on  them  alone*  ;)  neither  is  he  *  Mant. deconjca.ult. 
precifely  tied  to  make  Choice  of  the  pooreft  Perfons  ^ -,  but  !GemVFranc^n^fi 
may  ufe  a  farther  Liberty*  fo  that  he  do  not  abufe  the  fanjc  *.  pater,  dc  tefta.T  6^ 
For  he  may  not  fo  make  Choice  of  any  Perfon,  as  it  may  feem  *  Mant.  d.  tit.  s-n.  a. 
to  oppofe  the  Teftator's  Liking  and  Meaning  *  ;  neither  may  ^  ^f*  i"  ^L  H°"™  " 
he  beftow  the  whole  Legacy  upon  one  Perfon  alone  *»,  nor  up-  Balden  Rep.  ul^dc 
jyn  himfelf  nor  bis  Children,  unlefs  they  be  very  poor  <*,  nor  facrofan.tcclclr.c.Man- 
r.pon  fuch  Perfons  as  will  unthriftily  fpend  it ;  but  upon  fuch  ^'^^-^'  tit.  5.  n  6. 
Poor  to  whom  it  may  do  good  ;  and  efpecially  if  the  Kinf-        f      49^     ] 
folks  of  th©  Teftator  be  poor,  and  of  th<t  fame  Parifli  where  •Par.coniiK45.Toj,& 
the  Teftator  did  dwell,  they  arc  to  be  preferred  d.  rXngeh  in'lf fed  af k 

'    .  §.fi  libcrtis.  ff.  de  jud. 
Parir-corfi!.  16,  toI.  4.  n.  19.         ^  Bar.  in  L.  i.  ff-  de  op.  leg.     Bald,  io  rep.  L    i.  C.  dc  facrofa. 
ccclef.    M.int.  Jc  conjeft.  uU.  vol,  1.  8.  tit.  5.  n.  18,  19,         «  Broolt,  tit.  exec.  n.  116.  c.  tua  aoi. 
H-'  tcfl.  extr.  Imol.  in  CI.  r.  dc  tcft.  Mant.  d.  tit-  n.  9.         **  Bald,  in  L.  ilia.  lail.  S*  ^her.  inft 
IMrif.  coniil.  a6.  vol.  4.  Mantle,  de  conje^.  ult.  vol.  tit.  5-  n.  17. 

Hereunto  it  may  be  added,  that  if  the  (10)  Teftator  make 
his  Kin  his  Excaitor,  or  give  his  Goods  to  his  Kin,  that  this 
Difpoiition  is  not  void  j  but  that  they  which  be  in  the  next 

T  a  Degree 
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Degree  of  Kindred  to  the  Tcftator,  to  whom  the  Adminiftra-i 
tion  of  his  Goods  was  to  be  committed^  if  he  had  died  Intef- 

^i^m"rrde^ff  ^i  ^l'  ^*^^*  ^^^  ^^  ^^  ^^^  admitted  to  the  Executorfhip  %  or  to  enjoy 
Apofthu^rVraqucKdc  the  Lcgapy  duping  their  Lives  ^j  and  after  their  Deatlis,  thi 
recraa.Lignagicr.§.ii.  Other  next  pf  JCin  to  the  Teflator  are  to  be  admitted  one  after 
|;lofl'.  11.  Graf.  Thcf.  another,  lifccefiivdy  by  Degrees ,  ;}nd  no(  all  together  ^9  iaviog 
«T;  Tr^'inf 'fi  Vnn  •  ^hcrc  fhc  I'cftator  doth  make  (ii)  another's  Kindred  his  Ex- 

«i.  I  z.  nar.  in  x^.  U  con-  ^  %     t»  t  '  ii      ^r*  f 

ftngat.ff.dereb.dnb.^.  ^cutor,  pr  c}o  pequeath  fome  Legacy  to  any  others  Kin;  for 

P<:n.  fhen  they  are  all  |:o  be  admitted  together,  without  RcfpeA  or 

'Bar. in  L.  cpm ita  §  jj  h     jho  Reafon  of  the  Pifference  is,  hccaufe  the  Tef- 

coiifii.  49.  vol.  z.  Ora(.  tafor  IS  not  preiumed  to  carry  an  equal  Affection  towards  every 

Thef.com.op.^.  icfrat.  of  hi^  pwn  l^in,  bpt  tp  him  t^at  is'^ncarer  of  Kin  greater  Lov<;, 

q.4i.«K§.fidcico|ui»if-  ^nd  to  him  that  is  farther  offleflcr;  and  therefore  of  his 

K^PauLdeCaflroiniJ.  L  ^"^^  Kindred  the  bcft  beloved  is  lirft  preferred  ;  which  Inc-» 

cqmjta^.fideicbmmiO'!  quality  of  good  Will  is  not  prefumed  towards  another's  Kin- 

Cujua  op.  com.  eft,  ut  drcfi,  an4  thcrefqre  they  are  admitted  without  Difference  •. 

rcfert  Par.  eonfil.  1 1 .  n. 

U.8.  Tol.  3t  Coy^r.  iq  c.  Ranutius.  §.  1.  de  teft.  extra.  Graf.  Thcf.  com.  op.  ^.  fidei  ctimnTiffum,  q.  16. 
^  Bar.  in  L.  fi  cognatis.  ff.  4ereb.  dub.  Si^o  de  Prztis  deinterp.  ult.  vol.  I.  3.  fol.  91.  n.  iK.  i^'nt, 
Thef.  com.  op.  §.  Inftitutio.  q.  20.  n,  10.  Jaf.  ix)  L.  Callus.  §.  ^uidam  redc.  ^*.  de  1.  &  poftbu.  s.  sS. 
\  fiar,  &  Simo  dc  Prctia  ubi  fupra. 

One  Hole  by  Will  gave  500/.  to  the  Relations  of  EllzAetb 
Holey  to  be  equally  divided  between  them.  Eliz,  Hole  had  at 
thcTeftator's  Death  two  Brothers  living,  and  feveral  Nephews 
and  Nieces  by  another  Brother,  In  Chancery  there  were  two 
Queftionsy  i.  Who  ihould  take  by  the  Defcription  of  the 
Relations  of  EUz,  Hole,  2.  In  what  Proportions  fuch  Reia* 
^  tions  fhould  take,  whether  as  they  would  have  taken  by  the 
Statute  of  Di{Vribution$,  or  in  a  di^erent  Manner.  As  to  the 
firft,  it  was  determined,  that  no  Relation  (hould  take  by  this  De- 
fcription that  could  not  take  by  the  Statute  of  Dii^ribmion.  A% 
to  the  fccond,  as  the  Te(^ator  had  directed  thf  500/.  to  be 
equally  divided  amongft  them,  they  fhotild  take  per  Capiu^ 
"Thomas  V.  Hole^   11  April  1728,     Forrefter's  Rep,  251, 

It  hath  not  only  been  a  Queilion  amongft  the  bed  Lawyers 

k  Bro.o1c,  Abrldg.  tit.  in  this  Land,  whether  the  Mother  be  of  Kin  to  her  t.'hild  ^ ; 

»dminiftr.  n.  47.  but  after  much  Difputation,  it  hath  been  alfo  adjudged  for  the 

Negative,  'vlz.  That  the  Mother  is  not  of  Kin  to  her  Child. 
As  appeareth  in  the  Cafe  commonly  known  by  the  Name  of 

oIiTV^'^'N^o^jJ!'*^^    the  Duke  of  ^uffolkh  Cafe,  very  famous  in  mapy  Books'. 

Cafc^uni  fimilib!^      *  (though  more  Tamous  for  the  Rarcncfs  than  for  SoundnefsJ 

5  E.  6.  which  Cafe  was  this :     In   the    Reign  of  King  Edward  the 

Sixth,  Ckarksy  Duke  of  Suffolk^  having  Iffue  a  Son  by  one 
Venter,  and  a  Daughter  by  another  Venter,  made  his  laft 
Will,  wherein  he  devifcrd  Goods  tp  his  Son,  and  fo  died.  After 
whofc  Death  the  Son  .lied  alfo  Inteftate,  without  Wife,  and 
without  Iffue,  his  Motlier  and  hi^  Sifter  by  the  Father's  Side 
(for  /he  wa$  born  of  the  former  Yf*ntcr)  then  living.  The 
Mother  took  the  Adminiftration  of  the  Son's  Goods,  accord- 

«S  n.H.r.:»n.ii.c.c.  ing  to  the  Statute"*,  whereby  it  is  enacted.  That  in  caje  smy 
L      A9\        3        Per  Jon  die  Iniejlatey  the  Admiwjlratian  of  his  Goods  Jball  ht  rum^ 

mltted  to  the  nexfof  Kin,  &c.     The  Adminiftration  berag  thus 
.  ijranted  to  the  Motlier,  ijic  Sifter  by  the  Father's  Side  doth 

commence 
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commence  Suit  before  the  Ecclefiaftical  Judge,  pretending 
herfelf  to  be  ntxx.  of  Kiiiy  and  the  Mother  not  of  Kin  at  all 
to  the  Farcy  deceafed,  and  therefore  defired  the  Adminiftra- 
lion  formerly  granted  tQ  the  Mother  to  be  revoked|  and  to 
be  committed  unto  her,  as  next  of  Kin  to  the  Depeafed.  by  "Vidcfupceod.l.part, 

Force  of  the  faid  Statute  -.  •    ^^ '•"•  ^'  ^^^ 

Hereupon  the  moft  Leavned,  as  well  i|i  the  Laws'  of  thi^  '  ^ 
Realm  as  in  the  Civil  Law  were  confuited.     Firft,  ifhether  ^r\ 
Adminiftration  once  granted  might  afterwards  be  revoked} 
whereunto  they  all  agreed  that  it  might,    Secondly/  whether 
the  Mother  were  next  of  Kin  to  her  Son  ;  whereqnito  not  on* 
ly  tbe^^mporal  Lawyers,  but  alfo  the  Civilians,  (as  it  is  re- 
ported) were  of/  this  Opinion,  that  (he  was  not  of  Kin  to  her 
own  Son,     Whereupon  by  definitive  Judgment  of  the  Coui^, 
the  former  Adminiftration  granted  to  the  Mother  was  revoked, 
9nd  a  new  Adminiftratipn  granted  to  the  Sifter,  albeit  flie 
were  of  the  Half  Blood  to  the  Deceafed.     A<^cording  to  this 
Judgment  divers  other  Adminiftrations  were  granted  from  the 
Mothers,  to  the  Brethren  aiid  Sifters,  as  next  of  Kin  to  them 
0yin^  Int9fl:ate,  fqx;  divers  Years  aft^r  ?.    The  Reafous  vUich  •  Veluti  in  caiu  inter 
moved  the  Temporal  Lawyers  to  be  of  this  Mind,  that  the  ^^^^^^^^^'^^^^m 
Idother  fhould  not  be  of  Kin  to  her  own  Child,  were  efpeci- 
ally  t^ie.     Firft,  \^caufe  there  is  a  ground  or  Ppnciple  in 
their  Law,  that  La|id$  cannot  lineaHy  afcend,  but  defcend  ^  ;  '  Littlct.  Tenures,  L 
'whereupon  they  concluded^  that  Qpods  aa4  Chattels  might  *'  ^**  ** 
lineally  defcend,  but  not  ^fcend  ^.    Secondly,  becaufc  howfo-  < Brook Abridg. tit.id^  . 
ever  Children  be  of  the  Blood  of  their  Parents;,  yet  are  not  '^^^  ^  47- 
^Parents  of  the  Slpod  of  their  Children ;  for  fo   they  write, 
Isibiri  funt  de  Janguine  patris  ^  matrh,  fed  pater,  W  mater  non 
funt  de  fanguifif  likerorum  ^.    Thirdly,  becaufe  the  Father,  the  '  ibideau 
Mpther,  and  the  Child,  though  they  be  three  Perfons,  yet  are 
they  but  una  eqro  %  one  EleO^,  a^^  cpnfcqueutly  ^Q  Degree  of  Ju^^^'''*^'^"^''*'  ^ 
JKlindred  betwixt  them* 

What  might  be  the.l^eafons  whereby  the  Civilians  were 
moved  to  be  of  the  faipe  Opinion,  that  the  Mother  was  not 
of  Kin  to  her  Child,  I  cannot  eafily  conceive  ;  unlefs  it  were 
this,  viz.     MQt^r  notk  n,umeratur  inter  confanguineps  ^  i  or  im-  *  Bald,  in  L.  vlt^  C.  de 
lefs  it  were  the  antien^  Law  of  the  Twelve  Tables,  whereby  ''^^^'  "^    ' 
the  Mother  was  excluded  frcufn  fucceeding  in  th^  Inheritance 
of  her  Son  or  Daughter  "..     Thus  was  the  Judguxciit  in  this  "lnftit.l.3.tit.dcS.C. 
Cafe,  and  thcfe  were  the  chief  Reafons  thereof;  which  Rea-  ^^"^"^  P'*»- 
fons  not  being  very  ftrpng,  the  Judgment  could  not  be  very 
found.     For  firft,  though  it  be  a  Maxim  in  the  Laws  of  this  ' 
Bealm,  that  Lands  cannot  lineally  afcend  from  the  Child  to 
the  Parents  «,  (which   Maxim  feemeth  alfo  to  favour  of  the  yi^ftllfi*]"'.  a Vt'  de 
Law  of  the  Twelve  Tables  y,  being  the  inoft  antient  Part  of  s.  c.  TertU.  in  princ. 
the  Civil  Law  written  ',  whereby  (as  I  have  faid)  the  Mother  ■  Initio  civitatis,  cum 
was  forbidden  to  fi^cceed  in  the  Inheritance  of  her  Child  »  :  ^^^^^j*^"  *^''^nu1l» 
yet  ^icvcrthelefs  it  doth  not  thereby  follow,  that  Parents  be  fcHptl^fucrunt  icgesl 
not  of  Kin  to  their  Children,  becaufe  they  cannot  fucceed  them  fed  arbitria  principum 
in  the  Inheritance,  no  more  than  the  Child  ceafcth  to  be  of  prolcgibuscrant  Anno 

^  autem  ab  urbe  condira 

3c  3.  confcriptx  lataeque  funt  Ifges  ca  ubularum.  L.  2*  iT.  de  ori^fin.  jS|r.  &  Wcfen.  cod.  ut«    *  laflic. 
de  S.  C,  Tertil.  ii)  princ. 
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Kin  to  tiis  Parents^  when  he  is  difiierited  or  barred  to  fuccced 

in  the  Inheritance.     An4  touching  the  Law  of  thofe  Twelve 

.    Tables,  it  was  not  only  thereby  ordained  that  the  Mother  ihoald 

not  fucceed  in  {he  Inheritance  of  her  Children  ;  but  likewife, 

r     49^     1       ^^^  ^^^  Children  (honld  |iot  fucceed  in  the  Inheritance  of  their 

fc  Ibidem.  Mother  ^  \   which  Prohibition   notwithdanding,  the  Kindred 

^  inftit.  dc  gradibns  ^..j  remained  intire  betwixt  the  Parcnti  and  their  Children  bine 

cognac.  {.  !•  "O'i- l--    r  .  .   J   - 
lilt.  ff.  dc  grad.  aff.        <S  inde^. 

And  fo  much  doth  Mr.  Littleton  (no  leis  hanoarable  for  his 

'  profi>und  Knowledge  in  the  Laws  of  this  ii:ealm»   than  »q<* 

thenrical  for  his  Antiquity)  piairity  acknowledge,  that  the  Pa- 

*Litd€t.Tcixurc8,fol.'-  rent  is  more  nigh  of  Blood  unto  the  Child  thto  the  Uncic*, 

notwithftanding  t^at  Ground  ib  their  Law,  namely,  that  In- 
heritance cannot  lineally  afcend.  Which  Conclufion  is  ai/o 
atgreeable  to  the  Civil  Law,  being  much  more  antient  than  old 
LittUton:  whereby  it  is  manifeftt  that  as  the  Son  and  the 
Daughter  be  in  the  firft  Degree  of  Kindred  in  the  Linedeiccn- 
dant,  fo  the  Father  and  Mother  be  in  the  firft  Degree  of  Kin- 

•  Tnftit.tit.degn.cog-  dred  in  the  Line  afcendant%  ^ 

naetj.  i.  Addc  &  pcr- 

luftr.  arborem  coa^gniiiit^s  in  fine  lib,  4.  dccrc^  dep.  3c  Jo,  Apd.  Icdvr  calD  commcntar.  fupcr 

arbore  confang. 

Touching  the  fecond  ReafoYi,    Klthough  n  be  trtre,  that 
Children  be  of  the  Blood  ^r  Seed  of  their  Parents,  but  thac 

♦  Brock  AbrBg.  tit.  ad-  ij^  Parents  are  not  of  the  Blood  of  their  Children  ' ;  yet  doth 
r*^. °"a?/a!^rr§!  ^  ^^^  foUow,  that  Parents  are  not  therefore  of  Kin  to  their 
^.  n.  3.      Children,  bccaufe  they  fpring  not  om  of  their  Blood,  nordc* 

fcend  from  their  I^oins ;  for  the  Brother  doth  not  fpring  from 
the  Blood,  nor  defcend  from  the  Loins  of  his  Brother,  but 
t  L.  I.  ff.  de  f»d.  iff.  both  of  them  fpring  from  the  Blood  and  Seed  of  tHetr  Father  *, 
Iwa'^di^^S.'  mliui'  ^  ^^°  Branches  from  one  Root  or  Stock  ;  and  yet  who  can 
inon,foJ.46.Lcaar.Jo.  deny  them  to  be  of  Kin  the  one  to  the  other  f  So  then  it  is 
And.  rum  comm<-nur.  fufficient  for  Kindred  to  agree  in  iertto  ',  or  to  flow  from  one 
ad  arborem  confang.  foyntain,  or  grow  frooi  one  Root;  though  one  of  them  do 
»•  Vidc°ft!pM 'in  com-  "hither  flow  nor  grow  out  of  the  other.  If  yon  inquire,  how 
mnn.  ftipit.  icdur.  Jo.  then  doth  the  Father  and  his  Son,  or  the  Mother  and  her 
And.  ad  arborem  con-  Daughter,  grow  from  one  and  the  fame  Stock  or  Root  ?  you 
PK-^- ""Jli  ^"'"'/"T  m"<^  underftand,'  that  the  common  Stock  or  Root,   from 

Fnjiipp.MeIanc.de  art).  ii«i  ii^Tt-f  iyt»f» 

cunf.  KUn-T.  ubi  fupra.  whence  not  only  the  Father  and  Mother,  but  alio  their  Sons 

and  Daughters  do  grow,  is  the  Grandfather.  So  did  Laac 
and  Jacob  alfo  fpring  from  the  Loins  of  Ahrnham^  viz.  Ifaac 
tlicSon  immediately,  and  J^df^  the  Grandchild  mediately,  the 
one  in  the  firft  Degree,  and  the  other  in  the  fecond  Degree, 
to  /fhraham^  being  the  common  Stock  to  them  both,  and  to 

*  Jo.  And.  Mdchior  their  Pofteriiy  *.  Hence  it  is,  that  Cogfraii  or  jfgnati  be  fo 
lMlh^*&G!!^r^cf'^^^  ^^"^^'  ^"'2^  ^*  J/«^2  «/!// *^ ;  TLud  Confangmnitas,  quajl  fangnniit 
de  arbor,  confang.  tam  wrtf/^j  ^  And  hcnce  it  is,  that  Confanguinity  or  Kindred  is 
civlli  qaam  can.  dcrfined  CO  be  vinculum  ptrfonarum  ah  todem  JUpite  defcend^tium^ 

*U  i.ff.undecognat.  earfiali  probazatione  contraifum^.  A  Bond  of  Ferfons  knit 
Rcbuff.inL.invulgari.  .  r    r  i> 

ff.  de  vrrb.  Pgnif.  »  Jo.  And.  &  Grorg.  Major  obi  fupra.  ""  Jo.  And.  Philip.  Mekn.  Sf.  Gconr* 
Major  in  fuU  irat^atibui  de  confang.  &  ff.  Alias  defSniticnes  videre  licet  apud  alios  uuthores,  veluti  a|>ud 
H>>fiienf.  in  furrni.  cod.  tit.  Covar.  trdiS^.^de  fponf«l.  i.  part.  c.  6.  §*  6.  Pfxpoi^  \u  xiUjdjc  con&ng.  k. 
m,  &  de  arbore  co:;racg.  de  f]^uo(timcQDtro verbis  magoopercnos  laboio. 

lugciher 
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together  by  Blood  or  carnal  Propagation »  defcefldlng  from  one 
Stocks 

Whereby  it  may  be  concluded,  that  Parents  be  of  Kin  to 
ihtir  Children,  like  as  Ifaac  was  to  Jacoh^  for  that  they  both 
came  of  the  Seed  of  Abtabam  ;  and  confeqiicntly  that  the  Mo- 
ther is  of  Kin  to  her  Child,  notwithftanding  flic  fpring  not 
from' his  Kood,  becaufe  they  both  fprang  out  of  the  common 
Sjtocky  being  her  Father,  and  her  Child's  Grandfather  And 
therefore  by  the  Laws  of  this  Realm,  if  a  Man  die  ieifed  of 
Lands  holuen  in  Socage,  his  Heir  being  within  the  Age  of  [  493  J 
foitrtcen  Years,  in  this  Cafe  the  Mother  fliall  have  the  "Ward- 
fhip  of  her  Son,  as  being  next  of  iGn,  to  whom  the  Lands  "  Stat,  dc  Marlcbridgtf 
cannot  defcend  n.  ^  edit,  aona  5^  H.  3. 

Touching  the  third  Rcafon,  it  is  more  feeble  than  either  of 
the  former.  For  although  it  may  not  be  denied,  but  that^th^ 
Father  and  Mother,  being  Man  and  Wife,  are  «/w  caro  ^,  one.  ^<^•  "'  »S^  ^*»**^^ 
Ffefti^,  yet  it  is  not  to  be  granted  that  the  Parents  and  their  ***"  ^' 
Children  are  one  Flefh,  otherwife  than  as  they  agree  in  a 
Third,  by  proceeding  from  one  Root,  as  is  aforefaid.  Or  if 
it  were  granted  that  they  were  una  caroy  and  confequently  no 
Degree  of  Kindred  betwixt  them  ;  by  this  Argument,  as  Pa- 
rents fliould  not  be  of  Kin  to  their  Children,  becaufe  they 
are  both  one  Flefh  ;  fo  Children  fhould  not  be  of  Kin  to  their 
Parents  by  the  fame  Reafon,  being  commune  argumentum  p*  '  Arpimcnt.comMiiJie 

facUe  retorqvetur,  qu(> 
fi  qnis  iitmtur,  ftatifit  fuo  ipSas  gladio  jQgulatu^.    Eyerard.  de  locia  arg.  legal,  in  praamb. 

Now  as  touching  the  Reafons  which  pcradvcnture  did  in- 
du<:e  the  Civilians  to  be  of  Opinion,  that  the  Mother  was  not 
of  Kin  to  her  Child  ;  true  it  is,  that  the  Mother  is  not  pro-  ' 
perly  comprehended  inief'  eonfangume^s^^  becaufe  properly  and  ^  Bald.  In  L.  iilt.c.dtf 
ftriftly,  confantruinei  doth  only  comprehend  tbem  Whkb  be  of  1^'  ^^^  c    .  a^ 
Km  by  the  rather's  Side'.     Whereby  we   may  underftand,  clcd.  6. a  Alcx.coii(U, 
that  this  Englip   Word  Kin  is  more  lacrge  than  x\it  Latin  aa^.  n.  10.  vol.  «• 
Word  Confoinguinei  i  which  Thing  is  fo  well  known  to  the 
learned  in  that  Law,  as  I  doubt  whether  this  were  any  of  their       ^ 
Reafons  of  jdenying  the  Mother  to  be' of  Kin  to  her  Child  ^  J^'^^^/^^f^^^^Jr^ 
And  albeit  the  moft  antient  Law  of  the  Twelve  Tables  was  ^gnatos,  fedAgnatos 
very  fevere  agatnd  the  Mofhcr  and  her  Children,  and  did  mu-  comprchcndit.  Atcom- 
tually  expel  them  both,  ut  ne  quidem  inter  matrtm.  fHium^  £li-  ^taunilocpicndiufucom- 
amvey  ultro  citroque  hitredttatts  captend£  jus  daret  ^y  IQ  that  nci-  ^^^  ^^^^  ^^^  Alex.  6c 
ther  fhe  fhould  fucceed  them,  nor  they  her,  xa  the  Inheri-  Franc,  ubi  Kipr. 
tance ;  yet  upon  better  Coniideration,  by  the  Clemency  of  the  \  '^^j^*  dc  3^.  Tcrtil* 
JhoQpurabIc  Prater y  and  Pi^  of  fucceeding  Emperors,  was  ^^T*'"*^ 
this  rigorous  Law  of  the  Twelve  Tables  altered^,  and  the  trDevariationejmiici- 
Mother  admitted  to  fucceed  her  Children,  ^y^/o/ii/in  liberorum  vilis  in  Referenda  Matrt 
amijpirum^  ioT  Comfof  t  and  in  Recompcnce  o£  the  Lofs  of  her  f«cc0ioncfiliihitcftati, 

.   Children  *.  Minfing.  de  S.  C.  Tcr. 

till.  I.  3.  Infttt. 
*'J^re  NorcllKru'm  in  univcrfam  flatutcm  eft,  patri  matrique  paritcr  dcferrx  faccciHon,  filiorum  fine  Hbe » 
lis  decedemium,  iiinal<|ue  cum  its  admitti  fratras  fororefi^e  ex  utroqu:  parent,  &  cOQfe<i  de  hzred.  abr 
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The  Reafons  of  thisjudgment  being  thus  removed,  it  is 

now  Time  to  codfider  what  became  of  the  Judgment  itfeif. 

True  it  is,  that  in  thofe  Days  this  Example  did  fo  much  prevail^ 

t  Brocik  tit.  aAnlhiftr.  that  many  Judgments  pafled  accordingly  upon  the  like  Cafe  ^  ) 

IkfsM'Jn'^^  ^'''"^  ^^^  y^^  '''  P^^^^^^  of  Time  the  Truth  prevailed,  (for  what  is 

ftronger  than  Truth  i)  and  the  Mother  was  every  where  ad- 

•  Joxudia.  Novel,  de  juijged  to  be  of  Kin  to  her  Chitd  '  ;  who  dying  Inteftate,  and 
luered.  ab  intcftat.  §.fi  without  Ifluc,  the  Adininiftration  of  his  Goods  may  be  com- 
^^^^'  mitted  unto  her  (if  the  Ordinary  in  Difcretion  fo  think  good) 

•  Sut;H.8  an.  I  c  c    ^  "^^*  ^^  ^^^*  according  td  the  Statute  *.     Or  if  he  do  not 

die  Inteftate,  but  maketh  his  Kin  his  Executor,  or  doth  be^ 

queath  the  Refidiie  of  his  Goods  to  his  Kin ;  the  Mother  ia 

this  Cafe  (where  there  are  no  Children)  is  to  be  admitted  £xe- 

^  Per  d  $.  (i  igitur.  de  cutor,  and  to  enjoy  the  Legacy  as  next  of  Kin  to  her  Child  ^ 

harcd.  ab  intcftat.  No-  during  Her  life  ;  and  after  her  Death  the  other  next  of  Kin  «. 

*Di>,  inL.  com  ita.  S.  ^"^  ^^  ^^^  Teft^tof  do  not  bequeath  his  Goods  to  his  Kin,  but 

£n.  ff.  de  leg.  2.  Gralfi  to  the  tiext  of  his  Kin,  hor  make  his  Kin  Executor,  but  the 

Theiaur.  com.  opin.  §.  next  of  his  ICin,  the  Mother  being  next  of  Kin  (where  the 

fidei  commif.  q.  16.      Xcftator  dieth  without  Iffue,)  fhall  be  his  Executor  fimply, 

L     494      J       aiid  enjoy  all  his  Goods,  not  only  for  her  Life^  but  dilpofe 

thereof  at  her  Death  to  whom  ihe  wilh* 

§•  IX.    Uncertainty  arifingby  kealbnof  alternatiTe^ 

or  cusjundive  Speech* 

ii  The  Executor  faying^  I  make  A.  or  if.  Executor,  ii  is  gf 
>  if  he  bad  /aid,  I  make  ^.  and  B.  Executor. 

2i  PfTfat  if  the  Tefiatat  hk  more  affeSed  to  the  one  than  to  the 
'   otheir? 
.  3.  What  if  the  EkBioh  be  referred? 
4.  JVbat  if  the  oHe  he  capable^  tie  other  Hoi  F 

5..an,tca,cap. 7. contra.  rTTI  H  E  alternative  (i)  or  disjunflive  Speech  of  the  Teftatof 

I      in  making  ExectltotSi  ofdifpofing  of  any  Legacy,  doth 

•  L.  cum  qtiidam  C,  "^'  ^^^  ^^^  Teflbment  °.     And  thcrefort  if  the  Tcftator  fay, 

do  Terb.  figntf.     '-       I  make  A.  or  B;  nty  Bxecuiors,  Of,  1  bequeath  to  fuch  or  Juch  a 

Perfon  a  hundred  Pounds ;  thi^  Difpoiition  \t  not  void,  but 
both  of  them  fhall  be  adihitted  Executor,  and  both  of  them 

^d.  L^<^m  quidam,  &  obtain  the  Legacy,  to  be  divided  betwixt  them  p. 

DD.  Ibidem.  ^^^  ^Ij^j^  ^^  ^j^^  g .  j^  ^^^^  ^^  ^^^^  IJiffcnGon  and  Con- 

fit£ls  in  Opinions  about  this  Qtieftiori ;  at  laft  it  Was  eftabliflicd 
<  Tett.  ia  d.  L.  cum  ^^  Law,  that  this  Word  \or^  in  Favour  of  Teftaments, 
qutdam.  fhould  bc  taken  for  [tffri^,]  when  it  is  fo  placed  betwixt  two 

I'erfons,  as  it  may  feem  to  lUinifter  Doubt,  whether  Perfon 
'  tidSm"*' '"  ^*  ^'^"  ^^^  Teftator  did  mfean '.  And  therefore  the  Teftaior  faying, 
^d.  I^melini,  ^  ^^^^  A.  cr  B.  my  Execators,  it  is  in  Kffeft  aS  if  he  had  (aid, 

/  make  A.  and  B.  Executors*^  &c.     Which  Condufion  not- 

withflanding  is  fometimes  limited,  and  one  only  of  the  Peribns 

is  to  be  admitted. 

The  firfl  Limitation  U,  when  (a)  the  Teftator  doth  bear 

more  Affection  to  the  one  than  to  the  other ;  for  then  he  to 

whom 


r 
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whom  the  Tcftator  bc.ircth  more  Affeftion  is  to  be  preferred 
before  the  other  ^     For  Example  •,'  the  Teftator  faith,  1  make  *  Ripa  »n  c.  inter  catei 
fwy  Brother y  or  his  Children,  my  Executors,  .or,  I  bequeath  to  my  rw.dcrcfcrip  extra,  n. 
jBrotheTf  or  Ms  Lhildrctiy  fucD  a  lining  :     In  this  Caie,  foral-  "   j^i^  ^lar.  §.  tclUniA 
much  as  the  Teftator  h  prefumed  to  carry  a  greater  Love  to  hi3  q.  «o.  n.  $; 
Brother  than  to  his  Brother's  Children,  he  fliall  iirft  be  ad- 
mitted to  the  Executorfliip,  and  obtain  the  Legacy,  and  eiijoy 
the  fame  during  his  Life  ;  and  after  his  Deceafe,  his  Children 
then  (hall  be  admitted  ".     But  this  unequal  Order  of  Affeftion  »  L.  cumpater.  §.  a  tc. 
hath  not  fuch  unequal  EflFcft  when  the  Teftator  doth  make  bia  f  f^  '^?-  *:  ^'^^^t 
Brother  and  his  Children  Ex^cudors,  by  this  Word  [«//</,]  or  Jed.*{i^.iib,  feud.  Jul. 
fw/VAj  as  before  haih  been  declared;  for  then  they  be  all  Clar.  d.  q  h^.  v  5. 
admitted  equally,  and  not  fucccflivelv  *.  *  *  h^  »"  ^  ^i^'"*'..§* 

^        '  •  qui^am  rcdc.ff.de  Ubi 

&  pofUio;  Clar.  §^  tellm.  q.  80.  o.  6.  quae  opinio  ab  omnibus  jurid  interp.  eft  r0oepta»  ait  Ciaf.  cqfU 
n.  6, 

Another  Limitation  is,  when  (3)  Aiithbrity  iB  granted  to 
another  of  making  Eleftlon :  For  Example  j  the  Teftatot" 
maketh  his  Executor  jI:  or  IS.  whom  the  Ordinary  (hall  chufe ; 
or  gireth  an  hundred  Pounds  to  yt,  or  i?.  whom  the  Exe- 
cutqr  (hall  chufe;  in  this  Cafe,  this  Disjun6titc  [ar]  ftandekh  J^L.fiTitidautSenrioi 
properly,  and  is  not  changed  into  a  Conjun^ive  ;  and  fo  Elcc-  ^j,''^qJldlm°'S'"reb* 
tion  being  made  of  the  one,  the  other  is  excluded  y.  ^ab,  ff. 

Another  Limitation  is,  whpn  (4)  the  one  of  the  Perfon*  is        f      4Q  *?      1 
not  capable  of  the  Executorfhip  or  Legacy;  for  then  alfo  the 
Disjunctive  ftandeth  properly,   and  the  other  Perlbn  alone 
fliall  obtain  the  Executorihip  or  Legacy  *•  "  Jaf- i^^L.  cum  qai* 

^  ^     ^  dam.  C.  de  verb  iigmU 

limit.  $.  quippe  qui  alias  hab^t  in  eo  Uco  iftius  re^»  limuatioDCff^ 

§•  X<      Of  Uncertalinty  refpefting   the  Thing   be- 

cjnaathedtf 

I.  Whether  ifnceriaintj  by  keafon  of  GenerdUty  in  the  Thing 

bequeathed  doth  make  void  the  Dijpofiilon. 
1i  Whether  the  Dijpofition  be  void,    luhen  that  is  bequeathed 

which  of  the  Logicians  is  colled  Species. 
2i  Whether  the  Legacy  bf  Wine  ot  Corn,  no  polity  being  ex* 

prejfedy  be  void. 

4.  By  the  Equity  of  the  Ecclejiajlical  Laivs,  uncertain  Te/la'* 
ments  are  fuved  from  DeffuBion* 

5.  Who  ought  to  chufe t  where  a  Legacy  is  given  generally,  the 
Executor^  or  the   Legatary; 

6.  The  Manner  of  E legion, 

7.  Of  Legataries^  nuho  ptuji  chufe  frfl: 

8.  If  Collegataries  diffent  among  themfelves,  nvhat  Means  is  to 
be  ujfd, 

THAT  the-  Dtfpofition  or  Bequeft  is  fometimes  over- 
thrown ot  dcftituteof  Effeft,  by  Reafon  of  the  Uncer- 
tainty of  the  Thing  bequeathed,  may  appesM-  by  that  which     «    -^    1 
hathl)ccn  already  fpoken  of  Error  in  the  Tiling  bequeathed  * ;  *  Supr*cad.partef,5.  $; 
Vol.  IL  U  {q^ 
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for  by  what  Means  the  Teftator  doth  err,-  by  the  fame  Means 
'  IS  his  Dirpofition  made  uncertain  ;  concerning  which  Kind  of 
Uncertainty,  whether  it  deftroy  the  Legacy  or  no,  doth  there 
appear.  Now  therefore  of  fome  other  Kind  of  Uncertainty 
rcfpefting  the  Thing  bequeathed,  and  nimely  whether  the  Un- 
certainty growing  by  Occalion  of  Generality  make  void  the 
^  Bequcft  or  not. 

Firft,  when  (i)  any,Thing  is  bequeathed  under  fuch  general 
Words,  that  the  Meani(ig  of  the  Tedator  is  iinkjiown,  the 
Difpofition  rcm.iineth   without  EfFcft  ;  as  when  the  Teftator 

V  ^.  «.  .  rx.^  .  .  i  faith,  1  do  bequeath  tome  Thinzs  or  /  bequeath  a  Subflance^  or,  Ihe» 
»»  Gloff.  &DD.inL.Ic-  ;,       „  }  "^  ,.    •        r?  n^t?         .      •'i.-iix 

gato  jfcneralitcr  &  L. fi  l^^^i"  a  Bod^y  Or,  a  living  Creature  "*.     r  of  that  which  the  1.0- 

domus.  ff.  dc  leg.  i.      gicians  call  Genus ^  twhtx  generalijfimum  ox  fuhalternuniy  being 

bequeathed,  the  Executor  is  faid  to  be  delivered,  if  he  give 

c  Acciirf.  Bar.  &  com-  but  a  Piece  of  Bread,  or  a  Fly  <^-      * 

inuttiter  DD.  m  d.    b.       .'  ^ 

legato,  quamvis  Zafius  in  d.  L.  &  Jo.  Rub.  lib.  z.  fcntentiarum,  cT.  14.  dicunt,  inutile  quidcm  cfle  k« 
gatum  ;  non  tanien  quia  h(ere»  dando  quid  minimum  iibcretur,  fed  quia  efiafum  ideo  &  inccrtiun  ell  fe- 
gatuni,  ut  iuutiUm,  potiu^  quam  uulem^  a^um  concipere  voluifTe  cellator  intelligattir. 

If  the  (>)  Teftator  bequeath  fuch  a  Thing  which  in  Logick 
dQiiodcnimDialcfaicis  '*^  ^^i^^^^  S pedes  ^j  and  in  Law  Genus :  then  we  are  to  confider 
eAfpccicsjuriftat genus  whether  the  fame  Thing  do  receive  his  Limits  of  Nature,  as 
appellant ;  qucmadmo-  an  Hoffe,  a  Tree,  £srV.  or  of  a  Man,  as  a  Ship,  a  gold  Chain  \ 
SH.tS.1d"^;J  «■•  °f  Weight.    Number,    or   Mcafurc,  as  Lead,   Money, 

J^ialeftici  appellant  in-    Wheat  %    b*^. 
dividiium.  Minfing.  in  .      * 

§.  fi  gcncralitcr.  Inftit.  dc  legat.        •  2af.  lib.  i.  Sing,  rcfponf.  in  pi  inc.  n.  33.  Minfing.  in  4  §.  fi 

generalicer.  , 

I 

[     496      ]  In  the  fir  ft  Cafe,  v/z.     If  the  Teftator  bequeath  aft  Hor(e, 

'  Bar.  Paul  dc  Caft.  &  the  Bequcft  is  good,  whether  the  Teftator  have  any  or  none  '. 
k'at" ^'^"''^^''  ^'^'       In  the  fccond  Cafe,  viz.     If  the  Teftator  bequeath  a  Ship> 

or  a  gold  Chain^  by  tlic  common  Opinion  of  Writers,  the 
K  An^el.  &  Alex,  in  L.  Legacy  is  void  s,  unlefs  the  Teftator  iiavc  a  Ship,  or  a  Chain. 
fi  domua  ff.  dc  leg.  i.  But  Others  are  of  Opinion,  that  the  Legacy  is  good,  although 
'^'^\^^^''^^\:'^LT^^&i  '^^  Teftatof  have  no  Ship  or  Ciiain**  Aqd  this  Opinion 
Dec.  in  L  quod  in  re-  feemcth  more  reafonable,  and  more  agreeable  to  the  Equity  of 
rum.§.&fiNavcmcod  the  Ecclefiaftical  Laws  * ;  efpecially  if  the  Teftator  knew  that 
*«  Zaf.  Sing  lib.  I  C.I.  i^e  i^^j  p^,  jjj^ip  Qj-  Chain  of  his  own,  when  he  made  his 

n.  41,  43,  &C.  PccklUS    -trr.M  I 

.  deteft.  conjug  lib.  5.  c.     "  "^' 
26.  Minfing.  in  §.  fed 

il  generalit.  luftit.  de  lega.  n.  9.  10.  Claud.  ca«itiunctila,  &  alii,  de  quit>u9  PecVius  in  (*•  c.  a6.  QmA 
banc  fententiam  ut  veriorem  defendunt  in  re  magis  dubia«  ncrope  in  domo  fimpliciter  legata,  Cnfll  §• 
Icgatuoi,  q.  61.  D.  4.  in  fin.        ^  Zai'.  in  L,  Triticuin.  &  in  L.  ica  fiipulatus.  de  verb.  ob.  ff. 

In  the  third  Cafe,  viz.  If  the  Teftator  do  bequeath  Led, 
or  Money,  or  Wheat,  not  exprefGng  the  Quantity,  the  Be- 
queft  is  unprofitable,  becaufe  of  the  great  Uncertainty ;  at 
leaft  it  fccmeth  the  Executor  is  delivered  by  delivering  a  very 

"^  <;irnr^Mfl!o'  ^"^^^  *•  ^^^^cit  if  the  Legacy  confifting  in  Weight,  Num- 
3.    (.  .in  .    .  cga  o.  ^^^  ^^  Meafurc,  be  difpofed  for  the  Performance  of  fome  Aft, 

or  other  certain  Confideration,  as  for  the  Building  of  fonoc 
Eridge,  or  mending  of  Highways,  or  for  the  Education  or 

Alimentation 
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Alimentation  of  fome  Pcrfon,  or  maintaining  him  at  Study, 

or  for  the  Relief  of  the  Poor,  o^  for  the   Repairing  of  th? 

Church,  or  for  other  like   Ufcs  ;  jn  thefe  Cafes  the  Legacy 

i^noc  void,,  albeit  »«  Quality  be  cxprefled*;  for  fo  much  is 

underfVood  to   be   difpoled,  as   may  fatisfy   or  infwer   that  ^ 

Purpofc  whereunto  it  is    appointed,    and  as   the    Ordinary, 

conlidering  the  Neceffity  pf  the  Thing,  and  the  Ability  of 

the  Teftator,  and  the  Continuance  of  the  Gift^  fhall  deem 

convenient  K  *  Zaf.  in  L.  ita  ftipula- 

tu8.  de  verb.  ob.  ff.  d. 
14,  15.  &  Ripa  ill  eand.  L.  n.  19,  ao,  i\,  &c« 

Moreover,  by  the  (3)  Equity  of  the  Laws  Ecclefiaftical,  not 
only  the   Legacy  general   of  Things  confifting   in   Weight, 
Number  or  Meafure,  as  of  Wine,  of  Oil,  of  Corn,  of  Iron, 
of  Rrafs,  of  Money,  t^c.  is  good  and  available,  without  any 
Quantity  expreflcd  by  the  Tcltator,  which  Quantity  is  under- 
{iaod  to  be  left  to  the  Difcrction  of  the  Ordinary,  to  b,c  liftiited 
by  him  as  dtjje  Circumftanccs  Ihall  induce  him  "*» ;  but  ^Ifo  by   »  Archid.in c. funt non- 
the  fame  (4)  Equity,  it  Aemcth  that  the  general  Legacy  even  nuUi.  i.q.Abb.inc.  i. 
pf  that  which  the  Logicians  caii  Gentu  (which  may  be  verified  dc  dec  cxtr.  gloff.  & 
of  Things  different  in  Kind)  is  not  void  ».     But  'tis  to  be  cer-  de^iilla^rtre*^''''**"' 
tified  and  declared  by  the  Ordinary,  according  to  the  Eftate  of  »Verum,  iianirnalega- 
Pcrfpns,  the  common  Caufe,  and  whatfoevcr  may  be  colIeAed  turn  fucrit.  Zaf.  in  L. 
by  other  Circumftances®.  Much  lefs  is  the  Legacy  void,  where  Triticum.  ff.^c  rab.. 
the  Teflator  doth  bequeath  a  certain  Quantity  ofiJorn,  or  funt  nonnulH.  i.  q*°^* 
Wine,  or  other  Things,  conlifting  in   Number,  Weight,  or  ©Zaf.  ubifupr.  &  in 
Mcafure,  not  exprefling  the   Kind  of   Corn,    viz.     Wheat,  I^.  fi  »taftipulatui.ff.dc 
^Rie,  or  Barley,  o^  of  Wine,  viz.    ^Vheat,  Sack,  or  Claret  p.  ^^^t^.  <,b.  &  ibi  aIcx,  & 

p  Zaf.  &  Ripa.  in  d.  L.  fi  iu  ftipulatus^ 

Here  it  may  be  demanded.  Who  fhall  (5)  chufe,  where  the 
Legacy  is  general,  the  Executor  or  Legatary  ?     To  this  Qucf- 
tion  thus  :     If  the  Teftator  do  exprefly  grant  the   Ele^ion,        [     ^ny     1 
the  Doubt  is  eafily   aniwcfcd  ;  he  to  whom  the  EleAion  1$ 

granted  **.  '  '  Graff.  Thcfanr.  com. 

op.  §.  legatum.  q.  61. 
in  princ.  Lane.  Dec.  &  Jaf.  in  L.  Iega;o.  £f.  de  leg.  i. 

If  there  be  no  f xpfefs  Grant  .made  by  the  Tcftator,  then  it 
the  Words  of  the  Difpofition  be  dirc^ed  to  the  Legatary,  a$ 
if  the  Teftator  (hall  fay,  I  will  that  ^.  H.  Ihall  have  a  Horfe  -, 
the  Election  belong?  to  the  Legatary  ^     But  if  the  Words  of  r  cioff  in  L.  lucio  ff 
the  Difpofition  be  direfted  to.  the  Executor,  as  if  the  Teftator  dclcg.  2.  &h«c  opinio 
fay,  I  will  that  my  Executor  give  tc\  J.  B    a  Horfe  -,  then  the  communii    pft,    tcfle 
Eleftton  appertains  to  the  Executor  '.     If  the  Words  be  pot  ^^''f  ^  %AcgMm.^, 
direftcd  to  the  Executor  nor  to  the  Legatary,  it  is  anfwered,   »  Covar.  in  c.  mdican-' 
that  if  the   \  hing  bequeathed  have  his  Limits  ailigned  of  Na*^te.  de  tefta.  est.  n.  3, 
turc,  then  the  Eleftion  is  in  the  Legatary,  in  cafe  fwch  Things  ^*^-  ^  *^* '°  ^'  ^-l®- 
be  extant  among  the  Teitator's   Goods  •,  and  in  cafe  there  be  ^omiiunreft,  ut^  p« 
no  fuch  extant,  the  Eleftion  is  in  the  Executor  ^     But  if  fo  Graff,  ubi  fnpra. 
be  tbs^t  the  Thing  bequeathed  be  limned  by  Man,  the  Election  'O.lof  Alex.  jaf.  Zaf. 

in   d.   L.  legal*  gene, 
ralicer,  &  hotum  fententia  communis  ell,  ait  Graf.  d.  q    6a. n.  3, 

U  2  doth  • 
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"  J^, in  d.  l^to.  n.  doth  appertain  to  the  Executor".  And  fp  it  16  of  Things 
ao.  Grafr.d.q.  52.n.3.  conGftiiig  of  Number,  Weight,  or  Meafurc  *,  albeit  there  bo 

rium  Minfir  ?n  d.T  ^^  ^^^^^  '^^^^"S^  ^^^^^'  amongft  the  Goods  of  the  Dcccafcd  i  j 

fi  ^9ueraiiter.  n.  9.  fed  nQuch  motc  if  there  bc  none  extant  *.  .  ' 

prior  opinio  clt  commu- 
nis, ut  per  eundcm  Graff.         «  L.  leg.  4.  ff.  de  Tritic.  vin.  &  oleo  kg.  Zaf.  m  d.  L.  legato,  n.  18, 
5^tquc  haec  opinio  com munictr  approbatur.  fivc.tcft.  de  certo  fenferit,  five  non ;  ut  jnrr  Gra£  ubi 
fupr.  qui  tamen  diftinguit^        «  Minfiog.  in  d*  §•  fi  ^eneraliter.  n.  7.  ^gaf.  in  4*  X^*  legato,  in  fin. 

Provided  (6)  always,  that  of  thofe  Thing$  which  be  extant, 
the  Legatary,  having  the  Benefit  of  ]^Icdlion,  mui^  not  chufc 
•  Oloff.  in  ^.  fi  quis  a  the  very  bcft*  *,  unlets  there  be  np  n^ore  but  two  of  the  I  hiogs 
filio^§.fiqni8piure».ff.  extai)t,  (for  thcH  he  may  chufe  thehetter^i)  or  un left  the 
lc^tfgencral.ii"M  14!  Tcllator  do  grant  Elcdtion,  for  then  he  may  chufe  the  beft  ^. 
IMlnfing.ind  §.f'gcnc-,  And  likewifc  on  the  concrary  Part,  where  the  Eledlion  beioog- 
xalitcr.n.  6.  cth  to  the  Executor,  hs  may  not  obtrude  to  the  Legatary  the 

Tiotoiy^dkU'  \  za?  "^^^^  ^^""^  ^^  ^^'^^'^  Thiric^s  which  be  extant  in  the  Pairimo- 
jn  d.  L.  leg.  li, ^4.  '  "7  ^  »  *nd  wherea?  there  be  not  any  fuch  Things  axpongd  the 
^.L.2.  iF.de  option. leg.  Tef^ator's  Goods,  the  Execucof  muft  provide  fome  competent 

3c  Wefenb.  ia  e^nd.  tit.  Things 
r.  I.  Fer  L.  in  reft/de 

rcg.  jur.  ff.  £.  regione  (b^t.  Zaf.  fcribens,  quod  etiamfi  legatario  datur  optiQ,  non  tamen  optima,  Ui\ 
.VUidiocria,  funt  cligenda.  in  d.L.  lug.  ni  13.  <*  DD.  in  d.  L,  legato.  Covar.  in  c  Jiid.  dc  tcft.  cxtr. 
p.  3.  &  hoc  indubicai.  in  Spec.  Sed  in  quantitatlbus  &  in  fummi»,  quod  minimum  eft  deb«ri  intcUi- 
gitw,  fi  Callrenfi  credamus,  in  d.  L.  Icgat.  n.  4.  Vemm  in  hujufmodi  legat.  feivandura  eil  boai  vir| 
«Hyitrium.  Archid.  in  c.  nonnuUi  funt.  1.  q.  Abb',  in  c.  1.  ^c  dec  exir.  0.  <  Zaf.  in  d.  L.  legato, 
p.  22.  pod  gipff.  ibidem. 

Furthermore,  it  \%  to  be  remembered,  that  (7)  if  the  Tcfta- 

tor  having  two  Things,  lyhereof  the  one  is  much  better  than 

'  the  other,  (be  it  for  Example  two  Horfes,)  do  bequeath  iq 

t*^o  Pcrfons  either  of  them  a  Horfe  \  he  that  is  firll  named  i^ 
f  Bar.inL.qui4uo>.fr.  the  Teftament  may  firft  chufe  ^ 

de  leg.  I .  quae  fcntentia 

coiiimuniter  approbatuTi  lit  refert  Gta(r.  d.  §.  Ie^a(uni.  ^.  6%,  ip  fin. 

Finally,  this  is  nqt  to  be  omitted,*Thai  if  the  (8)  Legataries 
difTent  about  the  £le<n:ion  of  the  1  hing  beq\ieathed,'this  Con- 
troverfy  i§  to  be  decided  by  Lo^;,  if  it  bc  not  otherwifc  rcfolv- 
%  Optionif,  InfUt.  d«5  ^j^  ^^q  ;„  ^ha^  Choice  is  to  be  pefcrreds. 

^^**  Having  declared  by  the  Cafes  formerly  propounded,  whe- 

ther Uncertainty  in  IJefpeft  of  Generality  majce  void  the  Dif- 
r      aq8      1       pofition  or  Bequeft  of  the  Teftator,  or  not ;     Forafmuch  as 

there  be  other  general  Words  ufual  in  Teftaments,  as  Goods 
and  Chattels,  movable  and  inimovable,  (he  Generality  whereof 
is  apt  to  breed  Queftion  and  Contention  ;  therefore,  for  the 
Clearing  of  £)oubts  aild  avoiding  of  Suits,  which  otherwifc 
.  might  enfue  about  the  Meaning  of  the  Teftator  by  thofe  gene- 
ral Words,  I  have  thought  good  to  deliver  the  fcvcral  Signl- 
jfications  of  every  of  the  faid  Words  particularly,  whereby  it 
may  appear  what  is,  or  ii^  not,  due  to  thp  I^egatary  by  Force 
pf  the  faid  Words,  or  any  of  them. 

Touching  the  Word  [^Bona^  Goods,]  albeit  in  the  Explica- 
tion thereof  the  Civilians  do  make  Mention  of  the  Pbilofopfaers 
'hrccfold  DiTifio:'!,  t.'z.     Baffa  j:ir.i  vel  animi^  vc!  ccrpcris^  n*d 
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fortune  ^  ;  that  good  Things  be  cither  of  the  Mind,  or  of  the  »»  Jo.  'ArsuYimm  &  Jo. 
Body,  w  of  Fortune  5  as  Virtue,  Health,  and  Wealth  5  wherc^  Coddxu.mL.boiior.d« 
of  the  firft  is  Moral,  the  fccond  Natural,,  and  the  third  Ca*  ^^  '   ^' 
fuaP:     Yet  ueverthelef$,  forafmuch  as  thi&  our  prefent  Dif-  i  Br^echxu*  &  Oodd.  iq 
courfe  k  not  philofophical,  but  legal,  the  Subject  which  we  a.  ll.  l|6ppr. 
intend  to  profecute  is  Goods  of  thp  laft  Kind,  which  ufpally 
Men  call  the  Goods,  of  Fortune,  but  improperly,  being  in 
Truth  his  good  Gifts  who  is  the  Giver  of  all  Goodnefs, '  and 
whofe  is  the  Earth  and  all  that  therein  is  ^  \  and  who  alone  ^  Pfal»  »4.  verTc  i.# 
ietteth  up  one  and  puUeth  down  another^,  making  rich  or  '  Pfal.  ?$•  ▼•rf^  7- 
poor  at  his  good  Will  and  Fleaiure  ^^     But  before  we  come  to  "  Pftl»  « >»•  ^e^c  ^, 
ihew  what  is  fignified  by  Goods  in  a  Mai)'s  Law  Will  and  Tefta-> 
xnent,  it  is  fie  to  confider  how  it  is  ta^en  bo^h  in  the  Civil 
Law,  and  in  the  Laws  of  this  Realm. 

By  Goods  therefore  the  Civil  Law  dgth  oftentimes  underftand, 
not  only  thofe  Things  whereof  a  Man  is  Owner,  or  whereof       / 
he  is  juftly  poflcffed,  as  Lands,  Leafes,  and  other  perfonal  or  ^ 

corporal  Qoods ;  but  alio  thofe  Things  which  belong  unto 
him,  either  corp6ral  or  incorporal,  fpr  the  which  he  may  have  »  ^  Bo  ff  d 

a  lawful  Aftion,  as  Debts  clue  unto  him  *»  by  Contraft  or  Ob-  ^gj^.  fiiTi  DD.  ibid! 
ligation. 

Secondly,  By  Goods. the  Law  Civil  doth  fometimes  under- 
ftand a  blan's  whole  Eftate,  both  actively  and  paflively ;  fo 
as  his  Succefibr  univerfal,  called  H^es,  ihall  not  only  enjoy 

all  his  Goods,  but  ihall  be  like  wife  chargeable  to  pay  all  his  '^:^"^-*°^*^:.^/ 
Debtso-  ■  ''"^-  fig.  &DD.ibid, 

Thirdly,  By  the  Word  Goods  the  fame  Law  doth  under- 
ftand no  more  but  only  a  Man'^  clear  Goods,  his  Pebts  de-  ?  l.  fubijgnAt.  §.  bou, 
dufted  P,  ^.  dc  Ycrb.  fign. 

By  the  Laws  of  this  Realm,  in  Deed$  and  Contracts  among 
the  Living,  the  Wprd  Goods  is  otherwife  underftood,.  compre- 
hending fuch  Things  as  be  either  with  or  without  Life,  as  a 
Horfc,  or  a  Bed  *>,   &c.'   But  neither  fuch    I  hings  as  be  of  J  Kitch.  verb.  Cattal. 
the  Nature  of  Freehold"^,  nor  Leafes  for  Years  *,  much  lefs  t^d.^cowcH  traft.  dc 
for  Lives,  nor  Things  in  Aftion,  as  a  Debt  upon  a  Promife  Verb.interpr.verb.Cat^ 
or  Obligation  ^  .      .    *  *®^  *^'"  Chatt. 

*  Kirch,  ubi  fupra. 
>  Terms  of  Latv,  ver.  Chofc  in  A(5lion.     NiQ  ^Itra  donatxQnem  bonor,  accedat  amplior  au&ohtat  pri) 
debitiit  recupeiandis.     Well.  Symb.  '§.  424.    '  /   • 

The  next  Word  to  be  confidered  is  this  Word  {Chatteh^'] 
which  IS  more  obviops  in  the  Laws  of  this  Realm  than  in  the 
Civil  Law.  Whereby  is  ilgnifiu-d  all  Goods,  movable  and  un- 
movabk,  except  fuch  as  be  of  the  Nature  of  Freehold  or  Par^  "  ^'  .^^'^^^  ^^^^'^ 

eel  thereof-/  verb,  mtcrpr.  verb  Cat- 

Of  Cli^ttels  feme  be  real,  and  fome  be  perfonal,     Real  ve 
leafes  for  Years  and  at  Will,  Guardianfhips  *,  the  Intereftof  *  Terms  t/Law^  vcrl^ 
an  Advowfon  for  one  Turn ;  all  Interefts  by  Statutes  Merchant ^  ^^^^Is. 
Staple  J  Elegit  i  &c»    and  the  Word  Bona  comprehends  both 
real  and  perfonal  Chattels.     Perfonal  are  movable  Goods,  as 
Money,  Plate,  Houfhold-ftuff,  Horfes,  Kine,  Corn,  and  fuch    .    [     j^ng     ]J 
like  ♦.    JHowbeit  fome  do  hold  that  Ready  Money  is  neither  •  ibidem. 
GoQd§  iipr  (^b^ttcls  y  J  neither  Hawks  nor  Iloondsj,  becaufe  y  Kitch.  f.  ^u  verb, 

•       •  ^  .  they  Cattallav 
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f  Kitch.  ubi  fupra,        tlicy  be  fera  natura  ^ .    The  Reafon  why  Money  is  not  to  be 

accoubted   Goods  or  Chattels,  the  Author  of  that   Opinion 
doth  not  exprefs  \  but  fome  other  on  his  Behalf  hath  invented 
•this  witty  Reafon  j  becaufc,  faith  he,  Money  of  itfcif  is  not 
a  Thing  of  worth,  but  by  the  Confent  of  Men,  and  for  their 
eafier  Traffick,  or  Permutation  of  Things  neccflary  for  com- 
mon Life,    it    hath   been   reckoned    amongi):  other  worldly 
•D. Cowpl  dc interpret.  Goods  by  Force  of  Conceit,  rather  than  confifting  (o  indeed  *. 
verb,  vcrbo  Cattai.  The  Teftator  devifed  in  thefe  Words,  (v/z.)  my  Debts  and 

Legacies  being  iirft  dedu^^ed,  I  devije  all  my  Ejlate  both  rial 
and  perjonal  to  T,  5.  Decreed  that  this  amounts  to  a  Devife 
to  Tell  for  the  Payment  of  his  Debts. 

The  next  Thing  to  be  confidered  is,  what  is  fignified  by 
\^AlovabIes  or  Iwmoxjablis,']  Concerning  Movables  :  albeit  the 
Civil  Law  fometimcs  puts  a  Difference  htivf'wt  Movent: a  2iiA 
»»  Akiat.  &  DD.  in  L.  Mob.'Iia^^  underftanding  by  Moventia^  fuch  Goods  as  aflivcfy 
Woven. dc ver.  fig.  ff.  and  by  their  Q-i^n  Accord  do  move  themfelvfs,  as  Horfcs^ 
^AlcUt^  uti  fupra  L.  0^^n>  Slieep,  and  Cattle*^;  and  by  Mobilia^  fuch  Goods  as 
•2.  ff.  dr  fupell.  leg!  *  paffively  arc  movable,  or  removable,  from  one  Place  to  ano- 
«»  Alciat.  Godtaeus  &  ther,  as  Apparel,  Pots,  and  Pans,  and  fuch  like**:  Yet  ne- 
alii,  ID  d.  L.  Movent,  verthclefs,  regularly,  by  Movables  are  indifferently  under- 
e  Text  apert.  in  d.  L  ^^^^  Goods  bo^h  adVively  and  paftively  movabje  ^  As  Cattk 
Movcnt.dcvcrb.fign.ff.  of  all  Sons,  Cqrsi  jowed,  bccaule  it  doth  not  come  withoDt 

Induftry,  (and  it  may  be  given  by  Will,  or  forfeited  by  Out- 
lawry) fome  Ueeds,  Apprentices  for  Years,  faj'r.  becaufe  thefc 
Things  belong  to  the  Perfon  of  the  Owner ;  and  becaufe 
when  they  are  talcen  away  and  wrongfully  detained,  the  Par- 
ty injured  hath  no  Remedy  to  recoycr,  but  by  a  perfonal 
Adtion. 

But  f Writings  and  E  vide  ff  res  concerning  Freeholds  or  Bonds, 
isfc.  being  Things  in  A<5lion,  are  not  in  Propriety  of  Speech 
comprehended  under  the  Word  Chattels^  yet  H^ritings  pawned 
for  Money  lenty  are  faid  to  be  Chattels, 

Concerning  Lnmovolhs ;  they  arc  thofe  Goods  which  other- 
wife  be  termed  Chattels  real ;  for  that  they  do  not  immedi- 
'  ately  belong  to  the  Perfon,  but  to  fome  other  Thing  by  Way 

of   Dependency  :      As  Trees  growing   on   the  Ground,   or 
Fruit  growing  on  the  Tr^es,  or  a  Lcafc,  or  Rent  for  Term  of 
*  D.Cowcl.  dcvcrb.In-  Years*;  but  not  Lands,  Tenements,  or  Frank-tenement  s. 

tcrp  verb  Cattai.  Kit-^ 

Cyliio,  fo.  32.         c  Kifcli-n,  ubi  fopra.  verb.  Cattai, 

,  Having  oramihed  the  legal  Sigr^ification  of  thefc   Words, 

Goods  and  Chattels',  movable  and  immovable  ;  it  may  be  ma- 
terial to  know  of  what  Force  and  Efficacy  they  be  in  a  JVian's 
'J /aft  Will  and  Tcflament. 

Tor  the  better  Comprehenfion  whereof,  fuppof^^that  four 
Slen  made  Four  fcvt-ral  Wills,  wherein  the  firrt  did  bequeath 
to  y^.  /i.  all  his  Goods,  the  fccond  did  bequeath  to  J.  B.  all 
his  Chattels,  the  third  all  his  movable  Goods,  the  fourth  all 
his  immov?.ble  Goods.  What  is  due  to  /f.  B.  in  every  of  thefc 
C;jfc*s  ?  For  Ai.lwer  to  every  particular  Qucflion  :  Firft,  where 
ilic  TcTcator  did  give  to  ^.  B,  all  his  Goods  \  in  this  Cafe  ji.B- 
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is  to  have  the  Tcftator's  whole  Eflate,  adlively  and  paffivcly, 

(his  Lands,  Tenements  and  Freehold  excepted,)  bcing/inEf- 

fcA  his  Executor,  or  Haresy  or  univerfal  Succcffor  ^ :     Who  ^'Gloff.in  Uhlsvcrtis. 

as  he  IS  to  enjoy  all  the  Deceafcd's  Goods  and  Chattels,  of  &  alirVbidf ' *' ^"' 

what  Kind  foever,  together  with  the  Debts  due  to  the  Deceaf- 

ed  i  fo  IS  he  chargeable  to  pay  all  Debts  due  by  the  Feftator,        r      -  -i 

fo  far  as  his  Goods  and  Chattels  will  extend  '.     Neither  is  it  to        ^     ^         ^  ■' 

be  doubted  but  that  ^.  B.  hath  Right  to  all  the   Gold  and  Ihl^TlTi* TkI^I* 

Moncy^  of  the  Deccalcd  by   Virtue  of  the  laid  Legacy,  as  nat.§.bon.cod.tit.  & 

hereafter  naorc  at  large.  dd.  ibidem. 

^  Rebuff,  in  L.  Movent, 
dc  verb.  fign.  ff.  D.  confii.  47a.  &  381 

In  the  fecond  Cafe,  where  the  Teftator  did  bequeath  to  ^, 
B*  all  his  Chattels  ;  he  the  faid  A,  t.  is  to  have  and  enjoy  all 
the  Deceafed's  Goods  movable  and  immovable,  together  with 
the  whole  Eftate  of  the  Teftator  dec:;afcd,  both  actively  and 
baffively  *,  as  in  the  former  Cafe.  '  *  Didblon.  CattaTh  non 

■  '  minus  late  patere  (juam. 

dUbonem  Bona,    imo  latius  patere,   oHendunt  Stanf.  De  przrogat.  c.  16.  &  Kitch.  foi.  33.  verb. 
Caccalla. 
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In  both  which  Cafes,  if  j4.  B.  fhould  die  before  he  proved 
the  Deceafed's  Will,  yet  £hould  the  Adminiftration  of  his 
Gocds  be  committed  to  the  next  of  Kin  of  the  i'aid  ji.  fi.  and 
notto  the  next  of  Kin  to  the  Teftator"*.;  mDycrfoL  371.0.  8. 

I'he  Teftator  dcvifed  to  T.  S,  all  hh  Goods^  Chaitelsy  and  1  Chaac  Rep.  190, 
tionpiold-jluff^  and  there,  was  at  that  Time  400/.  in  Ready  A'lo^ 
ney  in  the  Houfe^  and  in  the  fame  Will  he  devifed  1200/.  to 
another  \  it  was  decreed  that  bv  the  Dcvife  of  all  his  Goods 
4nd  Chattels^  the  400/.  in  Money  was  comprehended,  and 
therefore  it  iliall  come  intp  the  Account  of  the  perfonal  Eftate. 
See  pojiea  hie* 

Howbeit,  if  the  Teftator,  after  he  hath  bequeathed  all  his 
Goods^  or  all  his  Chattels,  or  all  his  Goods  and  Chattels,  to 
one  Man,  do  make  another  Man  his  Executor  ;     In  this  Cafe 
the  Legatary  fliall  not  enter  into  the  whole  Eftate  of  the  De- 
ceafed  ^  ;  but  the  Executor  proving  the  Will,  is  to  enter  unto  "Bar.  in  L.  lus  vcr.  fF. 
all  the  Goods  of  tlie  Deccafcd,  and  hath  Right  to  receive,  or  ^"^  '^^'  "'^*"- 
by  Suit- to  recover,  all  the  Debts  due  to  the  Deceafed  **,  and  o  sup.  eod.  1.  part  4.  §. 
as  Executor,  ftandeth  charged  with  Payment  of  all  Debts  due  4.n.5.Grar.Thercom. 
by  the  Deceafed?:     And  if  any  Thing  remain  clear  after  p^^^n^^/,"^^^ 
Payment  of  the  Deceafed  his  Debts,  that  only  is  due  to  the  Rellgiofa-deTcft.  I.  3I' 
untverfal  Legatary  in  this  Cafe^.     But  if  the  Teftator  do  be-  provlnc.  couft.  Cant. 
queath  the  one  Half  of  his  Goods  to.  one  Perfon,  and  make  J  L»"^-  «n,^.  c  ftai,  & 
another  Perfon  his   Executor,  willing  and  appointing  that  all  ^^  ^'  ^**'S'°^*- 
his  Goods  ftiall  be  equally  divided   betwixt  ihem  :     1  do  lind 
that   the  Tv/o  Chief  Juftices  of  Engl  and  y  and  others,  did  at  ' 
that  Time  when  this  Queftion  was  prupountied,  agree  and  con- 
clude  the  Law  in  this    Cafe  10  be,  that  the  Legatary  fhould 
have  the  one  Half  of  all  the  Teflator's  Goods,  before  J>e- 
Uu^lion  of  any  Debts.     As  for  Example  *,  the  Teftator  hav- 
.  ing.  Goods  to  the  Value  of  an  Hundred  Pounds,  and.  bcin.?, 
indebted  Twenty  Pounds,  doth  bequeath  the  one  Half  of  all 

Ills 
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Ills  Goods,  by  his  Teftament,  to  his  "Wife,  to  be  equally  dWid- 
cd  .betwixt  her  apd  J,  B.  his  Executor.  In  thb  Cafe  the  Wife 
is  to  have  Fifty  Pounds  for  her  Moiety,  without  any  DdaU 
cation  in  refpe£l  of  the  faid  Debt  of  Twenty  Pounds, 
which  is  to  be  paid  by  the  Executor  out  of  the  other  Hair, 

*t)ycrfo1. 164-  behac  having  Aflcts  ^ 

^n.  conf.  velim  OraiT. 

Thef.  com.  op.  ^.  Infit.  q.  14.  o.  $.  &  6. 

in  the  third  Cafe,  where  the  Tcftitor  did  bequeath  to  /A 
ell  his  Movables^  the  Legatary  may  recover  all  his  perfoaai 
'  ^'  Woteniiam.  <1e  Goods,  both  quick  and  dead  *,  which  cither  move  thcmfdvcs, 
ibidem?""'^'  *^^"  asHorfcs,  Sheep,  and  Oxen,  ^c,  or  can  be  moved  by  ano- 
« Ead.  L.Mo^nt.&vi-  thcr,  as  Plate,  HouQiold-ftufi^  Corn  in  the  Garners  and  Banis, 
dei>auloinfrahocipro§.  pr  in  the  Sheaf,  CsJ'r.  ^  But  whether  the  Legatary,  to  whom 
[      ^Ql     ]        the  Teftator  hath  bequeathed  his  Movables,  may  recover  Cw 

growing  on  the  Grot4nd  at  the  Time  of  the  Making  of  the  WiO, 
oDchacq.'rideHfcion.  and  Death  of  the  Teftator,  hath  been  a  Qucftion  ^  :  Wbcre- 
iicniiu?  D^if!  1^!^  '"  *^  fcemeth  at  the  firft  View  that  he  cannot,  as  wcU  beaufe 
39,  40/  Tiraqoel.de  ^^^  Fruit  of  the  Ground  arc  cftcemed  Is  acceflbry  thcrcunto^i 
Retraa.  Lignag.  §.  1.  which  AccefTory  muft  follow  the  Nature  of  the  PriociplM 
*D^D*  T         •  ^^^  therefore  the  Ground,  which  is  the  Principal,  bciogun- 

«.  firaq!  *d.  fi^b!!^4i?'  "^^vable,  the  Fruit  muft  be  deemed  likewife  unmovable':  h 
r  c.  Acceifonum.  de  ^Ifo  becaufe  the  Time  of  Making  the  Will  (or  at  leaft  of  the 
rcg.jur.  6.  Death  of  the  Teftator)  is  to  be  refpeftcd*;  attrhichTioc 

I  J'^'f^.^^^^V^'  the  Corrtt  not  being  cut  down^  or  pcradvcnturc  not  then  ripe, 
liita.ff.dcau.&argcn.  ^or  fit  to  be  cut  down,  ought  not  to  be  reputed  among  wc 
lrgat.L.uxorcm.  ^.  tcft.  Movables  **.  Neverthelcfs,  the  contrary  Opinion  hath  pitnU- 
ff.de  leg  3.  gj  among  very  many  Writers*^;  yet  not  (imply,  but  with  a 

ff.  de  rcTfe'nd^Tk^ubi  Diftinaion  \  which  is  this  t  That  of  Fruits  fome  be  indrf- 
fupra.  trial,  and  fome  natural  ®.     By  induflrial  I  mean  fuch  as  bc/joR 

«  Paul.  Caftrenf.  corifil.  in  the  Ground  by  Man^s  Indujlry^  in  hope  not  to  continue  there 
fji.voI.i.^D^c.confU.  ftjjj^  but  to  be  feparatcd  and  reaped  with  Incrcafe  e'er  kmg. 
%\\%\oi.  yl'n^'lV  And  thefc  Kind  of  Fruits  the  Writers  do  reckon  among  the 
<d.  i6.Rot.  Avcn.n.  4.  movable  Goods  *^,  for  that  they  be  movable  HabitUf  or  in  the  In* 
'  Dc  hac  diftima.  fnic-  tctition  and  Purpofe  of  the  Sower  «  :  And  therefore  the  le- 
rnLt'pa^ifTl"^^^  g^tary  in  thisCaft,  to  whom  the  Teftator  hath  bequeathed  hj 
n.  to.  cum  fcqucn.  Movables,  may  recover  the  Commanding  on  the. Ground  at  ific 
*  D.dccif.  Avert.  16.  n.  Death  of  the  Teftator  K 

■4.  poft  Paul.  Caftrenf.  .. 

d.  confil.  1 3z.  qiicm  Deciut  &  alii  feqnuntur-  «  D.  dccl/l  6.  &  CaftreDf.  d.  conliJ.  I3»-  '^''JJ"^ 
de§.  I.  gloff.  7.  n,  45.  *•  Dccius  p»ft.  Caft.  ubi  fupra.  alt.  coof.  473.  alter  confil.  i^i'^}' 
quamvis  Mnltneos  in  addic.  ad  confil.  Decti  illud  Paul!  confil.  falfiflhnum  dfe  affirmat;  cujusfeatoti't 
cum  fine  prabat,  fata  fit,  noD  ma^i  ponderb  efTc  potell. 

Perk.  §.  51c.  If  LefTce  for  Years  foiveth  the  Land  fo  {hart  a  Thfic  before 

the  Expiration  of  his  Leafe,  that  the  Corn  cannot  poffiblf  l>f 
ripe  before  the  End  of  his  Term,  in  fuch  Cafe  thtDtviJtg 
the  Corn  is  void,  becaufe  he  himfelf,  if  he  had  lived,  codM  not 
have  reaped  it  after  his  Leafe  exphred,  without  beiflg  a  frei- 
pnfler,  but  if  it  wzsfurh  Corn  as  he  might  have  reaped  if  bt^ 
lived  till  Harveji,  the  Devifc  had  been  good ;  but  he  whototn 
an  Eftate  in  Fee  or  in  Tail,  or  for  Life,  and  who  foweth  hi| 
Land  with  Corn>  may  devife  it  to  whom  he  will}  and  «  »* 
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die  before  'cis  ripe,  the  Legatee  (hall  have  it.  So  if  the  Huf- 
band  fow  the  Lands  which  he  holds  in  the  Right  of  bis  Wife, 
and  dieth  before  Harveft,  his  Execator  or  Deviied  fhall  have 
it,  and  not  the  A^ife  :  The  Cafe  is  the  fame  where  a  Tenant 
ibws  the  Land^,  and  dies  before  the  Corn  is  ripe. 

By  natural  Fruits,  I  mean  fuch  as  gjo\^  of  their  own  Ai-   . 
cord,  without  any  great  Labour  or  Coft,  a^  Grafs,  or  Apples  S  ;.'5r!Sl>Lln  d!  ^^^^ 
f^c.     And  thefe  the  Legatary  cannot  recover  as  movable,  un-  AaecPtrif.^,  i.gloC  i, 
Jcfs  they  were  feparated  at  the  Time  of  the  Tcftator's  Death  ^.  n.  $o*  51.  , 

For  till  th^  be  feparated,  they  ^xc  Fru^  us  pendent es,  and  ac-  *"  ^!V' *?,^V**  °' 
counted  not  only  as  acceuory  to  the  Ground  or  Frees  where- 
upon  they  grow }  bat  alfp  they  are  reputed  for  Pare  and  Par^ 
tcl  of  that  .Body  whereon  they  g^ow,  and  whctice  they  are 
nouriihed,  and  confequently  of  the  fame  Nature  and  Condici* 

On,  to  wit,  immovable  ^  *  Frua*n4tural«i»nte^ 

quam  feparcntur,  ooo 
^opric  CruAui,  fed  parsrci  vet«  &  prvpiie  dicunttir.  Ita  Molia.  in  c^nfoet.  Parif.  §.  i.  gloiT.  i.  s.  5. 

Moreover,  that  Corn  fown  and  unfeparated  19  not  to  be 
accounted  Paircel  of  the  Ground  of  the  Deceafed,  but  to  be 
reckoned  tA  Parcel  of  his  Goods,  is  apparent  by  the  Laws  of  • 
this  Realm,  whereby  the  Land  together  with  the  Trees  aind  [  502  3 
Grafi  nrowtng .  thereon^  fhall  defcend  to  the  Heir,  as  Parcel 
6f  the  Freehold  %  but  the  Corn  growing  upon  the  fame  Ground 
ihali  belong  to  the  Exectrtor,  (as  Parcel  of  his  GoodsJ  as  elfe- 
Where  is  more  fully  demonftrafcd  ».  «  Supra  codcm lib. pa^. 

te  3-  $•  6,  ubl  plurVt 
eoumerantiir  cafos.ex  quibus  liquide  ccnftar,  quod  de  jure  bujus  regni  Anglise,  frumcct.  nondum  a  fob 
leparatuin,  fed  adhuc  virent  &  crffcens,  ipter  toda  e'tiam  nwbil.  compficaiur.  Adde  P<r2uaBy  tic.  Dc- 
viies,  &  Fulbccke  eodem  £itul.  ful.  37,  38. 

And  hence  it  is  that  Emblements,  or  Corn  growing  on  the 
Ground,  ought  to  be  praifed  aiid  put  into  the  Inventory  Of 
the  Good/  of  the  Deceafed  ;  but  not  Grafs  or  Trees,  fince        . .   - 
they  arc  Parcel  6f  the  Freehold,  and  fall  to  the  Heir  but  not  'JA  V T',  *?^\  t 
to  the  Executor  or  the  Deccakd  **.  f crkUu  ubi  fupfa.    . 

Now  as  touching  their  Keafons,  who  do  hold  that  Fruits  of 
the  Earth  are  to  be  e^eemed  immovable,  i^rA,  Bccaufe  the 
j%.cceffory  doth  follow  the  Nature  of  the  Principal;  the  An-  ^^^'^r^; ^^^^^  'H' 
ft^ei'  to  this  Reafon  is,  that  this  is  true  in  Fruits  natural,  but  J'^  *  Dedul  coz^L  4.74.' 
not  iri  i-Vuits  induftnal  °.  n.  5; 

And  as  touching  the  otlier  Reafon,  that  the,  Time  of  the 
Tcftament  ought  to  be  rcfpcffcd,  and  therefore  the  Corn  being 
iiiherent  to  the  Ground  at  the  Time  when  the  Will  was  made, 
ought  to  be  adjudged  imtnovablc ;  the  Anfwer  is,  That  thefe 
induftrial  Fruits  were  in  the  Pufpofe  and  intention  of  the  De- 
ceafed fcrpxirable  a'nd  movable,  ev*n  thcA  when  the  Will  was    .... 
firft  made  p,  albeit  they  were  not  a£tually  feparated  pr  remov-  v  CaiiU.  Deciua,  Tiri-. 
cd  from   the    Ground.     Which   Purpofe   and^  Intention  or  <ip>«l-* Laurent ubifm- 
DcftlnaticJo  is  fc'fficicnt  in  ;;  Tcftamen't  to  make  thena  mov-  P";    .    , 

2i\Ac  ^.  .  ^  QuemadmodumeninV 

fruSui  oaturalef  adbu : 
^'CndcDtesjadkaotur  ut  fundus,  vel  utejus  pars,  &  quid  i'mmobiW;  (MoHn.  ki  confuet.  PariC  tu.  i>  ^• 
f .  &  glofl*.  I.  ci.  51.)  ita'  frudlus  Hatixn  colligcudi  (faltem  induftriales)  ^ro  collect  habentur.  TiUo^^'iU 
ubi.fup.  li.  44,  4$-.  «ji  a'ice Jic  <2Uv 3  dcftii.-t-rn  pro  p^rfcwic;,  5c  cingcaduspro  cln^o  haVct«. 
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Moreover,  that  the  Time  of  the. Making  of  the  Occcatui's 

l^tTill  IS  not  always  to  be  refpeifledi  doth  afterwards  more  at 

large  appear*     And  To  the  former*<Jonclufion  remaiDeth  firm, 

thai  the  Legatary,  to  whom  the  Teftator  doth  devifi:  bis  mov- 

'  Per  ca  qnx  fupcriw  *^^^  Goods,  may  recover  the  Corn  ftanding  on  the  Groond, 

difta  fant  hoc  ipfo  §.    as  Parcel  of  his  movable  Goods '. 

To  demand  whether  the  Legatary,  to  whom  the  Tcftalor 
•Rebuff. in LMovcn-  djj  bequeath  his  movable  Goods',  might  recover  the  D«- 
D^iu^'confir  47xf      ceafed's  Ready  Money,  might  fecm  an  idle-Qucttion,  becaufe 

no  Goods  are  more  movable  than  Money,  which  is  therefore 
termed  current,  (and  that  rightly)  becaufe  of   the  contino^l 
fwift  Motion,  and  running  thereof  from  one  Hand  to  another. 
.  .     Yet  forafmuch  as  fome  do  hold,  that  Ready  Money  is  neither 
fl'^'i?''*  Goods  nor  Chattels^  ;  (which  Opinion  howfoever  it  may  fecm 

3ee  antca  hie.  a  Paradox,  yet  it  is  not  utterly  untrue,  for  that  there  be  par- 

ticular Cafes  in  the  Law,  wherein  Money  is  not  reputed  asany 
Part  of  the  Goods  of  the  Dcceafed,  cither  movable  or  untnov- 
able  j)  therefore  the  Que  ft  ion  is  not  fimply  idle,  or  onworthf 
to  be  anfw-^red. 

But  before  we  come  to  thefe  particular  Cafes,  it  maylx 
delivered  for  a  Rule,  That  Ready  Money  is  juftly  andwor- 
«5.Etquia{>arum.Au-'  thily  reputed  amongft  thp  movable  Goods  of  the  DeceafcJ"! 
thcB.  dc  Nupt.  Rebuff,  ^nd  recoverable  bv  the  Legatary,  to  whom  the  Monbl« 
Mani.  a;  clnjcTX  ^^^  bequeathed  ^  'The  Exceptions  of  which  Rule,  or  Cafe 
vol.  lib.  9.  tit.  3.0. 1.  wherein  Money  is  not  accounted  as  Goods  or  Chattels,  ars 
Dec.cooril.jSi.&conr.  thcfe. 
-47a*  Tiraquei^  de  Re- 

tradfc.  Lipnagicr..  f.   T  gloff.  7.  n.  \o%.        »  TlraqteL  Rctradk.  Lignagier.  §.  1.  gltfll  7*  "•  '^S' 
Tec,  coii£l«  5.81.     Ma'^tic.  iibiiup.     Spec,  de  fru<^.  &  interefle.  n.  8^  &  ^« 

[     5^?)      ]  '^^^  ^''^  ^^'^  '^'  ^^^^  ^^^  Perfon  dcceafed,  by  his  Lift 

Will  or  Teftament  willeth  any  his  Lands,  Tenements  or  Hcic* 

ditaments  to  be  fold  :     For  in  this  Cafe,  by  the  Statutes  of  this 

Realm,  the  Money  thereof  coming,  or  the  Profits  of  the  faid 

y  Stat.  ri.  8.  an.  1 1.  c.  j^an^j  ^or  any  Time  to  be  taken,  fliall  not  be  accounted  as  any 

dcmuih.  c!de*ColJac!*  ^f  the  Goods  Or  Chattels  of  the  Perfon  fo  deceafcd  '. 

The  fccond  Cafe  is,  when  the  Teftator  hath  purchafcd 
Lands  in  Fee,  and  for  Payment  of  Lands  {o  purchafed,  haw 
•  An  autcm  pccnnia  tfd  l^^id  up  certain  Money  *.  For  there  is  no  Likelihood  thatt^.: 
cmpuonem  pradionim  Teftator,  by  th^at  general  Legacy  of  his  movable  Goo«i's,  did 
dcftinata.  inter  mobUia  j^tend  to  pafs  that  Money-alfo,  to -the  Prejudice  cf  "a is  Heir'} 
raodafit,magDU8eain-  accordmg  to  that  Rule  of  Law,  that  nothmg  d'ith  paAbygf- 
ter  Dolores confliaus;  .neral  Words,  where  it  is  likely  that  the  Giver  would  not  grant 
fcdcom.opimocft,qiiod  them  by  fpecial  Words ». 
numeratur  inter  mobiJ  •  ^ . 

Bar.  decif.  419.  poft  Jaf.  in  L.  cattcra.  §.  fed  fi.  de  lega.  i.  ff.  Ncc  ego  divcrfum  fmtio,  feiinf*^ 
diverfo,  v«,  in  pecunia  parata  pro  folutione  prxdiorum  empcorum,  nvn  autem  emeDdoium.       'C,* 
general,  dereg.  jnr.  6. 
-  -    .      » 

Again,  feeing  by  the  Statutes   of  this  f^ealm  t'bc  Moflfy 
*Sut.H.«.an.ai.c.5.  taken  for  Land  fold  ought  not  to  be  accounted  a?  ?iisGoo<l$*i 

wherefore  fhould  that  Money,  which  is  pur',>of/.y  laid  up  *d' 

«Arg.a  conirariofealu,  ^^y^ent  of  the  Lands  bought,  be  accountexl  omongll  the  Dc 

fampiociftat.  pr«dia.  ceafcd's  Goods  %  qthcrwifc  than  for  Pr^vjpent  of  the  I^n*^ 

'     ■  .  ■       •  '  purchafcJj 
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purebafqd ;  cfpecially  when  the  Day  of  Payment  is  nigh  af 
hand,  and  Money  otherwife  hardly  to  be  raifed  out  of  the 
Tcftator's  other  Goods  <»  ?     And  therefore  in  this  Cafe  I  do  *  ^^ '^"^effitTc*^  ret 
think,  that  the  Legatary  to  whom  the  Movables  are  bequeath*  dcftinata     pcrfcaioni 
ed  cannot  recover  that   Money,  as  Parcel  of   the  movable  proxima  pro  perfeda 
Goods,  in  Prejudice  of  the  Heir  j  in  whofe  Favour  alfo  many  habetur.  ZaU  in  d,  L. 
Things,  which  of  their  own  Nature  be  movable,  by  Conftruc-  Jcg.T/n/lt.Gn^.S 
tion  or  Fiftion  of  Law  are  neve rihclefs  accounted  unmovable,  legat.q.  ip.n!  s.lnffn?* 
as  Hawks,  and  Hounds,  and  Decr'in  the  Park  %  £5*r.     There  •  Vide  Rob.  Ktlleway^ 
be  not  many  other  Cafc§  wherein  Money  is  not  accounted  Part  jj^  n^^i'°xl'"faw  * '  *'' 
of  the  movable  Goods  ^ :     Which  Cafes  excepted,  in  Regard  op.  «  Watum.  q.  lo, 
of  the.  reliefs  Motion  \hercof,  it  is  not  only  to  be  accounted  n.  8.  b  fin. 
movable  *^,  buf  alfo  to  be  reckoned  as  Parcel  of  a*Man's  Goods,  *Dcquibas  vide  Rebuff, 
bccaufe  it  is  a  good  Surety  in  every  Neccffity  ^  Mov^^'ff^e  ^^b.^. 

nif.  Addc  L.  fi  chorus. 
5.  f.  fF,  dc  Lega.  3.  &  DD.  ibidem.  t  Tiraqacl.  de  Retta<!l.  LijAagier.  §.  1.  gloff,'  7.  n.  I03. 
t)ec.  conf.  381.         ^Memorabilia  Cottx,  verb.  pecuHom. 

In  the  fourth  Cafe,  where  the  Tcftator  doth  bequeath  to  *       '    ! 

A.  B^  all  bis  Goods  immovable,  the^ Legatary  hath  Right  to 
the  Zfo/i'/ which  did  belong  .to  the  Deceafed ';  and  alfo  to  all  iD.Co*cll  devcit.in- 
the  natural  Fruits  thereof,  as  Grafs  growing  onthe  Ground,  tcrp.veib.Cattcli.Stan-- 
and  Fruit  on  the  Trees  *^,  and  likewife  to  the  Fifties  in  the  *^9»'<*-^^P'«">B»*'"P»' 

Pond  \  and  Pigeons  in  the  Dove-cote  "^,  as  appurtenant  to  the  ^'  't'^^i'i^;  ^J?;3; 
n  A      J       •  r  1  T>        1      c    1       17     • :        r  .L     1-  dcadmmift.tut.§.ergQ.^ 

Crrounds   demiied,  or  as  Parcel  or^  the  Pruits  or  the  1  enc-  &  dd.  ibidem. 

mcnt,  which  (if  it  were  out  of  Leafe)  fliould  belong  to  the  *  Molin.  in  confuetud. 

Heir,  ai)d  not  to  the  Executor  ".     But  to  the  Corn  growing  ^■"^*  5''  %^^^*  '•  "• 

on  the  Ground,  or  other  Fruits  induftrial^  the  Legatary  in  this  ?Reb^ff,  in  d.  L.  YAor 

Cafe  hatfh  not  any  Right,  for  that  they  are  accounted  among  Teiitiutn.     KeUeway-f 

the  Movables,  as  hath  been  proved  heretofore,  Rep.fol  118. 

«»  Kelleway  ubi   fup. 
\  poddzus  in  d;  L.  Movent|um.        ^  Kelleway  ubi  fnp. 

Thofe  Leafcs  are  Chattels  rtal,  and  as  to  rhat  Matter  it  hath 
been  a  Queftion,  whether  a  Deyife  of  a  Cliattel  real  with  a 
Remainder  over,  is  good  or  not ;  'tis  agreed,  that  fuch  a  De- 
vife  of  a  perfonal  Chattel  is  not  good,  but  that  the  Devife  of 
t/j^  Ufe  of  a  perf'jttal  Thing  to  one,  and  after  his  Death  to  ano-  [  5^4  ] 
ther,  is  good,  but  that  the  ^hitig  iifelf  cannot  be  fo  devif- 
ed,  becaufc  a  Devife  of  a  perfonal  Ihing  for  an  Hour^  is  a 
Devife  of  it  for  ever.  , 

The  Teftator  dcvifed  the  Refidue  of  his  perfonal  Eftate,  fch'Ter^i/^^''''' 
confifting  in  Chattels,  Houfliold- Goods,  Plate,  Jewels,  Ar-  *      *        *      '' 
rears  of  Rent,  and  Debts  due  to  him  on  Bonds  to  the  Earl  of 
Crnven,  for  the  Ufe  of  iFilllam  ^fhitmore^  his  only  Son,  and 
the  Heirs  of  hi^  Body  \  and  if  he  died  without  IfTue,  and  a  / 

Minor  ^  then  to  the  IJfue  of  the  Sifers  of  the  Te/iaior,  and  made 
his  faid  Son  Executor,  and  the  Lord  Craven  Executor,  Jf/-« 
ranie  ininori  at  ate  ^  tsfc.  the  Son  died  without  liTue,  being 
more  than  Seventeen  Tears  of  Age,  and  under  Twenty-one, 
haying  firft  devifed  all  his  perfona)  Eftate  to  his  Wife,  Iftc.  It 
was  decreed  that  this  Limitation  to  the  IJfue  of  his  Sijlers, 
^cas  void^  becaufe  it  was  of  Money  and  perfonal  Chattels ;  'ti« 

X  a  true. 
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Irue,  it  hath  been  allowed  in  Chattels  real,  bnt  never  in  per- 
fonal,  for  the  Ufc  of  Money  is  Money  itfclf ;  and  the  DcTiie 
of  a  perfonal  Thing  to  T.  S.  for  an  Hour,  13  a  DeirUe  to  him 
of  that  Thing  for  ever. 

Here  now  anpthcr  Queftidn  doth  offer  itfclf,  vis.  whether 
Debts  due  to  the  Detfafedy  do  pafs  under  the  Legacy  of  the 
Movables  or  JnimGvablis.  Whereunto  the  Anfwer  is,  that 
/Alcitt.  &ReV  in  d.  Debts  are  neither  moyable  nor  imtnovable^:  And  confe- 
t,.MovMitium.deverb.  qucntly,  they  are  neither  due  to  the  Legatary  to  ii^hom  the 
r  Si  iefintBf  moWla  Movables  arc  deyifed  ;  nor  to  the J^cgatary  to  Whom  the  Tcf- 
tini,  titeri  immobil»,  tator  hath  bequeathed  his  Untnovables  ^.  And  th»  is  true, 
rfutri  debcntur  nomi  •  not  Only  when  the  Tcftator  hath  bequeathed  all  his  Goods  xno^^ 
T'uti^^m'''''\  ^^^^  ^^^  immovable  in  fuch  a  Placed;  but  alfo  where  the 
cirn.  cr«fil."ioi.  ^     Legacy  was  dcvifed  without  Deiignatlon  of  Place  ^ 

^  MaAtic.d<conjei^.iilt. 

^.  lib.  9.  tit.  i.  p.  13.        f  K^bufi*.  10  4.  h'  MoTeotiBitt. 

The  Reafon  is,  bAraufe  Debts  arc  a  feveral  Kind  from  Mov- 
•  Bir.AWtt.&ReKIn  ablcs  and  Immovables*,  fepal^ated  by  a  Threefold  Differcocc } 
L.  Morentium.  ff.  de  ^/^.^  /;,  Subjtanc^,  in  Nature,  and  alfojVi  EffeB^.  In  Subftance, 
^Rebuff"io  d.  L.  Mo-  bccaufc  Debts  being  a  Thing  incorporal,  they  admit  no  Divi- 
•>«ntitxm.  fion  ;  whereas  Goods,  as  well  movable  as  unmovable,  being 
« rnftit.de reh. corporal,  corporal  are  fubjcft  to  Divifion**.  In  Nature^  bccaufe  Goods 
&iocorparal.Ljenrfi».  j^Qvablc  and  immovable  may  be  a^rually  pofleffcd ;  whereas 
♦jnir.  rernm  dom.  Debts,  or  J  hiDgs  m  AcQon,  cannot  be  actually  poflcncd  ». 
»  d.  §,  incorporalcn.  In  Effe^y  becaufe  the  one,  being  corporal,  may  be  prcfcribed 
y  Ncmpe  r«  n^obile*  j,,  (horter  Time  than  the  other,  being  incorporal  r.  What  if 
!SinIo'°iirra'hTcoTM^  ^be  'I'cftator  did  bequeath  all  his  Gookls  movable  and  immor- 
JU,  30  annorum  fpacio.  aWc  whatfoever  ?  In  this  Cafe  it  fecmcth  that,  by  Rcafon  of 
Kcbuff.ind.L.Movcn.  the  Generality  of  the  Devjfc,  tHc  Debts  due  to  the  Deceafed 
^^i  iT  UT  r  r.  are  thereby  difpofed  '.  For  the  Force  nnd  EfScacv  of  theie 
lejratws^.  i.ff.adTre-  univcrfal  Signs  ot  [-/f//J  and  \JVbatfoexifr}  is  Juch,  ns  it 
l>el.  Mamie. deconjc(ft.  ftrctchfith  t'^c  Wprd  whereunto  they  are  JQtned  to  the  Com- 
mit, volun.  1.  9.  til.  ?.  prehcnfion  of  whatfoever  is  thereby  signified,  not  only  properly 
^Und;  qmcunquchrc-  but  alfo  improperly  «. 

r«  ctiam  imprnpric  hje- 

redem  comnrchcndit.  Et  ctim  dr  qmbufcunque  contradiUus  loqulmur,  ctiam  dc  al)ufjvis  dlcHnvs,  inqui; 

Alcittus  in  d,  L.  tiloTcntium,  n.  $. 

jvhn  rerfus  Littleton,       The  Tcflator. being  feifed  in  Fee  of  liands  lying  in  fovcral 
I  Vcrn.  ;j.  Counties  in  iValesy,  and  having  other  Lands  in  Wales  mortgag- 

ed to  hhn,  dcviied  all  his  Lands  in  Merioneth y  Msntgcmtry^ 
7\nA  Denhighjhtrey  or  elfewhere  within  the  Dominion  cf  WtIcs^ 
to  Sir  'John  IVinn,  and  his  Heirs  :  And  having  bequeathed 
fcvcral  Legacies  to  particular  Perfous,  he  dcvifed  the  Ke/ldae  rf 
^  his  perfonal  Efiate  to  his  Executor,  i^c.  and  died  ;  the  Qncf- 
L      S^S     J        tion  was,*  whether  the  Lands  he  had  in  Mortgage  (hould  paCs 

to  Sir  John  Winn,  by  the  Devife  of  all  his  Lands  within  tie 
Dominion  of  Wales,  or  whether  they  ihould  go  to  the  R^dyary 
Legateey  as  Pajt  of  the  perfonal  Eftate  of  the  Teftator  :  And 
it  was  decreed  that  the  mortgaged  Lands  (hould  pals  to  the 
Executor  as  the  perfonal  Eftate ;  ^md  if  the  Teftator,  having 
dcfccndcd  into  Particulars  by  mentioning  in  what  Counties  hfe 

Trechold 
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Freehold  Lands  did  lie,  had  circumscribed  his  Intehtioiii  that 
BO  more  fhould  pafs  but  what  were  in  thofe  Counties,  and 
that  the  Claufe,  elfewbere  in  the  Dominion  of  Wales,  (hall  not 
reach  the  martgaged  Lands,  being  of  a  difterent  Nature  from 
his  Lands  of  Inheritance,  that  the- Word  eJ/ewherey  &c.  may 
fcrve  to  fetch  in  fmall  Parcels  of  Land  of  his  own  Inheri- 
tance, which  lay  out  of  thofe  Three  Counties,  and  in  WaleSf 
but  ihali  never  affeft  the  mortgaged  Lands,  it  being  only  a  for- 
tuitous Claufe,  and  infcrted  Currente  calamo. 

Again,  if  thefeuniverfal  Signs (hould  not  extend  the  Word 
to  Things  improperly  thereby  fignified,  they  (hould  be  idle 
and  fuperfluous ;  which  Superfluity  is  to  be  avoided,  efpeci- 
ally  in  a'^i  eftament  ^,  wherein  commonly  lefs  is  written  than  bM«nu€.<lecon}ea.ttIt. 
Ipoken^,  and  lefs  fpoken  than  was  meant*,  partly  through  vol.  1.  3.  tit. « per  tot. 
Want  of  Skill,  and  partly  through  Want  of  Time.    Never-  ;i:J;:^'^Sfl;i 
thelefs,  others  (and^  as  it  feemeth,  the  greater  Number  of  empliidocetMuttc  dc 
Writers)  do  hold  the  contrary  Opinion,  namely,  that  Debts  conjca.ttlt.vol.  1.4.  tit. 
are  not  comprehended  under  the  Name  of  Goods  movable  or  5  q^j^  tu^iw 
immovable** ;  and  that  this  Word  [^/f/l2  or  [Whatfoever\  is  not  op.5.1cgttiim.q,'i9-n!, 
of  Force  to  draw  Debts  within  the  Compaiis  of  Goods  mova-  6.  poft  Bar.  in  L.  cen- 
ble  or  immovable,  no  not  in  a  Tcftamcnt  %  bccaufe  it  is  a  third  ^^'^'  ^'  dc  vnlg.iub- 
Kind  diainft  from  either  of  the  former  ^.     Infomuch  that  if  ^";^JeiiSrc^iSr 
there  were  Bonds  or  S  pecialties  of  thofe  Debts,  (which  Speci-  niter  eft  recepta. 
alties  be  movable  ;)  yet,  for  all  this,  the  Teftator's  Debts  are  •  Crtff.  a,  f .  l^gi»tum.. 
not  underftood  to  pafs  by  the  Generality  of  that  Legacy,  of  ?B*'*Xic,&  Rebuff  in 
all  or  t^hatfoever  the  Teftator's  Goods,  movable  or  immova-  j.  l'  Movent.  E  dc 
ble  *.     As  for  the  Reafons  of  the  former  OpinioUi  they  may  verb,  fignif. 
be  thus  anfwercd.  « ^^-^^ §;  ^V*^^* 

Firft,  albeit  this  Word  [////]  or  {jrhatfoevtr^i  draw  in  that  ^^'  "'  ^-  "^  ^' 
which  is  improperly  fignified  ;  yet  Debts  being  a  diflinft  Spe- 
cies from  Movables  and  Immovables,  ditFering  (zs  I  faid  be« 
fore)  in  SubAance,  Nature  and  Effect,  tnnquam  bppofita  membra^ 
they  cannct  by  any  good  Conftruftion  be  contained  under, 
or  fo  much  as  improperly  figniSed,  by  either  the  one  or  the 

other  *.  ■  .  *•  Oppjofitorum  ea  eft 

conditio,  ttt  nno  politoy 
removetur  alterum,  &  pofita  una  fpeclr,  removcMiir  omnes  fpecies  non  exprcff«.  Olden.  Topic  leg. 
locoafpecie,  fol.  144.  3c  loco  a  different ibu.%  fol.  128.  Keque  di^io  OmMia,  adjunifla  mobilibui  ft 
immobUibttt,  ciHcere  poceft  ue  veniant  jura  Be  adlionet  etiani  in  tcftamenta,  inquit  Graf,  ubi  fupra. 

Secondly,  this  Word  [[////]  or  {JVhatfoever]  is  not  there- 
fore idle,  becaufe  it  doth  not  extend  to  Debts,  feeing  it  hath 
Relation  to  the  Quantity  of  the  Legacy,  ihewing  how  much 
the  Teftator  hath  bequeathed,  even  all  his  Goods  movable  or 
immovable,  whereof  there  might  be  Queftion,  ^f  the  Legacy 

were  indefinite  *.  «  He  oratio/ie  indenni- 

ta,  &  an  ea  vim  univer- 
falethabeat,  iniignis  eft  queftio;  de  qua  Covar.  lib.   i.  var.  refol.  c.  i «. 


Thirdly,  although  it  be  true,  that  oftentimes  lefj  is  written 
than  fpoken,  and  lefs  fpoken  than  intended,  for  want  of  Time, 
or  of  Skill,  or  through  Fear  of  Death,  or  Extremity  of  Sick- 
ncfs ;  yet,   for  all  this,  no  Man  is  prcfuraed  iq  think  that .     [     ^oS     3 

which 


\ 


r 

Haw  l'efiatnent$  bu4me  void:       Fzix  VII. 

fc  Nciiw  (inqultBaldus)  ^hjgh  hc  dotli  not  fpcak  ^  or  where  is  that  Delius  that  can  dive 

fnSquam  hi"^^^^^^^^^  '^'<^  tbc.Depth  of  anothcr^s  Man's  Thoughts,  when  his  Words 

L.  fiirqui.  E  dctefta.  do  not  exprefs  the  fame^?     For  Aippofe  he  thought,  (that 

*  Dc  D«lio  Nataiorc,  under  Immovables  or  Movables  hc  meant  to  bequeath  his 

YidcErafmum  in  Ada-  j^^^^^  .)   jj  j^^  ^^   ^^^  ^^^^^  j^^   ^  j^  ^^  j£  j^   ^^^   ^^^^    ^^^ 

thought :     According  as  it  is  written  in  the  Civil  Law,  In  tfiw- 

higuofermone^  non  utrumque  dicimus^fed  id  dunUnmt  quod  volumus* 

liaque  qui  aliud  dicit  quam  vult,  neque  id  dicit  quod  vox  Jignificut^ 

kpauIusioL.ambiguo,  quia  non  vulty    neque  id  quod  vtdt^  quia  non  loquitur  ^>      In  a 

ff.  de  reb.  dub.  cjoubtful  Speech  we  utter  not  a  double  Scnfc,  but  only  that 

which  we  meap.    Therefore  hc  which  fpcaketh  one  Things 

and  meanetlr  another,  neither  doth  he  utter  that  which  the 

Word  figntfiethy  becaufc   he  meaneth  not  fo  y  neither  that 

%yhich  h^  meaneth,  becauie  he  fpcaketh  it  not.    To  draw  to 

an  l^nd  :    What  (hall  be  the  Conciuiion  of  this  vexed  Quef- 

tion  ?     Are  Debts  comprehended  under  the  Legacy  of  all  the 

Teflator's  Goods  movable  and  immovable,  or  are  ther  not  ? 

Indeed,  if  we  ihall  confider  the  common  Ufe  of  Speech  with-> 

in  this  Land,  Whereby  (if  I  do  not  err)  Debts  are  underftood 

V Lib.  Cttiion.  edit.  Ar>,  *^  be  comprehended  under  that  general  Legacy  of  all  Goods 

Pom.  1603.  Ca.  39  fle  ipovablc  and  unmovable  ^ ;  then  I  rather  fubicride  to  their 

ap.  Nam  ibi  nomina  Qpimon  who  do  hold,  that  the  Debts  due  to  the  Deceafcd  arc 

AdafstL"  rX;^™^  ;l?"eby  b^viftd  »  5  efpeciaHy  if  the  Teftator  bequ«.fa  a,  well 

c.  i<(.  his  Chattels  as  his  Goods  movable  and  immovable,  for  that 

«  Ncc  in  An^UiUn-.  Chattels  comprehends  Debts,  as  hath  been  afbrefaid  °.     Now 

rc^onibuV"  «^^^^  ^^^  ^''^^^  ^^^^^  P**^  ^^^^  Movables  and  Immovables,  here 

qu^Xafcaalonwc*^  arifcth  ;^nothcr  Qneftion ;  What  if  the  Tcftator,  intending, 

ttfieri  ftibwobiiibtttvel  under  the  Name  of  Goods  movable  and  immovable,  to  bequeath 

immobilibuu  oftendunt  \^\^  Debts  alfo  due  unto  him,  make  his  Will,  and  thereby  de- 

naff*l  iVloff^7.'n  IT  ^'*^^^^  ^^^^  movable  Goods  to  one.  Perfon,  and  his  immovabic 

&  bld.Confil.  409.  &  Goods  to  another  Perfon?     Which  of  thefe  two  Legataries 

JoiAnd.cju8difcipuus,  hath  Right  to  the  Debts  of  the  Dcceafed  ? 

&  Felin.  in  proccm.  de- 
cretal  col.  3.     <^ibu5addc  Pcckium  Tratfi.  de  ^eftam.  conjugum,  lib.  5.  c.  30.  fol.  511.         "  Supra 
eod.  J.  n.  28'.  Siaaford.  prs;rog.  c,  16. 

The  Anfwcr  briefly  is,  That  thofc  Debts  which  did  arife 
by  Occaiion  of  Thing?  movable,  and  for  the  Recovery  where- 
of there  lieth  an  Adlion  perfonal,  belong  to  that  Perfon  to 
•Bar  inL.  potcft.  dz  whbm  the  I'eftator  did  bequeath  his  movable  Goods®.  But 
author.tut.ff.Tiraq.de  thofc  Debts  which  did  grow  by  Occafion  of  fome  1  Mng  im- 
irloflr%  '*n"Tr  Graff  Hiovable,  for  the  RccOvc^y'whereof  there  licth  an  Aftion  real, 
Thef.com. op. verb. ic-  as  for  Rents  due  out  of  Lcafes,  or  Arrearages  of  Rents  due 
gatum,  q.  19.  n.f.  ubi  out  of  Lands,  Tenements  or  Hereditaments,  they  belong  to 
trftaturhancopinionem  ^j^^^  p^^f^^  ^^  ^^^^  ^^^  Teftator  did  bequeath  his  immova. 

^  Bar.  Tiraq  Graff,  ubi  ble  Goods  ^.     rlowbeit  neither  or  thefe  two  Legataries  can  in 

Xupra.  Aufrer.  in  addici  their  o.wn  Names  profecute  any  Aftion  againft  the  Parties  in- 

addccif.Tholof.q.315.  Jcbtcd,  unlefs  they    were  Executors  to  the  Deceafed,  or  his 

quoi* emimerat  Tiraq  Adminiftrators.     For  when  the  Teftator  doth  appoint  a  third 

ind.^.  1  gloff.  y.n.  t«.  Perfon  to  be  his  Executor,  he  only  may  fue  for  the  Debts  due 

^  Supra  cod.  lib.  part,  to  the  Deccafed,    as  rcprefcnting  his  Perfon.**  5    and  having 

6.  §.  !•  D«  4-   Perkins 

tit.  Teflamenty  fol.  ^v     BroJs.  Abiidg.  tit.  Eiecutor,  a.  49.  DoA.  &.  Stud,  I-  &•  c,  7. 

recorrrr ! 
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recovered  and  received  the  fame,  then  may  the  Legataries 
commence  Suit  againft  him  in  the  Eccleiiaftical  Court,  and 
there  recover  their  fcvcral  Legacies,  by  Virtue  of  the  Will  of 
the  Deccafed,   which  the  Executor  is  bound  to   perform  ^  Traa.deRcpnlj.ABgL 
And  in  cafe  the  Executor  do  not  commence  Suit  againft  the  '•^•^'  9.%racod.lib, 
Parties  indebted,  but  delay  to  refufe  ib  to  do ;  then  may  the  C.  fta^dt■t"ftam.  L 
Legataries  convent  the   Executor  in  the  Ecclefiafticai  Court,  3.v^ovln.'co6fk.Ciht. 
where  he  (hall  be  adjudged  by  Sentence  of  the  Ordinary,  and  • 
compelled  by  the  Cenfures  of  the  Church,  to  make  a  Letter        f      C07      1 
of  Attorney  to  either  of  the  Legataries,  for  the  Recovery  of       »•     ^    '      J 
their  fevcral  Debts  to  them  bequeathed,  in  the  Name  of  the 
Executor,  to  their  own  feveral  Ufes».  o-  -   -r- 

I  have  thought  good  alfo  in  this  Place  to  deliver  what  is  "^*  ^*"  ^'  *'  ^* 
comprehended  in  the  general  Legacy  of  IHouJhold-Jiuff^  and 
what  not ;  the  rather,  for  that  this  Bequeft  of  Houfhold-ftuiff" 
is  more  frequent,  than  well  undcjrftood  what  Kind  of  Goods 
arc  comprehended  therein.  By t  before  we  come  to  the  Un- 
folding of  the  chief  Doubt,  and  namely,  tvhether  Plate  be 


§.  Turn  autem.  Tnftir. 
dt  Legatts,  fupra  cod. 


10  there  be  divers  Definhions  thereof  extant  in  the  Body  and  J^o"-  4-  Wefenb.  in 
Text  of  the  Civil  Law  *.  For  Pompornsu  defincth  it  after  one  ^ «  Mto?h'";b^^^^^^^ 
Sort  %  Aipbenuf  after  another  S  nbfto  after  a  third  <»,  and  Bar.  in  l"  i.  ff.  dc  fu-' 
Fiorennux  after  a  fourth  Sort  ^.  twill  tirft  fliew  divers  Parti-  pcU.  leg.  Panor.  confil. 
culars,  whereof  therc%  nt>^  great  Doubt  but  that  they  are  to  8.8  vol.  2.  Quorum  tcf- 
be  reckoned  amongft  Houfliold-ftufF-;  'then,  other  Particulars,  ireirr^W^^^^^^ 
which  arc  not  to  b!  accounted  amongft  Houlhold-ftuff.  Firft  mm. 
thereft)re,  thcrr  is  no  boubt  but  that  thefe  Particulars  follow-  »simodcPr3BtiiTr^<ft. 
ing  are  to  b^  reckoned  as  Part  and  Parcel  of  Houfliold-llufF,  ^'J"b!&t''  ^^^^' 
wz.  T^tfies^f  Stools  f^  Formt\  Chain  ^^  Carpets  ^^  Hangings  ^y  ■  Dc  quibus  Wcfcnb.  & 
Bed:'^,  Bedding  ^t  Bafons  with  Ewers "^^  Candie/Hcis^^  all  Mcnoch.ubifupra;  vc- 
■Sorts  of  Veffels  fervi'ng  for  Meat  and  Drink,  being  of  Earth,  {"^"d^^^*^**  *  ^°^'"" 

•  Ut  in  L.  r.  L.  a,  L. 
6.  &  7.  cod.  tir.  defupel.  leg.  ff.  >»  Supellcx  (inqnit  Pomponius)  eft  domefticam  patris  faraiUat  in- 
ftrumentum,  quod  neque  argento  aurove  fado,  vcl  vcftij  annumcratur,  L.  1 .  dc  fup,  leg.  ff.  «  Al- 
phenut  Aipelledilia  eas  res  effe  putat,  quae  ad  ufum  comm.  patrisfamilias  paratieTunt,  quae  nomen  Aii 
generis  non  habent  feparatum.  L.  6*  cod.  tit.  <*  Tubcro  hoc  modo  dcmonftrare  fupellei5tilem  tentat, 
nempe,  Inftrumcnt*  quoddam  patrisfamilias,  rerum  ad  quotidianum  ufiim  paratarmm,  quo<l  in  aliquam 
ipeciem  non  cadit.  L.  Labco.  de  fup.  leg.  ff.  -  «  i.  e.  Res  mobiles,  non  animalia.  L.  a.  dc  fupel. 
kg.  ff.  *  L.  fupelle(9ii.  ff.  de  fup.  Jcg.  verb.  Menfas,  &  verb.  TrapczophorsB,  i.  e.  Menfat  niagno 
oroatu,  quae  effidis  imaginibus  fuftinebantur  ;  quales  hodie  in  vetuftis  marmoribus  vifuntur.  Alex,  ab 
Alex.  lib.   I.  dierum  genial,  c.  19.  Mcnoch.    dej)raBfump.  i5o.  lib.  4    n.  8.  «  d.  L.  fupelle^il. 

^erb.  fcamna,  fubfcl.  &c.  »»  L.  Inftrumcnt.  ff  dc  fupd.  leg.  verb.  Scdular.         »  L.  dc  Tapctii, 

cod.  lit.  verb.  Cathcdralia.  Menoch.  tibi  fupra.  n.  19.  .  '^  d.  L.  dcTapctis,  in  princ.  ^  d.  L.  dc 
Tapetis.  Mcnoch.  dc  pratfump.  160.  n.  17.  19.  verb.  Awlaa.  "  d.  L.  fupel.  yerb.  Led.  ctiam 
argcntat.  aurat.  vcl.  gcmmat.  Idem,  fi  tota  argcntea  vcl  aurca  fint.  "  d.  L.  dc  Tapetis,  verb.  To- 
ralia.  Addc  quod  Icdlo  leg.  dcbentur  culcitrae,  &  alia  le<fti  ornamenta.  Rebuff,  in  L.  inftratum.  de 
verb,  fignif.  ff  Teftatur  cnim,  inftrudlum  apparatumqnc  Icdlum  legar.  yidctur.  Alciat.  in  catid.  L.  ' 
•  d  L,  fupcl.  verb,  pelves,  aquiminaria,^  &V.  p  L.  leg.  de  fupel.  leg.  ff.  verb.  Argcntea  caDdt« 

labra. 

« 

Wood, 


How  Tejiametas  become  void.        Part  Vll. 
1  d.  L.  fupen«da.         Wood,    Glafs,   Brafs,   or  Pewter  \   Pots,  Pans,  Spkt,  and 

'UmverfanamqueTafa   Aich  like  ^ 
md  coquendum  deputa- 

U,  cum  in  pcnu  noo  continentnr,  (ut  in  L.  Inftrumentnm.  ff.  depeon  legat.;  inter  fapeUe&ilimdoiBpt 
numerare  credercm  Panor.  conf.  8S.  vol.  i.  d.  3.  Menoch.  lib.  4.  Pnef.  i6a.  n.  ii.  Qoodfi  o^ 
jiciatur,  hujuljoaodi  vafa  efle  inftnimenta  fundi,  (L.  cum  de  lanionis  C  de  fundo  inibu^  Icgat.  vctK 
cacabos,)  &  idco  non  efle  de  fu^UcdiUttm  gencre ;  (L*  Labeo,  Cdefapel  leg.  in  princ.)  Refpoodce, 
aon  propriam  verborum  fignificadonem,  fed  quid  Tefiator  voluerit,  fcrntand.  d.  L.  csm.  de  '*'»f*«ni 
Qninimo  fupellrz  taoquam  pan  inftrudli  fundi  to  legato  conlinebitur.  L.  quaeiitimi.  #*•  de  fund.  iaAnfi. 
§.  fed  ii  fundus. 

•  L.  I.  defupelJeg.ff.       Secondly,  Apparel^ ^  Boots ^^    Wtapons^^    Toots  for  Artifi* 
. *L^(u^lleAiL^^  !h^  ^^"*»  Ctf//&y,    nauals^.    Corn  in  the    Barn  or  Granary*, 

"  d!  U  fypcUcAiU  '  JVains  *,  Carts^  Phugb-gear,  Vefftls  *  affixed  to  the  FrecliolJ, 
»  Menoch.  depraefump.  are  DO  Part  of  Houfhoid-fluff.  But  whether  Plate  ^nd  Coa4:het 
160.  lib.  4.  n.  33.  arc  to  be  accounted  as  Part  of  Houlhold-ftuffi  is  a  Queflion 
»  C  Labeo?d.'tiu  &  wlicrcin  all  Writers  are  not  of  one  Mind.  For  the  Dccidinf 
gloff.  ibidem.       '       of  which  Controverfy,  let  us  fuppofe  the  Ca(e  to  be  thb: 

*  d.  L.  JLabeo.  &  glofll 

ibidem.  ^  L.  vafa  snea.  de  fup.  leg.  ff,  Menoch.  de  prsfump.  itfo.  b.  19.  d.  L.  JLabe«.  Terk 
Infirumenta  agri  aut  domos.        •  d.  L.  vafa  enea.  &  Menoch.  de  prsC  itfo.  a.  %$. 

The  Teftator  by  his  laft  Will  andT  Teftament  doth  bcqacadi 

to  A.  B.  all  bis  'Houfhold-Jluff.    Now  in  thb  Cafe,  whether 

may  the  Legatary  recover  the  Teftator's  PlaU  and  Coaches^  as 

[     508      ]       Fart  and  Parcel  of  his  Houfhold-ftuff  ?    For  the  Plate,  the 

Writers  are  at  Variance  ;  fome  fetting  it  down  for  Law,  that 
nothing  which  is  made  of  Silver  or  OMd  is  to  be  accounterf 
L^*  'e^f  ^?r^'  '^^*  ^  Houfhold-fluff'** ;  and  fome  the  contrary «.  For  ReconciUi- 
•Ullbeo^*  eod.  tit.  ^^^^  ^^  which  Contrariety,  we  muft  ufir  divers  DiftinAioDs ; 
verf  Nuncezebore,&c.  whcreof  the  firfl  is  of  the  Time,  according  to  the  amcieat 
r^^**o*'^***  ^'^"^^  Admonition,  Diflingui  timporSy  coruordabunt  Scripture  ^  :  that 
'^^    '  is,  betwixt  the  ancient  and  later  Times,     For  luch  was  che 

Seventy  and  Frugality  of  old  Times,  that  in  diebui  illis,  Vef- 
fels  of  Gold  or  Silver,  being  then  very  rare,  were  not  compr^^ 
c  4.  L.  Aipellea.  Vide  ^^ended  under  the  Name  of  Houfhold-ftuft*'.  But  afterwards 
Goddaeum  in  L.  Mo-  in  latter  Times,  when  Men  began  not  to  be  contented  with  the 
vent  de  verb,  fignif.ubi  Simplicity  of  their  Grandfires,  but  digging  for  more  precious 
iSipfiY.  '""^       Metal,  did  furnifh  tlicir  Houfes  with  Veffels  of  Gold  and  Sil- 

ver  and  precious  Stones,  and,  as  it  is  written  in  the  Civil  Law, 

NuKc  ex  chore,  tefiudine,  atque  argento^  jam  ex  auro  ttiam  atqui 

►^  d.  L,  Labeo.  poll  Tu-  gemmis  fupellcEliit  utimur^  ;  upon  this  Change  of  Mens  Man- 

Lcroncm.  &  L.  icgat.  ners  di  j  the  Law  alfo  begin  to  change,  and  to  reckon  thclc 

^,  dc  fupeL  leg.  ytm%  of  Silver,  Gold  and  precious  Stones,  as  Bafon  and 

Ewer,  Bowls,  Cups,  Candlefticks,  ts'r.  for  Pan  arid  Parcel  of 
id.L.Labeo.&L.lcgaf.  Houfliold-ftuff  *  i  yet  not  indiftinAly  or  abfolutely,  but  witii 

this  Moderation,  fo  that  it  were  agreeable  to  the  Teftator*s 
'^Hocauterndxttindio.  Meaning,  otherwile  not  ^,  That  is,  if  the  Teftator  in  his 
Tul«tllil&s«^^^^  Life-timedid  ufc  to  reckon  them  amongft  his  Houfhold-ftuff; 
tentiM°^onciUari"Yult  ^'^  which  Cafe  tbcy  are  due  to  the  Legatary  by  the  Name  of 
Celfus,  in  d.  L.  Labeo.  Houfliold-ftufF  ^ :  But  if  the  TcQatof  did  cftcem  them  as  Or- 
defwpd.  leg.  £f.  naments  rather  than  Utcnfiis,  and  did  ufe  them  for  Pomp  or 

aifu.iud.L.I.abco.  Delicacy,  rathey  than   for  daily  or  ordinary  Service  of  his, 

Houfes. in  this  Cafe  they  do  not  pafs  under  the  Legacy  of 

Houibold- 


Part  Vn*         How  Tejiamenis  become  ^oid* 

Hou(hdld-ftuff"».      Or  if  the  Tcftator  did  vfe  to  ftumbcr  ■<>.  t.IaW&dod-r 

Things  of  another  Kind  amongft  his  Houihold-ftufF,  which  ff*dt'vii^b!^fi"^^^^^^ 
without  Doubt  are  not  fo  to  be  eftccmed  \  ai  for  Example^  •   k»  • 

his  Apparel,  Books,  and  fuch  like  ^ ;  then,  albeit  thp  Tefta*  »  Vcluti  Efcar.  argen-» 
tor  did  intend  that  his  Apparel,  or  thofe  other  Things,  ^^^'  s«f^'w«  >n  d-  L> 
Ihould  pafe  under  the  Name  of  Houftold-ftuff  i  yet  ncv^r-  fu*m  *!'^6o''''S^"z^^^ 
thfilefs  the  Lcgatai7  cannot  recover  them'.  And  albeit  there  Pd.L.Lab«o.§.%eruni 
be  no  Defeft  in  the  Tcftator's  Meaning  ^i  yet  becaufe  the  fieadcqulbusbondub. 
fame  is  no  way  uttered  by  Words  which  by  their  own  Nature,  ^'^<*d«u* »"  ^- ^- ^°* 
or  by  common  Ufe  of  Speech,  might  tcftify  his  Meaning,  Wcfcnb-Tn  iVdcTu^l 
therefore  is  the  Legacy  void,  as  if  it  had  not  been  written  or  leg.  ff.  n.  3. 
fpoken^  Unlcfs  it  were  the  exprcfs  Will  of  the  Tcftatot,  J^^n  «a»«n  «  opiiu 
that  the  Legacjr  fhould  ftand  good,  nQtwithftanding  hi.  Mif-  t^^ZwiJ^L^^ 

naming  thereof  •.  v  tudiri    dcbent,   inquit 

Servius  in  d  I*.  JLab« 
Cujns  feotentia  adverf.  Tuber,  obtinuit,  Cejfo  judice.  '  Goddeui,  Meaoch.  &  Wefenb.  ubi  fupr»» 
*  Godd»us  ubi  fupra..  &  vide  qcse  a  nobis  fcripca  Cunt  pauIo  ante*  cad.  part.  J.  $.  n.  Zi« 

As  for  the  Teftator*s  Cdaches^^  whether  the  Legatary  tQii(i2iBdadicitur'>genu» 
whom  the  Houfhold-l^ufis  bequeathed  may  recover  the  fame,  lerictiU  carrus  in  quo 
doth  admit  fome  Doubt.     But  howfoevcr  all  Men  arc  not  of  f^^^^'n^Vu^^  s^^^^ 
One  Mind  in  this  Point  "  5  yet  I  do  rather  fubfcribe  to  their  Lcxic.jvri«dvilj«,vcrV 
Judgment,,  who  do  hold  thai  Coaches  are  ufually  numbered  Rhada. 
amongft  Houfliold-ftufF*.  '  .         « Ncgatcnim  Alcx.ab 

Alex,  vehiculainfupcl" 
le^ili  contincrif  fed  ilia  inftrutnent.  viator,  effe  fatetor.  Col  convenit  glolT.  quedam  manufcnpta  ia 
L.  inflr.  de  fup.  leg.  ff.  *■  L.  inftr«  de  lupeil.  leg.  ff.  Menoch.  de  pr^.  160.  n,  i6*  Anto,  Aug.  \^ 
primo  emendationem,  c.  4. 


An  Analyjis  of  the  Chapter  foregoing* 


1 


y 


AivfAufonSj 

Commons. 

Fairs^ 

Houfes^ 

Lands^ 

Markets^  &c.     J 


^Thefe  and  fuch  like  are  Chattels  real* 
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Wbai  Things  pafs  in  a  Will  by  a  Devife  of  all  his  Goods, 
and  what  not^  and  by  other  Words. 

•  Advowfinz  Which  the  Teftator  had   for  a  Term  of  Years* j  JPhehU 'VerCw  ffantsi 
aad  if  an  Incumbent  purchafe  the  Inheritance  of  an  Ad-  *  ^"»  37N 
vowfon,  and  devifeth  that  his  Executor  (hall  prefent  to 
the  firft  Turn  after  his  Deceafe,  and  giveth  a  Fee  to  ano-* 
ther,  this  is  good. 

Apprentices^ 

Avoidance :  The  next  Av(Mdance  which  a  Man  hath  in  the 
.     Ri^bt  of  his  Wife  ifrrll  not  pafs. 

Bedding  *. 

Bills. 

Vol;  li  TT  Bonds  I 


I 


<' 
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\ 

Bonds :  By  the  Civil  Law  the  Debt  thcrcm  thcntloned  wiQ  pafe 
by  the  Devife  of  Goods,  but  Bonds  madeto  the  Wife  dum 
fota  will  not. 

Boxes. 

Brafs* 

Cabinets. 

Carts* 

'Cattle. 

Chattels^  Real  and  PerfonaU  xvhich  he  hath  in  his  own  Righf , 
and  not  in  the  Right  of  his  Wife,  or  as  Executor  or  Ad- 
mini  ftrator. 

Coppers y  not  faftcncd  to  the  Frecholdi 

Corny  in  the  Barn,  Field  or  Ground,  which  the  Tcftator  might 

•     have  cut  if  he  had  lived  ;  fo  if  the  Hufband  dcvifcs  Com 

growing  on  his  Wife's  Land,  and  dies  before  'tis  fevered, 

the  Devife  is  good^  whether  it  was  fown  before  or  after 

-  Marriage, 

Debts. 
'  Dejks. 

Fairs. 

Ferrets. 

Fruits  gathered,  but  not  growing  on  Trees. 

Glafs. 

Gray  bounds  will  not  pafs. 

Goods .'  By  a  Devife  of  all  his  Goods,  Lcales  for  Years  pafs. 
Moor  352. 

Guns. 

Hay,  .  / 

Hemp. 

Hops. 

Hounds* 
^        Houjholi'jluff :  Books,  Cattle,  Cloaths,  Coaches,  Corn,  Carts, 
Plows,  Waggons  ;  but  any  Thing  fixed  to  the  FrechoW 
C     S^O     3  will  not  pafs  by  the  Name  of  Houfiold-ftuff  i  but  Plate 

tifed  about  the  Houfe,  and  not  for  Ornament,  will  pais. 

Jewels. 
'  Leafes  :    For  Life  or  Tears. 

Leets :     Profits  thereof. 

Linen, 

Lochs  will  not  paft. 

Market, 

Majliffs. 

Money, 

Mortgages. 

Movables :  By  the  Civil  Law,  Actions  and  Right  of  AflJons 
pafs  by  the  Word  Movables^  cfpecially  when  the  Words 
are  reiterated  ;  as  I  give  to  T.  S.  all  my  movable  Goods 
and  immovable  of  what  Kindfoever  or  wberejotver  foaiid. 
Thofe'  'I'hings  which  are  inanimate  and  paifive  in  their 
Motion,  ;is  Books,  Beds,  ts^c.  Thofe  which  -are  lai* 
mate  and  adlive  in  their  Motion,  as  Cows,  Horfes,  (5V. 

Immovables :  Leafes^  RentS|  Grafsj  Corn  growing,  tfr. 

Pewter. 

PJafr. 


N 
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A 


Plate. 

Ploughs.  \ 

Prefentation  to  a  Cburcb^  which  a  Bilhop  hath  in  Right  of  his     ,  ^      ^ 

Bilhopricky  aud  voM  in  his  Lifc-tiane,  canaot  bc.dcvifed 

by  him.     l  InjL  185,  30}}, 
Saffron. 

Ships,  '  •    s^ 

SpcfiieJs. 
Statues, 
lithcs. 

Tnes  fcU'd,  but  not  growing. 
JJtetiJtU :  By  this  Word  Plate  and  Jewels  will  not  pafs.     Dyer 

^        59-  ^• 
IVaggons, 

IV-ainfcot  will  not  pafs. 

§.  XI.     Of  Uncertainty  in  rcfped  of  the  Time  or  f 

Date  of  the  Teftament. 

1.  IP'hen  it  is  uncertai/i  whether  of  the  two  Tejlaments  is  later ^ 
both  are  void. 

2.  The  Tijidfnent  in  Favour  of  Children  is  prefumed  lajl. 

3.  'I he  1  ejlament  ad  pias  c aulas  is  prejumtd  laji. 

4.  l^he  JVill  once  proved^  is  net  to  be  reprovtd  by  another  of  the      , 
fame  Date* 

5.  J  Soldier  may  die  with  two  Tejlaments, 

6.  IPhich  of  thtft  two  "Tejlaments  is  prefumed  la*er^  the  Tejla* 
nicnt  ad  pias  caufaSj  or  the  Tejl anient  inter  Liberos< 

WHERE  (i)  two  Tcftamcnts  be  found,  but  uncertain  .    ' 

whether  of  them  is  the  later,  in  this  Cafe  neither 
Tcliament  is  good*;  for  no  Man  can  die  with  two  Tefta-  •  cioff. ia L. ult. C. de 
niciits  ^,  for  the  one  doth  deftroy  the  other  *^,  ccL   Di.  Adrian.  toU 

CJar.  §.  tefl.  q.  io« 
*»!-.  quxrcUtur.  S,  dc  teil.  rail.        <  Bar.  in  L.  i.  §.  i.  ff.  bon.  poff.  fccunduni*  TabuL 

Nevcrthelcfs,  if  (2)  one  Teftament  be  made  in  Favour  of       f      en      1 

the  Ttftator's  <  hildrcn,  or  of  thofe  who  are  to  have  the  Ad- 

minidration  of  his  Goods,  in  cafe  he  had  died  Inteftate,  and 

the  other  Teftament  in  Favour  of  others;  then   that  fiiall 

prevail  which  is  made  in  Favour  of  the  Teftator's  Obiidren,  or 

of  them  which  otherwife  are  to  have  the  Adminiftratioxi  of 

his  Goods  ^«  '  Bar.  in  d.$.  i.  Sich* 

in  L.  ttli.  C.  de  edido 
D.  Adr.  tol  Mantic.  de  conjed.  uk.  vol.  I.  ».  tit.  jj.  a.  17 

Or  if  (3)  the  one  Teftament  be  made  ad  pias  caufasy  th« 
other  not  \  then  that  Teftament  ad  pias  cdufasis  prefumed  laft.        ^  .    .  ^  .   , 
and  fo  to  take  Place  ^  '  ^f  *° 

Or  if  the  one  Teftament  be  proved,  (the  other  perhaps 
not  as  yet  appearing,)^  and  the  Executors  in  Pofteftion  of 
the  Teftiito^'s  Goods  by  Virtue  of  the  Teftament  already 
proved  \  it  is  not  afterwards  to  be  reproved,  nor  the  Execu^ 

Y  2  tors 
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*-     .    •  -     ••  ^  -   tors  difpofTeilecl,  by  Maans  of  the  other  Tcftamcnt  of  the 

Sich.  in  d.  L.  alt.    ■        ^^^1,^  ?,^^^  '         ^,  .        .,.      •    ^  .  r       ^ 

Orir  (5)  the  T cftamcnts  be  mihtary  Teftamcntsj  for  then 
«.  «    perhaps  they  are  both  good,  becaufe  a  Soldier  may  die  with 

Whore  it  is  fard,  that  that  Teftament  is  preibmed  later 
which  is  made  in  Favour  of  them  that  are  to  liave  the  Benefit 
of  the  Adminidration  of  the  Teftator's  Goods ;  or  ad  piof 
<ar/fasy  rather  than  thofe  Teilaments  which  are  not  msde  ad 
pias  caufas^  nor  in  Favour  of  them  which  are  to  have  the  Ad- 
miniftration  ;  what  if  (6)  two  Tedaments  be  found,  the  one  in 
'  Favour  of  the  Teftator's  Children,  or  fuch  as  are  to  have  the 
Adminiflration  of   the   Goods  of  the  Dcceafeil,    the  other 
made  ai  pias  c^ufaty  and  it  dorh  not  appear  whether  of  them 
is  former  or  later  ^     Whether  is  to  be  prefumed  laft,  and  fo 
of  Force  ?     I  fuppofe,  that  if  they  which  are  to  have  the  Ad- 
miniftration  of  the  Tcftator*s  Goods,  in  whofc  Favour  the 
Teftament  is  made,  be  the  Teftator's  Children,  then  that  Tef- 
tament made  in  their  Favour  is  to  be  prefumed  later,  rarhcr 
ll  Ma«i«.  d*  conjoft,  ^^^^  ^^^^  Teftament  ad  pias  cauias  ^  :     Otherwife  the  Teihi- 
Ult   ▼©!.  I.  tf.  tit.  3.  n.  V-      .  I  r  I    1  1  t  I 

43.  Videfupr.  i.  part,  iT^^ent  ad  pias  cdufas  is  to  be  'preiumed   later,  rather  than  that 

$.  pen.  in  fin.  &  quod  Teftament  made  in  Favour  of  collateral  Kinfmen  *. 

ibi  adnotavi  ex  AuguU. 

iMantir.  ubifupr.  PerXj.  fandmiu.     C,  do  facrofan.  eccleCa, 

• 

fMing  vcffiis   ^V,       The  Teftator  having  devifed  feveral  Legacies  to  fcvtral  Per- 
I  Vernon  ^30.  ^^^^  ^^  .Name,  and  amongft  the  reft  40/.  to  a  Charity  j  and 

there  being  a  Defcft  of  Alfcts,  the  Spiritual  Court  gave  Sen- 
tence for  the  Charity  of  40/-  in  the  firft  Place,  and  would 
not  allow  it  to  come  in  Proportion  with  the  other  Legacies; 
and  a  Bill  in  Chancery  being  exhibited  for  that  Purpofc  ;  and 
it  being  moved  for  an  Injun^ftion  to  the  Spiritual  Court,  it  was 
denied,  becaufe  legatory  Matters  are  properly  determinable 
in  that  Court ;  and  fi nee  by  their  Law  Preference  is  given 
to  a  charitable  Legacy,  the  Court  oF  Chancery  will   not  alter 

Kan'fe^clirpufaTi^^^  J^  »s  a  famous  Queftion  amongft  the  Civilians  k,  wheiher  the 
fcFcrtMcn.depr'aefuliir,  Time  of  the  Making  of  the  I  eftament,  or  of  the  Death  c»f 
1.4.pr«f.  117  inprinc.  the  Teftator,  is  to  be  refpefted  ;  and  coni<quentlv,  whether 
L^i'  'T.'.Xtt^^l:  the  Teftator  be  prefumed  to  bequeath  thofe  Things  ai)ly  which 
aur.&arg.lcg.Mantic.  he  had  at  the  Time  of  the  Makmg  or  his  vVil!,  or  ot  h.-s 
dcconjc<a.ult.  vol.1  3,  ^Death  ^  -  For  the  Determining  of  which  Queftion  divert  do 
tu.iii.Sim.dcPr^t  de  ^jf^  fundry  Diftinftions,  whereof  fomc  fcem  to  make  the  Mat- 
'o.fol  178.  &Mcnoch.  ter  more  intricate,  Wherefore  pretcrmutmg  tho|c  Diftmco- 
d^prx^mp.  1x7.1.  4,  ons,  I  have  cliofen  a  plain  and  eafy  Courfe  of  deciding  the 
C  5^^  }  Controverfy,  by  propounding  a  Rule  with  Extenftons  and  Li- 
*»Eandcmr€guiampro-  mitations.  The  Rule  is  th if,  ^kat  the  Time  of  the  ^ejlamrtt^ 
?^r»ti^ub-f^^^^  ''"^  "^^  ^f  *^^  'Tffrntor's  Death,  is  to  he  regarded''.     And  fo 

L*^^' tta/s?  dc  aur?&  thofe  Goods  which  the  Teftator  bad  at  the  Time  when  he  made 
arjren.lfg..  his  Will  are  bequeathed  unto,  and  recoverable  by  the  Lcga- 

*  Mantic.  «c  Shno  de  tary  ;  but  not  thofe  Goods  which  he  got  afterwards  «. 
?r»M,vbi  fupra.  ^he  firft   Extenfion   of  the  Rule  is,  That  the  fame  doth 

proceed  not  only  in  refpeft  of  TWPg«  bequeathed,  bvt  a?fo  in 
>  refpcd 
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rcfpcft  of  Pcrfons  to  whom  any  Thing  is  devifed  <^.  '  As  for  *  Simo  dc  Prat,  tibl 
Example;  the  Teltator  doth  bequeath  an  hundred  Pounds  to  [^l. fi^ogna^t^'^de r^^^^^ 
the  Children  of  A.  B.  who  at  the  Time  of  the  Making  of  the  dub.  ff.  n.  4.  Menoc  . 
Will  hath  four  Children,  and  afterwards  begetteth  other  four  dcpral.l.  4.prafump. 
Children,  and  fo  hath  eight  Children  at  the  Time  of  the  Death  jy^^V^  L.aco- 
of  the  Teftator. '  In  this  Cafe  the  hundred  Pounds  is  to  thofe  natfa.  ff?  de-  rcb.  dub. 
four  Children  which  were  alive  at  the  Time  when  the  Will  was  n .  4.  Alex,  confil.  170. 
made,  but  not  to  thofe  who  were  born  afterwards  p.  ^^^'  5-  n.  3. 

The  Reafon  is,  becaufc  he  had  no  Thought  of  them  which 
were  not  in  rerum  natura  when  he  made  his  Will*>.     So  like-  '  Cagnol.  inL.  ult.C- 
wife  if  the  Teftator  do  bequeath  an  hundred  Pounds  to  his  conm \  "'.  vof  i^n^'"" 
Parifh-Church,  and  after  the  Will  made,  he  doth  change  his  *'^**      1  •   •  S« 

Dwelling  to  another  Parifti,  and  there  dieth  -,  in  this  Cafe  the 
Legacy  is  due  to  the  Church  where  the  Teftator  dwelled  at  the 
Time  when  the  Will  was  made '.  '  ^^"l- ;°  ,A«:5"-  ^' 

»      xtm.  ad  L.  falcid.  cujus 

I '  feoftentiani  ep^d  quidcm 

Tcnm  cffc  arbitror,  non  tamen  vigore  d.  L.  fi  c^g^natU;  quae  lex  magis  'adverf.  quam  adftipulatur  hwc 

opin.  (ut  rede  moiiet  Mantic.  de  cpt)je4Sl.  ult.  ^oi.  1.  3.  tic.  11.  n.  3.}  Sed  virtute  d.  L  iiita§.  de  aur« 

&  argeo.  leg.  ff.  " 

Secondly,  Th's  Rule  proceedeth  and  hath  Phcc,  not  only 
in  Things  bequeathed  whereof  the  Teftator*  hath  actual  Pof- 
fcffion,  but  alfo  in  Things  bequeathed  which  are  incorporal, 
or'7  hings  in  adiion;  and  therefore  if  the  Teftator  bequeath  to 
jI,  B.  all  his  Debts,  there  is  no  more  due  to  the  Legatary  by 
this  Dcvife,  but  only  fuch  Debts  as  were  due  to  the  Deceaf^d 
at  the  Time  of  the  Making  of  the  Will,  and  not  any  Debts 
which  did  arife  to  be  due  afterwards  ••    So  likewife  if  the  Tef-  '  ^*^''^' '"  \'  "i^f"  ^: 

1  .  ^    »      11  /<     1    i>^  1  111  depad.  n.43i.ubinon 

tator  do  remit  unto  A,  B.  all  Inch  Debts  as  he  doth  owe  unto  pauc.  author,  ampUaii- 
thc  Teftator;  by  this  Devife  only* thofe  Debts  are  remitted  onem  hanc opiime  fir- 
which  were  due  to  the  Deceafed  at  the  Making  of  the  Will  ^  fj^'     j  p    •  xi    t 
Thirdly,  this  aforefaid  Rule  is  of  Force  not  only  in  an  indcfi-  vom"^.  c.  n.n.^.si- 
nite  or  geireral  Legacy,  (as  when  the  Teftator  devifeth  his  mo  de  Pr?tu*.  ubi  lupr; 
Books,  AppareK  or  Houlhold-ftuff,)  but  even  then  alfo  when  "•  3^- 
to  thefe  Legacies  he  doth'add  the  Word  All ;  infumuch  that 
if  the  Teftator  fliould  bequeath  to  A.  B.  all  his  Books,  all  his 
Apparel,  ail  his  Houfliold-Stuff*,  yet  there  is  n6  more  dtie  to 
the  Legatary,  but%on1y  thofe  Books,  that   Apparel,  or  that 
Houfhold-ftuft'",  which  were  the  T<;ftator's  at  the  Time  when  "*  Mantic  ubi  fup.  n.  4. 
the  Will,  was  made-.     Fourthly,  the   Rule  aforefaid  doth  fo  vol"  3/^;7c!fVa?^^ 
ftrongly  tie  the  Legacy  ^o  the  Time  of  the  Making  of  the  Tef-  confil.  \i  voI.».r.34. 
tament,  that  the  Legatary  to  whom  the  Teftator  hath  bequeath-  Et  J'oc  proccdit  ctiam- 
cd  any  Thin?,  muft  prove  that  the  Ihinff  bequeathed  was  the  '^  ^V"  "'^'l^^"  '"^"'"' 
leftator  s  when  he  made  his  I  eftament  *,  and  not  the  Execu-  denotat,  non  fuit  adr 
tor,  vfXio  hath  the  fame  in  Poflcflion  y.     Fifthly,  the  forefaid  jeftura,  inouit  Mant. 
Rule  proceedeth  yet  one  Degree  farther,  in  Confidefation  of  tiMfupr.poftSocm.ubi 
the  'I  ime  of  the  Making  of  the  Teftamenr.     For  ifMhe  Tef-  x^simodcpraet  deln- 
tator,  having  Store  of  young  Cattle,  willjth  his  Executor  to  tcrp.  wk  vol.  1.  4.  dub. 
give  to //.  i?.  two  Colts  of  the  A^c  of  two  Years,  and  after,the  9.foLi79.n.3(5.  Man^ 

tic.  deconjp(5k.  ul'.  vol. 
<poft  Bald.  Kom.  Alex.  &  Jaf.  d.  I.  3.  t  it.  1 1 .  n.  4.  in  fin  )  r  Sljno  dc  Prat,  de  int'erp.  ult.  vol.  ub^ 
fupra,  &  Mane.  Ue  conje&  ult.  vqI.  U  1,  3.  tit*  1 1.  n,  4.  in  fiq. 

I^^aking 
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Making  of  his  Will,  live.th  many  Yeats,  and  then  di^h,  having 
other  Colts  at  the  Time  of  his  Death  of  the  Age  of  two 
Years;  in  this  Cafe  (here  is  due  to  the  Legatary  two  of  the 
iir/t  Colts  which  were  eAtaat  at  tlic  Time  of  Making  the  Will, 

iV"  Ticrmch^d^'^ia!  ^"^  "^^  ^^  ^*^^  ^'^*^  ^^^^^  *^  ^^"^  ^  *"^^  ®^  ^*^  ^^^^^  *•  SixtWy, 
fmiip!  i.^^rprifum*'  ^^  ^^<^  Tcftaror  hcqueath  to  //.  i^,  a  oharc,  (viz.  a  chijd  Part, 
i;7  n.  6.  K]vrdrmfa-  or  the  one  Half)  of  his  Goods  being  in  fuch  a  Place,  alrhougb 
rina;  crt  quod  icrirtum  the  Tcltator  have  more  Goods  in  that  Place  at  the  Time  of 
rei.quicDid  confil  31.  i,^^  j^^.^^i,  than  there  Were  at  the  Time  when  the  Will  was 
ccrti  gr^i'Tris  legata  u  i»»ade  *  ,  yet  the  Legatary  hath  no  Kight  to  thole  later  Goods, 
poftca  vanatur,  debe-  jiiut  Only  to  thofe  which  'Were  there  wnen  the  Will  was  made. 
lur  »i»ia.at.<>  qu*  fuit  ^.^^j  ^^  [  takc  it  to  be,  if  the  Teftator  doth  bequeathio  J.  B. 

tempore    conaiti    teik.      ,•  l-     o        i         ■  •    l  •     j      i        ui  •  i  •    i    t  i 

MaiJt.  dc  conicct.  uit.  ^"  "'^  Ooods  which  are  in  Inch  a  riaco;  m  which  Legacy  only 
vol.  i.  ;<.  ti".  II.  thoie  Goods  are  cuntaincd  which  were  jhcre  extant  when  the 

»M€noch.dcpr«»ump.  Will  was  made,  awii  not  ihofc  Good^  which  v^crc  brought 

1  4.pr«f.  I.-.".  I*,  thither  afterwards ^ 

poik  Alex.  toDUi.    i;i. 

n.  I.  vol.  o. 

«*  Mcuwtii.  dcpixf.  1.  4.  pixf.  117.  n.  29. 

The  ilrfb  Limitation  or  Rcdraint  of  this  Rule  is,  when  the 
Legacy  or  Thing  bequeathed  is  univcrfal ;  for  then  the  1  imc 
of  the  Death  of  iheTcflatorisconiidered,  and  not  the  Time 
<  Mantic.  de  cmijeA.  whcn  the  Will  was  made  ^.  As  for  Example ;  the  Teilator 
ult.  vol.  I.  13.  tit.  11.  tioth  bequeath  to  A.  H.  ail  his  tSubitancc,  or  all  his  Goods  and 
n  ,3.biinf»dePra.t.dc  Chat'tcls:  In  this  Cafe  the  Legatary  hath  Right  to  thofd  Things 
dub.  9.  i'ol.  179.  n.  which  the  1  eltator  Ictt  at  the  Imieot  his  Death'',  whether 
41.  Henoch.,  dc  pra:-  they  be  more  or  icfs  than  they  were  before.  Neither  is  thii 
fump.  1.  4,  praiun.p.  Limitation  contrary  to  the  third  Ampliation  before  rehearfed, 

iz7.  n.  26,  27.  Bar.  in  •     •     r  •  ■       1         •  r     1      (fi   .-.  1  •        r  n       i_  ■ 

i.  fi  ita.  fF.  dc  aur.  ^  wiiere  It  is  laid,  that  ir  the  Icttator  do  univcrially  bequeath 
ar^Dt.  leg.  3  n.  4.  all  his  Books,  all  his  Apparel,  or  all  his  Houfhold-lhiff|  yet 
** Mcnoch.de projiump.  notwithftanding  that  univerfal  Bequelt  [/^//]  there  is  no  more 

1*6^!*^""'^*  ^*^*"'  ^""^  ^^  ^^^^  Legatary,  but  only  thole  books,  that  Apparel  or 
«  5upra«od.  ^.  n.  11.  Houlhold-lluff",  which  were  the  Tellator's  when  the  Will  was 
poft  Mant.  1.  3.  c.  1 1,  made  ^.  For  howioevcr  ihefe  two  Legacies  may  fccm  to  be 
Socin.  Jut;,  contil.  59    without   DitFcrence  in  rcfpe^  of  the  Form  or  Manner  of  the 

Devife,  both  of  tiiem  l)eing  univcrfally  framed;  yet  there  is 
a  great  DiHerencc  in  rcfpei^i;  of  the  flatter  or  i'hing  bequeath- 
ed ^ 

For  a  Man's  Subftance,  or  Goods,  or  Eftate,  and  fuch  likc<, 
they  be  Names  colitclive,  comprehending  Things  of  divers 
J»  Totum  univuf  eft  Natures  in  one  Univcrfe,  which  Joth  receive  Increafe  andDi- 
<ju<Klex  muU;-*  coipo-  n^hiiitiou  *'.  But  (o  are  not  a  hl\i\'s  Books,- or  Apparel,  or 
dimLTnTJ; ,  TvVau-  HoulhokUlhilF,  {ov  i\\cy  ht  hvit  Spuics  quaduiit  bon^um'^ ;  and 
geaiitur,  temper  die-  conletiucntiy  iio  Contrari;:ty  bciWiAt  this  Limit atiou  ;iud  thac 

fur  \(\cm  corrus'   Zaf.   Ampliation  of  the  P>.ulc. 

in  L.  grcgc.  if.  df!  it  1^. 

ii.  3.  *  i^ai*  ifl  ti.  I'.  ;;rcgc*  if.  de  leg.  1.  n.  3. 

Secondly,  the  Rule  is  limited,  when  a  Thing  unirerfal  is 

1      •  ff  H     brqueathed,  albeit  the  lellator  doth  not  add  any  Sign  univcr- 

Icjy.'^^^^um^u..  it^  ^**^'     As  for  Example  ;  the  TeAator  doth  bequeath  10  A.  B. 

quen  .simodc  Prxt  uc  his  Flock  of  Shccp,  or  Herd  of  Cattle  ^  \  for  it  is  in  Efftft  as 

jnterp.  uit.  vol   I.  4.  i£  ^g  ^^^j  bequeathed  hii  whole  Flock  of  Shccp,  or  his  whole 

cub.  y.n.sj.  ici.  i;j).  Herd 


vol   3. 

*Maniic,  pofl  Bar.  ubi 

f  11  pra. 

f  Vcluti  prculium,  red- 

dic.   Mant'C.    dc^  con- 

jrcl.  uit.  vui.  I.  3.  lit. 

II.  n.  13 
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Herd  of  Cattle  *.  In  which  Cafe  the  Time  of  the  Death  of  *  d  L.  grcj^  ctim  H,; 
the  Tcftator  is  to  be  refpcftcd,  and  the  Legatary  is  to^have  the  |*^'  ^-  ?*^ll""^'  ^-  ^ 
fame  as  then  they  be,  either  incrcafed  or  diminifheci ;  info-  Jr^Ve!  •  »n   •    • 

much  that  if  one  only  Sheep  do  remain  of  the  Flock  at  the  "*i-.figTeg:e. fF.de Leg. 
Death  of  the  Teftator,  yet  that  one  is  due  "*,  albeit  one  can-  ^»  ^ad.  Bar.  ib. 
not  make  a  Flock  ^  "  ^^r"^'  ^ 

Thirdly,  the  Rule  is  retrained,  when  fuch  a  Tiling  is  be-        ^     5^4     J 
queathed  as  is  confumcd  with  Ufe;  for  then  the  Time  of  the 
Teftator's  Death  is  to  be  confidered  **.     As  for  Example ;  the  **  ^»f-  in  L.quidam.fr. 
Tcftator  doth  bequeath  to>^.  B.  his  Corn  ;  this  is  to  be  un-  f^^''^^  IT  voT'l '*''' 
derftood  of  that  Corn  which  the  Ttftator  left  at  the  Time  of  ,it.\i.'n.  I'e!^  ^  '  ^ 
his  Death  P.     So  likewifc  if  the  Teftator  doth' bequeath  his  »•  Mam.  d.  1. 3.tit,  ti. 
Apparel  to  J.  B.  and  afterwards  liveth  until  that  Apparel  be  ^*  '5- 
worn  out,  and  other   Apparel  provided  in  ftcad  thereof;  in 
this  Cafe  the  Legatary  fhall  have  theTeftator's  App.irel  which 
he  left  at  the  time  of  his  Death  ^.     Neither  is  this  Limitation  «»Bar.  in,L.  fiita.  ff.de 
contrary  to  the  former  Ampliation,  where  it  is  faid,  that  if  the  *"*■■  ^  argent,  Jcg.  n. 
Tcftator  do  bequeath  all  his   Apparel  to  A.  B.  the  Legatary  ^\^  voT^L  it/tli*^  a! 
fhall  have  fuch  Apparel  as  the   i  eitator  had  at  the  Time  when  n.  9. 
the  Will  was  made,  and  not  the  other  Apparel  which  was  made 
afterwards V  for  that  Ampliation  is  true,  when  the  Teftator 
t^ath  divers  Suits  of  Apparel,  whereof  fome  remain  which 
were  made  when  the  "Will  was  made  ' ;  and  in  this  Cafe  the  '  Mtnoch.  dc  praf.  K 
Legatary  can  have  no  more  but  the  old  Suit «.     But  this  Limi-  4-  ^'^^'  ^'7-  °    *i>. 

.  ^1       1    Til  1  1        A  1  •  1  30.  Bcronjiq.  130.  n  5. 

tation  tak^th  riace,  when  the  Apparel  is  worn  out  and  con-  -Bar.  in  d.  L.  fiita.  ff. 
fumed  which  was  firft  bequeathed  \  in  which  Cafe  the  Legatary  dcaur.  Aarjjf.lcg.  n.  b. 
(hall  have  the  new  Suit,  in  Lieu  of  the  former  ^ ;  left  other-  '  Bar.  ubi  fuprji. 
wife  the  Deceafed's  VVill  fhould  be  utterly  defeated' and  with- 
out EfTcft.     So'likewiffe  if  the  Teftator  having  made  his  Will, 
and  therein  bequeathed  to  A  B,  the  Corn  in  his  Barn,  and  af- 
terward layeth  up  more  Corn  in  the  fame  Barn,  bsfore  the 
other  be  threfhed  5  in  this  Cafe  the  Legatary  cannot  recover 
both  the  old  and  the  new  Corn,  but  mult  be  contented  "  with  "  Mafcard.  dc  probar. 
the  Corn  in  the  Barn  at  the  Time  when  the  Will  was  made,  conduf.  1180.  n.  33. 
Or  if  the  old  Corn  were  utterly  confumed  and  fpent,  yet  the  P**^'  ^'*"'"-  ^  ^*^*^- 
Legatary  cannot  recover  a  greater  Quantity  of  the  new  Corn, 
than  the  old  Corn  did  extend  unto  when  the  Will  was  made  *.  ^Mafcdeprobaccon- 
The  fourth  Limitation  of  the  Rule  is,  when  the  Teftator  *^^"^-  >^^°-  "-S**  33- 
doth  bequeath  any  Thing  by  Words  of  the  fijture  Time ;  as 
I  give  to  u4.  B.  the  Books,  Apparel,  or  HouftiOkl-ftufF,  which 
(hall  be  in  my  Houfe,  or  in  luch  a  Place.     For  in  this  Cafe*, 
the  Time  of  the  Death  of  the   I  cftator  is  to  be  rcfpe(^ed  ^  -,  and  ^  Min\   de  conj^a^. 
fo  the  Legatary  hath  Right  not  only  to  fuch  Books,  Apparel,  "^^-  voum.  1.  j|,  tit.  u. 
or Houihold-ftuft*,  as  the  Teftator  had  in  his  Houfc,  or  Place  "' fl*tli*deaiir*&ar^.' 
aforefaid,  at  the  Time  of  making  his  Will ;  but  alfo  to  thofe  k^r.  -ff.    Mcnoch.  de 
other  Books^  Apparel,  or  Houftiold-ftuff,  extant  at  the  Time  P^arC  i.  4.  pr«f«  147. 
of  hh  Death,  albeit  they  were  brought  thither  after  the  Will  "*  *^^' 
was  made.     And  fo  it  is  if  the  1  eftator  ufe  this  Word  [Mijv] 
or  ICatq  ^     As  if  the  Teftator  give  to  A.  B.'M  his  Books,  ^^^"J^'Vp^rUT*" 
Apparel  and  Houfliold-ftuff,  which  arc  or  can  be  found  in  pr^^yj^p   tiy.n.  ai?" 
fuch  a  Place  i  for  iu  this  Cafe  the  Legatary  hath  Right  alfo  to  '  "^ 

thofe 
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*  Mcnoch.  TiW  fupra.  thofc  Boolts,  Apparcl,  and  Houfliold-ftuff,  which  be  found 

Fn  eo  l^co  cLot  ^^'^'^  ^^^^^  ^'  *^^  '^»°^«  ^^  ^'^^  Teftator's  Death  ^.  /      \ 

The  fifth  Limitation  is,  when  the  Legacy  is  conditional.  In 
which  Cafe  the  Time  when  the  Will  was  made  is  not  to  be  re- 

*  Mantic.  d.  tit.  ii.  1.  fpeftcd^;  but  of  the  AccompHDiment  of  the  Condition,  or 
3.  n.  27,  28.  licet  ^o-  Death  of  theTeftator,  as  already  hath  been  confirmed  ^. 

cin.  Jun.  confil.    14a. 

vol.  %.  aliud  fciitire  videatur<  c  Supra  «od.  lib.  parte  4.  $.  ^« 

The  fixth  LimiKition  is,  when  it  is  to  be  coHcftcd^  by  Cir- 
cumftances  and  Conjedtures,  that  the  TefVator  did  mean  of  the 
Time  of  his  Death,  rather  than  of  the  Time  when  the  Will 

*  Mantic.  de  conjca.  was  made/*;  or  if  it  be  likeiy  that  theTeftator,  if  he  had  been 
Bit.  vol.  1. 3.  tit.  1 1,  n.  aiked  the  Queftion,  whether  he  meant  of  the  Time  of  mak- 
^  V*^*  t^\i     1       ^"^  ^^^  Will,  t>r  of  his  Death;  would  have  anfwered,  that  he 

L  5^5  J  meant  of  the  Time  of  his  De^th :  In  this  Cafe,  albeit  the  Le- 
gacy were  given  by  Words  of  the  prefent  Time,  yet  the  ^- 
ture  Time,  namely,  the  Time  of  the  Teftjtor's  Death,  is  to 

^  Mat3t.  ubi  fnpra.         bc  regarded  ^     As  for  Example;  thq  leftator  faith,  I  be- 

^      queath  to  A.  B.  ail  my  Plate^  (for  this  Word  or  Pronoun  pof- 

« Mcnoch.  deprxfump.  fcffive  [Afy]  hath  the  Force  of  the  prefent  Time  ^  5)  now  fup- 

L  4.  praf.  w;.  n.  35.  ^^f^  ^^ic  Teftator  at  the  Time  when  the  Will  was  made,  over 
^  and  befides  the  Plate  which  he  did-then  poflefs,  (which  he  might 

juftly  call  Mifte^  not  only  in  refpeft  of  his  Title  thereunto,  but 
alfo  of  his  Pofieflion  thereof,)  bad  bought  certain  other  Piste^ 
which  was  not  then  delivered  unto  him  when  the  Will  was 
made  :  In  this  Cafe,  forafmuch  as  it  is  likely,  that  if  the  Tef- 
tator had  been  afked,  whether  he  meant  that  yf.  B.  (to  whom 
he  had  bequeathed  his  Place)  (hould  have  that  Plate  alfo  which 
he  had  bought,  but  was  not  poflefled  of,  he  would  have  anf- 
wered that  he  meant  of  that  Plate  alfo ;  which  is  very  probsd>le| 
the  rather  for  that  he  could  not  but  kndw  that  fuch  Plate  he 
had  bought ;  therefore  in  this  Cafe  the  Legatary  hath  Right 

f  Caftr.  conf.  131.  vol.  to  this  bought  PI aieMndelivered^  as.^vellas  totheother^y  and  that 

^a''  ult.^vlT'lf^'t^t'  ^  ^^^^*^  ^f  ^^^  conjcaured  Meaning  of  the  Teftator,  though 
\  \  a.  il^  23,  14.  So^  his  Words  did  not  extend  thereunto  **.  Which  Meaning  doth 
cin.  Jun.  confil.  ^8.  rule  efpecially  in  Wills  and  Teftaments,  enlarging,  reftratning, 
^*1*  *y  •  w  .  1 .  interpretinc  and  directing  the  fame  in  every  refpeft  ^  .  Where- 
^y         ,  unto  thjs  may  be  added  for  a  Rule*,  than  which  there  is  not  any 

'*  Vide  qua  Aipraa  no-  Other  more  apt  Of  ncceffary  for  the  Interpretation  of  Wills  and 
bis  fcripta  funt  parte  Teftaments,  namely,  That  where  it  is  likely  that  the  Teftator, 
prima,  §.  3.  n.  2g.  ^^^j,^^  j^^  j^  making  of  his  Will,  if  he  had  been  a&ed,  whe- 
ther he  would  have  thus  or  thus  difpofed,  would  have  anfwered 
^  Cafum  omifTuni  pro  affirmatively  ;  there  the  Cafe  is  not  to  be  deemed  omitted,  nor 
cxprcfib  haJ>cri,  quan-  the  Thing  undifpofcd  ^,  Howbeit  this  Rule  of  GoUeding  the 
doverifimilitcrteftatijf  ^^^^  Meaning  of  the  Teftator  by  fuch  fuppofed  Quefttons  and 
ita  aifpofmflef  fi  m-  j^^f^^^       3^  j^  js  ^ery  ready  and  profitable,  if  it  be- difcrectly 

tcrrogattufujfltft.  mag-   ,-,.,'         tj  •LiJT«r  i.  1 

na  authof itate  probat  handled  by  a  Judge;with  leaden  Feet ;  io  on  the  contrary,  there 
Mantic.  dcconjea.  u!t.  js  not  a  more  dangcrous  Do^lrine  to  be  obferved,  or  a  more 
volun.  1.  3.  lit.  19.  n.  erroneous  Guide  to  be  followed,  fey  him  efpecially -who  is  fo 

»*N?amVc.tbldcxn,D.  -,  ^^^*^'  ^^  Apprchcnfion,  that  he  nccdcih  a  Bridle  rather  than  a 
^,  7,  &€•         *    *'  /Spur  *.  *  - 

If 
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If  therebe  any  other  Ltmitaiions  of  this  Rule,  (as  fdmeWi iters 
do  fet  down  more  in  Number"*,)  yet  they  arefuch  as  (I  think)  "Mant. d  ij.tli  it. 
may  cafily  be  reduced  to  one  of  thcfe  Six  before  recited;  or  ^^'ji^^a/^^^'*"*'*^*'!. 
fiich  as  I  fufpe£k  the  Soundoefs  thereof,  the  Laws  of  this  ii*^upcriw*tladitx!^^' 
Realm  confidered,  and  therefore  not  fo  ncceflary  to  be  known. 

The  TcfVator  being  feifed  of  Ten  Acres  of  Land,  devifed  ^rtti  vcrfus  Jti^deni 
kU  his  Landt  to  Henry  Brett ^  and  his  Heirs,  and  afterwards  ^^^^'^^^'^^  34*. 
purchafed  Twelve  Acres* more  j  the  iJcviCec  died,  and  then  the 
Tcftator  told  his  Son  Henry ^  that  hejhouldbe  his  Heir,  and  have 
ail  his  Landsy  as  his  Father  fhould,  if  he  had  lived:  Adjudged 
that  he  fhould  not  have  the  new  purchafed  Lands ^  for  thofc  did 
not  pafs  cither  by  the  Words,  or  the  Intention  of  the  Tefta- 
tor,  to  be  colle^ed  out  of  his  Words^  they  did  not  pafs  by 
hx^'fVordSy  becaufe  he  having  Ten  Acres  i^heri  he  made  his 
Will,  and  havmg  detifed  nil  his  Lands,  thof^  Words  were  fa- 
tifsiied  by  pafling  the  fen  Acres  i  and  there  were  no  Words  in 
the  Will  by  which  his  Intention  might  appear  to  pafs  the  ntw 
purchafed  Lands :  he  could  not  intend  it  when  he  made  hi^ 
Will,  becaufe  he  had  not  the  Lands  at  that  Time. 

And  fo  it  was  held  in  ButLr  lind  Bdker'^i  Cafe,  that  ttie  new  3  Rep.  15. 
purchafed  Lands  would  not  pgfs  by  the  »  Statute  of  Wills,  bv  ^^^  *S4*  s:  C. 
which  it  is  enafted,  that  all  Pcrfons  having  afoU  EftaU,    (sc.  lol^l^l'.c^' 
"Where  the  Word  Having  imports  the  very  ^liine  of  the  Own-  »  32  h.  8,      '  -* 

crfliip,  and  that  the  Tctlator  mult  have  the  Lands  at  the  1  imc        [      516     1 
of  the  Publication  of  his  Will. 

3".  5.  fold  Lands  to  one  /  hornfon\  who,  befor^e  he  had  any  Tbsmp/om  v.  ThdnUia; 
Conveyance  executed,  fo'd  the  fame  Lands  io  ihcmpjon^  who  *  i-e^n.  »»0' 
paid  Part  of  the  Purchafc-Money  to  T:  S.  and  other  Part  to   '  ^''^'  '^^'  ^'  ^' 
Ihotnton,  and  then  ^.  5.  alone,  without   Thornton^s  Joining 
with  hinl,  conveyed  the  Lands  to  Thowpfon,  who  not  long  af- 
terwards dcvifed  atl  his  Lands  which  he  had   purchafed  of 
^horntoriy  to  -E,  G\  and  his  Ilciis;  now,*  tho*  iri  Striftnefs, 
thcfe  Lands  were  not  purchafed  of  Thornton,  but  of  another  ; 
yet  haying  agreed  with  him  for  the  Purchafe,  and  paid  Part  of  * 

the  Pu^jhafe-Moncy,  thi^  may  be  properly  called  a  Purchaie^ 
and  a  Having  the  Lands,  and  fo  they  Ihall  paf§; 

Tlie  Tcftator  having  Four  Daughters,  and  being  feifed  in  Be^ifird  v.    PirnM,, 
Fee  of  Land$  in  Aldw:,rth  in  Berks,  dcvifed  ail  his  Lands  in  ^^^\fj^,        g  c: 
Al^'Morth  to  his  Two  cldeft  Daughters  in  Tail,  and  made  them  gouW.*  i<o.  5.  C; 
joint  Executrixes ;  afterwards  he  purchafed  more  Lands  there ; 
and  one  of  his  Relations  dcfiring  he  might  have  the  new  prur- 
chafcd  Lands,  he  replied,  that  he  fhould  not,  but  that  they 
ihould  go  with  hb  other  Lands  to  his  Executrixes ;  it  wad  in- 
filled after  the  Death  of  the  Teftatof,  that  the  new  purchafed 
Lands  did  not  pafs  by  this  Will,  becaufe  the  Statute  of  Wills 
enables  a  Man  to  devife  what  he  hath  i  but  it  is  plain  he  had  **  ^f**  *^^  »•'  httnfir 
not  thefe  Lands  when  he  made  the  Will ;  but  in  this  Cafe  the  'iiU^^^^J^"^^^ 
Will  being  read  to  him,  and  he  approvirig  rt,  that  a^moonted  4jac.a.  B.  R.  JfarL'i 
h  a^  ne^  PuMication,  and  fo  the  new  purchafed  Land^  pafied.  ^-^e. 

Articles  were  drawn  fot  a  pnrchafe  of  Lands,  and  before  '^rl''***©  ^'    ^'^••» 
the  Conveyances  were  exccnted,  the  intended  Purchafer  devif-  *     *°'    ^^'  '^^' 
cd  all  his   Landry'  &c.'  for  the  Payment  of  his  Debts,  and  after- 
wards the  Conveyances  were  fealed  and  dtlivered  j  it  was  de- 

Z  €Tee4 
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treed  that  the  Devife  was  good,  the'  he  haJ  not  the  Lands  at 
the  Tiipe  he  made  his  Will,  nor  made  any  new  Publication  af- 
ter they  were  conveyed  to  him^  fince  the  Devife  was  for  Psy^ 
fiient  of  Debts  \  and  the  Court  declared,  where  a  Man  dcrifcth 
All  his  Lands  for  Payment  sf  his  Debts  ^  and  afterwards  purcha- 
fes  more  Lands,  a  Sale  (hall  be  decreed  of  tiie  Whole,  the' 
J  there  were  no  precedent  Articles. 

Sunt-r    Terfus    C9oi,       Adjudged  that  a  Devife  of  perfonal  Things  is  good,  the*  the 
I  Jalk.  137*  Tcf^ator  had  thech  not  at  the  Time  of  making  bis  Will,  be- 

caufe  they  go  to  his  Executor,  and  Legacies  do  not  pais  by  the 
Will,  but  by  the  Aflent  of  the  Executor;  but  a  Chattel  re?U 
if  purchafed  after  the  Making  the  Will  doth  not  pals;  and 
that  a  Devife  bf  Lands  is  not  good,  if  the  TeAator  had  them 
not  at  the  Time  he  made  his  Will,  for  a  Man  cannot  give  that 
which  he  hath  not. 

§.  XIL    Of  an  iitiperfcft  Teftament. 

ix  Two  forts  of  unfierfeB  7eflament^> 

^.  Whether  a  Tejiatiiefit  whi€b  h  unperfe^  in  keJpeEi  9/  SJem* 
nity  be  voidk 

3.  TVhen  a  Tejlament  unperfeU  in  ^efpeRof  Will  is  void. 

4.  Ttvo  Adedns  ivberehy  TeJlatHents  are  fuid  to  bf  unperfeB  hi 
ReJpeEl  of  Will.      ' 

5 .  Jrieiher  the  Tejlament  be  void  which  is  unperfeB  by  thefsr* 
mer  of  thefe  Two  Meansi 

r      ^17      ]  6.  By  the  Ctvil  Law,  the  Tefiantent  unperfeR  in  RefpeQ  if 

Will  is  v^J. 

7.  Whether  a  Te/lament  ad  pias  caufas,  being  unperfeQ  in  Re» 
/pea  of  Will,  be  vdid. 

8.  That  which  hath  Place  in  Tejlaments  ad  pias  caufas,  haih 
Place  nlfo  in  our  Tejlaments, 

9.  Whether  a  Teftament  being  unperfed  in  RefpeQ  of  Will,  bj 
ihefecond  Means ^  be  void  or  not, 

1  o.  what  if  the  Tejlator^  after  he  have  declared  bis  whoU  Will^ 
rcfervefomcwhat  to  be  done  at  another  Time  ? 

1 1 .  What  if  the  Teflator^  having  declared  his  Tefiament,  df 
fend  for  a  Notary  to  write,  and  die  in  the  mean  Ttme  ? 


o 


^F  imperfcrt  ( i )  Teftaments  there  be  Two  Sorts :  The  one 
imperfeft  in  Refpeft  of  Solemnity;  the  other  in  Rcf- 

vL.  hac  fonfultiiTiroa.   pcft  of  Will  *.  . 

§.  ex  irapcrfedo,  C.  Ae 

tcila.  &  ibi  Paul,  de  Caftro,  Jaf.  &  alii.  Bocn  decif.  240.  n.  -4.  A  $. 


That  Teftament  is  faid  to  be  unperfeft  in  Refpeft  of  So- 
lemnity, which  wantcth  fomcof  the  legal  Requidtes  neceflary 
*  Sichar.  &  alit  In  d.§.  ^q  the  Conftitution  and  Denomination  of  a  folcmn  Teftament^; 

rslwalt'^pirt  «.  -.  «>f  ^^^^^  ^^^  ^^^«  already  fpoken^ 

&  part.  4.  §.13.      '        That  Teftament  is  faid  to  be  imperfeft  in  Refpeft  of  Will, 

which  the  Tcftator  hath  begiin,  but  cannot  finifh  as  he  would, 

'  begin 
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being  prevented  bj  l)eatti^  Infanity  of  MIad|  or  other  Impe* 

ftisncnts^.  *  '  Jaf. Sichat.  &  silii  id 

,    ,  d.  §.ez  ixnperfedo.  J.. 

li  is  qui.  d^  tdla.  ff.  L.  farbfas.  qui  tefta.  fac.  pofT.  C^ 

The  (2}  Tefbunent  which  is  imperfeA  in  Refpefl  of  Solem- 
nity is  utterly  void  by  ^c  Civil  Layr  ?:  But  by  the  Laws  Ec-  *  L.  1.  de  injufto  tcf- 
clefiafticalS  and    cfpecially  by  the  general  Cu(lom  of  this  *i;?*^'h  ^?  ^^f"'" 


Devife   of  Lauds,  Tenen^ems  ai^d  Hereditaments  is  qciefely  fc.  rJatum.  cl!  i.e. 

void  ^.  cum.  elTea.  de  teft.  extr. 

f   Tta6l.   de    Republ. 
Ang.  lih,  3.  c,  7.  Lind.  ift  c,  ftatutum.  dc  teft.  lib.  3.  pravinc.  coni^it.  fjint,  ^  J>pr  Stat.  H.  8.  aftk 

3a.  c.  J.  utrefett^  D.  $inuh.  Tradl.  ut  fupr.  Qiiod  tanien  quxre. 

The  (3)  Tel^amcnt  whijcU  is  impcrfea  in  Rcfpcft  of  Will  i^ 
fometimcs  utterly  void ;  and  ibmetimfs  it  is  good,  fo  far  forth 
as  it  is  done .  Which  Diversity  of  Effe^s  doth  arife  by  the  Di- 
vcrfity  of  the  Means  whereby  the  Teftaipeqt  is  impcrfeft. 

If  wc  would  therefore  know  particularly  when  the  Tcfta^, 
ment  is  utterly  void  or  not,  v-'hich  is  imperfcft  in  Rcfpeft  o£ 
Will,  it  behovcth  us  to  take  particular  View  of  the  fevera^ 
Cleans  virhereby  the  Will  of  the  Teftator  is  made  imperfe^. 

The  (4)  Means  whereby  the  Teftament  is  iiii|perfe£t  in  He- 
fpta  of  Will  feem  to  be  Two «,  The  firft  i§,  wheit  the  Tef-  [^f^J^^^^^  Zt 
lator,  after  be  hath  begun  to  make  bis  Tefts^meq^,  aad  intend-  duf.  j  351.11. 70.  ib.  fc- 
ing  to  proceed  farther  at  that  prefeqti  19  then  faddenly,  eveo  cundiu  cafut.  OnS. 
whiles  he  is  making  his  Tcftarqeiit,  prevented  by  Death,  or  Thcfaur.  com,  opin.  j. 
Infanity  of  Mind,  or  by  fome  other  Impediment,  fo  that  |ie  pOTltVrw  ci^s!*  *^"^ 
cannot  finiil^  the  fame  acco;r4ing  tu  his  Purpoie  ^,  £  L.^  is  qvis  de  tcft. 

'         '  ff.  L.furiofum.quitef- 

ta,  fiu:.  pofi;  C.  JaC  ft  jiicbard.  m  L.  pen.  de  infl.  &  lob.  C. 

The  Other  Means  is,  when  the  Teftator  is  not  hindered  at       [      ^18     j 
that  preicnt  Time  of  making  his  Teftament,  but  after  he  hath 
begun  to  make  it,  deferreth  the  Finifliing  or  Perf«£ting  thereof 
till  another  Time,  and  in  the  mean  Time  dieth,  or  pthei'w^fis 
bccomcih  intertable  K  '       L  ^H'  ^  JJ"?^^'  '  'l^ 

Paul,  dc  Callr,   cont 
7$.  'vol.  I.  &  conf.  4$o.  vol.  %,    Peckia>  Tn^d.  de  te&am.  coojug.  I  f .  c.  i8. 

When  (5)  the  Teftamennis  ^ix^perfeft  after  the  firftManner, 
it  may  feem  that  the  fame  is  utterly  yoid^  even  touching  that 
which  i^  already  done  *,  ve^,  although  the  Teftator  had  ap- 
pointed  an  Executor,  which  is  the  Subftance  of  the  Teftament.  - 
And  there  (6)  is  no  Queftion  but  that  by  the  Civil  Lawnt  is 
void,  though  it  were  the  Teftament  of  the  Father  amongft  his 
Chifdren,".    But  whether  itbc  void  Jure  gentium,  apd  conic*  "  J***".  Bald.  Caftr.  fc 

,  alii  io  L;  hac  coaCut- 

tiflima.  §.  ez  imperfedlo.  C.  dc  tefta.  quorum  op.  coxi^.  eft,  ut  referuDt  Jul.  Clar.  §.  tefta.  q.  p.  3(  UL\^ 
cbael  Graff.  Thoiau.  cozn.  op.  §.  tellam.  q.  19. 

Z  z  qucntly 
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qucntly  by  that  Law  wliicli  wc  ufc  here  in  England^  is  a  Qnrf- 
tion  :  And  the  Kefolutioa  feemeth  to  depend  upon  tbe  Ve- 
rity of  another  Quei^ion  ;  namely^  whether  a  Tctlameiit  jvf 
pias  caitfas  being  imperfect  with  that  Imperfe^Vion  of  Will,  be 
good  or  not.  For  if  a.Teftamcnt  fid  pi  as  caufas  be  good«  not- 
withftanding  fuch  Impcrfedlion  ;  then  ourTeftament$  arc  alfo 
good  :  And  if  that  Teftament  be  not  good ;  then  ours  are 
likewife  naught :  For  thefe  Teftaments  ad  pias  caufas  are  nd^ 
•  Panor.  in  Rub.  4etef    ^  fecundum  jus  gentium  ^  ^  and  fo  are  ours  ^, 

ta.  extr.  n  9.  Tira>ueU     ^  • 

de  priviieg.  pia  cau<z,  c.  3.  &  c.  5.  Corn,  copf.  307.  Covar.  in  c.  relamm.  cl.  I.  n.  ^.  Paul,  d^  Cafir. 
coniil.  75.  circa  medium  vol.  1.  (Scconiil.  450.  vol.  2.  GraiT.  Thefaur.  com.  op.  §.  teft.  q.  18.  nbidi* 
cit  banc  op.  com.  cITc  jure  caii.     ^   ^  ^^u  fupra  part.  i«  §.  9. 

Now  (7)  That  a  Teftament  ad  pias  caufas^  being  imperfitft 
in  Refpeft  of  WiU,  is  utterly  void,  even  touching  that  which 
is  already  done,  is  holden  by  a  great  many  Writers,  and  there 
»Bald.  tnrep.  L.  i.dc  ^f  great  Authority  P  i  whofo  Opinion  is  *»  highly  e:.to:led': 
:AneeUn*l!.fi'isquTdc  Thcif  Reafon  is,  becaufe  in  this  Cafe  here  is  Dct>|ft  or  Confi  nt, 
teft.fr!  Fulgof.  confil.  ^ithout  which  Confent  no  Teftament  is  good  *.  ITierr  if  Dc- 
ii;.  Atith.  in  c.  1.  dc  feft  (fay  they)  of  Confent  in  this  Cafc,  becaufe  Tcfta:ors, 
tcfta>cxtr.  Arc  ind  L  ^^f^jj  ^j^  ^^e  making  their  Teftaments,  until  they  have  fi- 
44c.  Vafq.  dc  fuccef.  niihcd  thc  lame,  do  put  m  and  put  out,  they  add,  they  revoke, 
crca,  §.a2:n.  5.  Parif.  and  they  alrcr  many  Things  already  by  themdifpofcd  *.  Other 
confil.  14- vol.  3-Tho.  j^^afons  alfo  they  have,  which  in  my  Opinion  are  not  altosc- 

Cram.   dcciU   tf*»  Si*   ^^        -    v.  ,    .,  ,     „''  '     -  •       *  ** 

chard.  &  Cnrtius  Jim.   ther  fo  forcible  ". 
in  d.  L.  hac  confultiffi- 

ma.  ^.  ex  iiT)perfc(&o.  *»  Jul.  Clar.  §  'teO.  q.  7.  Tmo  nagiseft  com.  ait  Graf.  «"  Ab  hac  opbi<«re 
in  prax-  non  lifcre  rcccdcre,  Iciipfit  Rutnu*  coiiftl.  7.  n.  8.  vol,  3.  faiid.  op.  tflfc  non  irodocom.  fed  caeo- 
ntcani  &  verilTimam.  Laudat  Viviu<«,  Thefaur.  com.  op.  verb,  teftam.  landem  ma^t  ccixnmiuunn  cflie, 
affcrit  Graff.  §-  tcftam.  q-  19-  '  Sichard.  in  d.  §.  ex  imperfcdlo.  *  Clar.  §.  teflam.  q.  7.  «  Ncin- 
pc,  quod  teft.ratione  voluntatis  iinperf<f<^hnn  non  vulet  inter  Hbero*;,  erponcc  favore  pixranf*.  Sedse> 
gatur  argumencum  per  eaquae  fuperias  dicta  lunt,  prima  parte,  de  priviieg.  ntriufque  teftamrati. 

On  the  contrary,,  pthers,  whofc  not  only  Number  is  more 

exceeding,  but  Authority  more  excellent,  are  of  this  Opinion, 

that  where  thc  Teftator  hath  begun  his  Teftament,  and  hath 

bequeathed  certain  Legacies  ad  pias  caufas^  and  intending  at 

that  prefent  to  proceed  fj^rther,   is  then  fuddenly  by  Deaih  or 

other  Impediment  prevented  or  hindered,  that  he  cannot  iiniih 

his  Teftament ;  nevcrthelefs,  thofe  Legacies  already  made  ad 

pias  caufas  are  not  thereby  infringed,  but  do  continue  ft  ill  finn 

and  effectual,  as  if  thc  Teftator  had  finiftied  his  Teftament, 

r      ^jQ      "I        according  to  his  former  Purpofe  *  :     And  this  their  Opinion 

»Bar  &  imola.  in  L.  i»  IS  teftified  to  be  more  commonly  received  t.    The   Reafon  of 

qpi.  ff.  dc  f^ft.  CaftK  their   Opinion  is,    becaufe  touching   thofe  JLcgacies   already 

confi.  456.  voK  T.  Pa-  given,  there  i?  no  Defeat  of  natural  Confent  *,     For  although 

ri.;,:«at:"e«r!^«:  there  be  Imptrfeftion  of  Will  in  Rcfpcft  of  his  whole  T.fta- 

in  L.  hacconfultiflima,  ment,  bccaufc  the  Teftator  cannot  abfolutely  finiih  the  (asic 

^.eximperrrao.  c.  dc  accordin.'^  \o  his  Purpofo ;  yet  in  Refpeft  of  that  which  is 

ieft.  Arc.  in  §.  fin.  In-  •   ^  .  ' 

Ait.  quib  mod.  tefta.  infir.  Jaf.  ccnfi].  re.  vol.  4,  Socin.  Trad,  rr^.  &  fal.  re^.  3oto.  Joh.  de  AD.confiL 
7.  Barha.  conOl.  42.  vol.4.  Calca.  confil.  13.  Dec.  in  c.  i.  de£de  inftr.  Tiraq.  de  priviieg.  pijc  canis. 
c.  *".  Mafc.  dcprobac.  ver.  teft.'Cbvar.  in  c.'relarum.  cl.  T.  de  teda.  eitr.  Surdns,  decif.  991.  d.  i;,  16- 
r  Tiraq.  tra^K  de  priyil.  pi»  cauix,  pcivil.  7*  Male,  de  plPO^  \erb.  ttft.  •  Ptaor.  in  d.  c,  1.  dr  fee- 
•joff.  ab  inteftat'.  citra,  •     " 

doac 
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done  there  13  no  Impcrfeflion  of  Will  *,  (the  perfcft  is  not  to  *  Tiraq.  de  privil.  pia 
be  hurt  by  the  impcrfcft  ^)     And  albeit  Teftators.  whiles  their  f *"^*'  riTidzMrl 
Wills  andTeftaments  arc  in  making,' do  many  Times  add  and  cxtr.  Surdus,  d.  dccifl 
difninifli,  and  alter  divers  Things;  yet  who  is  able  to  fay,  that,  »9». 
concerning  this  or  that  particular  Legacy  already  civen,  the  ^^'  "^'Jf'^'^^^^'J"^ 

•Y»  /I.  :  1 J  u  I  A  J  I-  •  T\*     •      .•  Ai     extra.  Nccobftat  frdi- 

Teftator  wpuld  have  made  any  Addition^  Diminution,  or  Al-  ^j^^^^  ^^^^  tcftamen. 
t'bration^  The  Prcfumption  is  rather  to  the  contrary  j  for  turn  fit  individaum. 
Perfeverancc,  and  not  Mutation  of  Will,  is  prefumed  <=,  In-  Hoc  rcrpm  jure  civili, 
deed,  if  it  can  be  proved  that  the  Teftator  did  mean  at  that  "°°^,*^*ir:.!TV." 
prcfent  to  alter  thole  Legacies  before  given,  ere  he  had  nnifh-  c  ^.^  cum  qui  volunu- 
ed  his  Tcftament,  and  could  notj^  being  then  fuddenly  pi  e-  tcm.  ff.  de  probac. 
vented  by  Death,  or  01  her  wife ;  then  the  former  Opinion  ,f  J*"^' j?  ^jf^'^^li' 
hath  Place  **,.  that  ik^  Difpoiit'uoo  is  void  »  otherviic  no:  ^        jj;  iTpen!^  dc^inft.  & 

fub.'c. 

«  Quia  nemo  prscfumltur  habere  plus  ip  cor<de  quam  in  ere.  Bald,  in  X^.  (i  is  qui.  £r.  de  teftf 

By  (8)  this  now  which  hath  been  fpxjkcn  of  Teftamenis  aJ 
pias  caufasy  we  may  judge  whether  our  Teftameut^  here  in 
Englaui  be  good  or  not,  when  thev  be  imperfcft  by  the  firfk 
Means,  viz.  whcr^  the  Teftator,  whiles  he  is  in  making  his 
Teftament,  after  he  hath  apppinted  an  Executor,  or  given 
fome  Legacies,  and  intending  to  proceed  farther,  \%  even  then 
fuddenly  interrupted  and  hindered,  that  be  CfbonOt  finifh  the 
fame  accordingly.      ^ 

When  (9)  the  Teftaraent  is  imperfcft  by  the  feqopfi  Mean^ 
of  Imperfeftion  of  Will,  that  is  to  fay,  when  |he  Teftator, 
after  he  baih  begun  to  make  his  Teftatnen^  dolb  put  off  or 
defer  the  Finilhing   thereof  until  ano* heir  Time,  ?|nd  in  the 
niean  Tiijie  dieth,  or  is  otherwife  letted,  that  he  carinot  mal^e 
an  End  thereof,  a§  he  meant  *,  howfo^ver  by  the  Rigour  of 
the  Civil  Law  the  Tcftament  m  this  Cafe  may  feem  to  he  void, 
even  touching  that  which  is  already  done  ^ ;  yet  by  that  Law  ^p^^j  aeC  ft        fil 
which  thi^  Realm  of  Engldnd  doth  admit  in  this  Cafe,  (I  mean  ^50.  vol.  2, 
jus  gentium^ ^)  concerning  thofe  Things  already  difpofed,  the  «Jus  Gentium  etlam 
Tcftament  is  not  void,'  by  the  Reafons  before  alledgcd.     For  J^odicubiq;gcntiumvi. 
as  in  the  former  Gale  the  Legacies  already  given  arc  not  void,  fcTpto^'vLonf^^^^^^ 
where  tbf  Teftator  cannot  fini(h  his  I'cftament  as  he  would  at  contrarium    obtineat, 
tbat  Tipie  :    »So  in  this  Cafe,  the  Legacies  before  difpofed,  or  probatur  per  Zaf.  in  L. 
the  Con^itution  of  the  Executor  before  made,  doth  not  be-  J'^  "^l'*^./-  ^n^^'^^. 

•1         u  '.u      T"  /v  r    -ju  !_•    rr.   rt  •         *'Cumigitureademra- 

came  void,  where  the  icftator  caryaot  fmilh  his  1  eftament,  tio  in  utroquc  cafu  mi- 
as  he  purpofcd  at  another  Time  **.  Htct,  idem  etiam  ju« 

conftitui  oporttt.  Nee 
cafus  dlysrfitjks,  fcdratioois  i^entius,  ififplci  debet,  Aymp,  Gtavctr.  confil.  150. 

Mitch  lefs  (10)  is  that  Tw-ftament  void,  where  the  Teftator 
having  declared  his  whi)]e  Will,  and  intending  to  do  no  more 
at  that  prefent,  rderveth  fomewhat  to  be  done  at  another  Time, 
and  in  the  mean  Time  dieth  :  For  even  by  the  Civil  Law  in 
this  Cafe  the  Tcftament  is  perfeft,  notwithftanding  fuch  Rf  fcr- 
vations  !.  Wherefore  if  the  Teftator,  after  he  hath  madv'  his  .  ,  t  r  *,  c-  u 
Will,  doth  fay  that  he  will  add,  diminiih  or  alter  any  I  hing  L  ptn.c  dcY^^^^^^^^ 

fub.  GraiT.  Thcfaur. 
coin.  op.  §.  tef>.  q.  ti.  n.  4.  quam  fententiam  ccmmuniter  receptam  mondrat  pod  Lud«  Zant.  Refponf. 
pio  ux.  A.  302, 
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[      r^o     1       iti  hi^  VJ\\\  the  next  Day,  and  die  in  the  mean  Time,  before 

any  fuch  Additions  or  Alterations  be  made  \  \\kc  Teflament 
is  not  to  be  noted  pf  ImperfeAion  by  any  fuch  Refervation  of 
'^  Simo  de  Fnetis  de  adding,  difniniflitngy  or  altering  his  Teflament  ^  \  becaufe  theie 
luterp.uli  yol.l.  i.fol.  Things  may  be  done  by  Way  of  Codicil,  without  which  the 
^95.  Jo.  dc  An*,  coaf.  Tcftamcnt  is  fpfficiently  perfefl  K  And  cfpccially  the  Telia- 
Mich  in  L. pen.de inr  ment  remaincth  ^r^i  and  effeflual,  where  the  TeAator  doth 
ftit.&fub.  Cififin.      Qver-Uye  tl>c  Tiinc  by  him  prefcribpd   fqr  fuch   Additions, 

Diminutions,  pr  Alterations,  for  then  he  is  preiumed  to  have 
repented  hin;>  of  f^clv  Ad4itions>  by  not  doing  tl>e  fafne  whci^ 
•  Alex.  conf.  74.  vol.  he  might ", 
I.  Old.  de  a^ion.  clafl*. 

J.  foK  498.  PauL  de  Caft.  io  L.  jul^o^u^.  C.  do  Tflla,  McQoch.  Tra^.  de  pRBTump.  U  4.  pcgfiup. 
i§.  n.  $.     ■  '         " 

Hereunto  (ii)it  may  be  added,  that  where  the  TeftatQr, 

having  declared  his  whole  Will  before  Witnefies,  caufeth  the 

Notary  or  Scribe  to  be  called  unto  him,  intending  to  have  the 

iame  committed  to  Writing,  for  a  more  fufiicient  Proof  of 

his  Teftament,  and  before  the  Coming  qf  fhe  Notary,  dieth  \ 

in  this  Cafe  the  Teftament  is  good,  and  ought  to  prevail  as  a 

»  Aler.  in  L.  hac  con-  nuncupative  Teftament  K     Neverthelefs,  if  it  may  be  proved, 

fcdf  c*d!*teft.'K  *^*^  ^**®  1'eftator  did  reftrain  himfelf  to  the  written  Tcfta- 

Theraur.com«op.q.  i%\  ment,  and  that  it  was  his  Will  and  Meaning,  that  it  fhould  oor 

XI.  6.  Mamie,  de  con-  be  of  Force,  uniefs  it  were  written ;  then,  the  Teftator  dy- 

je<ft.  ult,  vol.  1. 1,  tit.7.  Jug  in  jhe  mean  Time  befqre  it  be  written,  the  Teftament  ihail 

"p.  effc  comm       """  not  be  allowed  as  a  nuncupative  Teftament,  and  fq  npt  at  alP, 

«  Bar.  pod  Dyn.  in  L.  But  it  is  not  prefumcd,  by  fending  for  ^  Kot;(ry,  that  othcrwife 

ult.ff.dejur.codicOld.  the  Teftator  would  rhat  his  Teftament  fliould  take  no  Place, 

coaOL  119.  Caftr.  con-  ^^j^jj  j^  ^^^^  written  P }  but  rather  for  a  more  ready  Proof  of 

fiL  75.  vol,  I.  &  conf.    ,.    •xr*ii  o  ■    "    ' *         - 

450.  vol.  I.  Peckiusdc  his  Will  '»• 

tefta>  conjufi^.  1.  1 .  c.  1 8. 

GraiT.  Thefaur.  com.  op.  J.  teft.  q.  1 1.  a.  i.        *  Cow.  in  c.  relatom.  el.  1.  4e  tfiSi^  cxt.  n.  1 7'.  &i 

tcrtia  conduilb.    Mantle,  d.  c-  7.  n.  6.        <(  GralT.  d.  §.  tclt  ^.  1,  z«  in  fin. 

*iVfr'8Cafe,Moor874.       A  Will  was  made  in  Writing,  but  before  it  was  publifhed, 

^rooi  verftis  iVard,  Dy-  ^j^^  Teftator  faid  he  would  alter  or  add  fomething  to  it ;  in 

^'  '  fuch  Cafe,  if  he  die  before  any  Alteration  made,  'tis  not  his 

Will;  but  if  he  die  after  the  Publication,  and  without  any 
Alteration,  then  'tis  hii  ^\\U 

§.  XIII.    Qf  the  Defea  in  the  Tcftator's  Meaning, 

I*  No  Teftament  ^ood  without  nfixm  Refoiution  tf  the  Mind  t9 

make  a  Teftament. 
2*  Words  uttered  rnjhly  or  utiadvifediy  do  not  import  a  firm 

Purpofe  in  the  ^ejfator. 

3.  It  is  the  Mindf  and  not  the  Words ^  whi^h^givetk  Life  to 
the  Teftament. 

4.  Whflt  is  to  be  confidered'io  prove  a  firm  Intent  rf  malting  4 
Teftament* 


Part  VII.        How  Te/ifiments  hecotne  voia: 

j;.  Of  the  Draught  of  a  If^tllin  Writing, 
i^  if  a  Writing  be  found  in  Manner  of  a  tVHl^  whether  //  it 
^efumed  the  very  Will,  or  but  a  Draught  thereof? 

IF  the  (i)  Tcftatorhavc  not  animum  teftandi^sihzt  is,  a  firm 
Re/olutioh  &i*  advifed  Determination  of  making  his  Teftament^ 
his  T<^articnt  is  void,  or  rather  no  Tcftamcni '.     And  there-  '  L.  Divi»;  ff.  fcBiik 
fore  (2)  if  atiy  Man  rafliJy,  unadvifcdly,  incidcntly,  jcftingly,  ^IJ;  fjj^'^'  ^  ^ 
t>r  boaftingly,  and  not  ferioufly,  nor  with  a  firm  Purpofc  to       V     '^.      -i 
make  his  Will,  do  fay  ^d  afHrin  (as  oftentimes  it  happeneth)       >-     ^  J       . 

that  he  t^ill  make  fuch  a  Man  his  Executor,  or  will  leave  un- 
to him  all  his  Goods,  this  is  no  Tcftament » :    For  (3)  it  is  '^^  °^/  |-j„^L*DWat 
the  Mind,  and  not  the  Words  of  the  Teftator,  that  givcth  &'«  pUne.Hottom«iI 
Xifc  fo  the  Teftament  *.     Which  (4)  Mind  or  earneft  Purpofe  conf.  5.  vol.  i.  Socln. 
t>ught  to  be  proved  byCircumftances  "  :     As,  that  the  Tefta-  Ju».conCI.  179.  vol.  t. 
tor  viras  very  fick  when  he  fpake  thefe  Words  »  -,  or  that  he  did  H*e;o!'FraD!^^       L 
require  the  Witlicfles  to  bear  Witnefs  thereof  ^  j  or  that  he  qnicq.dereg.  jor.ff. 
framed  and  fettled  himfelf  earneftly  to  the  Making  of  his  Tef-  » Mant.  de  conjeA.  ult. 
lament  »;  or  by  other  CIrcUmftanccs  of  like  Effca » :  Wherein  J^^^J;  f^j'^^J  ^^J 
the  Judge  is  to  confider  the  Condition  of  the  Perfon  fpeaking  iq'i^,  ^tque  hue  peni^ 
the  Words,  the  Time,  the  Place,  the  Occafion,  the  Manner  nent  que  fuperius  a  me 
of  Speech,  and  in  whofe  Prefence*> ;  and  namely,'  whether  the  fcr|pufuntiiicxpUc  d«- 
Words  wereof  the  prcfent  or  future  Time^.    And  if  the  fil""^"^*"^^ 
Words  be  of  future  Time,  then  whether  they  be  fuch  as  do  u^^ioior.  in «.  plane. Tnft. 
import  the  Atcompliihment  of  the  Aft,^  or  but  the  Beginning  dcteft.  mil. 
only:    For  thofe  of  the  former  Sort  being  executory,  are  de^m^llcft^'^*''"*    ' 
equivalent  to  Words  of  the  prefent  Time  **.     By  which  Cir-  y  Ead.  gjoflind.L.Di- 
cumftances  the  Judge  may  the  better  colleA,  whether  he  who  vu», 
ottered  the  Words  had  a  Mind  or  Purpofc  to- make  his  Tefta-  *  9^<^£- '"  ^'h  Pj*"^' 

meni  or  not  «•  -        pofitumeft,dele|.  3.& 

DD.  ibid. 
*  Menoch.  de  arWtr.  Jud.  I.  a»  cenrtr,  5.  cat  49(5.       .«  Pant,  de  Caftr.  in  L.  fin,  ff.  de  teft.*  Hottom. 
<1.  confil.  §•       •'  Alciat.  Ripa,  &  alii  in  L.  fervi  ele^,  ff.  de  leg.  i.        *  Menoch.  d.  caf.  496.  ex  qup 
abuode  haurtre  poteria,  nndft  fitini  tnam  cxtinguat. 

As  Words  (5)  only,  without  a  conftant  Purpofc  of  making 
SI  Teftam.^nt,  do  not  make  one ;  fo  the  Writing  which  is  pre- 
pared for  a  Draught  of  the  Teftator*s  Will  only,  or  for  a  more 
ready  Direction  of  the  Teftator  whereby  to  make  his  Tefta- 
ment afterwards,  is  no  more  to  be  accounted  a  Teftament, 
before  it  be  acknowledged  by  the  Teftator  for  his  Teftament  %  '  L. «  e*  fcriptan.  dc 
than  is  the  Draught  of  a  Sentence  to  be  taken  for  a  Sentence,  ?^;.  difct?  ^'^  ff. 
until  it  be  pronounced  by  the  Judge  '  i  or  the  Draught  of  c'l.  1.  &j!d<fcnt.  ex 
an  Obligation  is  to  be  accounted  for  an  Obligation,  before  breviloqua  recit.  c.  c. 
it  be  fealed  and  delivered  by  the  Obligee  as  his  Aft  and  fin.dcrejud.tf.Vanti. 

y^       ,  jj  .  '  ^  US  de  nulhtat.  viz.  de 

^^^    •  I  nulU  ex  dcfeAu  procef. 

^Icc.  n.  69,  70.  Bald,  in 
d.  L.  iidei  comtnif.  5*  '•  Everard,  «onf.  15$.  n.  8.        ^,1*.  contraA.'C.  de  fide  ittfb. 

* 

Notwithftanding  I  do*  not  hereby  mean,  that  it  is  always 

neccflary  the  Teftator  ihould  acknowledge  before  Witnefs  the 

Teftament  by  him  written  to  be  his  Laft  Will  an4  Teftament, 

'    or  that  it  is  always  necefiary  that  he  ihould  fublcribe  his  Name, 

or 
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Hill.  17  Car.  %, 
I  Cbanc.  Cafet  248. 


49  Cir-  2.  cap.  3. 


i  52»  ] 


Dom.2*  Vol.  18. 


Smith    verfus    Afii9n^ 
Chine.  C^fett  27}. 
Mich.  2S  Car.  2, 


or  put  his  Seal  thereunto;  for  the  Teftament  irritten  wit  1r  the 
Hand  of  the  Teftator  may  be  good  Mrithout  anj  of  thcfe 
Things,  as  heretofore  I  have  confirmed  '. 
« Sapr.  par.  4,  §.  25.         y,  5.  by  Indenture  made  between  him  of  the  one  Part,  and 

Sln^  C^fw  ,^^^^  ^f  ^^  o^^^«^  I'^"*^'  declared  his  Intention  to 

raife  Portions  for  his  Children,  and  to  pay  his  Debts,  and 
fettled  his  Lands  accordingly,  and  made  Two  Executors  in 
Trui^  to  fell  his  Lands  for  the  Furpofcs  aforefaid,  and  pub- 
liihed  and  declared  this  Indenture  to  be  his  Lail  'Will,  and 
died  ;  and  this  was  decreed  to  be  a  good  Will ;  which  Decree 
is  agreeable  to  the  Civil  Law  :  It  is  true,  ^  Formalities  which 
are  made  tiTential  by  the  Law  to  the  very  being  of  a  W  iU, 
cannot  be  difpenfed  withal  in  Equity  \  and  fuch  are,  that  the 
Will  mujl  he  'uxriiten  in  the  Life-time  of  the  Tejlator^  that  it  mufi 
he  fgmd  by  him^  or  by  fame  Per/on  in  his  Frefence^  and  by  Lis 
Di region y  in  the  Prejence  of  Ihree  IVitneffts^  and  that  tbey  mnfl 
fubfcrihe  their  Names  in  his  Prefence  :  but  the  Law  hath  not 
directed  in  whai  Form  of  IP'^ord^  the  Writing  purporting  a  Will 
fhall  be  made  j  fo  that  any  written  Inftrument  by  which  the 
Intention  of  the  Party  appears  to  give  or  difpofe  any  Thing, 
and  having  all  th^  Formalities  required  by  Law^  as  Sigming^ 
Sealing^  JVitneffes^  £5*r.  (hall  amount  to  'a  W}ll. 

The  Hufband  by  a  Marriage-Settlement  had  Power  to  charge 
his  La  fids  with  any  Sum  not  exceeding  500/.  and  this  was  for 
Portions  for  lils  Daughters  ;  and  he  having  prepared  Notes  in 
ff^ritingi  purporting  his  Will,  and  having  declared  that  ihofc 
Notes  were  the  Effeft  of  his  Will,  died  before  it  was  drawn  up 
in  the  Form  of  a  Will,  and  before  it  was  executed  i  yet  this 
was  decreed  to  be  a  good  Execution  of  hrs  Power, 

But  now  this  Doubt  may  arifc :     What  (6)  if  a  Writing  be 
found  written  indeed  with  the  Hand  of  the  Teftator  in  Man- 
ner of  a  Will,  wiierein  he  hath  difpofed  his  Goods,  and  a^ 
pointed  an  Executor,  but  the  Writing  is  neither  fealed  with 
the  Teftator's  Seal,  nor  fubfcribcd  with  his  Name,  nor  by 
him  acknowledged  before  Witnefics  to  be  his  Laft  Will  ?  Whe- 
ther fhall  this  Writing  be  accounted  to  be  a  Draught  of  the 
Teftator's  Will,  or  the  Teftament  iifc^lf  ,^     I  fuppofc  that  the 
Solution  of  this  Queftion  refieth  in  the  Variety  of  Circum- 
»  L. «  ea  fcriptura.  6e  ftances.     For  if  the  Writing  be  unperfccl  *,  for  that  perhaps 
tcft.  L.  fidcicoininif.dfi  jj^^  TeftatOf  doth  leave  ofF  in  the  Midft  of  a  Sentence  «,  and 
«  Bald.  &  An'rcl.  in  d.  without  any  Date  ^,  or  if  the  fame  be  written  with  ftringc 
L.csca fcriptura.  Eve-  Characters  °,  or  if  the  fame  be  written  in  Paper,  and  great 
raid.  conf.  155.0.9.     Diftancc  betwixt  every  Line,  divers  Emendations  and  Ccr- 
tcar.'Evcri^^^  reftions   made   betwixt    the  Lines  «>;    if    alfo   the   fame   be 

155.  Non  tamen  affir-  found  amongft  Other  Papers  of  fmall  Value  or  Account^; 
m^,  neccflariumcffc  ut  by  thefc  Circumftances  it  feemeth  rather  a  Draught  or  Prc- 

icmpuBirfcribafur.pro- 

ut  jus  civile  in  omni  teOim.  etiam  inter  liheros  exegft ;  fed  quia  commnniter  apponi  folet  tempvs  a  no&nu 
in  fuis  tedt.  fcn'pris,  omillici  igitur  tcmporis  (argumento  acommuniter  accidencibos}  dccotat  przparai.  rei 
potiu<  quam  ipfani  rem.  ^  L.  qu(ttie9.  §.  1.  ff.  de  h.ier.  inft.  Bar.  Bald.  Ang.  &  alii  ibidem.  N«ii 
qnod.idcirco  viriofutn  £t  teft.  quia  fcriptum  notis  vel  Zypheris  inufit.  maaime  jure  grorium  artevto: 
S«d  quod  dedudio  argumccto  a  communiter  accident,  praeparatio  magis  quam  res  ipfa  videacnr,  quia  p0^ 
pauci  vera  fua  teft.  liter  is  vel  charadl.  imif.  coofciib.  ^  Paul,  de  Caftr.  Sich.  &  aHi  in  L.  cootiad.  C« 
de  fide  inHr.  Lup u*  Anc{.  30.        «  DD^  in  D.  Aut&.  quod  fin.  Men.  pr»l  7. 

paratioa 


^itt  VH*        Hew  Tefiamenu  beconte  void. 

paration  to  a  Tcftamcnt,  than  the  Tcftamcnt  itfclf  ^  But  on  '^^'  ^'  **°^*  '^5- 
the  contrary,  if  the  Writing  be  perfedt  or  fully  finiihed,  hav- 
ing a  certain  Date  of  the  Day,  Month,  and  Year,  asd  be 
written  with  ufual  and  accuftomed  Letters  in  Parchment, 
without  Corfeftions,  and  witli  fmall  Dif^ance  betwixt  the  Lines, 
and  alfo  found  in  fomr  Ched  oF  the  Tcftator,  among  other 
"Writings  of  the  TeOator  of  great  Value  and  Moment ;  by 
thefe  Circiimftahces  it  fecmeih  rather  to  be  the  vei*y  Tefta- 

xAzni  itfelf  than  a  Draught  only  ••  •  DD.inD.Amh.qnod 

fin«.  Ever,  de  conC  i  $  5. 
\  Add.  q.  fup.  ic,  pair.  4;  $•  fts* 

§.  XlV.    C5f  a  later  Teftament. 

1.  Divers  Means  wherehy  ike  Tejlament^  being  gsod  at  the 

firjly  is  afterguards  infringed, 
1,  A  Man  maj  make  as  many  Tejfaments  aj  he  Ivjis^ 
3;  Onlff   the  loft  lefiawent  is  of  Force. 

4,  This  Conciuftony  that  the  later  Tejldment  doth  infringe  'tbt 
former^  diverfely  extended, 

5.  57*  fame  Coaclufion  diverfely  refrained^ 

6*  Of  the  Cluufe  dero^aisry  of  future  lejiawents.  j]     ^i\       ] 

7«  ^utflions  about  Claufes  derogatory* 

8.  Of  Claafes  derogatory ^  fome  are  derogatory  of  the  Power  of 

making  Tijlamcnts^  fome  of  the  Will, 
p,   \V%en  the    Claufe  is  derogatory  of  the  Potiier  of  making 

Teftdments^  Mention  or  Revocation  thereof  is  not  riecejfary, 
io.  When  the  Claufe  is  derogatory  of  the  IVill  of  making  Tef 

tamentSf  then  it  is  needful  to  mdke  Mention  thiireof 
1 1  •  Certain  Cafes   wherein  Mention  or*  Revocation  of  the  Tef^ 
-  tament  derogatory  is  not  necejfary, 

12.  Three  Alanner  of  Revocations y  general yfpecial,  and  ft n^^ 
gular. 

1 3.  The  Force  of  the  general  Rntocation.  ' 

1 4.  The  Effctf  of  the  Jpecial  Revocation,  \ 
1  i.   The  FffeEl  of  thefmgular  Revocation.                                                         '  * 

16.  The  hjfecl  of  a  general  Mention, 

17.  The  hffeEf  of  a  partict*lnr   Mention, 

18.  Hotv  a  Teflament  may  be  revoktd^  wherein  is  a  fpecini 
Claufe  derogatory  circumfcribed  with  certain  Limits. 

1 9.  What  is  chiefly  to  he  ohferved  about  thofe  Teflaments  v^herein 
be  Claufes  derogatory,  ' 

20.  Claufes  derogatory  of  fmall  Force  in  the  Teflaments  of  Jim^^ 
pie  Perfons, 

21.  fPTiat  if  Two  Teflaments  appear^  but  it  doth  not  appear 
whether'  of  them  is  later  ^ 

IT  hath  been  fignificd  already,  That  (i)  a  Tcftarnent  which 
is  good  and  lawful  at  the  Beginning,  may  afterwards  be- 
come void  by  (livers  Means*  :     As  by  the  making  of  a  later  \  ^^^Jl^^^l^  ^'  '* 
Teflament*;  and  by  revoking  «,  and  cancelling  **  the  Tefta-  ^UilxT^^^^^ 
ment  made  ;  by  Aliseiutiaa  of  the  Teftator's  btare'^^  by  for-  ^  '^^^  f  *  '^* 
Vol.  n.  A  a  bidding  *  *"^  5-  »7- 


Il&w  ^ejlamerds  become  vord.        Part  VH* 

'feifraS;  t8.  bidding  or  hindering  the  Teftator  to  make  another Tcftamcnt, 

« lofra  §§.19, 20.  cum  Or  to  correft  the  former  ^ ;  and  by  divers  Means  hereafter  en- 

fequcn.ujfciue  ad  finem    fuing  ^. 

^  "'  Concerning  the  firft  of  thefc  Means,  that  is  to  (ay,  the 

Making  of  ^  later  Teftament,  fo  large  and  ample  is  the  Liber- 
ty of  making  TeAaments,  that  (2)  a  Man  may  as  ofc  as  he  will 

^  U  fF.  de  adim.  le^.  niake  a  new  Tcftament,  even  until  his  laft  Brqath  •* ;  neither  is 

Mant.  de  conjciih  ult.  there  any  Caution  under  the  Sun  to  prevent  this  Liberty*. 

vd.  1.  12.  tit.  I.  n.  r.  g^t  ^6  Man  can   die  with  Two  Teftaments  ^  \  and'thcrcfore 

in  IcK.ffdclce  i.Old!  (3^  ^^^  ^^^  ^^^  neweft  is  of  Force'  :  So  that  if  there  were  a 
de  adion.  cUfH  5.  in  Thoufand  Tcilaments,  the  lad  of  all  is  the  beil  of  all,  and 
princ.  fo.  494.  maketh  void  the  former  "*. 

*  X-.  jus  noftrum.  de  rcjf. 

jur  fF.  L.  fane.  C.  dc  tcfla.         *  §.  pofleriore,  inil.  quib.  mod,  tefta.  iniir.        "*  Paiif.  cooiil.  to. 

1    3*  Q.  4. 

This  (4)  ConcluCon,  that  the.  latter  doth  infringe  the  for- 

-mer,  is  diver fely  enlarged.-    Firft,  the  later  Teftamcnt  doth 

infringe  the  former,  though  the  Executor  of  the  later  do  re- 

fufe  che  Executorship  or  die,  either  during  the  Life  of  the 

"  d.  §.  pofferiorc  inflit.  Tcftator,  or  after  his  Death  ** :     For  it  is  fufficient  that  once 

quib.  mod.  tcfla.  infir.  he  might  have  been  made  Executor  ^.    Secondly,  the  later 

^mi'  *"^'/*^-P"''-  Teftament  doth  infringe  the  former,  albeit  the  Prince  or  Em- 

•  Eod.  &.  pofteri(ie.      pcror    himfelf  were   appointed    Executor   of   the   former ^ 

'  L.Gquis.c.quiteha.  Thirdly,  the  later  Teftament  dcth  make  fruftratc  the  former, 

fac.  pofT.  albeit  the  former  \vere  a.  written  Teftament,  and  the  latter  but 

i.Jf^"  l'!?'nfi"''r  a  nuncupative  Teftament  ^.     Fourthly,  the  later  doth  infringe 

Perk.  tic.  tcft.  fo.  9a.  the  former,  albeit  there  be  no  Mention  m  the  fecond   iclh- 

Dycrfo.  310.  ment  of  revoking  the  former'.     Fifthly,  the  later  Teflament 

d  ^'"oftfri^e^'^'^*  "*  ^°*^  revoke  the  former,  albeit  in  the  former  there  be  a  Claufc 
•  S  po  "l®"^^'  derogatory  of  Wills  and  l*eftaments  afterwards  to  be  made*. 

•Bar  in  L  firnihi&ti-  ^^^^  ^^^-">  Whether  it  be  nccelTary  that ih  the  later  Teftameot 
bi.  §.  iaicgatis.  ff.  de  there  be  Mention  or  Revocation  of  that  former  Teftament,  or 
leg.  -of  the   Clanfe   derogatory,  is  hereafter   dcclal'ed^     Sixthly, 

MDfra«)d,§.n.  7,8,9,  the  later  Teftament  doth  m;ike  void  the  former,  albeit  there 
'^'Covar.inRub.dctefl.  be  Twenty  Witnefles  of  the  former,  and  but  Two  of  the  laicr^. 
txtri.  part.  4  in  prin!  Seventhly,  the  later  Teftament  doth  take  away  the  former, 
Vaf.  c « itxcc*refoi.  l.i.  albeit  in  the  former  Teftament  the  Executor  is  appointed  fim- 
^-  d''§.rofteri're  inft  P'^^  ^^  without  Condition,  and-iri  the  later  condkionafiy,  and 
quib.  mod.  teft.  inf.  '  ^hc  fatiic  Conditiorr  alio  violated  *  ;  fo  that  the  Condition  be 

of  fomethiing  then  to  come  at  the  Tim^  when  Hie  Condition 
was  made.     But  if  the  Executor  of  the  later  Teftament  be 
made  upon  fame  Condition  then  prcfent,  or  paft,  the  Cotidi- 
TMinGn^.inc?.§  pod.  tion  not  cxifting,  the  former  Teftament   is   not    revoked  ^ 
L  z.^'quaft  cou[rbv!"i   "^igl^^hlv,  the  later  Teftament  doth  make  void  the  former,  a'- 
10.  belt  the  Tcftator  have  fworn  not  to  revoke  the  (ame  *,  the  Oath 

'Covar.iiiRub.de  tcft.  being  alfo  revoked  together  with  the  Teftament  *. 

fxtr.  par.  2.  n.  19. 

'  Jul.  Clar.  §.  teii.  q.  87.  &  hoc,  inquit,  eft  vaide  notandum. 


jPart  VIL         Ho^-j:)  Tejlaments  become  void. 

IViU  in  W^riting^  but  th(\i  he  did  not  devife  an\  Lands  by  4his  Lajt 
/^'/7/,- &c.  Upon  arguing  this  Vcrdi<St,  it  was  objected,  that 
it  muH:  be  intended  the  Teftator  deviled  his  Lands  by  this  Win,> 
becaufe  it  was  in  Writi^i^y  and  that  this  Verdict  was  void,  be- 
cimfc  it  was  in  the  Negative  and  fufcrjiuous ;  now  if  thcTefta- 
tor  deviled  his  Lands  by  this  laft  Will,  it  muft  neccflarily  be 
a  Revocation  of  the  firft  :  But  ad^udgid  that  it  was  not  a  Re- 
Vi)cation  of  the  firft  Wili,  becaufe  both  '^lay  be  confident  and 
ft.md  together,  for  a  Revocation  muft  always  be  taken  accord- 
ing to  the  Subjcdl-Matter ;  as  for  Inftance^  where  the  la(^ 
Will  cannot  ftand  with  the  firft,  and  the  Teftator  muft  have 
Ammum  tevocandi  to  make  ihe  Revocation  cftcftual,  as  well  as 
jinimum  tejiandi  to  make  a  good  Will ;  and  fincc  he  may  have 
fevcral  Lands  in  feveral  Counties,  he  may  by  one  Will  difpofe 
his  Lands  in  one  County,  and  by  a  fccon^  Will  devife  his  ^ 
Lands  in  another  County,  andf  by  this  iaft  Wili  cof)firm  the 
firft  ;  therefore  where  the'Matter  ftands  indifferent,  it  can  ne-r 
ver  be  intended  that  a  Will  in  Wriiinp,  and  made  with  all  th'C 
Solemnities  requifite,  and  appearing  fp  to  be  made  now  in 
Court,  (hall  be  revoked  by  a  fubfequen^  Will  )vhich  doth  no^ 
appear  at  all. 

The  Teftator  devifed  his  Lands  to  ^^, /).  in  Tail,  and  after-  CeU  verfus  J>yttott^ 
wards  by  a  fubfequent  Will  he  devjfed  the  fame  Lands  to.  £//-  ^^^'  *• 
zabeth  his  eldcft  i)aughtcr  for  LJfe,  Remainder  to  her  firft, 
ftcond,  and  third  Sons  in  Tail  Male,  and  gave  a  Rent-charge 
of  lOOoA  per  Annum  to  the  faid  W,  D.  for  Life  ;  both  which 
Wills  were  duly  publifhed  ;  l?ut  the  Teftator,  a  little  before  he 
died,  declared  that  his  firft  Will  ftipuld  ftand  and  be  his  Will  j 
adjudged  that  this  Republication  of  the  firft^Will  was  a  Revo^ 
cation  of  the  Iaft. 

The  Reftriftions  (5)  of  this  former  Conclufion  arc  thefc. 
Firft,  the  later  Teftament  doth  not  make  void  the  former,  b«  ^^  ^q^  mil.  qmb; 
when  the  later  is  unperfcft  in  Refpcft  of  the  Teftator's  Will  **,  mod.  tcft.  infir.  L.fim. 
and  not  in  Rcfpeft  of  Soleipnity  ^.  Secondly,  when  it  is  ve-  "mns.  c.de  tefta. 
hemenily  fufpcded  that  the  Teftator  was  compelled  to  make  pifac^"* ''T 6.  * '*"" 
the  later  Teftament  by  Fear  or  Violence**.  Thirdly,  when  it  r"  r2r*  1 
is  fufpefted  that  the  Teftator  was  induced  to  make  the  later  by  d  simo^c  Pr«t.dcin- 
Fraud  or  Deceit  *.  Fourthly,  the  later  Teftament  doth  not  tcrp.  ult.  vol.  I  4.  fo. 
lake  away  the  former,  tl^e  later  being  made  at  the  Interroga-  **6.  n.  J9.  Sedan  fuf- 
lion  or  Suggeftion  of  fome  other  Perfon  '  5  efpecially  when  the  fei^^M^fbTdem^'^^' 
Teftator  is  very  fick,  and  inj^jcrilof  Death  «^:  For  then  it  •  sim.dcPrast.ubifop. 
doth  not  take  away  the  former  made  by  the  proper  Motion  of  &fup.  cad.  part.  §.  3. 
the  TeTiator  \  unlcfs  it  appear  plainly  of  the^fcxprefs  Will  of  'f'^*'**"^  on7^* '*"* 
the  Teftator  to  revoke  the  former  *  \  or  unlefs  the  T>eftator  ^''.  ApTm^ad Rfprn 
himfelf  did  diftatc  the  Teftament  ^  5  or  unlefs  the  later  Tefta-  io  L*.  i.§.  fiqui*  uaff. 
mcnt  be  in  Favour  of  the  Teftator's  Children,  or  others  who  ^^  ^«*'-  °^'  °-  9-  "^"i 
were  to  have  the  Adminiftration  of  his  Goods  if  he  died  In-  t^i^^^.T^^rr'' 
teftatc**.     Fifthly,  where  the  Teftator  hath  made  two  Tcfta-  «  s^^j^. 'conf.  1 4I' 

^  ^  vol  2.  n.  1$. 

^Vidc  qux*  fcripfi  fu^.  part.  ».  §.  16.  *  Gabriel,  I.  4.  com.  concluf.  1.  n.  9.  poll  Ruin.  conf.  ii.  n. 
M.  vol.  1.  Mencc.  1.  4.  prxfump.  8.  ^  Gabriel,  ib.  n.  ai.  in  fin.  Menoc.  nbi  Tupr.  ^  SocJ  UD0 
coof.  144.  n.  5.  vol.  %•  Pec,  conf.  48^.    Reufueru^  tra.  de  tcil.  par.  6>  c.  ao.  n.  «$• 

A  2L  z  mentSj 
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p^^nts,  a  former  and  a  later,  both  being  written,  ai^d  the  fame 
Tcftator  afterwards  lying  fick  upon  his  Death-bed,  Tome  Neigh- 
bours of  his  prefcoting  to  the  Tellator  both  the  Teftaoicms, 
villing  him  to  deliver  chem  which  of  thefe  Teftamcnfs  he  will 
(hall  fland  for  ^is  Laft:  Will,  if  the  Teftator,  being  of  pcrfed 
Mind  and  Memory,  fhall  deliver  to  them  the  forn^er  Tcfta- 
ment ;  in  this  Cafe  ^he  Teftament  fo  flelivered  fliall  be  the 
f  P^rk  tit.tcft.  fo.  99.  Teftator?s  Laft  Will,  albeit  it  vrere-firft  made "».     Sixthly,  the 

fecond  Teftament  doth  not  revoke  the  former,  when  the  (econd 

Teftament  doth  not  in  any  wife  dillcnt  from  the  former,  but 

agreeth  with  the  fame  in  all  Points  ;  efpecjally  if  the  later  wer^ 

made  very  (hortly  after  the  former,  for  then  they  both  fcem  but 

•Yigl.ind.5  poft.Inft.  one  Teftament  ill   divers  Writings'*.     Seventhly,  the  former 

<im  asmoc  sec  .laur.  'jeftament  is  not  revoked,  whtn  in  the  later  Will  there  lie  nq 

•  Inft.  de codic.  vide fy-  Executors  named  ;  for  then  the  later  is  but  a  Codicil  or  Addi- 

]>rapaitx. §.  $.  tioii  to  the  former  reftanient,  whercni  Executors  be  named®, 

Eipluhiy,  the  former  Tcftj.ueju  is  not  revoked  by  the  later, 

where  the  Tcftator  doth  take  an  Oath  not  to  revoke  the  for- 

*        mer,  unlef^  there  be  oprefs  Mention  of  the  fame  Teftament 

rurL*^i^%^"T^n'lT  ^^^^^  the  Oath  P.     Ninthly,  the  later   feftament  doth  not  t.kc 

OraffThcfaV/com.on!  away  the  former,  when  it  is  made  in  Heat  of  Anger  and  Dif- 

§-teft.q.86  Jul.ciar.  pleafure  conceivcd  by  the  Teftator  againft  the  Executor  of  the 


jur. ft  Marie,  dcconjcdt.   afterwards   to   be  made,  (as  it*   the  Tcftator   Tav,  Jl*hat  orvtr 
iiU.  vol  1.12.  tit.  i.n.  Tejlament  I  Jball  hereafter  make,  /  nui/i  that  the  ^ lame  he  cf  nt 

Forcey  &c  )  is  not  always  infringed  by  the  later  Teftament,  un- 
leis  there  he  fufficient  Mention  or  Revocation  of  the  formes 
'  Glof.  in  L.  fi  mihi  &  Teftament  or  Claufe  derogatory  ^ 

tibi  §.  ia  lega.  ff  d.Ug.  o         ^  . 

I.  quun  commuD.  receptam  dicit  Jaf.  ia  L.  Horacius  S,  de  lib.  U  pofthvi. 

If  rou  demand  in  what  {7)  Cafe?  Revocation  is  to  be  made 
of  the  former  Teftament  h-wing  a  Claufe  deiogatory,  and  \*\ 
what  Manner  this  Revocation  ouoht  to  be  made,  and  is  fulE- 
cient  tor  the  Revoking  of  the  former  Teftament  with  the 
Claufe  derogatory  :  Surely  this  Queftion,  efpecially  concern- 
ing the  Manner  of  Revocation  to  be  made  in  the  fecond  Tcl- 
tamcnt,  is  very  diiEcuit,  and  fuch  as  in  the  Anfwering  wheieof 

•  Ut  patct  per  Cot.  in  jj^g  Writers  do  contradift  one  another  very  ftrouclv  • ;  fo  that 
Rub.  detelt.  extra. part   ^,      Tr-n.         •  j      t.  1-  i         j  1       j  ■    •         V  l    ' 

4.  k  per  Jul.  Clar  ^.  ^"^  Victory  IS  very  doubttul,  and  very  hard  it  is  to  know  whe- 

tdft. q.  99.  &  f «■  Grair.  ther  Opinion  is  truer,  or  more  commonly  received.     Others, 

Thcfaur.coin.op.§.tcft.  labouring  to  reconcile  thefe  Contradictions,  and  to  pacify  thefc 

q.  89^&p^rMant   de  Contentions,  have  waded  fo  for  fine  and  dainty  UxftmaioDS, 
ronjeA.  ult.  vol.  1.  la,     .         .         r  '  /-   .  .    .  j        i/        1  •  •  7 

tit.  8.  '■  that  they  feem  to  Iwim  Up  and  down,  and  to  noat  hither  and 

thither,  I  know  not  whither,  in  a  deep  and  bottomlefs  Sea  ol 
C  526  3  intricate  and  confufed  Divifions ' :  So  that  if  a  Man  would 
<  Bar.  In  L.  fi  quis,  in  adventure  to  follow  them  to  the  End  of  their  Voyage,  he  might 
prin.  dc  Jcy.  3.  Mich,  well  doubt  whether  ever  he.  (hould  obtain  any  Havener  fafc 
l>D^i 'r'^V^*^,;^?*  I^anding.  Wherefore  for  mine  own  Part,  1  thought  to  wade 
bi.  §  in  leg.  ff.  dtitg, ».  P^.  rartJier  from  the  bhorc  than  I  mould  find  taft  rooting,  an4 

where  I  mi^ht  be  within  the  Reader's  Reach* 

C  oncerning 


Part  VII,        ^f w  Tefiaments  becmc  tioitf* 

Concerning  the  Queftipn  therefore,  firft  of  all,  vre  are  tp 
under (^and,  (8)  that  of  Claufes  derogatory  there  be  two  Sorts; 
the  one  derogatory  cf  the  Power  of  making  Teftamcnts,  the 
other  derogatpry  of  the  Will  of  making  Teftamems  ".  Exam-  !  CUr. Graf.Covar.iibi 
pic  of  th<^  &ril  is,  ^hcn  the  Teftator  ufeth  ibcfc  or  the  like  i^^.^ •  m  d,  j.  m 
Words,  Ido  from  henceforth  renounce  the'Pc/wer  of  making  any 
other  Tejlament :  Or  thus,  /  W'tU  that  hereafter  i  have  no  mor4 
Liberty  or  Authority  to  maie  more  Wills  or  Tejlatncnts^^S^c,  Ex- 
ample of  the  fecond,  when  the  Teftator  ufctJi  thcfe  or  the  like 
Words,  If  I  make  any  Teflament  hereafter ^  I  IVill  that  the  fame 
be  of  no  tor.ce :  Or  thu§,  Jfl  make  any  Tejiament  hereafter ^  ex-' 
xeft  th.rein  I  write  the  Lord's  Prayer ^  my  Mind  and  IVill  is  thai 
the  fame  be  void  and  of  none  EffeB  >^.     The  Ufc  of  this  Diftinc-  ?  DQ.  in  A  §.  io  Ug. 

tion  or  Difference  betwixt  Claufes  derogatory  of  Powei-  ^nd  of  i^c'if  °  w**^  ^^' 
Willisthis.  flc  wrai.  i»4  iiipn. 

'  If  (9)  the  Claufe  be  derogatory  of  the  Power  or  Liberty  of 
inaking  of  Teftaments,  and  afterwards  the  Teftator  m^iketh 
another  Teftament,  it  is  not  needful  therein  tp  make  any  Men-t 
tion  or  Revocation  of  the  formei:  Teftament,  or  Claufe  dero- 
gatory therein  contained  ^  5  for  the  fprnier  i^  taken  away  by  r  Bar.  in  L,  fi  quia,  ti| 
the  fecond,  as  if  there  had  not  been  any  fuch  Clajjfe  deroga-  prin.  dclcg.3.Jaf.ind, 
tory  therein  at  all.     1  he  Reafon  is,  hccaufe  the  Claufe  dero-  */''*  ^^^  ^^"-  *•  ^^ 
gatory  of  Power  of  hiaking  Teftament^  is  utterly  void  in  Law,  *    * 

nor  c^f^  ^  ^\^vi  renounce  the  Power  or  Liberty  of  making 
Teftament?  ?  5  neither  is  there  any  Caution  under  Heaven  to  ,  jj^^  d.  L  fi  quit  « 
prevent  this  Liberty*,  \yhich  alfo  cndureth  while  any  Life  en-  4.  aar/&*Grar.  uM 

dureth  **,  as  hath  been   aforefaicl,  .    ft*?""- 

*  Bar.  I17  d.  $f  io  leg* 
QH.  de  adion.  dalT.  5.  10  prin.  fo.  497.  Mant.  de  conje<Sl.  ult.  voU  !•  ti.  tit.  i.  n.  i«'  ^  l^ 
^  S,  ^e  aditnenl  legaiis^  ' 

If  (to)  thq  Cbufe  be  dcrqg^tory  of  the  Teftator's  Will, 
then  it  is  neceflary  that  in  the  later  Vcftamcnt  there  be  Men- 
tion or  Revocation  of  tRq  Teftament  with  the  Claufe  derof»;^. 
lory,  otherwife  th$  former  Teftament  is  ftili  in  Force  <^.     The  *  Bar.  in L.  fi  quis.  dc 
Reafon  is,  becaufe  there  is  prefumed  a-Deftrftof  the  Tcftator's  q^s/;  *' 

Will  in  the  fecond  Teftament,  and  that  his  Meaning  is  not  to 
h4ve  the  former  revoked,  without  making  Mention  of  the  for- 
mer derogatory  Teftament  ^.  ^  Coyar.  in  d.  Rtib  dc 

tell,  extra,  part.  a.  Clar. 
^  CraiT.  ubi  fupr.     Mantle,  de  conje<9:.  ulc.  vol.  I.  u.  tit.  8.  Parif.  coniil,  10.  vol.  3.  n.  9,  24,  &.c. 

Neverthelefs  (11)  it  is  not  perpetually  true,  that  the  Tefta- 
xnent  wherein  is  a  Claufe  dcr<|gatory  ©f  the  Tcftator's  Will  i^ 
not  infringed  by  the  later  Teftament,  wherein  id  no  Mention 
or  Revocation  of  the  former  Teftament  derogatory  j  for  it 
faileth  in  divers  Cafes. 

1  he  lirft  Cafe  is,  when  it  may  be  proved  by  other  Conjec- 
tures that  it  was  the  Teftator's  Meaning,  that  the  former  Tef- 
tament (hould  be  revoked  ^.  *  k  Covar.  in  d.  Rub.  a 

part.  n.  1  g.  vcrf.  quar. 
concluf.  Parif.  conul.  10.  vol.  3.  n.  ti.  Crafl.  cl.  <j.  89.  n.  6.  Clju*.  d,  5.  99.  n,  8.  Mantic,  dc  con- 
jcd.  ult.  yol.  L  12.  tit.  S.  u    13.    Mafwurd.  dc  prubac.  concluf.  1181.  n.  43. 

Another 
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» Bald,  in  L.  fincimtis.       Another  Cafc  IS,  when  there  be  ten  Years  expired  firoQi  the 
c.  de  tell.  n.  6  Craif.  ,j,j^^  ^f  ^^^  g^.^  l^ftanient ». 

X  c'c,  n.  °;.             '  'r*^e  Third  Cafc  is,  when  the  Tcftator  doth  with  an  Oath 

r      5^7     1  confirm  the  later  Tcftament^. 

nBiU.  iiid.  I.,  fanci-  *  The  fourth  Cafe  is,  when  the  fecond  TefVament  is  made  in 

miw,  10  fin. -Graff,  d.  Favour  of  ihcTcftator*s  Children  •,  or  fomc  other  Pcrfon  en- 

q.  89.  n.  8 .  Clar.  d.  q.  ^^g|    jj^io^cd  of  the  Teftaior  «. 

5>^.  n.  10.  ' 

»  L.  Ilk.  C.  dc  Qurator. 

furiof.  GraT  d.  q.  89.  n«  P-  Mantle.^  tit.  8«  «.  17*  ^  Jaf.  «o  d,  L.  fMicZm**.  C.  de  tefta.  lim.  6. 

The  fifth  Cafe  is,  when  the  Executor  named  hi  the  former 
Teftament,  after  the  Making  thereof,  doth  grievouflf  offcrnd 

>  J«f.  ill  d.  L.  ftnci-  the  Teftator  p.     For  in  this  Cafe  there  is  great  liikclihood  of 

rSLSck^de       f  I    ^^^  Alteration  of  the  Teftatprfs  Mind  ^ 

jj.  prjBf.  166  n.  37- '  "  'T^^  fix\h  Cafe  (grounded  upon  the  fame  Reafbn  oF  Likeli- 
hood of  Alteration  of  theTeftator^s  Mind)  is,  when  the  Child 
being  made  Executor  in  the  fird  WUl,  whereby  alfb  the  Tefta* 
tor  doth  bequeath  untp  him  all  his  Goods,  dieth  before  his 

*  Menodi.  ibid.  Soc.  Father'', 

^wi.^confil.  ia4.n.  51.      rpj^g  feTenth  Cafe  is,  when  the  fecond  Teftament  is  made  to 

■^Mwoth.  dc   pr«f.  godly  and  charitable  Ufcs  ». 

i56.  ji,   40.  oidrad.       For  the  oihcf  Qucftion,  ^v/'s.)  What  Manner  pf  Re  vocation 

coRfil.ia9.  js  tQ  i^g  made  jn  the  fecond   I  eftament,  that  it  may  fuffice  to 

revoke  the  former  Teftament,  wherein  is  a  Claufc  derogatory 
^  of  the  Will  of  the  1  tftator,)  we  mull  note  (12)  that  there  be 
,   three  Sort>  of  Revocations  ;  one  general,  another  fpecial,  the 

*  Graff.  Thcf.  com.  op.  third  Angular  or  individual  ^     General^  when  the  Tcftator  in 
§.  tcfta.  q.  89.  n.  4.  his  later  Teftament  pfctl>  .thefe  or  the  like  Words,  /  hvIU  th^t 

^^^ji  ^'^^^  ^'  ^?  1'  this  Teftament  /haUJland,  notiuithjlatidiiw  any  ether  fi  HI  or  TV  - 
7.    Mant.   dc  conjeCt.  -^  ,  •^,        "^ r  1  "^     1       ^  r  t  »         ,  j 

ult.  vol.  L  11,  tit.  a.  n.  tament  by   vte  heretofore  made  ;  or   thus,  1  revoke  and  make  vcid 

6.  ^  all  former  IFHU  end  TeJ^  ami  nts^  &C.     Special  y  when  the  Tcfta- 

tor  hath  thefe  or  the  like  Terms,  /  do  heni-y  revoke  all  former 
7eJ}amentSy  uotwthflanding  any  Claufc  di'rogatory  in  the  favse. 
Singular  y  wherein  the  Tellator  faith,  J  make  my  loft  IP  ill  and 
Tejiamenty  notvjitbjlanding  that  Claufe  derogatory  of  my  former 
Willy  that  I  tuould  not  have  th{it  Teflament  revoked^  unlefs  IJhouU 
infert  in  this  Tejlament  the  Lord's  Prayer ;  or  thus,  Aot'zvitt* 
funding  that  Claufe  derogatory  in  my  former  IVilly  whereby  I  "Mould 
I  hat  no  Jf'ill  or  "Tefl anient  afterward  to  be  inhde  P^uld  prevail  ^  al- 
hfit  it  fbould  fpeciaUy  derogate  from  the  furnitr  ;  or  thus,  Ao/- 
,1V  ith/ianding  that  H^ill  where  1  made  fuch  a  Per  [on  my  Executor  ; 
or  thus,  Notwithflanding^that  Will  which  I  made  in  fuch  a  Place^ 

"  Bar.  in  I.,  fi  quis,  In  ^'T''^'^  ^  Time^  and  before  fuch  fl^itnejesy  &c".     Thefe  Diftinc* 

prio.  ff.  de  leg.  3.  Co-  tious  obferved,  I  make  thefe  Conclulions. 

var.  in   Rub.  de  tef^. 

extra,  pait.  2.  n.  19.     Clur.  §.  tcAa.  q.  99.     Graff.  §.  teftam.  q.  ^$.    Man;ic.  de  conjed.  n1t«  voLL 

i*.tU.'8. 

The  firft  Conclufion  is,  That  (13)  if  in  the  later  Teftament 
t!irre  W  a  general  Revocation;  as,  Notw'ithflanding  all  farmer 
Trftainenis^  Uz.  the  former  Teftament,  wherein  i$  a  Claufc  dc* 

rogatory 
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rogatory  of  the  Tcftator's  Will,  is  not  thereby  taken  away'*,  *  gar.  In  d.  L.  fi  quis; 
albeit  there  be  but  one  former  Teftamexit  y.  ^*>cid^'  Jnn.  ia  tand.  L» 

n.  34.  GraiT.  Thefaur. 
com.  op.  §.  teft.  Sc  hxc  opinio  (inquit  ille)  eft  vera.  q.  89.  n.  4.  t  Jaf.  in  I^.  faocimus.  C.  de  teft. 
qux  fententia  commiinis  eft,  tefte  Graf.  d.  q.  89.  d.  g.  contrarium  Bar.  in  d.  L.  fi  quia.  Cujua  opinio 
communirer  reprehendicur  ut  alTerit  Tobias  Nonius  confil.  KT.  col.  a.  &  I'ecundum  conimunem  opinio- 
'  ncm  efle  prononciandum  a  Judice»  monet  Tiraq.  de  leg.  connub.  glof.  7.  n.  1 31 .  Clar.  d  q.  99.  n.  3. 
affirmans  quod  in  Hb.  Aio  aut  Bar.  verba  fuDt  corrupta,  aut  noD  iidelicer  a  Dodoribiu  recitau.  Tu  igi- 
Cur  confulas  librum  proprinni. 

The  fecond  Concludon  is,  That  (14)  if  in  the  fecond  Tof- 
fament  there  be  a  fpecial  Revocation;  as,  Notwithjlandtng any       . 
1'eftaments  with  their  Claujei  derogatory^  &c.  the  former  Tefta-        I      5^^      J 
ment  with  the  Claufes  derogatory  of  the  Tcftator's  Will  is 
thereby  taken  away  *.  "  ^f"  >n  c.  quod,  fc- 

mel.   de    icg,  jur.   6,. 
Alez.  d.  L.  faDcimus.    Clar.  J.  tetta.  q.  99.  n.  4.  Jc  per  eum  cenfetur  commuuis  opinio. 


• 


The  third  Conctufion  is,  That  (15)  if  in  the  iecond  Tefta- 
ment  there  be  a  lingular  Revocation  of  the  former  Teftamcnt; 
as,  Notwiihjfanding  fuch  a  Tejlament  made  before  furh  a  Notary^  ^ 

Zee.  the  fame  former  Teftamcnt  having  therein  a  genera!  Claufe 
derogatory  is  fufficicntly  revoked^  ah  hough  in  the  fecond  Tc(^ 
tament  there  be  no  Mention  of  the  Claufe- derogatory  in  the 
former  Teftament '.  *  Bar.  in  d.  L.  fi  qufs . 

n.  8.  Covar.  ind.  Rub. 
dc  teftam.  extr.  d.  19'.  verfic.>ccf  t.  concluf.  qui  ibi  attcftattir  banc  op.  ciTe  &  conr.  &  vcriorcnu 

■ 

The  fourth  ConcUilion  is  this,  That  (16)  if  in  the  former 
Teftament  there  be  a  fpecial  Claufe  derogatory,  the  fame  is  ta- 
ken a\Vay  by  the  Second,  wherein  is  general  Mention  made  of 
the  former  Teftament,  and  of  the  Claufe  derogatory  \  ^  ?»>••  i"  ^  h  ^^^l^- 

fancimus.    Covar.  in  d.  Rub.  de  tcft.  n.  19.  verfio.  cert,  conclufio.  ubi  dicithanc  op.  cffc.  comm* 

The  fifth  Conclufion  is.  That  (17)  if  in  the  former  Tefta-  • 
ment  there  be  a  fpecial  derogatory  Claufe,  the  fame  is  not  taken 
avyay  by  the  fecond  ' Teftament,  wherein  is  particular  Mention 
of  the  fame  I  eftamcnt  without  Mention  of  the  Claufe  dero- 
gatory ^.  '  ^'*^*  ^^  ^^^'  confi*. 

**  -^    '  206.  vol.  I.  Covar.  in 

d.  Rub.  n.  19,  verb,  primum  queftjone. 

The  fixth  ConcIuHon  fliall  be,  That  (iS)  if  in  the  former  - 
TeOaraent  there  be  a  fpecial  Cl«ufe  dc/ogatory,  circumfcribed 
with  certain  Limits:  For  Example;  /will  that  thir  TeJ^ament 
Jhail  ftandy  fiotivithjianding  any  other  to  be  made  hereafter y  unlefs 
in  the  fame  lfl)all  'write\  or  caufe  to  be  written ^  the  Lord*s  Prayer,^ 
&c.  the  lame  former  Teftament  may  be  taken  away  by  a  Se*- 
cond,  albeit  the  Lord's  Prayer  be  not  written   in  the  fame** ;  iBar.ind.  fi  quis.Co- 
burthen  it  h  behoveful  that  in  the  fecond  Teftament  there  be  v^[i,."Vccunduni.  Apo- 
Mention  not  only  of  the  Teftament,  but  alio  of  the  Claufe  ftii.  ad  Bar.  ind.  L. 
derogatory;  as,  I  will  that  thi^  later  Tejiamentjhall  Jland^  hot-  fancimus.  C.  dctctta. 
Wiihjlanding  any  former  Teftament  by  me  mad^^j  containing  w  ha  t^     ald.co   ».i7».voL4. 

fiever 
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•  I 

Joever  Wuris  er  Claufe  derogatory  ^  vrhich  donei  the  former 

•  fkT»  in  d.  L.  fi  5it!«.  Tcftament  is  taken  away  «. 

PliuL  de  C«ft.  eooftl.   .  -  »  ,.        • 

^84*  ^].  I.   Co-var.  in  Rub.  de  teft.  ei^.  i>art-  ft.  n.  i^.    Matit.  de  b>Djeft.  ult.  vol.  liS.  it.  tit:  S.  h, 

10.    At<}U6  hanc  opinionem  coinmnnem  laudat  CoVar.  Sal;  Dy.  &  aliii  rcfrigslDtiboa. 

*  Vidcant  Jaftimanifta       Other  Gonclufions  ^  I  might  add^  bttt  I  thotight  (19)  good 

^^m>^^  a!!?i?'8"&  *^  ^^^^^^^  ^^^^  ^°^  ^^'^  ^"'  ^*^^  ^^"^^  ***  *"y  Opinion  beip|  inbrc 
Covar.  ind.  Rub.  dc  "Worthy  to  be  remembered  ;  which  Condufibn  is  this;  That  it 
tefla.  part.  s.  o.  19.      behoveth  the  Judge,  tiirhere  he  findeth  inch  Claufe^  derogatory 

in  any  Tcftament,  to  tonfidcr  the  Perfool  of  ihc  Teftators, 
namely,  Whether  they  be  fuch  Pcrfohs  as  do  tinderftand  the 
Force  and  Effeft  of  thefc  Clanfes  derogatory  and  revocatory, 
And  to  examine  the  Occafions  of  inferting  the  fame  Ciaufes ; 
efpecially  this  is  to  be  cohfldcred,  whether  the(e  Clanies  be 
added  by  the  proper  Motion  of  the  Teftator  himlelf,  or  at  the 
Inftigation  and  Perfuaiibii  of  fome  Othei:,  as  the  Executor, 
tcrrultTvoM  *  ^^^foV  ^^^  Legatary,  the  Notary  ^,  C^c.  For  if  the  Teftator  do  un- 
aay,  n.  60"  ice/         derftand  the  Effeft  of  fuch  Ciaufes  derogatory^  and  did  iniert 

the  fame  \^illingly  of  his  own  Accord,  it  is  prefumed  that  he 

did  fo,  left  peradventure  afterwards  he  might  be  folicited  and 

induced,  by  the  Inftigation  and  Importunity  of  his  Kinsfolks, 

r      r2Q      ]        or  the  Moleftation  of  fome  other,  receiving  fmall  Benefit  by 

the  Teftament,  and  hoping  to  gain  more  by  the  Alteration 
or  Revocation  thereof,  to  change  or  revoke  the  fame,  contrary 
to  his  former  fettled  Fur^ofe  and  firm  Refolution.  In  which 
Cafe,  if  at  any  T  imc  after  the  Teftator  make  a  new  Tcftament, 
hParif.  confiL  10. 1. 3.  ^\^^  former  is  not  cafily  revoked  *> )  un4efs  in  the  Second  he  do 


"  '*'•  *'•      '  make  Mention  of  Revocation  of  the  former  Tcftament,  whh 


Teftator's  Meaning  to  infringe  and  friiftratc  hrs  fbrrocr  Tcfta- 
ment, made  with  fuch  conftant  Refolution,  and  precife  Canti- 
»  Simd  dc  Pratit  ubi  on  ^.     But  on  the  contrary,  if  {20)  rhc  Teftator  were  but  a 
^^^P***  fimple  Pcrfon,  not  underftanding  the  Effeft  of  fuch  derogatory 

or  revocatory  Ciaufes,  and  the  rather,  if  the  fame  Ciaufes  were 
rnferted  in  the  former  Tcftament  by  the  Notary,  at  thePctid- 
on  or  by  the  Direction  o(  fuch  as  were  benefited  by  the  fame 
Tcftament,  or  fome  of  their  Friends,  being  loth  to  have  the 
fame  ahercd  or  revoked ;  then,  howfoever  the  former  Tefh- 
mcnt  be  corroborated  with  precife  Ciaufes,  of  inferting  the 
Lord's  Prayer  in  the  fccond  Tcftament,  or  of  not  revoking 
the  former  Tcftament,  although  in  the  iecond  he  ftioald  fpe- 
cially  revoke  the  fame ;  all  thefc  Ciaufes  and  Cautions  not- 
withftanding,  the  former  Tcftament  may  be  the  more  eafily 
revoked,  without  any  fuch  precife  Obfervation  of  any  fpedal 
Mdcm  Simodc  Prxtia  Revocation  above  defcribcd  ^ 

l^Ko  fupetiits  alttgato^ 

fibi  locupletafTime  de  hac  re.  Cqi  a<!jtcia8  Didac.  Covar  in  Rub.  de  tcfla.  eitr.  n.  19,  verb,  decimo  tertidi 

Mantle,  de  conjc&.uh.  vol.  L  12.  tit.  8.  n.  ij.  Barb,  confil.  73.  vol.  3.  Farif.  confiil.  10.  vcL  3.  n,  ii.&c 

Thus  we  have  feen  in  what  Qifcs  the  former  Tcftament  ii 
ilifringed  or  not  infringed  by  the  laft  Tefhimcnr.  If  any  do 
here  demand  of  me,  What  (21)  if  two  feveral  Teftspncnts  do 

appear 
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appear  to  be  made  by  one  Pfcrfon,  but  it  ddth  not  appear  which 
is  former  or  l^tcr  ?  Which  oF  ihefc  (hall  prevail  ?  The  Qnef- 
tion  is  fatisfied  a  little  before »» >  thither  I  refer  the  Reader.       *",   r?,  '^*^'  P*1V  \ 

16.  n.*;. 

§.  XV.     Of  revoking  the  Tefiament  made, 

i.  Lawful  for  every  Alan  to  revoke  his  Tefiament^  and  to  die 

Intejiate: 
1.  Revocation  of  ii  Man^s  Tefament  is  not  prifumcd. 
3i  Divers  ^xtenjions  of  tt^e  former  Conchifton,, 

4.  Divers  Limitations  of  the  fame  Ctndujion,  \ 

51  Whether  9  hare  Revocation  do  overthrow  the  Tefiament* 

A    Nother  of  thofe  Medina  whereby  the  Tcftament,  ivhich 
jfj^  was  good  at  ^he  Beginning,  is  afterwards  matte  void,  i^ 
Revocation  of  the  lame  Tdianicnt;     For  (i)  as  it  is  lawful 
for  every  Teftatof  to  add  arid  dlminifli  to  and  from  his  Telia-  k  BaM.  in  L.  faiicimni. 
ment,  ahd  to  alter  the  fame  ;  fb  is  it  likewifc  lawful  for  every  C  At  tcft*  Mamie,  dc 
Perfon  having  made  his  Teflamehty  to  revoke  the  fame^^and  cf>nje(ft.  nit,  vol.  1.  4. 
to  die  Inteftate  »,  •  ^'"  '5- 

But  (2)  no  Man  is  prcfumed  to  have  revoked  his  Teftament  *  ^-  «*»™  <1«"  volunta- 
once  made,  unlcft  it  be  proved  ^.  .  Infomuch  (3)  that  if  a  Man  TMa'^^r"^  h'^^on-' 
do  live  fotty  Years  after  he  has  made  his  Teftament,  *  yet  is  d^.  j  iSo.  qnTva? ii»  * 
not  the  Teftament  prefumed  to  be  revoked  by  the  Courieof  ampllac.  &  llhiitac. 
fo  long  Time  P;  though  his  Wealth  and  Subftancc  do  greatly  *^»»^  €*^Itif.  ornavii. 
increale,  yet  is  not  the  Teftament  prefumed  to  be  revoked  *.  L  53^  J 
And  though  the  Teftament  be  in  Prejudice  of  fuch  as  other-  ^^*J-  fn^^'*'|^n,f^'J^^^ 
wife  were  to  have  the  Adminiftration  of  the  Goods  of  the  c.detca.QnKret'amen 
Deceafcd ;  yet  all  thofe  Things  concurring,  viz,  the  long  Bart.  sing. iS.'i.ii Man- 
Time,  the  Incrcafc  of  the  Teftator's  Wealth,,  and  the  Preju-  *'^  *•  ^-  '"•  3  »•  4^- 
dicc  of  fuch  as  arc  to  have  the  Adminiftration  of  the  Tefta-  t^ZL'^I'^/nl'^''^' 

^,    -  ,  r  I  *  tameutoni  ad  pias  cuu- 

tor  s  Goods,  the  leftament  is  not  piciamcd   to  be  revoked  ^  fas. 

And  though  the  Teftamsent  be  made  in  1  ime  of  Sickneis  and  **  Alex.  &  Jaf.  in  d  L. 

Peril  of  Death,  when  the  Tcftator  doth  not  hope  for  Life,  1'^",^  ^  a    ,  r  « 

and  afterwards  he  recover  his  rlealth ;  yet   is  not   the  Tefta-  Alex.  uM fupra. 

ment  revoked  by  fuch   Recovery*.     Or  ^albeit  the  Teftator  '  Alex.  &  Jaflind.  L. 

make  his  Teftament  by  Reafon  of  fomc  great  Journey,  yet  it  |a»ic»m«».  Mafc.  Traa- 

is   not  revoked  by  his  Return  K     And  though  the  Teftator,  „^  ,7.  iB^"*"'^'  '*^''' 

after  the  Making  of  the  Teftament,  have  a  Child  born,  I  fup-  »  Dyn.  in  L.  poteiL  de 

pofe  that  the  Teftament  is  not  prefumed  thereby  to  be  revoked  »* ;  J^«rcd.  inftit.  i^.  rrper- 

cfpccially  if  the  Teftator  did  live  a  long  Time  after  the  Birth  teftiT^evoTaTur*' J"s' 

of  the  Child,  and  might  have  revoked  the  Teftament,  and  did  «  H<ic  ita  ob"dcfranm 

not*.  patriae    poteflatis.    L. 

.quod  dicitnr,  ff.  de  I«  & 
pofthu.  '  Mantle ..de  con]c(5t.  ult.  voL  lib.  it.  tic.  %.  in  fin.  c^uamvis  infpe^a  jiuis  civilis  difpo- 

iltione,  concraria  opinio  approbatur.  Craflf.  §.  If^at  <{.  67.  Kipa  in  L  (i  unquani.  C.  de  don.  41.  Mstfear. 
de-probac.  conclnf.  1280.  n  (53.  qux  conclufio  ampiiatur  &  iixnicatur  per  Prat.  Tra&.  rcg.  |(  fal.  1,  %, 
reg.  466.  fol.  (rnihi)  16.  verb,  legato. 

On  the  (4)  contrary,  the  Teftament  is  fometimcs  prefumed 
to  be  revoked,  aixl  the  Will  of  the  Teftator  altered.  One 
Cafe  is,  when  he  who  is  appointed  Executor  or  Legatary,  af- 
ter the  Making  of  the  Teftament,  doth  become  Enemy  to  the 

Bb  Tcftator, 
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y  Auth.  fi  ctpt.  C.  At  Tcftator,  or  doih  him  fomc  great  Injury  ^,  Another  Cafc  b, 
cSirelth:  voTf  *n  ^^^^^  theTeftaCor,  in  Heat  of  Angef  Or  Difpleafurc  concciytd 
tk.  I.  n.  34.  quod  qui-  Without  juft  Caufe  againfl  his  Son,  or  other  Perfons  to  \»hCfn 
demin  Icgatxt  &  fidei  the  Ad  mini  ft  ration  of  his  Goods  were  to  be  committed,  if  he 
eoai.^quaj  nuda^volun-  j^^d  died  Inteftate,  maketh  his  Tcftament  in  Favour  of  others. 
lo"  aciUuradmiuku^  ^^^  afterwards  (the  Heat  ©f  his  DtfpJeafure  being  extiDguifhed) 
quam  in  hxr.  inftit.  ut  they  be  reconciled  -,  for  by  this  Reconciliation  the  Teftament 
inL.  3.  ^.ult.&L.cx  is  prefumed  to  be  rcYoked  ^*  The  third  C^fe  is,  when  the 
^*'''t^*''f''*^!r"' u'  Teftator  hath  begun  to  make  his  Tcftament,  bnt  is  hindered 

ira.  «  Male,  de  prob.   --«  °,,  jV  u. 

cond.  ii8o.  n.  150.  by  the  Executor,  that  he  cannot  proceed  as  he  would  to  the 
Vcrum  turn  die  (ut  per  finifhing  the  TeftAtnent,  or  farther  difpofmg  of  other  Lega- 
Bar.  in  d.  L.  expartc)  cics  ;  for  in  this  Cafe  the  Will  of  the  Tcftator  is  prefumed  to 
v?fl;1ni^ci>kra*^l/or-  ^^  revoked  *,  concerning  any  Beocfit  which  the  Perfon  lb  hin- 
tas  hxreditatcm  arait-  dering  the  Teftator  otherwife  ought  to  Kave  reaped  **.  The 
twe.  fourth  Cafe  is,*  when  the  Teftator  being  extremely  fick,  and 

tIm.^Hh:T  F^Jn^^^^^^  ^^"^^  ^^  ^'^'  ^^^'^  fae<jueath  fome  Legacy  iut  pias  caufas^ 
quicquid.dercg.  jur.ffi  ^^^  ^^^^^  ^oth  rccover  his  Health ;  for  there  the  Legacy  is  srffo 
Mantic  deconjcd.  ult.  prefumed  to  be  revoked  ^.  It  may  fcemftrangc,  that  iLegacies 
vol.  lib.  11.  tit.  I.  n.  left  tb  good  and  godly  Ufes  fliould  be  revoked,  rather  than 
•i.fifcriptis.  ff.  dchis  Other  prophane  Legacies  ;  but  I  take  the  Reafbn  to  be,  for  that 
quibus  ut  indig.  Man-  it  is  prcfumed  that  the  Teftator  did  not  intend  to  give  Lega* 
tic,  dc  conjcA.  ult.  vol.  cies  to  fo  good  an  Ofe  in  that  Extremity,  but  in  cafe  he  (hould 
^  L*a"ff  fi"ui*^aH     *^  °^  ^^^^^  Sickncfsi  and  fo  not  dying,  the  Legacy  is  revok* 

teftari  prohib.  vide  qiix   ^d    . 

inferiusXeri^a  funt.  ^. 

18.  c  Bar,' in  rep.  L.  C,  de' facTofarfd.  Rcekf.  n.  41.  Repeftor.  Beruclu  verb,  tcfia*  revocatsc  K 

47.  *  Bar.  &  Bcf  tach.  ubi  fupra. 

It  is  (5)  a  Qtfeftion  appertaining  to  the  Re-vocation  of  a  Tcf- 
tament not  altogether  free  from  Doubt,  whether  a  Teftament 
[      55^      }        in^y  be  revoked  by  a  bare  and  naked  Revocation,  that  is  to  faVt 

whether  the  Tcftament  be  fufficiently  revoked,  when  the  Tcf- 
tator faith,  /  revoke  my  former  Te^amtnt^  or,  /  %vilt  th^U  mj 
former  Heflament  he  of  no  Force, 

Many  Writers  arc  of  this  Opinion,  that  the  Tcftament  is 
not  revoked  by  a  bare  Revocation  before  Witneffes,  unlefs  the 
l^cftator  had  added  ttnto  his  former  Words,  and  fzid ^  hecaujc 
•  Bar,  iir  L.  fi  )ure.  ff.   J  w///  Jig  Intejlaie  «. 
de  leg.  3.  ^lez.  &  alii 

in  L.  fancimua  C  tie  teda.  quorum  opinio  multomm  teAimonio  commfinis  eft.  Dec.  cnitfil.  $Si..  Chr. 
$.  ted.  q.  91.  Graff.  ^.  teft.  q.  84.  Simo.  de  Prpctis  de  Interp.  iilt.  vol.  ).  4.  fol.  116.  Vafqn.  de  foccefll 
crca.  I.  a.  §.  15,  rcquifit.  17.  n.  6z.  ubi  fic,  Sicut  (inquit"^  fi  vas  aurcnni,  vel  argenteum,  vel  l«e«m 
fecerls,  dciiide  Jufferis  iUud  infeAum  fieri,  non  per  hpc  inledum  fiet,  niii  iiianas  adhibeas,  illtidqnefrr- 
jeris;  ita  quoquc  teft.  &c.  Scd  Bar.  alia  raiionc  nititur,  quia  viz.  ex  hac  voluntatc  non  poteft  adtfi 
haercditaa. 

Others  are  of  a  contrary  Opinion,  efteeming  that  it  is  fuffi- 

cient  to  make  a  bare  Revocation  without  any  exprefs  Mentioa 

«  Bald,  in  L.  fancimus.  of  dying  Inteftate  ^.     And  this  Opinion^  in  my  Underftanding, 

C.  de  tefta.  Sorin.  Juii. 

eonfil.  i4r  affercns  banc  fcotcntiam  plaribns  &  majoris  ponder  is  auAoritaiibusconfirmatam.  Q«iiuiB9 
Darrat  eandcm  cuilibet  fcnfato  &  rationabili  intelledui  quadrare,  &  qaemlibet  Jodicim  p^ffc  abopioiooe 
Bar.  reccderc.  Cum  quo  ctiam  convcuit  Mantic.  de  conj<<9t.  ult.  vol.  lib.  n.  lit.  15.  Idem  wi.  1^.  q. 
109.  &  Barb,  confil.  60.  voU  %  &  Eapb.  Cuma  in  d.  L,  (i  jure,  aoD  dubitaos  pronuociaxc  confidcnuo- 
ncDi  BartoU  effe  I'ruffam, 

1$ 
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is  more  found  and  more  rc^fonable.    For  whiles  the  Tcftator 

will  not  have  his  Teftament  to  ftand,  it  folio wcih  that  it  is* 

his  Will  and  Meaning  to  die  Intcftate*,  and  fo  the  npxt  of  •Akx.confil.io4.voi:a. 

fon  to  be  called  to  the  AdminilVation  of  his  Goods.     Befides^ 

It  feemeth  abrur4.aQd  unreafonable  to  m;^intain  a  Teflaa^ent, 

not  only  without  a  Man'jf  Will,  but  even  againft  hi'^  Will  ^^^t  *  M»«»^  4-  lih.  a- 1**. 

leaft  within  this  Realm  of  Englatidl^  where  we  dp  not  obfcrv^  *  **' 

the  Solerapities  of  the  Cjvil'Law,  this  Opinion  is  jo  be  prCf ' 

fcrred ;  for  even  by  t;he  Civil  Law  Legacies  arc  taken  away  by 

afimplean'd  naked 'Revocation';  and  lb  be  divers  Teftaments;  *i-3-ff-<3c*Hfl[icn,l«f* 

thofe,  I  n^ean,  wherein  thofe  Soleippities  are  not  neceflaryj  as^ 

Yeftaments  ad  pias  ctiufas  ^^  or  amongft  the  Teftator'?  ChiU  *  Ale*  poft  Bald.  d. 

dren',  or  Military  Tcftamcnts  ".     Wherf^fore  a$  thofe  Tefta-*  «>nfii.  104.  - 

ments  are  reclaimed  aad  made  void  by  a  bare  Revocation  ;  fo  J^y^^^^^f^^^^' l^^l 

oujght  our  Tellamentp  to  be  ipeafyred  with  the  fame  Line,  and  luc.  lib.  i.  §.  9. 11.7/ 

to  enjoy  like  Liberty,  a$  well  in  the  Diffolutioi?  as  in  the  ' 

ConAitUtion  "*  '^  ConfulasVafij.  n.  A* 

7.  ubi  tefta.  milita^ 
«am  oK  caufam  nuda  yoluntare  pofTe  diffblvi  contendic,  ^ula  nuda  voluncate  poteft  conftitui,  per  L. 
nihil  tarn  naturale.  dc  reg.  jur.  fT*  Confulas  eciam  de  kac  re  Mafc.  de  probac.  concl.  laSi.  n.  36,  qui  has 
dlljldeotea  9p.  diiliih5ti*nit  fflcdere  coopiliare  cosiat]iS  eC       '  '  '     '' 

•  A  Revocation  may  be  by  Word  only,  without  being  ex^  •  ^«  h^ altered ky  At 
prefled  in  the  Will  or  ahy  other  Writizigj  likcwife  Revocations  ^^^**  *5  P*^*  *• 
may  be  by  A&  and  Operation  of  La>y,  as  well  as  by  Faft  or  ^ 

any  cxprefs  Terms. 

A,  feifed  of  Black^dcte  and  of  lyh'tte-i^cre  in  Fee  cxpeftant 
«pon  a  Leafc  for  Years  of  iVhite-'act^e^  znaketh  his  Will  Jn 
Writing,  and  after  his  Will  made  covenanteth  with  D.  to  make 
a  Feoffment  of  Black  and  White  Acre  fo  the  Ufe  of  himfcif 
for  Life,  and  of  C^  his  intended  Wife  for  L»fc ;  the  Feoff- 
ment is  executed  in  Blaek^cr.Ct  but  npt  if^hiie^acrey  nor  wa$ 
there  any  Attornment  of  the  Tenants;  the  Marriage  taketh^ 
EfFeA,  and  A*  after  dieth.  Adjudged,  that  the  Feoffment 
without  any  Exception,  or  Livery,  or  Attornment  in  White-^ 
acre  was  a  Countermand  of  the  WiH  for  Whiu-^acre  9.  '      ^oJ^J^^''^'^^^^ 

If  a  ^an  faith  that  he  will  revoke  his  Will  which  he  hath  Moor's^cp .' ^if  4*9! 
made,  that  is  not  any  Revocation,  wixhpm^be  doiqgof  fome  ».  5i^9* 

other  Aa^  '^*^Po\lm^^R?r 

If  one  faith  that  he  will  make  a  Feofimcnt  thereof  to.  ano-  Abride.**tit.*Dcvifc,V. 
thcr,  that  is  no  Revocation  before  it  be  done  j  but  if  a  Man 
dcvife  Land  to  another  by  his  Will  in  Writing,  and  after  de- 
vifeth  it  to  another  by  Parol,  albeit  that  is  void  as  a  Will,  yet       L     53^      J 
it  is  a  Revocation  of  th^  former  *>.  *  ^4  ?.  3.  3j-  **  3» 

If  a  Teftator  alien  the  Land  dcvifed,  and  after  repurchafe  3-  ^^"-  ut-Devtfe.R, 
^he  faaie,  yet  the"  Will  i$  reypked  a$  to  ^he  Land. 

Qpe  made  his  Will  in  Writing,  and  devifed  his  f^and  to  A^ 
and  her  Heirs  *,  afterwards  being  fick  and  lying  upon  his  Death- 
bed, (becaufe  A.  did  not  come  to  vifit  him,)  he  affirmed  that 
A,  fliould  Yiot  have  any  Part  of  his  Lands  or^  Goods ;  it  was 
held  by  all  the  Court,  that  it  was  not  any  Revocation  of  his 
Will,  being  but  by  way  of  Difcourfe,  and  npt  mentioning  hi^ 
^ill ;  but  the  Revocation  ought  to  be  by  exprefs  Words,  that 
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he  did  revoke  his  Will,  and  that  (he  fh'ould  not  have  his  Landi 

given  unto  her  by  his  Will,  or  fuch  like  Words,  which  might 

r  P.  4  Jic.  B.  R.  8ymp'  Ihew  his  Iptent  to  make  an  cxprefs  Revocation  thereof  ^ 

/.i^Tcrfii.JCir/.», Crook       If  Q^g  ^3,^g  Yixs  Will  in  Writing  of  Land,  and  afterwards 

.     p .  2.     5.         ^jpon  Communication  faith,  that  he  hath  made  his  Will,  but 

it  (halt  not  ftand ;  or,  I  will  alter  my  Will ;  thefe  Words  arc 
not  any  Revocation  of  the'  Will,  for  they  are  Word^  bm  w 
futuro^  and  a  Declaration  what  he  intends  to  do;  but  if  he 
fauh,  I  do  revoke  it,  and  bear  Witnef^  thereof,  he  doth  here- 
by deci^ire  bis  Piirppfe  tq  revoke  it  w  prafenti^  and  it  is  then  i 
•  M.  \€  Jac.  B.  R.  Revocation*. 

fit%btigb    Cranuti   ▼•       A  Woman  Teifed  of  Lands  made  her  Will,  and  devifed  the 

4**1?'''  Crpok  part,  f^^^  ^^  g  ^^^  his  Heirs ;  they  after  intermarry,  and  the  Wo- 

'^   3-  4  2-  jjj^jj  ^y  Words  after  Marriage  revoketh  the  Will,  and  faith 

that  her  Hpfband  ihall  not  hayc  the  Land  by  her  Will,  and 
dtes  :  Adj^gcd  that  the  Hulb^nd  (hould  take  nothing  there- 
f  1^.  30  Ic  31  Elif.  C.  by  *, 

B.     Ani^pnt\%     Cafe,       ^ 

117.    Cok^  tie.  4.  fol.  6 1-  Fwfc  and  lloubllngt  Cafe.    Gouldf.  109.  S.  C. 

*  One  devifed  his  Lands  to  his  Sifter  in  Fee,  anc)  after  made 

a  Leafe  to  her  for  fix  Years  of  the  Lands,  to  commence  after 
his  Deceafe,  and  <leliyered  it  to  a  Stranger  to  the  Ufe  of  his 
Sifter ;  which  Stranger  <lid  pot  deliver  it  to  |ier  in  the  Tefti- 
tor's  Life-time^  fhe refiifed,  and  claimed  the.  Inheritance:  Ad« 
judged,  becaufe  the  Devife  and  the  Leafe  made  to  one  and  the 
fame  Pcrfon,  beginning  at  the  f^n^e  Time,  cannot  ftand  toge- 
ther in  one  and  the  fame  Perfon,  that  it  ws|s  a  Cottntermanl 
of  the  Devife ;  but  if  .the  Leafe  had  been  made  to  any  other 
than  the  Devifec,  they  might  ftand  together,  and  the  Leafe 
ihoiild  not  have  been  a  Revocation  of  (he  Will  as  to  thehhe- 

anT  ^iSw;  ^"c^£  ritance,  but  only  during  the  Term  ». 

Crook  part.  a.  fol.  49!       ^^  ^  ^i-iXi  poffefled  of  a  Term  for  forty  Years  devife  the 

fame  to  his  Wife,  and  after  leafe  the  fame  to  another  for  tweo- 
ty  Years,  and  die;  that  Leafe  is  not  a  Revocation  of  the  whole 
Eftate,  but  only  during  twenty  Years, ^nd  the  Wife  fhtllbafC 

»  T.  15  Jac  B.  R.  the  ReCdue  by  the  Devife  «. 

Rot.       5JJ6.      Hodgiins 

verfus  fVicesff  Crook  part.  a.  foL  6po.     Cro-  Car.  13.  S.  C» 

If  a  Man  fcifed  in  Fee  devife  the  fame  to  /.  S.  in  Fee,  and 
afterwards  make  a  Leafe  thereof  to  /.  Z).  for  Years ;  thi?  isoo 
y  M,  38  Eliz.  B.  R.  Revocation  of  the  Fee,  but  only  during  Years  5^ . 

int.      Mounta'guf     and 

Jtfferiti,  Roil.  Abridg.  tit,  Devife,  tit.  V-  fol.  6x6.  ^ 

[     533     3  ^^  ^  ^^ti  hath  a  Leafe  for  Years,  and  difpofes  of  it  by  bis 

Will,  and  afterwards  furrenders  it  up  j  and  takes  a  new  Lcai^ 
•  and  dieth ;  the  Devi  fee  fliall  not  have  this  laft  Leafe,  beaofe 
•  T;  30  ?liz.  c.  B.  it  was  a  Revocation  of  his  Will  *. 

^ji*i>aiidZ,rt».r/iCafc,       All  thefe  Cafes  before-inehtioned  were  adjudged  loftg  before 
Gouldt  foL  3,x.  ^^^  Statute  29  Car.  2.  but  by  that  Statute  a  confidcrablc  Alte- 

ration is  made  in  the  Law  as  to  this  Matter;  for  nowa  Av)l* 
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in  Writing  fiall  not  he  revoked  otherwfe  ijmn  byfome  other  tP^liot 
Writing  declaring  the  fame  ^  or  by  hur^tlng^  tearing,  or  cancelling 
the  fame  by  the  Tejlator^  or  in  bis  Prefence^  and  by  bis  DireSllon  g 
but  all  Devi/esfboll  remain  good  till  altered  or  revoked  hyfonu  other 
fTill  or  Writing  of  the  Tejator;  ftgned  in  the  ^refena  of  three 
Witneffes  declaring  the  fame.  ♦  •  Nota;  The  Statute 

WitnefTes  ihall  fubfipribe  their  Kapies  in  hit  Prefencc 

The  Tcftator  made  another  Will  before  -the  Statute,  and  ^oiu  Terfus  ciitke.  ^ 
another  after,  by  vhich  he  revoked  all  former  Wills;  and  this  Mod.ai8. 
laft  Will  was  attcfted  by  three  Witneffcs  in  his  Prefcnc^ ;  but 
U  was  not  Jgned  ky  the  Te/lator.  in  their  Prefenee^  which  is  an 
'cficntiai  Circumftance  required  by  the  Statute  to  make  a  good 
Will,  and  iil^ewife  to  mal^e  a  good  Revocation,  which  muft  be 
by  a  Will  or  Writing  figned  by  tl^e  Tcftator  in  the  Pretence  of 
three  Wltnfjfes  declaring  the  fame  \  it  is  true  the  laft  t*art  of 
.  that  Claufe  which  relate^  to  Revocations  is  fo ;  but  the  firft 
Part  of  it  \%y  that  a  Devlfe  in  Writing  fhqll  not^e  revoked  other^ 
wife  thgn  hyfome  other  Will  or  Writing  declaring  the  fame  ;  which  ,   ' 

implies,  that  if  there  is  fucha  Writing,  then  it  may  be  revok- 
ed, and  here  is  fuch  a  Writing ;  therefore  ic  is  a  Revocation. 

The  Tcftatrix  dcvifcd  her  J[.ands  by  one  Will,  and  after-  ^^¥*^  w^  Spd^f 
wards  by  another  Will  Ihe  dcvifed  the  fame  Lands  to  the  fame  ^'j^o/i-g.  S,  C 
Pcrfbn,  but  this  laft  Will  was  not  fubfcribed  by  the  Witnejes  in  ^  •  ^  •  •  r 
her  Prefence ;  liow  though  it  was  a  void  Will  becaufe  not  fub- 
icribed  by  three  WitnciTes  in  her  Prefcnce,  yet  it  was  infifted 
that  it  was  a  good  Revocation  of  the  firft  Will;  but^  adjudged 
that  It  was  not ;  it  is  true  it  waij  another  Writings  but  not  with- 
in the  Meaning  of  the  Statute,  for  it  muft  be  a  Writing  operate 
ing  as  a  Will,  or  a  fPriting  declaring  her  Intention  to  revoke  or 
ffiaie  void  tkefirfl  Will  \  now  |hougTi  in  this  and  in  Speke*s  Cafe 
laft  mentioned  both  the  laft  Wills  were  void ;  in  the  one  Cafe 
becaufe  the  Tcftator  did  not  fubfcribe  bis  Name  in  the  Prefencc 
of  the  Witncflcs,  and  in  the  other  Cafe  becaufe  the  Wltneffcs 
did  not  fubfcribe  their  Names  in  her  Ifrcfcnce ;  yet  in  this  they 
differ,  (viz.)  in  S^^i/sCafc  the  Tcftatrix  did  not  declare  any 
Intention  to  make  the  firft  Will  void ;  but  m  Hollers  Cafe  there 
was  a  plain  Revocation  of  all  former  Wills,  tfr. 

The  Tcftator,  by  Will  duly  executed  and  attcfted,  devifed 
Lands  toTruftees  to  fevcral  Ufcs. 

He  afterwards  made  another  Will  of  the  fame  Lands  to 
other  Truftees,  but  to  the  fame  Ufes ;  and  in  the  laft  Will  was 
SI  Claufe  revoking  all  former  Wills ;  but  to  this  laft  Will  the 
Witneffcs  did  not  fubfcribe  their  Names  in  the  Teftatqr's  Pre- 
fencc. 

The  Qucftion  wa$.  Whether  this  laft  Will,  which  was  ad- 
mitted tobe  a  void  Will  quoetd\\ic  Lands,  (faould  yet  be  a  good 
Revocation  of  the  former  Will. 

It  was  held  to  be  no  Revocation  ;  and  tho*  the  firft  Will  was    - 
ordered  by  the  Tcftator  to  be,  and  in  Faft  was,  cancelled  ac- 
cordingly 5  yet  all  thi?  being  upon  a  Prefumption  that  the  latter       £     534     ] 
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'Win  was  good»  and  duly  executed,  it  was  properly  relievable 
under  the  Head  of  Accident ;  where&rc  the  Heir  was  injoined, 
and  the  firft  Devifee  held  and  injoyed. 

It  was  faid  by  Sir  Thomas  Powhy  and  not  denied  by  any, 
That  if  a  Man,  having  two  Duplicates  of  his  Wil],  canceU 
one  of  thefc  Duplicates  with  an  Intention  to  deftroy  his  Will; 
that  this  is  a  good  Revocation  of  the  whole  Will,  and  of  both 
the  Duplicates  ;  and  that  this  was  Sir  Ldward  Seymour*^  Cafe* 
Onyoiis '^trfxxs  Tyrery   i  ff^ilii^ms  ^42^ 

The  Teftator  intending  to  revoke  Part  of  his  Will,  dlredcd 
thefe  Words  to  be  fubfcribfd  therein  :  J/l  fFe  whofe  Namrs  an 
fuhfcriBed  do  teflify  that  Edward  King  did  on  the  Day  of  the  D^U 
hereof  pMifl^  and  declare y  that  the  Jemral  Claufes  and  Devifes  im 
his  IVill  in  JVrititig  relating  to  his  Daughter  Diznz  Jbould  cfaje 
(ind  be  void :  The  Teftator  did  not  flgri  it  with  his  Nanoe,  but 
the'Witneflis  did  on  the  fame  Will  and  Papery  when  the  Sta- 
tute require?  it  ihould  \)C  by  fbme  other  IVill  or  TVritiftgi  yet 
this  was  iniifled  to  be  a  good  I^evQcation,  becaufe  the  Tefta^ 
tor's  Intent  appeared  in  Writing  to  j-evol^e,  fcff.  an4  his  fob- 
fcribing  his  Name  to  the  Will itfelf  ihzW  fcrve  for  the  Whole; 
for  it  is  not  material  whether  it  is  put  at  the  Top  or  Bottom 
of,  the  Will,  for  the  Word  is  not  jutfcrihed  but  fgned  i  io  that 
if  it  is  Jigned  in  any  Place  by  the  Teftator  it  is  fufficienc  \  but 
adjudged  to  the  contrary,  for  the  Revocation  as  nutll  as  the  lyiH 
tnu/i  heftgned  by  the  Tejlator. 

A  Settlement  was  made  with  a  Ppwerof  Revocation  bv  any 
Writing  publifhed,  ^V.  In  the  Prefencc  of  three  Witneffes\  af- 
terwards the  1  cllafor  by  his  Will  reciting  this  Power,  and 
publifhed  in  the  Prefencc  of  tuvo  Witnejfes  and  no  more,  did 
revoke  this  Settlement ;  and  this  was  decreed  a  good  Execution 
of  his  Power,  for  Equity  fliall  relieve  in  this  Circumftancc, 
becayfc  the  Owner  pf '  the  Eftate  had  fully  declared  his  Inten- 
tion ;  and  wherever  a  Power  is  refcrvcd  for  a  Man  to  difpolc 
his  own  Eftate,  it  (hall  have  a  favourable  ConftruAion;  but 
it  fhali  be  taken  ftri<£lly  where  it  is  to  charge  the  Eftate  of  ano- 
ther. '     • 

The  Teftator  fettled  his  Lands  upon  Robert  Dormer  and  ha 
Heirs,  but  with  a  Power  of  Revocation  by  any  tVriting  in  fx- 
prefs  Words  declaring  his  Intention  to  revoke  it ;  and  afterwrards 
he  dcvifcd  the  fame  Lands  to  his  Nephew  JViHi^m  Dormer  and 
his  Heirs  V  it  was  in(ifted  that  this  Will  did  not  revoke  the 
Deed,  becaufc  it  was  only  an  implicit  Revocation y  when  by  the 
/W»^r  referycd  it  oupht  to  be  in  exprefj  fVordsy  but  adjudged 
that  where  two  Things  cannot  con  lift  together,  (as  they  can- 
not in  this  Cafe)  bccaufe  by  the  Deed  the  Lands  were  given  to 
Robert y  and  by  the  Will  to  ^'^i7///im  Dormer  i  therefore  the  laft 
niuft  revoke  the  firft,  and  by  Confeq^enf e  the  Power  is  well 
executed. 

The  Teftator  being  a  fingle  Man  dcvifed  all  his  perfonal 
Eftatc  to  2*.  5.  afterwards  he  married  and  had  feyeral  Children, 
and  died  without  making  any  other  Will  i  it  was  decreed  by 
the  Delegatesy  that  there  being  fo  great. an  Alteration  both  oi 
hi<;  Circumftances  and  likcwife  of  his  EftatjCj  from  the  Making 
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the  Will  to  bis  Death,  that  a  Revocation  might  be  prefikned, 
and  that  he  did  npt  continue  all  that  while  in  the  fame  Mind. 

A  Man  made  a  Will,  and  appointed  J.  S.  (who  was  no  Re- 
lation) his  Executor;  afterwards  he  went  beyond JSea,  where 
he  became  Governor  of  one  of  the  Plantations^  and  fent  over 
for  an  Englijh  Woman  of  his  Acq>tiaintance  whom  he  married 
and  had  Children  by,  and  died  withoot  any  a^al  Revocation 
of  his  Will ;  yet  it  was  determined,  that  this  total  Alteration 
of  the  Teftator's  Circumftances  was  an  implied  Revocation  of 
the  Will.  I  Williams  y^/^.  Pater  credensfiltumf uumejje  moT'^ 
tuum  ^Iterum  inftitmt  hdtrcdem  \  Jilio  dotni  redeunte^  hujus  Injlitu^ 
tiotiis  vis  efi  nulla.  Vide  Cic.  de  Oratore>  Cantab.  £d.  pag.  69, 
202.  ^  Dig.  L.  ult.  de  haered.  infl. 

y.  5  being  a  Bachelor  made  his  Will,  and  devifcd  a  Legacy 
of  500/.  to  his  Brother,  and  other  Legacies  to, other  Perfons, 
anddevifed  his  real  Eflate  to  Elizabeth  Clofe  and  her  Heirs,  aod 
afterwards  intermarried  with  Elizabeth  Clofe  and  died,  leaving 
hct  privement  enfient  of  a  Son,  without  making  any  Alteration 
in  his  Will.  The  Lord  Keeper  held,  that  Alteration  of  Cir- 
cumftances  might  be  a  Revocation  of  a  Wiil  of  Lands  as*well 
as  of  a  peribnjai  Eftate,  and  that  notwithftanding  the  Statute 
of  Frauds  and  Perjuries,  which  docs  not  extend  to  an  implied 
Revocation ;  but  no  fuch  Alteration  appears  here,  for  no  Injury 
u  done  any  Perfon,  and  thefe  are  provided  for  whom  the  Tef- 
tator  was  moft  bound  to  provide  for;  and  thereupon  the  De- 
cree of  the  Mafter  of  the  Rolls,  who  held  it  a  Revocation^ 
was  reverfcd.     Trin.  1702.  brown  and  Ihomfon^ 

The  Teftator  made  his  Will,  and  his  Brother  Executor,  and  miifrfin'$  CaTc, 
devifed  to  his  faid  Executor  all  his  real  and  perfonal  Edate,  and  »  ^*^™-  *3« 
four  Years  afterwards  he  married,  ana  then  by  a  Codicil  made 
bis  Wife  Executrix  j  decreed  th'at  the  perfonal  Eftate  was  in- 
tended to  him  as  Executor,  and  not  otherwife ;  but  by  the  Cb- 
dicil  the  Executor  (hip  was  revoked  and  given  to  another  as  Ex- 
ecutrix ;  and  thereupon  it  was  decreed  for  her. 

A  voluntary  Settlement  was  made  by  Deed  with  a  Power  of  jperihs  vcrfn*  Waihr, 
Revocation,  and  by  a  Will  the  faid  Deed  was  confirmed ;  after-  i  Vcrn.  ^-}> 
wards  the  Party  who  made  both  the  Settlement  and  the  Will, 
borrowed  Money  of  W.  H.  and  mortgaged  his  Lancb  to  fe- 
cure  the  Repayment  thereof  with  Interefl ;  the  Queftion  was, 
whether  this  Mortgage  was  a  Revocation  of  the  Will ;  and  de- 
creed that  it  was  not,  only  pro  tahto^  (viz*)  as  to  the  Money 
borrowed  on  the  Mortgage  ;  it  is  true  in  *  Law  a  Mortgage  in 
Fee  is  an  implicit  Revocation  of  the  whole  Will ;  but  Equity 
will  confider  the  Intent  of  the  Party  which  was  only  to  borrow 
Money  to  fupply  his  prefent  Occafions,  and  not  with  any  De- 
ifgn  to  revoke  his  Will  abfolutely ;  if  this  had  been  a  Mortgage 
for  Years,  then  certainly  the  Reverfion  would  have  pafled, 
w^ich  would  have  carried  with  it  the  Equity  of  Redemption, 
and  fo  the  Revocation  would  have  been  pro  tanto  only,  and  it 
IS  the  fame  Thing,  in  Equity  where  the  Mortgage  is  in  Fee.  The 
like  Decree  was  made  in  the  Cafi;  of  t  Thorn  verfus  Thorn. ,  • 

Admiral 
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Admiral  LittUicn  by  Will  dcvifcd  to  his  Wife  fix  Houfis  m 
tear  of  Dower,  to  his  eldeft  Daughter  one  Moiety  of  his  ml 
arid  perfotial  Eftate,  and  to  his  yoUngcft  Daughter  the  otbier 
Moiety. 

Afterwardi«  on  the  Mai*rtagfc  of  his  eldeft  Daughter  with 
iSir  Barnham  RicUr^  he  gave  hei-  5000/.  in  Money,  and  bj  Ar- 
ticles previous  to  the  Marriage  toVenanted  to  fbttle  One  Moictf 
of  his  real  Eftate  to  the  Ufe  of  himfelf  foi*  Life,  Remainder  to 
'     .  Sir  Barnham  and  his  intended  Wife  fbr  their  Lives,  with  Re- 

f      C36     3       mainder  to  their  younger  Children  in  I'ail,  Remainder  to  Sir 

Barnham  in  Fee )  and  alfo  that  he  would  ftand  poflefled  of  ose 
Moiety  of  fuch  perfonal  Eflate  a&  he  fhould  leave  at  his  Deatli, 
(fubje^  to  his  Debtd,  arid  fuch  Legto'es  as  (hould  amount  to 
5000/.)  in  Trtift  for  Sir  Barnhaih  and  his  intended"  Wife  for 
their  Livcft^  and  afterwards  to  be  paid  to  theiir  younger  Ch&> 
dren; 

He  afterward^  made  a  CbditU  to  hi^^'Will,  reciting  that  he 
had  by  Deed  dated  the  fame  Day,  purfuant  to  si  Povrer,  limit- 
eel  a  Jointure  of  400/.  per  Annum  to  hi^  Wife  for  Life  in  Bar 
of  Dower,  and  then  gave  hi^  Souih^Sea  Stock,  being  about 
3000/.  to  his  yoUnge(l  Daughter,  and  confirmed  hisfonncr 
Will,  fabje£^  to  the  aforefaid  Articled. 

It  was  held  that  the  Marriage- Articled,  though  btit  a  Cotc- 
Dant,  and  no  Revocation  of  the  Will  at-Law^  yet  being  fbr  a 
valuable  Consideration  was  in  Equity  tantamount  to  a  CooTcy- 
•  ance,  and  confequently  in  Equity  a  Revocation  as  to  a  Moicrj 
of  the  fix  Houfes  devifed  to  the  Wife.  That  Sir  Barnham "ns 
intitled  to  one  clear  Moiety  of  the  real  Eflate ;  as  to  the  other 
Moiety,  that  the  Wife  (hould  have  fix  Houfes,  Part  thereof 
for  her  Life  (in  Lieu  of  thofe  devifed  to  her)  and  the  fame 
Moiety  fubje^  to  the  Wife's  Eftate  for  Life  ih  the  fix  Houfes, 
fhould  be  divided  into  two  Moieties,  one  Moiety  thereof  to  go 
to  the  elder  Daughter,  the  other  to  the  younger. 

It  was  argued,  that  the  Admiral  and  his  Wife  bad  joined  in 
a  Mortg'ige  of  the  Edate  by  Leafe,  and  Releafe,  and  Fine,  and 
that  this  was  a  Revocation  of  the  Will.  , 

Lord  Chancellor :  It  can  only  be  a  Re  vocation /rj/tfA/ff*  &- 
der  vcrfus  Wager ^  2  M^illiatni  328. 

Though  a  Covenant,  or  Articles  alone  do  not  at  Law  rctokc 
a  Will,  yet  if  entered  Into  for  a  valuable  Confidcration, 
amounting  in  this  Court  to  a  Conveyance,  they  muft  confe- 
quently be  an^equitable  Revocation  of  a  Will,  orof  any  Writ- 
ing in  Nature  thereof*  A  Woman's  Marriage  is  a  Revocation 
of  her  WilU  Cotter  verfus  Layer^  2  Williams  623. 
Smattle  wrf.  Stholler^  So  wherc  the  Teftator  devifed  a  Sum  of  Money  to  T.  S.  tshi 
a  Vent.  365.  paid  ai  the  Age  ofTnveniyotte^  of  Day  of  Marricge^  and  ihcLc- 

T.  Jones  9f.  s.  P.  ^iXtt,  died  before  that  Time,  2nd  unmarried ;  in  fuch  Cafe  his 

%  Lev.  407. 5.  Y.         ^dminiftrator  fliall  have  it,  for  the  Reafon  before-racmioned, 

(viz.)  becaufe  7".  5.  had  a  prefcnt  Intereft  vefted,  though  the 

'  Payment  was  appointed  at  a  Day  to  come;  befides  thisiJi 

Charge  on  the  perfonal  Eftate ;  and  if  it  fhould  be  diichar|<<l 

by  this  Accident,  it  would  be  for  the  Benefit  of  the  /Vdmifii- 

ftrator.  which  was  never  intended  by  the  Teftator. 
.      *  "^  Bet 
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But  if  the  Teftator  had  devifcd  the  Money  to  T.  S^  atjhs  Clohtrry\  Caft, 
jtgeof  T'-Juetity-^ne  Tears^  or  Day  of  Marriage,  and  the  Lega-^  ^ch^"'  r^**       s  C 
tee  had  died  before  HmJentyone  and  unmdrr'ud ;  in  fuch  Cafe  it  •     P-  55«  .   • 

is  a  lapftd  Legacy,  and  fo  it  would  have  ht^vi  if  the  Dcvifc     •       ■  -       ^ 

had  been  to  her  ♦  when  fhe  comes  to  the  Age  of  Twenty-one,  •  Cocib.  iSi.  S.  P. 
and  die  dies  before.        .  .  : 

So  where  the  Teftator  devifcd  loo/.  to  7*.  S.  ai  the  Jge  of  aVcnt.  347. 
^'wenty^one  Tears ;  and  if  he  die  before  he  fhall  attain  that 
Age,  then  to  //^.  iV.  and  E.  G.  and  the  Survivor  of  theni, 
Vho  both  died  in  the  Life-time  of  T.  S.  and  before  he  was  of 
Age ;  and  then  /.  6'.  died  under  Age  :  Adjudged,  that  the 
V\dininiftrator  of  E.  G.  who  furvivcd  fV>  N.  iliould  have  this 
Legacy,  though  his  Inteftate  died  before  the  Contingency  hap-' 
pened. 

A  Legacy  was  devifcd  to  T,   S,  ana  his  Afftgns^  and  the        r      ^^^      "j 
Legatee  died  before  Payment :     Adjudged,  that  his  Admini-  ^^'       "* 

ft  rat  or  ihall  have  it,  becaufe  the  Duty  remains,  it  not  being 
limited  to  the  Pcrfon  of  the  Legatee  alone. 

A  Portion  was  devifcd  to  ain  Infant  with  Intercft,  but  not  Co'^hs  yttfxa  Mefeal/ef 
to  be  paid   till  the  Child  come  to  the   Age   of  twenry-one  i  Vein.  462^ 
Yerars,  or  was  married  ;  the  Infant  dies  under  twenty-one  and 
iinmarried  ;  the  Portion  was  d'^creedto  the  Ad minillrator  of 
the  Infant.  * 

§.  XVI.     Of  cancelling  the  Tefiament. 

I,.  A  MarCs  Mind  is  known  as  well  by  Deeds  as  by  IVordsd 

2.  Of  the  Ejfe^  of  cancelling  Trfi anient s. 

3.  IVhnher  a  nuncupative  Tejlament  loft  his  Force  by  cancel-* 
ling  the  Writing. 

4*  Sivers  Cafes  wherein  the  Tejlament  is  net  hurt  by  Cancella^ 

tion, 
5.  1/  it  be  unhicwn  who  did  cancel  the  fame^  to  whom  is  the 

fame  tfi  be  attributed, 

ANOTJ-IER    of  the   j\!ear.s  whereby  the  Teftament, 
which  wa^  tniod  at  the  Beginning,  is  afterwards  made 
void,  is  the  CanceTiin^T  or  Cutting  of  the  Teftamcnt  *.     For  *ruci?cx' un 'eV^^^^ 
the  (1)  Will  ^nd  Ivkaning  of  a  Man  is  no  lefs  fhewcd  by  his  linjre/Bar.  fn  L.  1.  §.     ' 
Deeds  than  by  his  Words  ** ;  arid  therefore  (2)  he  that  cancel-  fed  conf.  tf.  dc  hhqnW 
leth  or  dcfaceth  hisTeltaihent,  is  thereby  thought  to  have  this  teft.  dcJ.Spicg.Lcxic. 
Wil!  and  Meaning,  to  takeaway  the  Force  and  Virtue  thereof*.  5^10^0^  hi\  ct  c& 
"Which  Will  in  this  refpeft  ought  to  be  oblerved  for  a  Law,  iitft.  ouib.  mod.  ttfta! 
and  fo  the  Tcftamcnt  caucellcd  and  defaced  is  to  be  adjudged  infir.  vafq.  dc  fucccff. 

^Qj^d  .  '         cfczA  a.rcq.  17.11.62* 

«'L.  I. &  L, proximo,  ff. 

dc  hitqiuB  teft.dcl.  *5  DD.  ibi  Vaf.  dc  fnccef.  crea.  5.  rg.  reqnif.  n-  n.  60,  6i>  &c.  «*  Intdligc 
ope  evccrptionifi,  noii  ipfo  jur,  gloff.  in  L.  fF.  dc  hia  qu^  teft.  dol.  quae  op.  eft  com.  Groff.  Thcfaur,  com. 
op.  3.  8$.  n.'  I. 

<  _  _ 

And  that  this  Cancelling  or  Defacing  of  the  Teftament  be- 
ing objefted  *  doth  deftroy  the  Force  thereof,  is  fuppofed  to  be  •  Alias  ipfo  jur.  non  vi- 
cxtended  to  thofe  Teftaments  nuncupative  which  afterwards  be  ^^^'  ^-  gloi.  communi- 
rcduccd  to  Writing  ^  \  fo  that  (3)  if  .a  Man  lirft  make  hisTcf-  i^a^hTc'^Caftr.  in  L. 

Vol*  11*  C  G  tament  fin.  ftdchii^acft.dd. 
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tametit  by  \V'ord  of  Mouth,  then  caufeth  the  fame  to  be 
Written,  and  afterwards  doth  'willingly  cancel  or  cut  the  fame 
Writing,  or  other  wife  deface  it,  that  then  fuch  Teftamcnt  » 

*  ^^nS^-vCt com\  '^^*^*  ^  ^^  ^^  ^^^  ^^^  Mrritten  at  the  Beginnini;  «.  Neither 
op  4.  teft.  q  sV  ubi  ^oi\\  it  profit  to  provc  the  iamc  by  Witnefs  ^ ;  for  ahhough 
hancfentemi^mi&ven.  tlie  Inflrument  Of  Writing  do  not  ap]/:rtain  to  the  Subftance 
..rem  &  humanlorem  of  iijc  Teftament ;  vet  bv  the  Cancelling  thereof  the  Teftator 
Wntii"  ^(UbfaVpTt  «  prtfumed  to  haveVepented  of  the  making  thereof,  and  to 
Vafq. deface. crea.l.  1.  Jiave  reclaimed  Or  revoked  the  fame*.  Furthermore,  albeit 
§.  15.  requlf.  17ln.i1,  thcrc  appear  no  Caufe  of  Unworthinefs  either  in  the  Exeat- 
^i.  quicquid  in  contra-  ^^  ^^y  ^^1^^^.  Legatary,  whercbv  the  Teftator  might  be 

fcft.q.9^.vcl.Minfing.  nioved  to  dif appoint  them  of  thcw  Hope ;  yet  by  canceling 
in  5.  pen.  iuft.  quxb.  the  Teftament  the  Whole  fliall  be  void*,  and  the  Teftator  i$ 
mod.teft.  infir.vclamc  pj-efumeJ  to  have  done  -it  in  theif  Favour  who  arc  to  hairc  the 
vd  S* «°  Maib.  dc  Adminiftration  of  his  Goods  after  he  dleth  Inteftatc  K 

prob.  conduf.  ii8t.  n. 

31.  **  Vafq  d.  requiiit.  17C  n.  ^3.  *  Valq.  &  GralT.  ubi  fapra.  ^  Vaiq.  de  foceeff.  rdcJoc.  I. 
1  •  ^.  4.  in  prin.  Dod.  in  L.  cancel.  &  in  L.  proxime.  S,  de  his  qus  teft.  del.  '  Dyo.  &  1>D.  cos- 
munit'-*-.  in  L.  nofiFam-  if/  At  hit  quae  tcft.  del,  Msntic.  dc  conjed.  ult.  tqL  1.  it.  tic.  u  n.  31.  Oar. 
S-  tctt.  q.  93.     Graff.  §.  teft.  q.  85. 

r      rog     ]  The  Cafes  (4)  wherein  this  former  Conclufion,  vir.  that  by 

cancelling  or  defacing  the  T^amenti  the  fan^e  is  void,  doth 
fail,  are  thefe. 

The  firft  is,  where  the  Teftament  was  cancelled  by  the  Tef- 
tator himfclf  unadvifedly,  or  by  fome  other  Perfon  without 
"l,.i«§.fedconf.ff.dc  the  Tcftator's  Confent,  or  by  fome  other  Cafualty  °. 

)iis  quae  teft  del  Bar.in 

L.  ii  jur.  de  leg.  3.  Angel.  Arc.  &  Minfing.  in  §.  ex  e(K  Inft.  qvibni  mod.  teft.  infir. 

The  fecond  Cafe,  when  the  Teftator^^-a&er  he  hath  wk- 

•  L.  fi  teft.  f.  ^ui  teft.  tingly  and  willingly  pulled  away  the  Seals,  doth  feal  the  fame 
fac.  poiT.  again  ». 

The  third  Cafe  is,  when  the  whole  Teftament  is  not  can* 
celled  or  defaced,  but  fome  Part  thereof  onlv  rafed,  blotted 
or  put  out ;  for  the  other  Parts  of  the  Teftament  do  remain 

♦  L.  proic.^.fent.ff.dc  ^"^  ^^^  fafe  •  as  they  were  before,  although  the  DeletioB 
hi*  quae  teft.  del.  Mant.  wc^^re  in  the  chief  Part  of  the  Teftament,  namely  the  Ai&goa- 
de  conjca.  ult.  vel.  1.  lio^  of  the  Execiuor  P. 

II.  tit.  I.  n.  31.  in  fin. 
,>  Wcf.  in  d.  tit.  de  bit  qux  in  teft.  del.  ff«  Mantic.  ubi  fupra. 

The  fourth  Cafe  is,  when  there  be  fcveral  Papers  or  Writ- 
ings of  one  Tenour,  each  of  them  .containing  the  whole  Tei^ 
in^'eft"del  ^"*^^^"^''*  lament ;  the  Defacing  or  Cancelling  of  fome  of  them  doth  not 
»  d.  L.  pl'urib.  &  ibi  ^^"*''  ^^^  Teftament  *» }  unlefs  it  be  proved  that  the  Tcltator's 
Dodorcs^  Mind  was  contrary  ^. 

The  fifth  Cafe  is,  when  thf  Teftament  is  loft,  cither  in  the 
Life-time  of  the  Teftator,  or  after;  for  fo  much,  as  may  be 

•  L.  I.  §.  fcdconful.  ffl   proved  by  Witnefles  is  ftill  in  Force  *. 

'     dc  hi:>  qux  in  teft.  del. 

i:un]  gtoff.  ibid.  Uc  piob.  teft.  origiQali  auuffo.  vid  Simo  de  Prxtis  dc  iuterp.  ult.  vol.  1, 1.  M.  104* 

What 


Part  Vif*        Hgw  7ejianients  become  void. 

What  if  \i)  the  TeftaijKnt  be  found  cancellcc!  and  defaced, 
but  it  is  not  known  whq  did  ic  ?  To  whqnri  i$  this  A^  ot 
Cancelling  or  Defacjng  the  Te(larpcnt  to  be -attributed  i  To 
the  Teilator  which  made  it  \  or  tp  ibn>c  other,  which  other- 
wife  peradvcntifre  tnight  be  l^jnv|er^d  by  it  ? 

It  fccmeth  not  to  be  reputed  the  Act  of  the  Teftator  '  \  for  '  Zaf.  confil.  %.  1.  ».' 
Mutation  or  Change  of  the  Mind  is  not  be  prcftimed  "  ;  efpc-  J^Ucumquiff.  dcpwr 
cially  after  a  Man  hath  dqne  a  Thing  with  fuch  Deliberation  «Supr,r.par.«.t.verh. 
and  Refoliftion  y  here  with  Teihimenti;  cqn^ruqnly  arc  ma4c  and  fenc.  ic  hac  ipfa  parte 
finiihed^.  fupcriw  paiilo,  v>x.  §.     , 

On  the  contrary,  it  feemcth  that  it  ought  not  to  be  account-  '^' 
€d  tl}e  Act  of  any  other  ' ;  for  ihat  were  to  prefiinie  Fraud 
and  Deceit  in  Men  »  which  oii^lu  not  tq  be  pref^uicd^  ualefs  ,  j^  Fab^iB€.cs  eo. 

ic  be  proved  *.  '  *  '  Juft.iiuib.noa.teft  IP- 

^  fir.  Peckiusdc£eft.con« 

jug,  ly  f.  «.  ^6,  |i.  I,        •  \sx  dolum.  6.  dc  ^©U. 


w 


In  this  Controvcrfy  therefore  I  fijppofe,  that  the  Pcrfon  in 

hnfc  Cuflody  the  Tefkanient  is  found  fp  cancelled  or  defaced 

is  to  be  adjudge  to  haye  (}onc  tljc  Aft*  whether  it  be  the 

Tcitator  or  anothef  *.  ^  ^  DD.  in  t.  fi  uim«.  fC. 

dc  teft.  Maotic.  de  con- 
'  ie^.  ult,  voM.  i^vf^'  ?•  °!  i?'    Hjrcr.  Fantjih.  g,  n.  17.  fo.  4t6. 

And  if  jt  he  fo  that  fhc  Tcftament  wefc  Jcept  jn  fuch  a 
Place,  2l%  not  only  the  Tcrtator  but  other?  nV»ght  haye  Accefs 
unto  it ;  in  this  Cafe  the  Ar[;uiT>eR(s  and  Circumftaqces  of  the 
Tatk  being  equal  and  inditFcrent^  the  Cai^celling  pr  Defacing 
of  the  ^peftament  U  rather  to  be  a|cribed  to  the  icftator  than 

*^  -.^u^ b  .   .,.1.,^  : \i\'. ^r. I*  ^_  1 ,1 -.i-.V. 1?"      * 


ic  is  not  prefumed  tp  have  been  done  lyillingly^.     But  when  de  pcxfump.  1. 4.  Praf. 


fewer  and  weaker  PrefumiJtjfjoj  giyc  Pjacc  to  the  mote  and  qui  in'tcftT  del. 
jVrongcr  ^.  •     '         •  d  pjuj,  ^^  Caftr.  in  d. 

§.  TiraqutL  de  pja  cau« 
ft,  priTiles*  i<5.  Mantic  4^  con^e^  pit.  vol  L  U.  li^  1.  n.  z^j.        •  Zaf.  conf.  i.  n.  15,  16^  i'/, 

18,  &c.         *  C.  aiTerce  fuihi  glad,  de  prxfump,  citr.  Ma^Dc.' de  xpnje^.  ult*  toI.  J.  14.  t.'  f«S7*'lt 
Xaf.  ubi^fupr.  J^^    '    ' 

§.  XVII.    Of  the  Altfcration   of  die  State  of  the 

Teftator. 

I 

1.  What  MatVKr  of  Alteration  cf  tie  State  of  the  Tejtaior 
doth  make  void  his  reJlarfUtnt. 

2.  Two  Times  lyhereln  the  2^eflat^r  mu/l  have  Power  to  make  a 
Tejlament,  \ 


T 


HE^  Alteration  (1)  of  th^  State  of  thp  Teftator  is  alfo 
a  Mean  whereby  the  Tcilamcnt  which  was  good  9t  th4i 

O  fi  2  £4ednntn2 


Hozp  Te/ia?7ienfs  become  void*         Part  VII. 

t  §.  Alio.  Tnfi.  quibu*  Beginning  doth  after  become  void  ^.  The  which  Alteration 
roodis  tcft.  ipCr.  niay  happen  divers  Ways  ^  ^  but  efpccially  when  the  Tellitor 

>j  Viz.  maxjTTia  &  mr-  j^  conviftccl  Or  condemned  of  fuch  a  Crime,  after  the  Mak- 

dia  capitis (hmm.gloff.    .  r  u-     n^  n.  ^^     r.i         i  •   l     l     t  i        •        t_  ^■ 

in  d.  §.  alio.  Item  vo-  i"g  o»"  hi?  Icftament,  for  the  which  the  Law  depnvcth  him 
Iuntari€,  & iiivite.Min-  of  his  Power  and  Ability  of  making  a  Teftamcnt  *. 

fmg.  in  5.  con  tamen. 

JiUtiL  cod.  tit.        i  d'  §.  alio,  &  ibl  gloff.  ,8c  DD. 

What  Manner  pf  Crime?  they  be  whereby  the  State  of  the 
Teftator  i?  fo  altered,  that  thereby  he  is  made  int^iiable,  is 
«  Dc  quibus figjlbt.  fti-  above  cxprcfled  ^  *,  to  wit,  Hercfy,  Apollacy,  Trcalbn,  Sooc- 
pra  part  ».  &  part  5.  ^^^^  ^^^^^^^  mar.ifcft  Ufury,  and  fuch  like  •,  whereuntol  might 
«  L.  ejus  qui  apudhof-  ^Uo  add  Captivity^  ;  not  ror  that  Captivity  is  a  Crime,  but  tcr 
tc8.  ff.  de  tflft.  lupra  that  it  hath  the  fame  Effcdt  with  thofc  Crimes  to  ovcrihro=< 
ydtt,  2.  §.  8.  the  Teftament.  But  if  the  Cnptive  recover  his  former  Libtrry, 

then  the  1  eflament  made  before  the  Captivity  recovers  his  f  >r- 
^  §.  Non  tamen  inft.  mer  Force".  And  if  he  that  is  convidVed  or  attainted  of 
quib.^mod.  tcft.  infir.    Trcafon  or  Felony  obtain  the  Princess  l^ardon,  with  keltitu- 

tion  to  hig  former  State,  then  the  Tcftament  made  before  fuch 
fF^af^n^ua  ^tcaanr"'  ^'*^  Conviaion  IS  likewife  revived  and  rcilprcd^  5  and  in  botk 
t^'ou*od"v'eriim  qujdcra  Cafcs  the  Tcftament  is  good,  without  any  new  Coniirniatiua 
cflc7ncapiri>diminuu-  pr  Declaration  *\  Howbcit  in  this  they  difrcr ;  for  thcTclu- 
onc  neccflaria,  recusjq  ^g^t  of  the  'Perl'ftn  which  rccovercth  his  former  Liberty  is 

yl^tTii^d^'^^^  S^^^  ^''^^  f*"^"^  '.^^^  Beginning,  as  if  he  had  never  been  in 
^cn.  Captivity  ^  *,    but    his  'rei\^m&nt  whofe  Crime  is   pardoned, 

f»  Guff.  Thcf.  com.  op.  .^p^j  himfclf  reftored,  is  of  Force  only  from  the  Time  of  Rcf- 
^  ,*^^.\?'  '^'^'  J  r  tiiution  *".    '  Auain,  if  the  Pardon  do  only  import  a  Remiffion 

^;,^rrcn.  ^^^  ^^^^  Penahy,    without    Keftitution  of   his   former  £ibte, 

»  Minfmg.  uid.  f.nofi  thfn  the  Tcftament' before  made  doth  ftill  remain  void  ■- 
Jan»««  And  h^rc  note,  (2)  That  there  be  two  Times  wherein  it  i« 

ncceiTarv  that  there  be  in  the  Perfon  of  the  Teftator  Abilirr 

to  make  a  Will.     The  one  i*,  th.c   I  ime  of  the  Making  of  the 

Teftament,  when  ir   receivcili   his  Subftance  or    Being;  the 

|-  ^        other  is,  the  Time  of  the   Death  of  the  1  eftator  «,  when  it 

I       ^^4^  *  J        3i:ccivcth  his  Siri.:pgth  and   Eihcacy.     (As   for  the  Time  w- 

l.exl"rftT)ou^^^^^^  ^^^'^f   '^'^  making  qf  the  Tcftamcn?  and  the  Death   of  the 

cunoum  T,i\}'  lufr.  -§.  Teftator,  it  flcillcth'  not  whether  the  Teftator  have  any  fuch 
10  pocc.i.^vS  ill  extra-  pQwcr  or  not  '•)  And  therefore  if  any  Perfon  being  at taint- 
i.cis  ina.a.:.a:r.Gu.l.  ^^j  ^;ffomc  Crime,  do  whiift  he  is  intertable  make  Lis  Tdla- 
Yd.  §.  lion  tamer.  &i  mcHt,  and  aftcrwr.rds  obtain  a  full  Pardon,  with  full  Reftiru* 
Minfinij  ac  alii  ibiJ.     tion,  the  Tcftaiiient  nevenlielcis  is  void,  becaufe  of  the  Ofi- 

-  .\rctin.  in  d    ^.   non    8'"^^  Dcfc^^t  % 

tsmcn.  Siiu.  do  I'r.xf. 

f^w  uiLcrn.  1.1:.  vol.  1.    i.  fo!.    145.  n.   c$^ 

§.  XVIII.     Of  forbidding  or  hindering  the  Teftator 

to  make  another  Teflament. 

I .  "T/ic  former  TcfJawent  is  voidj  ivhere  the  J'eJIator  isjirtid^ 

elm  to  alh'r  the  fame^  or  to  make  a  fifw  Te/lamcnt^ 
1.    Oiivrs  KxtittJl3t:s'of  tJiis  forffaid  Ccnclfifisn: 
2  .  Of  hifulerbig  the  Notary  or  H^itnejfts  to  have  Act-cfs  /•  ihi 

4.f¥ 


mm 


Part  VH.        H(ku  Te/lameriis  become  void. 

4.  Of  diflurbing  the  Tejlator  by  making  a  Noift* 

5.  Of  ifnmcdefl  Perfunftons,  ,  '  ' 
d.^  Ivheiher  this  Prohibition  bt  proved  by  the  Ajfertion  of  the 

Tejiator. 

7.  Divers  Limitations  of  the  firfl  Conclufton^  viz,  that  the 
Teflament  is  overthrotun,  zvhere  the  ^efiatof  is  hindered  in 
altering  the  fame* 

8.  Of  difturbing  the  Tejiatcr  with  Noi/e  and  Weeping. 

9.  Whether  the  Prohibition  of  one  be  prejudicial  tg  others. 

AMONGST  many  othejp  Means  wftereby  the  Tcftamcrft, 
whi^h  was  good  at  the  Beginning,  is  afterwards  made 
void,  this  is  one  not  to  be  omitted,  (feeing  it  is  fo  often  prac- 
tifed,)  namely^  when  (i)  the  Teftator,  intending  to  alter  the 
Teftament  before  made,  or  to  make  a  new  Teftament^  is  for- 
bidden or  eroded,  To  that  he  cannot  or  d^e  not  do  as  he  in- 
tended,*. By  this  Prohibition  and  Manner  of  crooked  Deal-  «  xit  fi  a  '  r 
ing,  the  Teilaaienc  which  (hould  have  |}een  altered  is  made  ted.  prohib.  ff.  & c. 

void  ^,  '  *»  L.  I.  &  ».  ff.  a  qui* 

aliqucm  tcft.  prohib. 
B'lC  Traift.  de  Tar.  criih.  tit.  dehStqui  ftltq.  teiUr.  prohib/  M«ioc.  detrK.  Jud.  qtisft.  caf.  ^^j* 
fioc.  fun.  confii.  148.  vol.  a.  qui  onuies  jocuplctiilime  fcripierox^t  de  hac  re.    jLos  igftui  yid.  velhiu 

I 

The  Reafon  is,  becaufe  as  thor<s  Te(Uments  are  not  found  {     < 

at  the  Beginning  which  are  made  by  Fcajr  or  Fraud  ^ ;     So  that  •  ^I*.  «»<*•  P«r-f  S-x 
Tcftament  which  for  Fear  or  by  Fraud  the  1  eAator  dare  tkot  *^' 
or  cannot  alter,  is  from  henceforth  infe£ted  with  the  fame 
Diieafe,  and  fo  from  henceforth  to  be  eilcemed  of  no  more  a  ^r^r  :..  -♦;#    u  •^..'. 

_-,  T-/v»  I  ii'i^  *Tei.  in  m.  u  quu 

Force  or  Emcacy  than  the/C  other  ^.  aJiq.  &c.  if.  n,  i, 

This  Conclnfion,  (z)  that  the  Tcftament  doth  become  void  * 

Avhen  thcTeftator  is  prohibited  to  alter  the  fame,  doth  pro- 
ceed not  only  when  the  Teftator  himfdf  is  prohibited  or  put 
in  Fea«  ;  but  alio  (3)  when  the  Notary  or  Witncffes  be  letted  or  -       ' 

Oopped,  that  thev  cannot  have  Accefs  unto  the  Tcftator  *:  *  Bar.  in  L.  fin.  ft.  fi 
For  lie  that  doth  not  permit,  is  faid  to  prohibit  f.     And  there-  Tl^}'"^:  '5^;  PJ.*'^^- 
fore  ir  the  vVite  being  made  Iixecutrix,  or  any  other  Pcrfon  prohib.  &c  n.  a.  Par. 
benefitted  by  the  Tel^ament,  ynderftanding  that  the  Tefta-  conf.  67. 1.  3; 
tor  is  about  to  alter  bis  Will,  will  not  fuffer  his  Friends  to  ' ''ar.  conf.  n.  13. 
come  unto  him,  pretending  peradventurc  that  he  is  faft  afleep,        L     54^      J 
or  in  a  Slumber,  or  the  Phyficjan  gave  in  Charge  that  none 
^ould  come  to  him.  5,  or  pretending  fomc  other  Excufe,  pr  »  Peck.  trzSt,  dje  tcft. 
clfc  (all  Excufcs  fet  apart)  do  for  Charity's  Sake  ihut  them  conjuj.  c.  13. 
forth  of  the  Doors  ^  :     In  thcie  Cafes  the  Tcfti-ment  is  void,  aJ^orclXfit'^tm^f!^ 
in  Oeteftatlon  of  fuch  odious  Shifts  and  Priiclices  '.  ras. 

Secondly,  this  Conclufion  hath  Place,  it  (4)  after  the  Com-  '  Pectin*  isbi  fopra, 
ing  of  the  Notary  or  Witnefics,  and  PreparAuion  of  all  Things 
ncccffary  for  the  Alteration  of  the  former  Tcftament,  fame 
i^crfon,  of  Intent  and  Purpofe  to  hinder  the  Altering  of  tlie 
fame  Will,  doth  make  a  Noife,  and  keeping  fuch  a  Stir,  ex- 
claiming and  quarrelling  with  fucli  as  feek  to  have  the  l^eft^- 
m^nt  altered,    that  the  Teflator  being  therewith   difturbed 

and  offended,  did  not  then  alter  his  Will,  and  fhortly  after  ^Anch  conflf.vl^Mc- 
.;    .  ^  '  '      ,  •'  .     noch.  de  Arbitr.  ]\u\. 

Thirdlr, 


Hquo  Tj^iamsnis  hicona  void.        Part  VII. 

Thirdly^  (;}  this  Coticluiion  hath  Place  not  only  where 

the  Teftator  is  prohibited  by  Threatenings^  or  hindered  by 

Fraud,  but  alfo  when  he  is  overcome  with  importunate  Rc« 

queAs^  and  fraudulent  PerfuaAonSt  not  to  alter  bis  former 

<  AAid. decir. ^».ii.  7.  > efta^ment '. 

Meooc.  d.  c«f.  J95.  n. 

41.    h«c   pertioet  quod  icripfenint  Inao.  m  c«  pcticio.  de  jurejur,  «at.  fn  Reboff.  trad,  de  referi{<t. 

torn.  1.  arc  %,  glof.  3. 

>  • 

Fourthly,  (6)  this  Gonclufion  doth  pr/oceed,  alh<:it  there 
be  no  ftronger  Proof  of  Violence  or  Impediment  offered  tq 
xhfi  Teiftator  in  ;h^  C^fes  than  .tjb.c  A^k^iuoh  of  the  Teftator 

«  Ptr  conl^.  6,^  n.  1 19.  bi^ fijf  ^. 

▼ol   3.  Soc.  Jun,  confil.      '  '       • 

148.  fu  J4     Men.  d.  c^  39$.  n.  40. 

In  thefe  Cafes  following  (7)  the  former  Condufion  dotb 

not  proceed.     The  firff  Cafe  is,  when  the  Teftator  had  no 

Purpofc  tp  alter  his  I'eftament :     For  if  any  do  forbid  the 

^I'eftator  to  alter  his  Tcftament,  when  the  Teftator  hath  not 

any  Purpofe  to  alter  the  fame  \  thi$  Prohibition^ doth  not  bait 

«  L.  I.  C  fi  f»it  iliVjr  thk  Forte  of  the  Teftament  already  made  °.    The  fecond  C?fc 

^'  **Mc«ic'.^*cif!  "»  "^^^^  ^^"^  ^^^^  ^^'^  '*  ^^"^"^  '^^  ^^^  Prohibition  is  vain,  or 

39S-^"*  3»-  *  ^^  *i"*  ^"^  ^*8^^J  ^^^^  (^  n>?*^}  ^^  cannot  move  a  conftant  Pcribn  •- 

op.  quod  duo  ftint  pro-  The  third  ^afe  is,  when  the  Teftator  is  prohibited,  but  not  at 

^^•-!S'r^**"2L-^*  ^^^^  prefcnt  Time  when  he  intended  to  alter  his  former  Tcfti- 

I^JwiS    iT  n^cnt;  for  fuch   Prohibition  i^  not  iiurtfulP.     Tke  fourth 

^^.^,   '  Cafe,  being  like  to  the  former,  is,  when  the  Teftator,  after 

•Fir.confil  67. ».  4!.  the  Prohibition,  might  very  well  at  fundrv  Times  hayc  altered 

3'^\^.^t?ir'ui  n\!;  ^^^  Teftiiment,  and  did  not^ :     For  iu  nJt  ahering  the  Tcfta- 

d^iBi.rup.*ead?par.f.   ment  when  he  might,  he  feemcth  to  allow  it  and  confirm  il^ 

a.  The  fifth   Calfe   is,  wlicn  the  Tcftntor  is  not  compelled  by 

»«oc.  ficn.  conf.  135.  Fear,  nor  circumvented  by  Fraud,  but  iiida^red  with  ftattcriiig 

usl  d'.  tTvi'l^a.^^Par!  Speeches  void  of  Deceit,  Tuch  as  may  become  an  hooeft  Wit< 

«onf.^7.  n.  33.  vol.  ?.  or  faithful  Friend,)  not  to  alter  his  Tellamcut  ».      fhe  fixth 

M€noch.d.caf.  i95.n.  Cafe  is,  when  (8)  all  Tilings  ncceiiary  for  the  Alteration  of  a 

*'ai  ^Mhib  &  n/a'' ^io  '^^^^^  prepared,    the  Executor    or  I^gaury,   or 

gaipso  I  .       .a.       Qtj^gj.  Pcrion,  with  his  Noife  or  Weeping,  doth  foclifturb  the 

«» Mar.  Soc.  Juji.  con-  Teftator,  that  he  cannot  alter  his  Tellam^snt :  Not  of  Pur- 
fiU  r48.  n.  48.  ^ol.  a.  p^f^  jq  hinder  fuch  Alteration  ;  but  being  moved  with  Coai* 
voT/jM^^^^  jjaffion,  to  fee  the  Teftator  grit  voufly  afflicted  with  Sicknefs, 

a.  ig,       •  •     -         ^^  being  ftricken  with  an  unfeigned  Sorrow,  through  Fear  or 

L542      1        the  Tcftator's  Death,  or  otherwifc  overcome  with  an  honeit 
^.deprobac^Bci.  Or  kind  Care  or  Grief,  and  not  able  to  fupprcfs  the  Force  of 
1180.  n.  54  Mam.  ac  thjs  vehement  Paifion,  doth  burft  into  Tears,  and  fo  widi 

tr?^n?.a.rct.La^^  N^'^«  ^^  ^"«  Lamentations  doth  difturb  the^'eftator,  that  he 
L.ff.dctcft. mil. quod  Cannot  proceed  in  the  Alteration  of  his  Will.  In  this  Caf« 
umcQ  fcrio  confidcmn-  the  former  Teftament  is  not  made  fruftrate  by  fuch  Diftur* 

^iV'l' &  P^L^rad'  *^^"^^»  ^^^^^  ^^^"^^  ^^^^  ^^^^  Teftator  never  had  the  like  Oppor- 

dcieft'^conju^l.uctiu  ^^^'^^7  ^^  a^^cring  his  Teftament '.     Howbeit  the  Judge  mnft 

•  Menoc.d.car.  395.n.  be  very  wary,  and  learn  by  the  Circumftances  of  the  Fad, 
4i.PcrL.ult.^.fiquis  whether  this  Noifc  and  Exclamation  be  of  Policy,  or  of  Sim- 

aiiq.  tell,  prohib.  '  ' 

*  Par.coafiL  67.  vol.  3.  c.  47,  4S  Soc.  Jun,  confil.   148.  vol    a-  n.  33.  verb,  nam  dun  primo,  &c. 

phciiy. 


%  Put  VIL        Hno  Te/lamettts  became  void^ 

plicity  ».    The  fevcoth  Cafe  is,  when  (z)  the  Exceotor  or  Lc-  •  Mcnocli,  d-  ciC  3W* 
gatsiry  doth  forbid  of  hinder  the  Tcftaior  to  alter  his  Tefta-  °'  ^^' 
meat.    In  which  Cafe  the  former  TeftameBt  b  TOtd  onlj  rn 
Prejudice  of  that  Perfon  which  doth  prohibit  or  bmder  the 
Tcftator  to  alter  the  fame,  bist  not  in  Prejudice  of  another  not  ^  .       -     •  alia  i  IL 
confenting  thereunto  * :     Much  lefi  doth  the  Prohibition  of  proiftl  ^1^"*1»  • 
thaf  Purpofe  by  him  who  is  to  reap  no  Benefit  by  the  Tefta-> 
nent,  hurt  thofe  Execmors  which  otherwife  (hould  be  Admi- 
oidrators  in  Cafe  the  Paity  died  Inteftate  '  ;  unlefs  it  doth  ap-  '  Mcnoc.  d.  cif.  $9$^ 
pear,  that  the  Teftatof  would  have  changed  his  whole  Tefta-  fi^^'^^l^i  ^m^cft!' "!!^ 
metity  and  have  appointed  new  Executors ;  for  then  this  Pro-  hib^ff  i?*i  i. 
hibition  raaketh  void  his  whole  Teftamenti  like  as  if  the  Tef-  «  Bar.  in  d.  L.  ult.  Me- 
tator  had  been  compelled  to  make  the  (ameat  the  firft  ».         ^•^'  ^*  395-  "•  >7* 
There  is  much  ado  in  the  Civil  Law  about  this  Queftkm,  ^^'  "^"^  ^'^'^'^'  ^' 
who  ought  to  have  the  Teftator*s  Goods,  when  he  is  com- 
pelled to  make  his  Toftamenty  or  hindered  that  he  cannot 
revoke  his  Teftamenti  the  Prince,  or  the  Heirs  of  the  dead 
Perfon.     But  with  us,  if  any  die  Inteftate,  the  Adminiftra- 
tion  of  his  Goods  is  to  be  commixed  to  the  Widow,  or  next 
of  Kin,  and  doth  not  go  to  the  Prince,  though  the  Executor 
or  Legatary  be  unworthy. 

5 .  XIX.    When  he  that  is  made  Executor  cannot  or 

will  not  be  Executor. 

I  •  Though  the  Executor  he  incapahle'f  the  Legacies  arejlill  due. 

2.  The  ixecutor  ought  to  be  capable  of  the  Executor/hip  at  three 
ffveral  Times* 

3.  //  Is  Sufficient  for  the  Legatary^  if  he  be  capable  of  the  Li^ 
gacy  at  the  Tefiator*s  l)eath. 

4.  fyhiit  if  the  Difpofition  be  ^mditionaL  ^ 

ALBEIT  ( I )  where  he  that  is  natned  Executor  in  the  Tes- 
tament either  cannot  or  will  not  be  Executor,  by  the 
Laws  of  this  Realm  the  Legacies  bequeathed  in  the  fame  Will 
are  ftill  due,  and  to  be  paid  by  Aich  as  (hall  hare  the  Admi«> 
nlftration  cf  the  Goods  of  the  Deceafed  » :    In  which  Cafe  *  Brook  Abridg.  t«. 
the  Will  is  to  be  annexed  to  the  Letters  of  Admjniftration  (as  Sr;°*'*.'';;fm^^^ 
heretofore  I  have  declared  ^ :)     Yet  by  Reafon  cf  the  Incapa-  cft}urcciTill,haredit»- 
city  or  Refufai  of  the  Executor,  fuch  Difpofition  is  thereby  teiiQiiadita.l«.  i.iofiB^ 
deprived  both  of  the  Name  and  Nature  of  a  Teftament «  ;  and  ^/"^"^^^.^^^'J^J  *' 
fo  the  Party  is  faid  to  die  Inteftate,  .  . .  L J^t^lli*.  de  1^ 

*,  €.  licet  iioc  non  ik 
indiftinAe  yenim,  ut  per  Vigelii  method.  Juris  civil,  t  quo  tndka  eft  regula  cttm  plurixnls  limttatioDi- 
btts  &  fublunltac.  1.  u,  c.  ^.  ^  Supra,  part.  i«  §.  f .  u.  6.  «  InHic.  tit.  dc  b«r.  ^ua  ab  iatciUt. 
dti,  iu  princ.  Brook  M  fupri. 

I  (ball  not  need  to  repeat  here  particularly,  by  what  Means 
the  Executor  may  become  incapable  of  the  Executorfhip^ 

Thb  one  Thing  I  thought  good  to  note  in  thisTlace,  that  '     £     543     3 
by  the  Civil  Law^  (a)  he  which  Is  named  Executor  muft  be 

capable 
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9%,  inettraiieis.  Inftit*  capable  of  the  Executorlhi^  at  three  icTcral  Times  *.  Firft, 
^"^  ^T\^ltiyx  ^  "^m"  ^^  ^*^^  Making  of  the  Tcftanvnt ;  for  then  it  takcih  his  Sub- 
5?§.^7&*qu«5n^ill<*  ftance  or  Being ^  Secondly,  s^t  the  Time  of  the  Death  of 
§.  adnotavi.  the  Teftatof  \  ioT  then  the  Teilament  ireceiveth  his  Strength 

.Chrift.Porcusind.§.  and  Confirmation  ^      Thirdly,  at  the  Time  of  the  Proba- 

MdimTorrasmeod  %.  ^^^^  ^^  '^^  ^'''»  and  undertaking  the  Ezecutorfhip  ;  for  thca 
f  Idem  ibid,  quamvis  the  Teilament  entereth  to  his  EffcA  and  Execution  ^^  Hov- 
Jaf.  hifce  rationibus  to-  beit  it  is  (3)  fufficicnt  in  a  Legatary^  if  he  be  capable  of  the 
ta8non^acquicf^t.qui^p-  Legacy  or  Devifc  at  the  Time  of  the  Death  of  the  Teftator  * ; 
qu^*u*iUciSquU)"un-  ^"Icfs  the  D^vife  be  not  pute  and  fimple,  but  conditional: 
damentaliores  aOifnar,  For  in  conditional  Difpofuions  both  the  E^cecutorand  alfo  the 
in  fuisaddic.adchrift.  Legatary  muft  be  capable  at  the  Time  of  the  PerftM-mance  or 
fc  B^n  L^fi^iOicaum.  Exiftcncc  of  the  Condition  K'  As  for  any  other  Time,  whe- 
€.  I.  ff.  dchatrc.  inftit!  ther  it  be  betwixt  the  Making  of  the  Will  and  the  Tcftaior's 
in  fin.  Peckius  Trad.  Death,  or  betwixt  his  Death  and  the  Probation  of  the  Will, 
detcftam.con^ug.l4^c^  it  Ikilleth  not :  For  though  the  Executor  be  then  incapable, 
com.op.§.inftitutio.q!  "^  hurteth  not  k.  cfpecially  if  (4)  the  Difpofition  be  conditio- 
28.  n.  4.  nal :    For  then  it  is  not  required  in  the  Executor  (much  leis 

I  Bar.'Gra(r.&  Peckius  in  the  Legatary)  that  he  be  capable  at  another  Time,  faving 
»  «  sI'Lw'^^-;.  i^Aif    only  at  the  Time  of  Exiftence  or  Performance  of  the  C6n« 

*  §.  in  extraneis.  initit. '        /  «       *«■  1  •  r    %      ■•tf-h  t-..       *       /.    . 

de  hsred.  qual.  &  dif-  d.ition,  no  not  at  the  Makmg  or  the  Will,  or  Deatk  of  the 
fcrcntia.  Teftator  *. 

'  Alex,  in  L.  2.  ff.  de 

>ulg.  &  pub.  fup.  n.  II.  .  Gnff.  d.  §.  l^(Ututto.  f.  a8.  c  3.  quirop.  com.  eft,  licet  nan  del|nt  qoi  con« 

trariam  teotant.  ^ 

If  the  Executor  do  refufe  to  undergo  the  Burthen  or  Office 

*  Btr.&Sichard.in  L.  of  an  Executor,  then  he  lofeth  whatfoever  Legacy  is  left  uato 

fi Iegatariu8.c.dc)cga.  j^j^  '-^  ^j^^  Tcftamcnt »  J  favicg  as  elfewhere  is  recited  "• 

■  Supra  part.  €»  §•  3" 

§•  XX.     Of  Ademption  of  Legacies. 

1 .  By  what  Means  Legacies  become  void* 

2.  Ademption  of  Legacies^  vtkat  it  is, 

3.  Ademption  of  Legacies  twofold, 

4.  The  Teflator  may  at  any  lime  alter  bis  IVill^  either  wobUij, 
or  in  Part, 

5.  Ademption  of  Legacies  not  to  be  prefumed* 

6.  Corn  in  the  Barn  being  bequeathed^  whether  the  famt  hang 
Spent  ^  and  other  Corn  there  at  the  Death  of  the  Tejtator^  the 

Legacy  be  extinguj/hed, 
y.  Whether  the  Ship  bequeathed  being  altered  and  renewed^  tit 
Legacy  be  extinguijhed, 

8 .  Whether  the  Houfe  bequeathed^  being  by  Piece^mcal  rc'^difiei 
and  renewed^  may  be  recovered. 

9.  What  if  the  Tejfator  dj  voluntarily  pull  down  the  Hm^€^ 
and  ereEl  another  in  Place  thereof? 

10.  What  if  the  Houfe  be  burned^  or  blown  down^  and  anuher 
"                               ereSled  ?     Whether  may  this  new  Houfe  be  recovered  T 

1 1 .  An  Anpwer  to  an  GhjeEiion, 

12.  Whether  by  neceffary  Alieniition  of  the  Thing  bequratiedt 
the  Legacy  be  adempted, 

13.  WImS 


Part  VIT.         How  Tejiamenis  become  void* 

13.  What  if  the  Alienation  he  voluntary  ?  is  the  Legacy  extin^ 
guijhed? 

14.  I'Vhat  if  the  voluntary  Alienation  he  void  in  Law  ?  L      544     J 

15.  What  if  the  Teflutor  Jbould  redeem  ihe^  Thing  alienated^?    ' 

16.  IVhether  Lands  devifed^  alienated^  and  redeemed^  may  be 
recovered. 

J  7-.  The  Reafons  ef  fither  Z^u*  being  contrary  in  this  Point, 

18.  Jf  the    Thing   htqueathed  be   pledged^    it  is   not  thereby 
adempted, 

19.  IVhfther  the  Receiving  ef  the  Debt  bequeathed  by  the  Tef-' 
tator  be  an  Ademption  of  the  Legacy, 

.20.  A  Flock  of  Sheep  being  bequeathed^  whereof  one  alone  is  lejt^ 
Hvhether  that  one  be  due, 

^^  AN  Y  other  (i)  Means  there  be  whereby  the  Teftan^ent, 
A  which  was  good  at  the  B<;ginning,  becomes  void  after-  »  Ceottim  pcne  ctfun 
wards  *  :     j3iit  it  were  too  long  to  rehearfe  ihem  all :     Lot  it  quibuirefolviturtcftirr. 
fuflice  therefore,  that  I  have  fpokcn  of  fuch  as  haply  may  the  ?.rT"!?V  '^'i\  "^^ 
ofttr  fall  out  m  Fact.     Now  it  rcmametJi  that  I  fpeak  of  fuch 
Means,  whereby  Legacies  given  and  bequeathed  by  thcTcfta- 
t or  become  void.     Of  which  Means   fome  do  proceed  from 
the  Faft  of  the  Teftat^r^:      Some   have  Relation  to  the  **  Hoc  ipfo  f  &  §:  feq, 
Faft.  or'  PeHbn  of  the  Leg^^^ry  ^  :    Some  to  the  Thing  be-  '  *"^'*  **•  **'  *  *3- 
queathed^.  N^  ^  Infra  §.ult. 

^  D^mife  of  Lands  for  tiventy-onl^  Tears,  under  the  Rent  of 
a  Pepper-Corn,  with  a  Re-demife  for  twenty  Years  and  devcn 
Monthsv  paying  600/.  per  Annum  for  tbe  firll  feven  Years,  and 
a  Pepper-Cbrit  for  the  Rcfidue  of  the  Term  ;  this  was  for 
fecuring  the  Payment  of  300c/.  which  was  paid  accordingly; 
but.bcfore  it  was  paid  the  Te(Vator  devifedi  all  his  EJlate  what-' 
foever  to  his  Executors,  in  Truft  to  pay  his  Legacies,  and  that 
they  (hould  difpofc  One  thoufand  /I^j arks  to  fuch  Perfon  as  the 
DticTui^nt  Elizabeth  Ihou Id  appoint,  tsfc.  The  Demifc  and 
Rc.-dcmife-' were* expired,  and  by  Confcqucnce  the  Legacy  of 
one  thoufand  Marks  is  extinA  S  becaufeitwas  to  ifTue  oi^t  of 
thcJie^^deinlic,  there  being  n6  other  Eft^ate  to  fatisfy  the  feme  ; 
for  the  perfonal  Eftate  of  the  Teftator  fliall  not  ftand  charged 
with  it.     Chanc,  Cafes  464.     Morgan  Vctrfus  Morgan, 

In  Rf  fpe<^t  of  the  Faft  of  the  Teftator  are  Legacies  made 
void,  efpecially  by  Ademption,  and  by  Tranflation  of  the 

Thing  bequeathed  *.  .,•  Indlt.  rJt.  de  adcmp. 

,     .  &  tranfla.  legator.  & 

tit.  de  adimen.  vd  tnwi^fercnd,  leg.  ff. 

»  #  •       • 

Ademption  (2)  is  a  taking  awar  of  the  Legacy  brfore  be-  ' 
queathcd^:  -  Tranjlatiotr  is   a  Beftoiving  'of  the'  Legacy  be-  ,j.-^  ..  _  ■     ' 

qucathed  upon  fome  other  Periim  *•- Ademptten^ttiayteWith-  demp^>  um^^^^ 
out  Tranflation,  but  Tranflation  of  a  Legacy  cannot  be  with-  Inilit^' 

out  Ademption  " .  «  Minfin.  in  d.  Rub. 

^  Minfin*   ubi    fqpra. 
.  Wtffcn.  intU.^e^ijd^m(Bp.vclo«Mfar«id,  kg.  ff. 

Vol.  IL  "^  ^  Ademptioa  ^ 


Hgw  TeJlamenU  become  void,.        Part  VII, 

Ademption  (3)  of  Legacies  is  two-fold,  bxpreilcdy  and 
laYmcrii"*ff'^^*  ^^  fecraL  Exprejfed,  when  tbc  Tcftator  doth  by  Words  take 
^irrica^dcadimen.  ^^^^7  ^^«  Legacy  before  given  ^'\  Secret,  when  the  Tcftatw 
Icgi  flf,  doth  by  Deeds  without  Words  take  away  the  Legacy  ;  as  wKea 

he  doth  give  away  the  Thing  bequeathedi  or  doth  voluntarily 
Idimln^lc^fff*™"  ^"^  alienate  the  fame  before  his  Death  K 

"  L.  3.  dc  re  jud.  L.  3.       1^^5(4)  lawful  for  every  Tcftator  ",  fo  long  as  he  tivetb, 
de  reg.  jur.  ff.  to  rcvoke  or  alter  his  Will  %    cither    wholly  or  in  Part% 

»  L.  4.^dcadunen.lcg.  cipher  in  the  fame  Will^  or  in  another  p,  limply  or. condirio- 

*Lult.deadiBicii.lc^   ^^^h' 

ffJ 

^  Quod  R  alio  teAatniento  i^foledni  fiat  adcnptio,  tunc  sob.  ipfo  j,ure,,  fed  ope  ezcepiionisi  toUkiir  leg. 

Graf.  ThcHiur.  com.  op.  §.  legat.  <^.  78. 

t     54^      J  When  the  Tcftator  doth  cxprcffy  revoke  the  Legacy,  it  1$ 

rtot  material  whether  he  do  ufc  Words  direcl  contrary  »  as,  I 
^  L.  a.  &  3.  ff.  de  adi-  do  rtot  give,  I  do  not  Bequeath,  or  any  other  Words  whatfoevcr, 

Scm  ^^y  *"^'"  ***'  ^^  ^^  ^^^^'  ^^^  IWfaning  nJay  appear  *». 

cmp.  cga  .  Ademption  (5)  of  Legacies  is  no  inore  to  be  prefumed  tkan 

''Bald  inL.fi phiribu*.  ^^  Revocation  of  the  Teftament%  unlefs  it  be  proved  «. 
coT^J^'uxi  voXXlx.  ^^^  therefore  (6)  if  the  Teftatof  do  bequeath  all  the  Corn  in 
tit.  %.n.7i.  '  his  Barn,  and  after  the  Making  of  his  Will,  the  Tcftator 

*  L.  cum  qui  vofunta-  Hirviveth  Until  aifl  thd  Cora  be  fpent,  ami  other  Cora  put  vbl 
t«i.  ff  dc  P«-;b«c.        ^jyg  pi^^^  thereof « :  This  fpendine  of  the  Corn  is  no  Adcrap- 

^  SecUs  ii  non  fit  repofi-     ^  ri.-»  11         r  it  ««. 

turn  per  modumfurro.  ^»o^  ^f  the  Legacy;  and  therefore  the  Legatary  fliall  have 
prationis,  alt  Ariget  to  fucli  Corn  as  is  found  in  ihe  Barn  when  the  TeAator  dieth  ", 
L.fifcrvu*  §.qiiiqiiin-  ^nlefs  thc  Corti  foand  in  the  Barn  at  the  Death  of  the  Tcf- 

rprLtco?cl,lfS  ^^^^^  ^^  greater  in  Quantity  than  wa^  the  Corn  at  thc  Time 
II.  33.  of  tlie  Will  making ;  for  fo  much  is  'due>  but  not  a  greater 

«  Bar.  in  d.  §.  qui  quin-  Quantity  than  was  the  firft  *. 

que.   Mamie,  de  con- 

je<ft.  ult.  vol.  lib.  12.  tit.  d.  %^        *  Paul,  do  CaAr.  iki  d.  §.  ^  <|uinqpe;     MalScde  probac-  d.  comL 

1283.11.  33,  3>f. 

Likewife  if  (7)  the  Tcftator  do  bequeath  a  Ship,  and  after- 
wards do(h  by  Piece-meal  repair  and  reneyr  the  fame,  fo  there 
remaineth  nothing  of  the  old  Ship  but  only  the  bottom  Tree : 
Here  is.  no  Ademption  of  the  Legacy,  and  tlserefore  the  Le> 
r  L.  quod  in  renim.  J.  gatary  may  recover  the  whole  Ship  y. 

&  fi  navem.  ff.  de  leg. 

L.  Spie^.  Leno.  verb,  carina.     Mantic»  de  conjed.  tilV.  vol.  L  1%.  tit.  tu  b.  7« 

Or  if  (8)  the  Teftator  4o  bequeath  an  Houic,  and  after- 
wards by  Piece-meal  repair  the  fame,  lb  that  there  is  no  Part 
of  the  old  Matter  or  Stuff  remaining;  the  Will  of  the  Tcf- 
tator is  not  hereby  prefumed  to  be  changed,  and  therefore  the 
•  L.  fi  iialcmtum.  §.  fi  Legatary  may  recover  the  Houfe  lb  repaired " -   For  it  is  deem- 
dofiius.  ff.de  leg.  1.      cd  to  be  the  iame  Houfe  fiill  in  Law,  as  in  the  former  Caie 
^j«r.  in  $.fidb(nu8.n.  it  is  deemed  to  be  the  fame  Ship^ 

X.  Maicard'.   de  prob.  t 

eoDclu.  u8o.  ju  %\.    Zaf:  ia  d.  $.  &  ff  navtm» 

But  if  (9)  the  Tcftator  did  at  once  vohintarily  ptill  down 
all  thc  whole  Houfe  bequeathed j  and  did  ^afterwards  ercda 

new 


\ 
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Bcw  Houfc  in  the  fame  Place ;  then,  b^  the  Civil  Law,  xht 
Will  of  the  Tcftator  is  pnefumed  to  be  changed,  and  ihe  Le- 
gacy crtinguifhed  %      And  although'  by  the  Laws  of  this  ^Pa»l-d«^^^.>n^-fr 
Realm  it  may  be   otherwifc:  in  Cdntraifts  and  Covenants  a*  coniea.  ult*  toL  1.  n. 
mohgilb  fuch  as  be  living^:     Admit  it  were  fo,  {as  in  Tome  tic  i.ji.  ^. 
Sort  it  is  anfwerablc  to  riie  Civil  Law*^,)  yet  the  Reafbn  of  ^Hq^uodnoofrmelmi- 
the  Difference  is  not  oblciire,  which  is  this;    In  Contrafts,  ^Sjj''^^^^^^ 
Coven^ots,  and  Grants  made  amongft  fuch  as  be  living,  he  realia,  quorum  intuitu 
to  whom  this  or  that  is  lawfully  granted,  hatha  certain  Right  ^^ilictum  deftruA.  Jc 
and  Intcrcft  therein-^,  which  without  his  Confent  ought  not  aem^^J'^f^,''^^^^^^^^    Z 
to  be  impaired  ^  ;  and  whatfoever  is  builded  «pon  another's  fuWatwii.  ff/dc  i^ryk.' 
Ground  yieldeth  thereunto,  and  thereby  becomcth  his  wliich  verb.  prxo. 
is  the  Owner  of  the  Grouud  *,     Uut  iqi  a  Tcftaujent  or  Laft*'  ^f^  &aKi»n^.§.ult. 
Will  ther^  is  no  fuch  Right  derived  to  the  Legatary  in  or  to  dcVg  ?a"r  iT."^^'^^^ 
^e  Thing  bequeathed^  until  the  Tc^tor  be  dead  > :     And,  k§.  cum  in  fuo  Tolo. 
therefore  if  in  the  mean  TJmc  the  Td^tar  do  alter  his  Mind^  inft.  dc  rcmm  divif. 
(which  Alteration  is  manif/^ll  as  well  by  Deeds  as  by  WordsS)  *  ft'V"„ll' ^;i/\c^^^ 
in  this  Cafe  the  Legatary,  which  hath  no  J^ight,  cannot  make  verb.  die.  ergo.  - 

fuch'Oaim  to  the  Thing  bequeathed  as  jjnother  may  do,  to  .  f*  q^  T 
whom  a  Ttiing  is  covenanted  or  granted^  aod  fo  hath  a  Right  ^  jL.Paalas  If.rem.rat. 
and  Intered  therein  ^  Indeed  if  the  Teftator  were  flead,  and  hal?eri.  Wcfcnb.  in  tit. 
fo  a  Right"  ip  the  Legatary,  and  then  the  Heir  or  Executor  dcadimcn.leg.iF.n.  a. 
ihall  pull  down  the  Hox^l'e  <Jevifed,  and  ereft  a  new  Houfe  in  i  Bar.ind;§.uli.&  Jaf. 
the  fame  Place,  the  Legatary  might  recover  the  new  builded  ibid.  n.  6. 
Houfe" :  But  being  polled  down  by  the  Tcftator  whiles  as  "  ^^.^?"**-  ^*^^'  '• 
yet  there  was  no  Right  or  Intcreft  io  the  Legatary,  the  Legacy    '  ^* 

i^  cxtinguiflied.'^ ;  as  is  afor^faid  :    Ijnlefs  a  contrary  Mean-  n  xcxt.  in  d.  L.  fi  *ta 
ingbe  proved  in  the  Teftator,  viz,  that  he  did  not  intend  to  legat.€.fidcmiii».Maf- 
rcvpkc  the  Devife,  by  deftroying  the  fame  devifcd  <> ;  becaufe  ^^g^  ^^  I^*»^*^-  *=^°*^*- 
peradyentute  he  did  proteftP,  before  he  caufed  the  Houfe  to  iEod.  i.fi^di>mu«.^ 
be  pulled  down,  that  he  did  not  thereby  mean  to  make  void  i*  L. /it  li  clenci.  $.  ple- 
the  Devife;  or  after  the  Re-<difying  thereqf,  did  ratify  ^nd  riquc. flF.  <Je jcUg.&i|)i 
confirm  his  former  WilM ;  or  did  manifeft  bis  Meaning  by  ,a^.l.  ,«  ,  4clc£. 
other  equivalent  Conjectures.     Without  which  Proof  of  fuch  3.ff.BrookAbridg,tic' 
the  Teftator's  Meaning,  the  Legacy  is  fo  furely  extinguiflied,  De^'ir.  n.  8,- 
thatal>)eit  the  Teftator  did  pull  down  tl>e  Houfe  with  Intent  ui^*^\"/*^-i|[*,^* 
to  re-edify  the  fame,  or  to  make  it  bigger  %  and  albeit  it  were  jJiin,  ^%^^'   •"•  *3- 
re-edified  of  the  fame  Matter  or  Stuff',  yet  it  cannot  be  reco-  •  Paul,  de  Paftr.  5c  Jaf.  ^ 
v<fred  as  due  to  the  Legatary  :    For  now,  having  a  new  Form,  «>d.§.  fidomu^.  Mafc. 
it  is  not  the  fame,  but  another  Houfe  ^  j  and  fo  being  another  J«  Fob»c. coucl.  ,a8o. 
Thing  than  that  which  was  bequeathed,  how  can  it  'be rightly  t  nde^  Caftr.  jaf.  & 

challenged  by  t}ie  Legatary  "  ?  Mafcard. .  ubi    fupra. 

r.         Mafcard.    de    proDac. 
concl.  ii8o.  n.  1$.        "  Vide  Dp.  in  |j«  inter  ftipolantem.  'ff.  de  verb,  oblig; 

What  if  (fo)  the  Houfe  bequeathed  be  blown  down  with 
Violence  of  the  Wind,  or  be  confumed  with  Fire,  or  other* 
wife  by  cafual  Means  deftroyed  againft  the  Will  of  the  Tet- 
tator,  and  a  new  Houfe  erected  by  the  Teftator  id  the  Plac'e 
where  the  former  ftood  ?  whether  may  the  Legatary  recover 
the  Houfc  newly  ereAed  i  By  the  Opinion  of  fome  he 
may  *.    For  if  the  Teftator  had  not  crcftcd  a  new  Houfe,  by  *  J«f.  in  l^  domui.  ff. 

dcleg.  I.  D.  t.  if,  in 
L«  ii  ita  legal.  }•  fi  domua,-  eod.  tit.  n.- 1 3.* 

D  d  a  the 
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■      •         •    ■ 

the  Civil  Law  the  Grmind  "whereon  the  .Houfc  did  (land 
rL.figrege.Iegato.fr.  {hould  belong  to  the  Legatary  5^.  Seeing  then  the  Ground  is 
i^^^»-  ':'"/"•  f»"*-  the  Legatary's,  it  followeth  that  the  Houfc  is  the  Legatary's 
mu».  verb,  fed  pone.  &  ^^^^  - .  HowDcit  the  i>uthor  oF  this  Opinion  in  another 
ibi  jaf.  n.  %,  &  7.         Place  is  of  another  Opinion  ^  :     Which  Opinion  is  alfo  com- 

*  ^*  fijfrrvunifiiii.§.fi  mended  of  other  Writers  as  more  agreeable  to  Law  **,  bccaafe 
^'^Paul  de  *Caftr  b'  ^^  Houfe  is  another  Houfe  than  that  which  was  bequeathed. 
lupr.  And  again  the  Text  of  the  Civil  Law  is  plain,  that  theHoufiht^ 

*  Jaf.  in  L.  ddmiis.  fF.  queathed  being  dfflroyed^  if  the  Tejhtor  build  another  in  fie  fame 
^ M  f  **  ^'T^A  A  P^o^^y  the  Legacy  is  extingutjbed^  uniefs  the  Meaning  of  the  Tef^ 
probac.  corid.  riSo.n.  ^^^^^  'u>tfre  othernvife^.  Seeing  then  the  Text  doth  not  diftin- 
17.  &  Mantic.  de  con-  guifh  of  the  Means  whereby  tlie  Houfe  is  dcfiroyedj  neither 
j»?d.  ult.  vol.  lib.  11.  may  we  ^, 

tit.  «.  n.  6. 
■^  Text,  in  d.  §.  ii  domus.        '  Mafc.  &  Mantic.  ubi  fiipni. 

To  the { 1 1)  former  Reafon,  that  the  Ground  had  belonged  to 

the  Legatary,  if  the  Tcft^tor  had  not  builticd  a  new  Houfe, 

ergo  the  Houfe  alfo  ;  it  is  anfwercd,  that  jf  it  were  granted 

(which  of  divers  is. denied)  that  the  Ground  (hould  belong  to 

kx?  ilia's  fidomu^  ^^^  Legata^  « 5  yet  ihould  it  not  belong  unto  him  as  Principal, 

&  ibi  Jaf.  n.  13.  but  as  .Acceflary,  or    Part  of  the  Houfe  bequeathed  '  :     And 

*  iJai*.  Paul.  dC'Caftr.  therefore  being  but  Acceffary,  it  doth  not  receive  any  other 
*^tid"m  iaf  ^If"*&  "^^^^^*  ^^  Augmentation «.  Howbeit,  forafiniich  as  thcfc 
Paul,  de  Caftr.  ubi  fu^  Queftions  about  iioufcs  devifcd  by  Will,  'afterwards  deftroycd, 
pra.  and  then  re-edified,  are  rather  to  be  dttermined  by  the  I^ws 

[     54^      ]        6i  this  Realm  than  by  the  Civil  Law  ;  1  do  willingly  yield  the 

Matter  into  their  .Hands  to  whom  it  principally  appcrtaineth. 
Hujh^nJsvtt,  Hujhtnds^    1  The  TcftaVor 'having  laid  the  Foundation  of  his  Houfc,  and 
i  Vern.  9s.  '  ^  intending  to  build  ir,  did  by  his  Laft  Will,  (which  wss  rosdc 

.  before  the  Statute  df  FrrufU^   ^^•J'  devife  his  Lands  for  raifir.g 
portions  for  his  younger  Children,  and  for  paying  his  Debts, 
and  appointed  that  400/.  flioiild  be  l.iiil  out  in  building  and  n- 
nifliing  his  Houfe-,  but  he  lived  feveral  Years  after  he  made  this 
Will,  and  laid  out  abcive  400/.  upon  this  Houfe,and  died,le»iving 
li  unfinifhed  :     This  Will  was  defe£liv6  in  Form,  for  not  be- 
ing fubfci  ibed  by  the  WitneiTes  according  to  the  Statute,    £rr. 
fo  .that  it  was  void  as  lo  paHing  iany  Lands  ;  but  the  Heir  at 
Law  would  have  thi^  400/.  railed' dnt  of  the  perfonal  Eftate, 
dnd  laid  out  ujSon  the  Houfe  ;  but  it  was  decreed  that  it  fhonfd 
hotj  for  by  the  Teftator's  Inving  but  the  koo/.  in  his  Life-time, 
for  the  fame  Plirpofeas  dire«^ed  by  his  Willi  he  had  taken  a- 
way  the  Devife  Uiereof  as  he  hid  before  appointed. 
'   Furthermore,    if  (12)  the  Tcftator  being 'conftraincd  by 
^  L.  fidci  commiff.  §*  Need  ^,  as  to  pay  his  Debts,  or  to  'provide  him   Food,  or 
ii  rem  ff  dc  Ugf,  3.  L.  Q^j^g^  like  NeceflVries  ^  do  as  if  were  unwillinoly  alienate  the 
^,^„   ,^^,  Thing  by  hirp   before  bequeathed,  thii  is  no  Ademption  of 

»  Minfing.  in  §.fi  rem.  thC  Legacy  *• ;  and  therefore  is  the  Executor  bound  to  redcun 
innit.  dc  Icga,  Bcffw^  x\it  hm%  OT  to  pay  the  juft  Value  thereof  to  the  Legatary  : 
!!cccmr«  fi^t  "rl^mU  Uniefs  he  prove  that  the  TeAatordid  purpofe  by  the  ramc  Ali- 
l<ari,  fivccxiegrc  vrra-  enhtloh  to  take  away  the  I/egacy  '  •,  or  uhlefs  the  Legacy  were 
our  impedit  pra-fump-  conditional,  and  tiic  Alienation  made  before  the  Condiiion 

t  oncrn  rrvonfioni««  Ic- 

li^t.  fv'alcard.  d<*  prf>!>?c.  roricl.  ij8o.'  i».  125.        •«  d.  L.  fidci  corontfl".  §.  ii  rem,        '  d.  §.  ii  rem.  !•- 
r  kga.  Moic.  dcprob.  d.  concl.  1180.  n.  117. 

were 
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\v€rt  extant  or  accomplifhed  "*.  But  (13)  if  the  Teftator  pOt  «  L.jScidittm.flr.  dele- 
cotiftrAiaed  \iy  Nectffity  do  of  his  own  Accord  alienate  the  g».  i.Bald.iiiL.3.C. 
Thing  bequeathed,  (?4  if  he  givcth  the  fame  freely",  or  do  ^'l':?:;^"-^,^  ^ 
icl!  the  fame  of 'Intent  to  gain  thereby  ®;)  this  is  an  Ademp-  dcadimen.  Icga. 
tion  of  the  Lcgacv  »*.  Which  Conclufion  (14)  hath  Place,  •  3eron»  d.  q.  p. 
although  the  Gift  or  Alienation  be  void  in  Law  <».  For  it  is  [^^^ar.  fc^ii^m^Uwi 
fufficient  In  Laft  Wills,  for  the  Revoking  of  a  Legacy,  that  ic|*X*in  L.^f  c!^ 
the  Teftatbr's  Meaning  do  appear  even  by  an  Adt  otherwiie  icga. '  * 

xnfufficicnr^  ^  L.lcgatum.J.patcr. 

fT.deadiinen.lega.  Uar» 
ia  L.  cum  domin.  §.  6n.  de  pecul.  \e^,  1.  Socin.  fen.  conCl.  104.  n.  1 1 .  voL  3.  Covar.  in  Rub.  de  tefta. 
cxtrs.  2.  part.  n.  21.  Mant*  de  coojcdl.  ult.  vol.  lib.  12.  tit.  ^.  d.  1.  quod  locum  liabet  lametfi  legatmti 
fuerit  exp'relTum  teg^turh.  £t  h«ec'rehtentia  verior  t^  &  rcccptior,  teftibus  Mant.  ubi  fupra,  MaTcv^ 
de  probatione  conel;  1289.  n<  98.  Gi^briel.  conf.  't03.  Idem  juris  eft,  llfada  alienatione  domtnum  nqn 
££  rranHatnm.  Mantd  tit.  6.  n.  3/ Mafc.  d.  concL  1280.  n.  100.  £t  T(cet  non  rlcfint  magni  lioQiliiif 
Interpretes  qui  in  coutraria  Oant  feiitentia;  Per.  L.  prxdia.  §. -libert.  de  laft.  leg.  Falfiffima  Cameo  eft 
liorum  fcnccntia.  fivcrum  ^icat  Gabr'.  d.  confil.  103.  Tu  vcro  die  utper  D.  Gcntilem,  acutiflihie  4^  bac 
re  difler.  1.  1  epfft.  c,  <o.  *  T  Covar.  in  d.  Rub,  part.  2.  n.  si.  ycrb.  adver.  Crait*  Thcf.  com.  op.  §• 
kgat.  q.  78  in  fin.  ■        .  ' 

Secondly,  thi?  ConcluGon  (15)  hath  Place,  althpugh.thc 
Teftator  (hould  redeem  the  Thing  alienated,  the  Alienation  be- 
ing lawful  •.     And  therefore  if  the  Legatary  fliould  after  the  •  L.  cum  fervus.  ff.  dtr 
Death' of  the  Teftator  demand  the  Legacy  alienated  and  re-  a*!*™*"*  l«g'    ' 
deemed,  his  Petition  were  to  be  repelled^  uplefs  be  <Jid  prove 
a  new  Will  of  the  Teftator,  or  fome  Approbation  or  ]^atifica«» 
'  tion  of  the  former  Will,  after  the  Re((cmption  of  the  Thing 
alienated  ^ ;  or  unlefs  the  Legacy  be  pf  Freedom  from  Bond-  ( d.  L.  cum  fenrut. 
s'ge",  or  given  to  fome  godly  or  charitable  Ulc*  i  or  unlcfs  "  ^-  verum.ff.dc  teft. 
the  Alienation  were  neceffary,  not  voluntary  5f ;  or  unlefs  the  "m^^J.  In  d  (.  fi 
Legatary  be  near  of  Kin  or  allied  unto  the  Teftator  *.     In  thefe  rem.  inft.dcleg.  Mknt. 
and  in  fome  other  Cafo  the  Legacy  redeemed  may  be Vecpvered,  d.  tit.  6-  n.  6.  Mafcard. 
as  if  the  fame  had  never  been  aUenattd  *.     Peradventure  alfo  \  co°cluf.    1280.  n. 
by  the  Laws  of  this  Realm,  (16)  Lands,  Tenements  and  He-       p  j^     -1 

rcdiramcnts,  being  firft  deviled,  and  after  the  Alienation  re-  ^o^  •  5  r       ^c 
,  I  I     ■  J         •     I     i' •      1      1  I  T  IK     ^  Bar.  m  d. L. cum fer- 

dccmeu  may  be  recovered,  as  is  the  lame  had  not  been  alienated  °.  vu§. 

The  (17)  Reafon  of  this  Law  may' be,  bccau/c  the  Alienation  »L.  filia,  5.  Titio.  ff.* 

doth  not  defeat  the  Will,  which  is  not.as  vet  of  any  Force  un-  ^  /°5^-    ^  demon, 

til  the  Teftator  be  dead  ^  *  But  the  Realon  of  the  Civil  Law  ^^^\^'  '°°''*-  ''**'• 
is,  bccaufe  by  this  voluntary  or  unconftrained  Alienation,  or  •Mafc  d.conclur.1280. 

Gift  of  the  J  hing  bequeathed,  being  an  Aft  contrarv  to  the  "•  »o8,  109,  &c  uM 

former  Aft  of  the  TeUaror,  his  Will  and  IVTeanmg  (which  is  rig*ii  «7e"^^^^^^^ 

the  Life  and  Soul  of  the  i'eftament)  is  ftraightways  prefumed  ^  Brook  Abridg.  tit. 

to  be  change«i  ^,'  and  confequently  the  Legacy  not  to  be  afleep,  Devife,  n.  8. 

(.\s  fome  do  dream,)  but  to  be'qulte  dead  and  extinguiflicd  « :  \  Brook  codcmloc 

And  being  once' dead.,  cannot  eafi^.y  be  awaked,  but  ftandeth  inft'd""lcg?Socin-'^faK 

ill  Need  of  a  new  Confent  or  other  lively  AA  before  it  can  be  cunfiLio3.iofm  Male, 

revived*.  '  dcprobac,concruf.ia8o. 

'  '  n.  190.  Sich.  in  L.  3. 

c-  delcg.  n.  5.        *  Sich.  in  d.  L.  3.  c.  de  leg.  d.  5,  8.        '  L.  cum.  feiv.  S,  deadim*  lega. 

If  (18)  theThing  bequeathed  be  not  fully  alienated,  as  if  it 
be  pledged  or  pawned,  the  Legacy  is  not  thereby  extinguifhed  s ;  «  L.  qui  pod  C.  de  kg. 
And  therefore  the  Executor  in  this  Cafe  is  bound  to  redeem  "' 
the  fame,  and  to  rcftore  it  to  the  Legatary,  or  to  pay  the  Price 

tbereofj 
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ft^fubSnuTMS^d^  t!i^cof,  if. he  fuffer  it  to  he  forfeited*.  Likcwife,  if  fooic 
frolzt^Mconcl^lzo.  ^^^^  ^^^J  ^f  ^^^^  Legacy  be  alienated,  the  other  Part  notaliai. 
9. 56,  &c.  quern  vcUm  atcd  is  due,  and  may  be  recovered  ':  Unlefs  it  be  proved  thit 
▼»<^caj.  the  Teftator  did  mean  by  alienating  Part,  to  tatc  away  the 

^  Eon;/irL  ^^^^^  Legacy^.    Or  if  the  Legacy  he  alternative^  as  if  the 

Teftator   bequeath  fomething,    or  the  Value  thereof;  the 
Ca^^lnL*  c*l'l/'''^^^^S*cing  alienated,  ycjtmay  the  Valpe  !jerccQFercd». 
a    .in    3.    -ac  eg.       li^  (ip)  the  Teftator  doth  bequeath  an  Obligation,  or  aSnm 

of  Money  due  unto  him,  and  afterwards  the  Debtor  unpro- 
voked doth  iirolpntarily  pay  the  Debt  due  unto  the  Teftator; 
<L.  Met  comjnif.  J.  the  Receipt  of  the  fame  is  no  Ademption  of  the  Legacy  S 
fed  fi  rem.  ff.dc  leg  3.  but  jf  ^^e  Teiflator  <Jo  provoke  the  Debtor  to  mak^  Paymcor, 
^M^.^7iT*.n,9:  then  bjr  Receipt  therein* the  Legacy-Is  cxtinguiihedrj  udlefs 

*  d.  §.  fed  fi  rem*.  &  ibi  the  Legatary  be  able  to  prove  that  the  Teftator  did  npt  thereb|f 
Bar.  &  alii.  L.  pater,  mean  to  revoke  the  l^''gacy  ■ ;  for  that  peradventure  the  Tcf- 
wd^df '^ol^'c^d'  ^^^^^  exafting  and  receiving  the  Money  did  lay  it  up,  and  ftfely 
iTbo.  n.  130.^  keep  it  for  the  Legatary  ' ;  or  did  utter  in  Words  that  he  did 

*  d.  §.  fed  fi  rem.         not  intend  thereby  to  revoke  the  Legacy  "  ;  iij  thefc  Cafcs  the ' 

*  Eod.  §.  fedfi  rem.  &  Legacy  is  not  revoked  *. 

ibi  Bar.  in  fin.  &  Bald.         °     "^ 

^ca  nied-        •»  Bar.  in  d,  «.  fed  ii  rem.        *  Vide  Mafcard-  d.  concIoT.  |»8o.  n,  X31,  131. 

ji.  devifed  to  his  Daughter  200/.  Uem^  I  give  to  her  my 
Houihold  Goods,  if  fhe  Ihall  npt  be  married  in  mjX^t-VLmt} 
his  Daughter  married  in  his  Life-time,  and  he  gave  her  aboTC 
200/.  and  dies,  not  having  reyo|ced  or  altered  his  Will:  Ard 
the  Court  held,  that  the  Legacy  was  ext;nguiflied  by  the  Por- 
tion.    Jenkim  and  Powsll^  2  Verff*  214. 

The  Teftator  inter  alia  devifed  as  follow^ :  Item^  I  give  to  i. 
my  Uncle  the  S  pm  of  500  A  that  is  to  fay,  the  liood  and  Judg- 
inent  he  gave  me  for  400/.  and  100  A  in  Money,  and  inade  bis 
Wife  Executrix,  and  deiires  her  to  be  kind  to  his  Uncle:  Af- 
ter this  the  Uncle  paid  320/.  off  the  Bond,  took  it  up,  had  ibe 
Judgment  vacated,  and  gave  a  new  Bond  for  the  remaining  80/. 
After  thi?  the  Teftator  died.  The  Uncle  brought  a  Bill  for 
the  Legacy  of  500/.  The  Defendant  infifted  that  this  wafa 
fpccific  Legacy  of  that  particular  Bond  sind  Judgment,  and 
they  being  cancelled  and  altered  before  the  Tcftaior's  Deaib, 
it  was  an  Ademption  of*  the  Legacy  as  to  fo  much;  and  bc- 
[     j^9     J        ij^^cs,  that  this  Payment  of  320/.  amounted  to  a  Rcleafc  of  fo 

much  of  the  Legacy,  and  therefore  the  Plaintiff  could  have  no 
Right  but  to  the  remaining  1 00  /.  On  the  other  Side  it  was  io- 
llltcd,  that  the  Diyerfiry  is  where  the  Money  is  voluntarily  paid 
in,  and  where  the  Teftator  fnes  fpr  it  and  recovers  h;  in  the 
lirft  Cafe  the  Legacy  continues  ftill  good,  becaufe  the  Mooff 
only  comes  home  to  the  i>erfonal  Eftate  \  but  in  the  latter  CaiV, 
the  Teftator  by  fuing  for  it  fiicws  he  intended  to  make  it  his 
own,  and  the  Juftice  of  the  Uncle  ought  nqt  to  prevent  ibc 
Affeftion  of  the  Nephew,  and  no  Alteration  of  his  Intention 
appeared :  The  Lord  Keeper  was  clear  of  the  fame  Opinion, 
and  decreed  the  80/.  Bond  to  be  delivered  up,  and  the  Reti- 

duc  of  the  Legacy  to  be  paid.     Orm/and  Smithy  2  Fern.  69u 

The 


Part  VII.        H&w  Tejlaments' iecome  void* 

The  CouDtefs  Dowager  of  Tbcmond  having  two^ieveral  Sums 
of  aooo  /.  each,  due  to  her  on  two  feveral  Bonds,  the  one  from 
her  Grandfon  the  Earl  of  Thomond^  zni  the  other  from  her 
Grandaughter'the  I-ady  Henrietta  OMarSf  by  Will  gave  thde 
two  Sums' of  2000/:  each^  and  aH  Intereft  due  for  the  fame  to  \ 

her  Grandaughter  the  Lady  Mary  Obrian,  and  devifcs  away 
the  Surplus  of  her  Eftate  with  a  Provifo,  **  That  in  Cafe  alU 
<<  or  any  Part  of  thefe  two  Sums,  ihould  be  paid  in  before  the 
«* '  Tcftatrix's  Death,  then  the  faid  Tetiatrix  gives  to  the  faid 
*<  Lady  Aiary  Obrian  4000/.  or  fo  much  Money  as  the  princi- 
*<  pal  Money  fo  paid  in  ihould  amount  unto,  as.  the  Cafe  ihould 
*«  faU  out." 

Afterwards  the  Teftatri^  releafed  to  the  Lord  Thomond  the 
2000/.  due  on  his  Bond,  without  having  received  any  Part  of 
the  Money,  and  died.  The  Lady  Mary  Obrian  died  Inteftate, 
»nd  the  Lord  Thomond  adminiftered  to  her,  and,  as  her  Admi-^ 
niftrator,  demanded  out  of  the  Aflcts  of  the  Teflatrix  the 
Counters  Dowager  of  Thotnond  the  2000/.  which  was  releafed  toi 
himfelf  on  his  Bond.  It  was  objected  for  the  Defendants,  that 
the^  Releafing  the  2000/.  was  an  Adetxtpiion  ^r^  tanto  of  the 
4000/.  Legacy.  But  the  Obje£K'Qn  was  over-ruled,  and  the 
2000/.  decreed  to  the  Plaintiff*  the  Lord  Thomond.  T^e  Eart 
of  Th9mond  againft  The  Earl  vf  Stiffolk  and  others^  i  WiUiams- 

One  by  WtU  gives  bis  Daughter  a  Portion  of  500 /I  the 
Daughter  afterwards  married,  and  he  then  gave  her  3 00  A  fox; 
her  Portion,  and  lived  four  Tesurs  after  the  ])larriage  without 
revoking  his  Will. 

Lord  ChanceDor:  If  a  Father  gives  a  Daughter  a  Portion  by 
Will,  and  afterwards  gives  to  the  fame  Daughter  a  Portion  in 
Marriage  }  it  is  a  Revocation,  for  it  will  not  be  intended  unleis 
proved  that  the  Father  designed  two  Portions  for  one  Child. 
H^ejs^.  Whitmore,  1  JTimamsCSi. 

A,  by  her  Will  gave  to  her  Grsudaughter  Mary  Tord/^oh  out 
of  a  Debt  due  to  the  Teftatrix  from  7«  ^-  ^^^  Rent,  flie  the 
faid  jlftfr^allowing  hgr  Part  of  the  Charge  for  recovering  the 
iame,  and  gave  the  Refidue  of  the  faid  Rent  to  her  Grandfon- 
fVilliam  Ford^  he  alfo  allowing  his  Part  of  what  ihould  be  ex- 
pended in  the  Recovery  thereof. 

After  the  Making  the  Will  A.  the  Teftatrix  fued  for  theli 
>  Arrears  of  Rent,  and  received  them  m  her  Life-time. 

I       Ob*  a  Bill  by  the  Grandaughter  for  this  40/.. it  was  held,  that  ^    - 

the  Calling  in  the  Debt  by  the  Teftatrix  was  no  Ademption  of 
the  Legacy,  {Pou/et^s  Cafe,  Raymond  335.)  And  the  Reafon  why 
,  the  Teftatrix's  Callings  in  the  Iiegacy  ihall  be  no  Ademption  is, 
;,  becaufe  it  muft  be  prefumed  to  have  proceeded  from  the  Tef-       f     $50     J 
<  tatrix's  Apprehenfion  that  the  Debt  was  in  Danger,  and  there- 
fore to  have  been  done  in  Favour  of  the  legatee,  to  the  Ii;i^  « 
tent  the  might  not  lofe  her  Legacy ;  and  what  was  done  out  of 
I  KiMhefs  to  the  Legatee  ought  not  to  be  interpreted  to  her 
Prejudice.     Ford  vcrfus  Flemings  2  JVilliams  '469. 

The  Teftator  by  WHl  gave  roooA  Capital  South-Sea  Stock  to 
his  Wife ',  at  the  Time  of  making  his  Will  lie  had  iBoo  f  Souths 
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How  Tejlamenis  become  void,         i^art  VIL 

Sea  Stock,  he  afterwards  reduced  fuch  Stock  to  zoo/.  bQta£- 
ter  that  pitrchaied  as  iQUch  as  made  the  200/.  to  be  1600J,  and 
died  in  July  1733.  In  June  next  before  his  Death  the  Aft 
took  Place  for  changing  three  Fourths  of  the  Capital  South- 
Sea  Stock'  into  Annuities.      ' 

In  C^flwr^ry  the  Queftion  was,  r.  Whether  the  Tcfta;or  iil- 
ling  Part  of  the  South-Sea  Stock  after,  the  Making  his  Will 
fhould  not  be  conlidered  as  an  Ademption  of  the  Legacy?  2. 
If  the  A£t  turning  th^  South^Seq  Stock  into  .A nnvi^ies  ihoold 
not  be  fo  coiifidered?  Adjudged,:  that  neither  ot  them  was 211 
AdcmptTori.  Partridge  zgziavi  Partridge,  Micb.  1^26.  Fomf- 
ier*s  Rep.  226.      •  ^ 

The  Teftator  had  Iflue  two  Sons,  IFiUiam  ajcid  Peter^  91K* 
four  Daughters,  and  in  his  Life-time  gaye^  his  two  Soas,  ia 
order  to  fettle  them  in  the  World,.  1500/.  a-piece>,and  took 
Receipts  from  them  refpectivcly  in  the  follpwing  Words:  Re* 
ceived  of  my  Father  William  Prince  the  Sum  of  150P/.  wbidtl 
do  hereby  acknowledge  to, be  on  Account  and  in  Part  of  what  be  has 
given,  orjhdllby'his  lajl  Iflllgivf  to  me*  Sometime  .after  the 
Teftator  made  his  Will  xp,  the  follo,wing  Words:  Jndwterfis 
I  have  heretofore  [given  or  advanced  with  my  Cbiidren  y(Wam^ 
Elizabeth  arid  Sirzh  the  Sum  pf  1590/.  a-piece  :  Now  I  btr^dj 
in  like  Marine^  give  unto  my  three  other  Children  Peter,  Mary  am 
^nne  1500/.  a-rpiecc,  the  Reiidue  among  all  his  Childreiu 

The  Queftioii  in  C^fl^r^r^  was,  ]^heth)^r  P<Ur  fhould  haw  a 
new  Sum  of  1506/.  upon  the  latter  Words  of  the  Will,  or 
whether  he  flioulfl  hot  oe  In  tike  lame  Cafe  w jth . W7///flw,  tbej 
both  bein^  equally  advanced  hjr  the ;Father,  and  this  (eemiog 
only  a  Miftake  in  the  Teftator.  Pccrecd  the  .1500/.  rcccircd 
by  Peter  in  his  Father'^s  Life-t;me,  to  bie  a  Satisfaction  for  what 
the  Father  gave  him  by  his.  Will,  and  that  he  fhould  not  havt 
another'i5bo7.'upbn  the  latter  Words,     Upton  v.  Prince,  P^j' 

»73S-..   ForreJter'%Rep.TU    .       ,.  ....... 

Where  a  certain  Qkianttty  is  twice  bequeathed  itjs.twic^dw, 

if  in  Wo  diftinCt  Writings,  as  in  ai  Will  and  in  a  Codkili  ^ 

if  in  one  Writing  it  doth  not  mak/s  the  Legacy  dpublc. 
^  Finally,  (20)  if  the  Teftator  do  bequeath  a  Flock  of  Sheep. 

and  afterwards  the  Number  decreafing,  they  become  frwcr 
» Is  C  grege.  ff,  dclcg.  than  a  Flock  (a  Flock  confifting  of  ten  at  the  Icaft  J^,)  be  it  ihaJ 
1.  &  HD.  ibid.  of  all  the  Ftock  there  be  left  but,'  one;,  in  this  Cafe  the  Wi.1 

of  the  Teftator  is  not  prefumed  to  be  altered,  nor  the  Leper 
'$.  figrex.inft.deleg.  ademptcd ;  and  therefore  that  One  Sheep  is  due  ^. 

£     551     ]  §.  XXL     Of  Tranflation  of  Legacies. 

f 

1.  Tranjla'tion  of  a  Legacy  wh^f/t  is,  ^ 

2.  Every  Tranflation  includeth  an  Ademption. 

3.  lH^at  if  the  Per/on  to  whom  the  Legacy  is  transferred  Iff  ^' 
capable  thereof 

4.  Certain  Cajei  wherein  tranflation  of  the  Legacy  Jotb  mt  i»- 
elude  an  Ademption. 


Part  VII.        How,  Tejiamenfs  becme  void. 

5.  Tbe  Legacy  isprefumed  to  be  transferred  v)itb  the  Charge  intm 
pofed  an  thefirft  Legatary* 

6.  Certain  Exceptions  of  this  Conciufion, 

'  7,  One  4fnd  the  fame  ^ing  bequeathed^  firjl  to  one,  and  after 
to  another y  nvhether  it  be  wholly  taken  from  the  former  Lr- 
gatary. 
S.  If  in  thefecond  Difpojition  there  be  no  Mention  of  the  firmer^ 

it  is  not  wholly  taken  from  the  former  Legatary* 
J^  If  there  be  Mention  of  the  former  Bequeft^  yet  the  Thing  be^ 
fueathed  is  not  wholly  taken  away. 

10.  Certain  Limitations  of  this  loft  Potion* 

11.  Difference  between  tbefe  Wordf,  fgive,  and^  I  bequeath. 

12.  What  if  the  Legacy  confjl  in  Quantity  f 

13.  What  if  one  Sum  be  twice  bequeathed  to  one  Perfon,  whether 
ii  it  twice  due  ? 


* 


T 


RANSLATION  (i)  of  a  Legacy  isa  Beftowitig  of  the 
fame  upon  another '.    As  Ademption  may  be  made  •  Ifinfiiif .  in  tit.  dc 
ekfaer  in  the  fame  Teftament  or  in  Codicils,  £mply  or  conditi-  ademp.  icg.  ioftit.  n.  4. 
•Bally  J  &  may  Tranflation  of  Legacies  Ukewifc  \    .  lj\f Tr^^t*.  iS.' 

A  Legacy  (2)  being  transferred  from  one  to  another,  the  tit.  if.  k  dd*  ibii. 
Jiegacy  is  taken  away  from  the  former  Legatary,  albeit  (3)  the 
fecond  Legatary  be  incapable  of  the  Legacy  ^.    For  howfoever  *  L-  plue.  ^.  1.  de  leg. 
that  A£l:  is  faid  not  to  miniftcr  Impediment,  which  is  altogether  ^^'  ^  ^  ^"*^-  **«  •^*- 
vkfaoot  Effe£k  *  j  yet  forafmuch  as  by  this  Tranflation  it  doth  dc?'non  Vr«ft,  de  ttg. 
appear  to  be  the  Teftator's  Will  and  Meaning,  firft  to  have  the  jur.'  6. 
Ilegkcytaken  away  from  the  former  Legatary  ;  this  Will  and 
Meaning  ought  to  be  c^fe'rved,  to  far  as  it  may  %  and  ought  •  Minfi.  in  d.  tit.  d« 
not  therefore  to  be  hindered  in  one  Thing,  becaufc  it  cannot  ><!«»?•  leg*  ^  6. 
be  performed  in  another  ^.    For,  as  I  faid  before,  (4)  every  t  Bar.  jaf.  &  alii  in  d. 
Tranflation  doth  prefuppofe  and  include  an  Ademption  ^,  ex-  L-  pl«ne. 
cept  in  certain  Cafes  following.     The  firft  Cafe  is,  when  the  gt^***™^'  ^'^^V'^ 
Teftator  in  the  Time  of  great  and  extreme  Sicknrfs  transfer-  prfi^g.  rewcat  qu«^ 
ring  a  Legacy,  or  beftowing  the  fame  upon  another,  doth  af-  ftio  eft,  coi  non  cod. 
terwards  recover  his  Health  i  for  by  this  Recovery  the  Tranfla-  mod©  rcfpond.  omnet; 
iioa  is  void,  and  the  former  Legacy  confirmed  ».    Another  |n  RS!'di*^^.^S^* 
Cafe  is,  when  the  Teftator  having  bequeathed  a  Legacy  to  one,  ».  part.n.  21. 
provideth,  that  if  the  Legatary  will  not  do  fuch  a  Thing  to  ^  ^.  Titia.  J.  ult.  de 
another  Perfon,  that  then  that  other  Perfon  fhall  have  the  Le-  ^'"-  }^^  ^  Mantle. 
gacy;  in  this  Cafe  if  the  former  Legatary  be  prevented  by  ,a.ri"^3. '„",*'  ^^**'" 

^  Death,  that  he  cannot  perform  the  Condition  though  he  would, 
the  fecpnd  Legatary  cannot  obtain  the  Legacy  K    The  third  ^  L.  fane.  c.  de  pcem't. 
Cafe  is,  when  the  Legacy  doth  confift  in  Quantity,  as  when  J*^-  ^  ^'  5^"  prop©- 
the  Teftator  doth  bequeath  to  one  Man  an  hundred  Pounds,  M^uit.  de*  conjcA.^* 
and  immediately  after  to  another  Man  an  hundred  Pounds }  toI.  1  la.  tit.  3.  a.  si 

.    Iiere  is  neither  Tranflation  or  Ademption  of  the  former  Le- 

gacy)  but  two  fcveral  Legacies  ^.    But  yet  if  the  Teftator  do  ^  ^*  P*"!®'  in  Kin.  d« 
limit  thb  Sum  to  fome  certain  Body,  as  if  the  Teftator  be-  ^'J'  .  • 
qtieath  to  one  Man  a  hundred  Pounds  which  lieth  in  his  Cheft ;       ■-     55^     J 
then  it  is  all  one  as  if  he  faid,  he  did  bequeath  his  Signet,  his 
Books,  or  hb  Armour  |  whereof  we  (hall  have  Occafion  to 
Ipeak  &OFdT  after  K  ^  infra  hot  ipfo  f.  lu 

Vot.  IL  E  c  Further-  7»  'i- 


How  feftanienis  become  void.        Part  VH. 

Furthermore,  it  is  to  be  (5)  noted  in  this  Place,  thact  where 
any  Legacy  is  transferred  fropi  one  to  another,  it  is  prcfunled 
to  be  transferred  to  the  fecond  Legatary  with  fuch  Charge,  or 
upon  fuch  Condition,  as  it  was  left  to  the  former  Legatary, 
albert  in  the  former  Tranflatiofi  there  be  no  exprefs  Meation 
«L  Ga;o.ff,dcalimcn.  ^f         f    y^  Charge  or  Condition *•    For  Example ;  the Tef- 

de  adim.  leg.  PauL  dc  ^^i^^*"  g»veth  to  ottc  Pcrfon  an  hundred  Pounds,  charging  hia^ 
Cafir.  confil.  337.  vol.  to  di tribute, ten  Shillings  yearly  amongft  the  Poor  during  ten 
':  Years;    afterwards  the  Teflator  doth  beftow  that  hundred 

Pounds  upon  another  Perfon,  without  Mention  of  any  fuch 

yearly  Diftribution :  In  this  Cafe  the  fecond  Legatary  is  charg* 

ed  with  the  yearly  Payment  and  Diftribution  of  ten  Shillings, 

»  Bar.  in  d.  L.  Caio.  even  aS  the  former  Legatary**,  neither  can  he  accept  the  one 

^ri.' ii^tT^^'li"  ""*''  ^^""^  «f  ^^«  htgTizj  without  the  other  %  faving  (6)  in  certain 

*  L.  Icga't.  «.  \  Icgat.  Cafes.  One  Cafe  is,  if  he  be  able  to  prove  the  Tcftator's  Mean- 
de  Iqi^.  I.  .ing  to  the  contrary,  -viz.  that  it  was  to  transfer  and  beftow  the 
p  d.  L.  Gaio.  Legacy  fimply,  without  any  fuch  Charge  or  Condition  p.  Ano- 
ther Cafe  is,  when  the  Condition  is  fuch,  as  the  fame  doth 

'  L.  Icgat.  fub  condi-  cleave  to  the  Perfon  of  the  former  Legatary^.  For  Example; 
tione.  de  adimen.  lee.  the  Teftator  doth  bequeath  to  a  Woman  with  Child  an  hnn* 
don?dc"'"ond*  A^d '*"  ^"^  Prounds,  if  (he  be  delivered  of  a  Boy ;  this  Conditkm 
mom  ft,  ^^°  **  ^^^^  cleave  to  the  Pcrfon  of  the  former  Legatary,  and  (b  it  is 

*  d.  L.  legar.  fub  cen-  not  transferred  with  the  Legacy '.  The  third  Cafe  is,  when 
dJtio.'de  adim.  leg.  &  the  Tranflation  is  made  of  the  fame  Pcrfon  without  Mention 

of  any  farther  Charge  or  Condition  \  for  then,  left  the  fecond 
Bequeft  ihould  fe€m  fuperfluous,  it  is  thought  to  be  the  Mean- 
ii^g  of  the  Teflator,  by  the  fecond  Bequeft  to  give  the  fame 

*  Si  tibi,  de  adim.  leg.  fimply  *.  The  fourth  Cafe  is,  when  in  the  Tranflation  of  the 
^f  Legacy  there  is  a  new  fpecial  Charge  impofed  upon  the  fecond 

Legatary ;  for  then  the  old  Charge  impofed  to  the  former  Le* 
gatary  is  prefumed  to  be  reniitted,  left  otherwife  the  latter  Le- 

*  L.  Alumnc.  de  ad.  gatary  is  prcfled  with  a  double  Charge  ^ 

Paul,  de  Caftr.   confil. 

427.  Tol.  I.    Maottc.  de  conjeS.  ult.  vol<  1.  la.  tit«  3. 

What  (7)  if  the  Teftator,  after  he  have  given  a  Legacy  to 
one  Perfon,  do  afterwards  bequeath  the  fame  to  another  Per* 
foh  ?  Whether  is  this  ap  Ademption  of  the  former  Legacy  i 
Or  whether  ought  both  the  Legataries  to  concur,  and  to  have 
jlhe  Legacy  between  them  ?  • 
^  For  Anfwer,  we  arc  to  coniider,  whether  fome  fpecial  and 

certain  Thing  is  bequeathed,  or  a  Thing  confifting  in  Quan- 
tity. 

In  the  former  Cafe,  namely,  when  fome  fpecial  or  certain 
Thing  is  bequeathed,  it  is  n^aterial,  whether  the  Legacy  be  of 
Lands,  Tenements  or  Hereditaments;  and  fo  the  Queftion  de« 
terminable  in  the  I'emporal  Court,  according  to  the  Laws  tem- 
poral of  this  Land ;  or  of  Goods,  and  fo  the  Controverfy  to 
be  decided  in  the  Eccledaftical  Court,  according  to  the  Laws 
Ecclefiaftical  of  this  Realm*  If  of  Lands,  Tenements  and 
Hereditaments,  as  when  the  Teftator  (for  Example)  doth  in 
the  former  Fart  of  his  Will  devife  his  Lands  in  fuch  a  Place  to 
one  in  Fee^  and  afterwards  in  the  latter  P.art  of  the  fame  WDl 
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to  another  Perfon  in  Fee 5  it  feemeih  by  the  Laws  of  this* 
Realm,  that  the  latter  Part  doth  overthrow  the  former  "  \  and  "  Plow,  io  Ca.  inter 
that  as  the  latter  Tellament  doth  dcftroy  the  former  Teltament,  ^Y"^'  *°^  '^ordUy> 
fo  the  latter  Part  of  a  Tcftament  doth  infringe  i^e  former  Part    ^  *  p''     «        n 
of  the  fame  Teliament,  when  it  is  contrary  thereunto  *,    Ne-  ,  ^  1     -^  .3   ^J   . 

•     irT'ii  r  m  i'i»/-»        ,/%..     *  xSadem  cnim  elt  ratio 

verthclcls,  I  w.ll  not  prciume  to  affirm  that  this  Conclufion  is  partia  ad  partem,  atquc 
^undoubtedly  certain,  but  with  due  Submiflion  furrender'the  totiuB  ad  totum.   Eve- 
fame  to  be  diicufled  by  the  learned  in  the  l^aw?  temporal,  untQ  "**^'  ^^^  *®P-  *  '^°*** ' 
whom  It  rightly  appertaineth,  partem. 

It  was  my  Lord  Cfii^A  Opinion,  that  the  latter  CI aufe  re vok-  Font     verfut      Fanty 
cd  the  firft :  But  fince  it  hath  been  decrcc^d  in  Equity  to  the  }  ^^^  Z^*  * 
contrary,  (viz,)  where  Lands  in  the  fame  Will  arc  firft  cievif- 
cd  to  one,  and  afterwards  tQ  another,  the  la(i  Claufe  ihali  not 
revoke  the  firft,  but  they  Ihall  be  joint  Dcvifees. 

If  the  Devife  be  of  Goods,  as  when  tl>e  Teftator  doth  bc^ 
queath  his  Signet,  his  ]k>oks,  or  his  Horfe,  ^c,  lirft  to  one 
rerfon,  and  afterwards  to  angthcr  Perfon  \  then  (8)  in  cafe  the 
fecond  Legacy  be  ilniple,  (I  mean  withoqt  Mei^tiou  of  the  .  *  - 

former,)  th^  former  Legacy  is  not  taken  away,  but  the  two    '      1  j      a    t  r  a 

'  Legataries  concurripgQu^t  todividc  the  Legacy  betwixt  them  y,  ^^f^",;  l.  ft  piur^'  S, 
The  ]2.eafon  and  Foundation  whereupon  this  Conclufion  is  deleg.  i.RipainUie 
builded  is  tt>e  Teftator's  Coiiftancy ;  wherein  the  Ci^il  Law  doth  conjuadLn.  %i .  de leg. 
repofe  fych  Confidence,  that  when  he  hath  once  bequeathed  a  fAxr\i  u 
Thi^g,  he  is  nqt  pfcfumed  to  take  the  fame  away  *,  without  fiquideifc^idcntiffimci 
evident  Prefumption  *  of  the  Alteration  of  his  former  Refo-  •  Raph.  Cum  io  d.  L« 
lution.  Infomuch  that  if  one  and  the  fame  Thing  be  left  to  ^  pl«^»b-  &  >l>«  I»f«  ». 
pnc  Perfon  in  the  Teflamcpt,  and  to  another  iu  the  Codicil,  j*;  qJlJ^^^^ 

.    yet  is  not  the  Teftator  prefumcd  fo  variable,  as  utterly  to  take  foiiicere  coojcaundem 
away  the  former  Legacy,  but  rather  that  both  the  Legataries  probaiioncin,  oqo  oU 
are  to  concur,  and  fo  to  divide  the  Legacy  betwixt  them  ^.  ^*°"  ^  v^d^n^ffitaMa' 
Where  it  is  faid,  that  as  the  latter  Teftament  doth  deftroy  the  fhunimo '  p*robatio*vcl    ' 
former  Tcftament,  fq  likewife  the  latter  Part  of  the  Tcfta-  ex  conjeauris  emcp. 
nient  doth  overthrow  the  former  Part  thereof ;  that  is  true  ftns,  diciturctidenuf- 
vhen  it  is  evident  that  the  Teftator  did  mean  it  Ihould  be  fo^  g"tw!''p°"ubrfa^^^^^ 
But  if  it  be  doubtful,  then  we  ought  to  labour  diligently  to  poft  Bar.  in  L.  fi  confi! 
favc  the  Teftament  from  Contradiction  <*^  and  not  fuffer  on^  ff.  fol.  ma.  n.  is. 
Part  tp  fight  and  brawl  with  another  \  cpuch  lefs  to  permit  one  **'?**^*  *?^^?*'^*i''  • 
Part  to  deftroy  another,  in  c?fe  there  be  any  Place  for  Peace  or  &  *Jd!'fub.  'ff.^iU«! 
Hope  of  Reconciliation  to  be  had  betwixt  tliem,     Again,  the  conf.  169.V0I.  s.Mant. 
Argument  is  not  of  equal  force  i  parte  ad  partem  with  the  Ar-  ^^  conjca.  uh,  vol,  1. 
gumcnt  <k  tQta  ad  tot.wit  in  cafe  there  be  Inequality  or  Diveriity  V^^i^  oiplunb  &  iW 
of  Rcafop  betwixt  the  one  and  the  other  %  a^  in  thjs  Cafe.  dd.  Manf.  dc  conjea. 
For,  fay  that  fuch  is  the  Force  of  Pofteriority  in  Teftaments,  ult.  vol.  1.  %,  tit,  a.  n. 
that  the  latter  doth  ftill  deftroy  the  former  %  without  any  other  \^^'  ^°'        .  a    1 
Revocation  « ;  fay  and  think  that  the  Life  of  the  latter  Tefta-  vol"  dl%?s!rjun: 
ment  is  evermore  the  Death  of  the  former  Teftament,  even  conf.  11$.  voL  1.  n.  $*. 
becaufc  it  is  the  latter  *» ;  yet  how  can  it  be  thereby  juftificd^  that  *  ^^crard.  d.  loco  a  to- 
the  latter  Part  of  a  Tcftament  doth  deftroy  the  former  Part,  ^^t^^^^^^-^^^, 
ivhereas  neither  Part  doth  receive  any  Life  before  the  other  ^  ?  pretet  in  l.  cum  notif- 

iimi.  §.  io  his.  C.  dc 
prsfcnp.  30.  an.  '  §.  pcffierior  Inft.  quibnt  mod.  tcft.  infir.  t  Vigl,  &  Mioiiiig.  in  d.  §.  poflcrior. 
^'Gtin.  Thcf.  com.  op.  %,  teft.  q.  860.  in  ptin.  &  fupra  eadcm  part.  $.14.  ^  Bar.  in  L.  fi  quis.  ff. 
de  tclla.  L.  ei  €s  ia-jptttra  CDdem  tit. 

E  e  2  for 
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for  until  the  whole  Teftament  be  completed,  the  Parts  thereof 

are  a$  the  fenfelefs  Parts  of  an  unperfedfc  Creature,  or  confofiMl 

l.tS*n^itVSK  £«*'>'''  anddo  receive  tKcir  Life  too  all  together «  ooejta- 

imperfedum  eft  fine  du-  "^nt ;  namely^  when  the  Teitator  having  nnilhed  his  Tela* 

hio  nuniiin.§.  pen.  inft.  ment,  doth  approve  the  fame  for  his  laft  Will,  and  not  befiore'; 

yT^LCw"&!'%**°^'*  ^^^^^  they  do  receive  their  Strength  aU  at  one  Momoit, 

in  fin.  **^'»*'*^**-^-7-  namely,  at  the  Death  of  the  Teftator,  and  not  before-,  at 

.  which  Time  the  forefaid  Embryo  being  now  grown  to  a  perfcfi 

L     554     J       Child,  is  brought  into  the  World  when  the  Tefiator  did  de- 

*•  Chr.  PorcM.  J.  in  part  out  of  the  World  ". 

czcraneis.  Inft.  de  hatVi 

Su«l  &  difierci^t.    Matth,  dc  celebr.  mifl:  eitra. 

If  (9)  the  fecond  Bequeft  be  qualified  with  Mention  of  the 
former:  For  Example  v  the  Tedator  faith,  My  Signet  which  I 
bequeathed  to  A.  B.  I  bequeath  to  C.  D.  whether  in  this  Cafe  the 
former  Legacy  be  qtiite  taken  away,  or  in  Part,  b  a  Queftioa 

•  Id  quod  pf tet  per  wherein  the  Writers  do  greatly  vary ^ ;  but  the  greaterKum- 
Want.  dc  conjed.  iilt.  ber  incline  to  this  Opinion,  that  the  former  Legacy  is  not 
SJiar  in  Rub  dcteT  ^**^''y  taken  away,  but  that  they  are  both  joint  legataries'; 
cztn.part.ft.perCrafli  ('®)  except  in  Certain  Cafes.  One  is,  when  it  may  appear  (at 
Thef.  com.  op:  $.  lega-  leaft  by  Conjefturcs)  that  it  was  the  Te(l:ator's  Meaning  to  take 
^fluq.  8. per  Vafq.de  ^^^y  the  former  Legacy  from  the  former  Legatary  wholly  ^ 
i"*^!  «  ^'i?^r  A  J;  Another  is,  when  the  fecond  Bedueft  is  not  made  in  the  fame 
BoAoret  in  L.  plane,  reitament,  but  after  m  lome  Codicil  ^.  Another  Cafe  is,  wber 
«t  L.  ft  pluribui.ff.  de  the  Teftator  in  the  fecond  Difpofition  faith,  (11)  that  which  I 

J*% '•  .    -  did  bequeath  to  J.  B.  I  give  to  C.  D.  for  this  Word  [Give']  is 

•  Bair.  m  L.  re  con-      rrt-n  *       -    r  «iii  .  %     e 

JodA.  ff.  de  leg.  3.  Cu-  ^^  '"ch  Force,  that  it  feemeth  wholly  to  take  away  the  tonnar 

jus  opiniraem  freqaeti-  Legacy  '•  • 

ori    calculo    receptam 

mobfirifc  nobis  Manttc.  de  conjed.  ult.  toI.  1.  11.  tit  4.  n.  1.  &  refcrt  GraC  Thefaor.  com.  op.  {.  k- 

gatuin.  ^.  tSo.         r  Bar.  in  d.  L.  re  conjun^.  Mantic.  d.  tit.  4.  n.  8.  GrafT  de  €.  legatom.  q.  Sa  n.i. 

<  Ripa  in  d  L.  re  conjunA.  n.  23.  de  leg.  %,  ff.  Mantic.  d.  tit,  4.  n.  1.0.        »  CoTar-  in  Rub.  de  tci. 

ettr.  part.  'a.  n.  %u    Aic.  in  L.  tiiplici,  de  ver.  fig.  ff.  n.  13.    Mafcard.  trad,  de  prob.  coocL  itl^ 

\ 

I 

In  the  fecond  Cafe»  that  is  to  fay,  ( r  a)  when  the  Legacy  doth 

confift  in  Quantity,  if  the  Teftator  do  bequeath  to  one  Man 

an  hundred  Pounds,  and  immediately  to  another  Man  an  hiii>« 

dred  Pounds ;  here  is  neither  Tranflation  nor  Ademptioiii 

but  two  feveral  Legacies  ;  and  either  Legatary  in  this  Cafe  (hall 

lo'^S^adiaT'^^ra^'  eft"  ^^^^^^^  ^^  hundred  Pounds  •,  as  I  have  fliewed  before.  Where 

Minfi.  in  §.  traqaferri!  *'^°  ^  fignified,  that  if  the  Teftator  do  reftrain  this  Quantity 

Jnft.  de  adenp.  kg.  n.  to  a  certain  Body,  as  to  the  hundred  Pounds  fealed  up  in  fiich 

*•  a  Bag,  then  it  is  reduced  to  that  Cafe  of  bequeathing  a  certain 

fpecial  Thing,  as  the  Teftator's  Signet,  firft  to  one,  and  then 

•  L.  plane.  %.  fi  ead.  de  tO  another  ^ 
leg.  I.  if.  v^T,  fed  boc^ 

ita  &;Kai:  cod.  §.  u.  3.  verb* fed fioge. 

If  the  Teftator  (13)  do  bequeath  to  one  Man  an  hundred 
Pounds,  and  afterwards  m  the  fame  Teftament  bequeath  to  the 
fame  Man  an  hundred  Pounds ;  the  fecond  Difpofition  is  on* 

derftood  to  be  but  a  Repetition  of  the  former^  uui  all  but  one 

I-cgacy; 
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Legacy  »* }  wherefore  the  Legatary  in  this  Cafe  can>  recover  but  5.  ,\'  iw  jaf.*n.  iT. 
one  hundred  Pounds  $  uukfs  he  make  Proof  that  it  was  the  &  Zaf.  n.  14.  Michael 
Teftator's  Meaning,  that  he  (hould  have  two  hundred:  Pounds  *.  ^rafll  ThcC  com.  op. 
Or  unlefi  an  unequal  Quantity  be  given  to  the  fame  Legatary  j  f;J*^'„^;  ISiowm' 
US  if  the  Teftator  do  bequeath  in  one  Part  of  his  Testament  quamtn^s^'com^- 
an  hundred  Pounds,  and  in  another  Part  fifty  Pounds  i  for  oem,  cmanairit  difpu« 
in  this  Cafe  the  Legatary  may  recover  an  hundred  and  fifty  *?*®  *  ^*  CcDtjl.  con- 
Pounds  r.  Or  unlefs  where  two  equal  Sums  be  left  to  one  „c?i,,j^"^a°ffi 
Pcrfon,  the  one  Quantity  were  left  in  one  Writin{^  and  ano*  felegit.l.difput.fo.  $u 
ther  Quantity  in  another  Writing,  fuppofe  one  hundred  [  eg^  1 
Pounds  in  the  Teftament^  another  hundi-ed  Pounds  in  the  ^  Tone  enim  fsphn 
Codicil;  for  here  the  Legatary  may  recover  two  liundred  pr^ftanda  eft'fumma. 
Pounds  »,  as  two  fevcral  Legacies ;  except  the  Executor  prove  uuolrbuf  1S^c£[;!; 
the  Teftator's  Meaning  to  be  contrary  *•  ^  tcft.  mult.  lee.  Toluifle. 

d.  $.  I. 
▼  Ita  cam  centntt.  de  adhuen.  I«g.  ff.  JaC  in  d.  S.  i.  Cnff,  d,q.  60.  ubi  fcribit  banc  op.  effe  com.  Adde 
Vafq.  de  tiiccdC  progrefl'.  §,  i  f.  n.  lo.  M«t)ocn.  de  pnef.  L  4*  pmC.  128.  fol.  1297.  n,  9.  *  Jaf.  & 
XaL  in  d.  L.  plane.  J.  fi  eadem.  de  leg.  i .  &  hstc  op.  com.  eft,  at  per  eodem  Dod:ores,  &  per  CraiT.  de 
{.  legatum.  q  tfo,  &  per  Ripam.  d.  L.  cbniundt  de  leg.  3.  ff«  *■  Minfing.  in  tit.  de  adem.  legat.  Inft. 
Ik.  8.  Si  obeandem  caafask  qvantitasfit  aniin  diverfisfci'iptttriBrelida,  (puu  alimentoram  caufa  ceacam 
relida  font,)  ilia  centum  tantum  femel  prsftari  debentl  Menoph.  prsefump.  lib.  4.prBf.  laS-  n  14. 

The  Teftator  having  three  Nieces  jf.  £.  and  C*  and  being  fiutbUrt  t.   JFtttod^ 
indebted  to  his  Niece  A»  in  100/.  on  a  Bond,  he  devifed  300/.  ^'  ^'^  'SS« 
to  her,  and  to  his  other  two  Nieces  200/.  a-piece )  and  after- ' 
wards  he  borrowed  lOo/.  noiore  of  his  Niece  A.  and  died;  it 
was  infified  that  fo  much  of  this  300/.  devifed  to  her  as 
amounted  to  200/,  (hould  go  in  SatbiaAion  of  both  the  Debts 
owing  to  her  by  the  Teftator^  smd  that  flie  ihould  not  have 
the  intire  Legacy  of  300/.  and  be  paid  thofe  Debts  out  of  the 
Teftator's  JEftate ;  for  a  Man  (hall  be  intended  to  be  juft  in 
paying  his  Debts  before  he  (hall  be  charitable  in  giving  Lega* 
cies;  but  it  was  declreed  that  the  Legatee  fliould  have  the  300/. 
over  and  above  the  Debt  of  200  A  which  was  due  to  her  from 
the  Teftator ;  and  the  Reafon  was  given  in  ♦  Cranmer^%  Cafe,  *  *  ***•  $®^* 
(viz)  becaufe  a  Court  of  Equity  cannot  fay  that  the  Teftator 
^  paid  a  Debt  when  he  devifed  a  Legacy.  / 

T.  B.  by  Will  gave  feveral  Annuities,  to  be  paid  by  his  Ex- 
ecutrix out  of  his  perfonal  Eftate,  viz.  to  his  N^ece  E*  P.  an 
Annuity  of  5/.  payable  quarterly  during  her  Life;  to  his  Niece 
£•  M  an  Annuity  of  5/.  payable  quarterly  during  her  Life; 
to  his  Niece  M.  £)•  an  Annuity  of  i  o/.  to  her  Daughter  E.  D. 
an  Annuity  of  5/.  to  be  paid  quarterly  during  their  refpeAive 
Lives;  made  his  Wife  £.  B*  fole  Executrix  and  refiduary  Le- 
gatee, and  died.  E.  B,  Jthe  Widow  by  Will  gave  to  the  faid 
B.  P.  an  Annuity  of  5/.  to  be  paid  quarterly,  to  her  and  her 
Heirs  for  ever,  in  cafe Jhe  Jbould  fur\nv€  her  Mother  M.  P.  and 
not  otbemvife  /  and  to  the  faid  £•  N.  an  Annuity  of  5/.  to  be 
paid  quarterly,  to  hold  to  her  and  her  Heirs  for  ever,  m  cafe 
the  faid  E.  N.  fboutdfurvive  tie  TefiatrixU  Sifier  M,  P.  to  the 
faid  M,  D.  an  Annuity  of  10/.  to  hold  to  her  and  her  Heiry 
for  ever ;  and  to  the  faid  E.  D:  an  Annuity  of  5  /.  to  her  and 
h^  Heirs  for  ever ;  and  direAed  a  Purchafe  of  Lands  to  be 
made  for  fecuring  the  Payment  of  tb^fe  Annuities.    It  was 

infifted^ 
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ihfiftedy  that  the  Anouitics  given  bj  the  Wm  of  the  Wife 
ihould  be  taken  as  a  SatisfaAion  of  the  Annuities  given  by  the 
Win  of  the  HDa>and,  (the  Wife  having  her  Hnfband*$  perfo- 
nal  Eftate  was  become  a  Debtor  in  Refpeft  thereof^  and  con* 
fequently  might  intend  the  Legacies  in  Satisfa^on  of  fuch 
Debt).  Sedper  Cur' :  As  to  the  Annuities  given  by  the  WiH 
of  the  Wife  to  E\  P,  and  E.  N^  they  are  given  upon  Contin- 
gencies, and  therefore  cannot  be  a  Satis&dion  for  Annuities 
given  abfoiutely  by  the  Will  of  the  Hulband :  As  to  the  An- 
nuities given  by  the  Wife's  Will  to  Jf .  D.  and  E,  I>.  though 
they  are  of  the  fame  yearly  ValnCy  and  greater  in  Point  of 
Duration,  than  thofe  given  by  th^  Huiband's  Will  |  yet,  as 
ihe  has  not  declared  that  the  one  (hall  be  a  SatisfaAion  for  the 
other,  it  may  be  fuppofedthat  the.^ife  intended  to  be  kind 
as  well  as  juft  to  her  Qufband's  Relations  \  and  it  was  decreed 
accordingly.     Cromftonn.  SaU,  zf^iWanu  553. 

§•  XXIL     Of  divers  Means  whereby  Legacies  are 
loft  confiderable  in  the  Legatary; 

\p  By  "what  Means  he  that  is  fistmei  Exeeufcr  is  made  incsfahk 
of  the  Bxemtorjbipy  by  the  fame  Means  d9tb  the  Legatury  hfr 
his  Legacy. 
2*  The  Legacy  is  lofl  by  Reafin  of  Enmity  betwixt  the  Tefiatsr 
and  the  Legatary  • 
^    3.  Divers  Extenfions  of  this  Omctufionn 

4.  fVhat  if  the  Tefiator  %vere  ihe  CaUfe  of  the  Enmity^  and  the 
Legatary  in  no  Fault  .^ 

' '  5:  Cert  ash  Ca/es  v>  herein  the  Legacy  is  not  Jofl  by  Reafon  of  Em» 

mity. 
.    4.  The  Legatary^  being  appointed  Tutor,  hfeth  bis  Legacy  if  be 

refufethe^utorfhip.        • 
7.  ihe  Legatary,  if  he  aceufetheTejlcment  of  Falfity^  hfeth  bis 

Legacy. 

5.  Ihe  Legatary  which  doth  cancel  the  7eflament  doth  hfe  his 
Legacy, 

f>.  The  Legatary  doth  lo/e  his  Legacy,  who  of  his  twn  Jfutb^ 

riiy  doth  take  and  pojfcfs  the  Thing  bequeathed. 
JO.  Csrtaim>Cafes  wherein  the  former  Conriufion  is  limited. 


I 


N  Refpeft  of  the  Faft  andPerfon  of  the  Legatary,  the  Le* 
gacy  may  become  void  divers  Ways.  And  firft  generally, 
(1)  by  all  the  Means  above  recited,  whereby  the  Executor  is 
•  Cloff.  in  L.  3.  §•  fi"-  made  incapable  of  the  ExecutorQiip  ■.  As  if  the  Legatary  do 
'^''^'^"^^TMau'tic'  become  an  Heretick,  an  Apoftata,  or  do  forbid  the  Teftator  to 
drcoojca.  ult.  vol.  K  ^^^^^  1^*^  WiH,  Isfc.  of  all  which  Means  we  have  fpoken  already*; 
ix.  tic.  4.  n.  2.  wherefore  we  fhall  let  them  pafs,  and  defcend  co  fomc  partkn* 

^  Sapta  part,  5.  §5.  2,  jgr  Caufes  not  yet  mentioned. 

«d%rr"V'?8.*'^'*''       ^'^^  therefore,  if  the  (2)  Legatary  become  Enemy  to  the 
« L.  3  s.fin.deaHimco.  Teftator,  hc.lofeth  his  Legacy  ^.    For  bcfidcs  that  he  fcemeth 

Itff.  ft".  Tiracj.  in  rcg. 

€(2uite  cauTu.  D.  127.     Mactic.  decon^eft.  ii2c»^t^L  ia«  tit.  5.  la  princ* 

onwortfay 
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unworthy  of  a  Benefit  at  his  Kinds,,  whom  he  dotli  offend  and 
injure^  It  is  not  likely  that  the  Tcftator  would  that  that  Pcrfon,  ^ 
which  profecutes  him  with  Hatred  and  Enmity  whilft  he  Iiveth, 
ihottid  reap  any  Commodity  by  his  Teftament  when  he  is  dead  ^ .  *  ^-^  mimicltia.  ff.  de 
And  therefore  if  the  Teftator's  Enemy  fhould  demand  any  Le-  n!!^\1J;cit!c?o  f!^ 
gacy,  he  might  juftly  be  repelled,  by  reafon  of  the  DefcA  of  doMafcard.  de  prob. 
the  Teftator's  Will  and  Confent  *  s  which  Confent  is  the  Life  ^on^l  q.  1119.  d.  13;. 
and  Soul  of  the  Teftament.  •.^^- '«!  ^:  J  'f'^' 

The  (3)  Extenfions  of  this  Conclufion  are  thefe.  Firft,  ^1.  ««»•*"»*>•  5-  ^' 
bcit  the  Teftator  do  afterwards  make  fome  Codicil,  or  Additi- 
ovk  to  his  Teftament,  and  do  not  therein  exprefly  revoke  the 
Legacy  before  bequeathed  in  his  lafi  Teftament ;  yet  it  is  ftill 
prefumed  to  be  revoked  fecretly,  and  in  the  Intent  of  the  Tef- 
tator, by  reafon  of  the  afbrefaid  Hatred  or  Enmity  ^..  r  L.  fillo.  §.  fcia.  ft  iM 

Bar.  de  adimen,  leg^.  ff. 
Rip.  ill  L.  vlt.  de  reroe.  don.  C.  Maot.  d^  conjed.  Qlt.  toI.  I.  iZi  tit.  5.^.  t.  Mafc.  de  prbbtc.  concl. 
1a80.11.z38. 

Secondly,  the  former  Conclufion  hath  Place,  albeit  the  Tef*  [  ^cy  ^ 
tator  were  ignorant  of  the  Injury  done  unto  him  by, the  Lega- 
tary,  when  it  is  fuch  an  Injury,' for  the  which  it  is  very  likely 
that  the  Teftatoi^  would  have  revoked  his  Legacy,  if  he  had 
known  thereof;  as  if  the  IiCgatary  have  committed  Adultery 
with  the  Teftator's  Wifc^  or  hiave  deflowered  his  Daughter  ^.    'Gloff.  io  L.  Bdel  cora- 

tnUr.  C.  de  ^ei  com- 
snUt  Mant.  de  coojed.  nit.  vol.  1. 14.  tit.  $.  d.  6»  F.t  qnidern  ipTo  jure  tollitor  legatum,  fi  vivente  te(l»- 
tore  fivpravu  ejus  ozor.  eo  vero  dcfm^,  ope  ezceptionia.    Apoft.  ad  gloiT.  ia  d.  L.  fidei  com. 

Thirdly,  if  the  Wife  depart  from  her  Huft>and  without  his 
TOod  Favour,  ihe  lofeth  her  Legacy  K  ^  L.  nxori.  de  aur.  ft 

argenCleg.  ff.«c  ibt 
gloC  cum  Bar.  J4afc.  de  pcob.  codcL  l%Zo.  n.  i40.    Maat.  de  tit.  c.  n.  3*  . 

Fourthly,  he  which  doth  accufe  the  Teftator  of  any  capital 

Crime  lofeth  his  Legacy  K  l^i^^T  '"  ^**  ^  ^ 

Fifthly,  he  which  becometh  capital  Enemy  to  the  Teftator's     *°*"*  ^'      ' 
Brother  lofeth  his  Legacy  K  '  ^^  dceoojeA.  utt. 

Sixthly,  (4)  albeit  the  Teftator  hlmfelf  were  the  Caufe  of '^'•"'- ■*''*^•^•"•*• 
the  Enmity,  and  the  Legatary  in  no  Fault,  yet  ihall  the  I^ga«  ,  ^  . 
tary  lofe  his  Legacy  *.  Which  Conclufion  Aay  fecm  hard,  but  j^f  "  l.  fi  filiam?  c' 
the  Reafon  iseafy;  namely,  becaufe  where  the  Teftator  hath  dcinoffic.teft.Ripa.iR 
conceived  Enmity,  there  is  he  prefumed  to  have  altered  and  re-  ^«  ^^  Cdcrcvoc.  don. 
voked  his  Will » ;  which  Alteration  and  Revocation  is  fo  much  J;  [^^  f^^rpaJ"  ^  «! 
the  rather  prefumed,  when  the  Teftator  himfelf  is  the  Caufe  i^,vertif,{AuBn,cia^ 
of  the  Enmity ;  for  he  that  will  be  Enen>y  without  a  Caufe,  is  tra  opinionem  Lar.  i 
Icfs  a  Friend  than  he  tiiat  is  unwillingly  made  an  Enemy.  And  ""^^".''^^^^^45^^^ 
therefore  I  do  the  rather  incline  to  their  Opinion  which  hold,  t^  mcm^nit^ottaifi 
that  the  Legacy  is  taken  away  by  Enmity  arifing  from  the  Tef-  caufa  fororis'fux,  afle* 
tator,  without  any  juft  Caufe  given  by  the  Legatary.  If  any  ^«"'*«  «*™  ^^  ^?^ 
think  that  this  Opinion  doth  favour  more  of  Law  than  of  iX^.'^b^Sldal) 
Equity;  let  him  yet  confider,  that  even  in  Equity  the  Legatary,  fed  hodie  ma^is  com* 
although  innocent,  ouehtnot.to  receive  any  Favour  againft  inunitcrreprobatam,ttt 

^  '        *  .  ^  refcrt  Mafcard.  de  pro- 

kac.  concL  t%%9.  n.  X44.v      ^  Mant.  d,  tit.  5.  n.  9.  L.  3,  $.  nit.  de  adimen*  leg.  C 

the 
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*  Dee.  confil.  4^^.  (he  Wiit  of  the  Teftator-B.  At  kaft,  howToerer  the  Le^Maiy 
^T\.  ^t\uT^n!fi\  were  in  tiO  Fault  at  the  firft,  if  at  the  laft  bring  proroked  b^ 
rMaTc^'de  prob'  cond!  the  Teftator  he  become  his  Eoemf,  feeking  to  be  vevc'nged  Car 
i»8o.  n.  X45  •  qui  ^<^  the  InJBiy  done  him ;  in  this  Cafe  he  lofeth  his  Legacy,  eipcn 
diaiaioiu>f«dere  con-  ^  ^^\i  ^  jf  y^^  himielf  had  firft hrdken  the  Bond<of>  Amity*. 
^ias  oploionc.  cQ.a.      s^^cntWy,  if  the  Legatary  did  negioft  to  minifter  neceffiiy 

Help  to  the  Teftator  in  Time  of  his  Sicknefi,  whenas  he  mi^ 

eafily  have  done  the  fame,  through  the  Want  wheacjof  the 

p  L.indigtiiim.  ff.  de  hit  Tefiiator  died ;  the  Legacy  is  loft  p.    For  wliofo  looketh  to  be 

quibiu  ut  indignis.       benefited  by  a  Man's  Death,  he  ougiit  to  bevare  that  he  be  not 

the  Occafion  thereof  either  in  oomaaitting  or  in  omitting  aaj 

*  Mant.  dctit.  $.  n.  lo.  Thing,  contrary  to  the  Rule  of  Piety  and  Ciiarity  -»• 
Mafcard.  cond.  iiSo.      Eighthly,  if  the  Legatary  by  in^iious  and  cootumclioas 
0.  i34f  >3S<  Words  do  grievoufly  ddFame  and  flaader  the  Teftator*  or  cvrfc 

him  with  wicked  Speeches  \  in  theie  and  fuch  like  Caies  the 

*  T  L.  fiinimiciti*.  ff.  de  Legacy  b  loft*. 

hit  quibus  ut  indignis.  Xhc  (5)  Limitations  of  the  former  Conclufion  are  thdc. 
Mant.  d.  tit.  5.  n.  11.  Yvrttj  whcn  the  EnmUy  is  not  great  and  grievous*  but  final! 
? L^'tTs^k. 'dc'S-  and  lig^t  •.  For  the  Teftator  is  not  prcfumed  to  have  ahercd 
ineiile^.i.fiimmicitiaB.  or  revoked  any  Part  of  his  Will  and  Teftament  made  with 
dehisquiba8atindig.ff.  peKberatiou  and  Conftancy,  by  reafpnof  any  light  OflSaiceor 
[     6S^     J       fmall  Difpleafure ;  but  then  whenas  the  Teftator  is  moved  and 

ftirred  as  it  were  with  Violence  of  great  Difpleafure,  and  there- 
by driven  to  Aich  Bittemefs  of  Mind  againft  the  Legatary,  thsi 
it  may  ieem  that  it  repented  the  Teftator  that  he  had  bcq»ca<h^ 
t  Mantic.  d.  tit.  ■$.  n.  ed  any  Thing  in  his  Teftament  to  fuch  a  Legatary  K 

1^    Zadtraft.  defiib. 

cT%.  col.  pen.  Jaf.  in  L.  ii  fiUwa.  C.  dc  inoffic  tdU. 

Secondly,  when  the  Legacy  is  left  in  refpeft  of  the  good 
«-Mafca.dcprob.cond.  Defert  of  the  Legatary  «•  For  where  Defert  went  before,  the 
iiio.  n.  147*  i^Pf  '^  Legacy  is  not  prefumed  to  be  taken  away  by  the  Ofllence  fbl- 
lttlt.^c.dcreYoc.don.  .^^^g-,  .  atthc  Icaftif  the  OfiTencebenot  very  great  and  ho- 

x'L?fi  pater.  $.  pen.  C  ^ous,  fuch  as  may  be  thought  to  alter  a  Man*a  Purpofet  evca 
de  donac.  Bald.  in.  L.  againft  him  that  I]^^!  Well  deferred  ^. 

£  aim.  tibi.  ff.de  dolo. 

Mane  d.  Ut*  5*  d.  17*       ^  Mant  obi  fupr .  vide  Mafcaxd.  d.  cood.  liSo.  n.  14S. 

Thirdly,  when  the  Teftator  and  Legatary  be  reconciled  and 
reduced  into  Friendfliip  again  \  for  then  the  former  Enmitici 

•  L.  4.  d.  adim.  leg..ff.  do  not  prejudice  the  Legatary  '.  Not  only  by  Reafon  of  En- 
Oraff.  Tbef.  com.  op.  ^^j^y  betwixt  the  Teftator  and  Legatary  during  the  Teftator*! 
tSuUn-^S".      ^*^^'  butalfoby  other  Occafions  after  the  Teftator's  Death, 

confiderable  likewife  in  the  Perfon  of  the  Legatary,  the  Legi- 
cy  may  be.  loft. 

If  (6)  the  legatary  being  appointed  Tutor  in  the  Teftament, 
or  charged  by  the  Teftator  with  the  Bringing  up  of  (bme  Child, 

*  L.  poft  1«Kat.  ^rcr.  do  refufe  to  undergo  the  Charge,  he  lofeth  his  Legacy  ^ 
*"''*'"iL?  ^^^*'*"  Which  Conclufion  proceedeth,  whether  he  were  appointed 
but  uc  iodigms  Tutor  either  in  the  fame  Teftament  wherein  the  Legacy  is  con- 
tained, or  in  fome  Codicil,  the  Legacy  being  contained  in  the 

jl..  Ncfettf.}wi(aa.  L.  Teftament^ ;  or  whether  he  were  appointed  by  the  Father  of 
fcq.  dc  «cut  tut  ff.     ^^  ^j^jIj^  ^^ ^  ^y  ^^j^^  j^^^^  Authority  to  appoint  aT»- 

tor, 
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tor  «,  (of  wliom  we  have  f)K)ken  before  <*)  or  whether  the  t-e*  ?  i  t.  u^  fcnf.  l.  »$. 
gacy  were  left  conditioaally,  {viz.  If  he  did  undertsike  the  5{*f-  ^'^  ?<^»fi'-  tut.  ff  i. 
Tutorfliip,)  or  (imply  ^  5  or  vrhcthcr  the  Tutor  appointed  be  '^^^^  ^  fbr^r^**' 
of  Kin  or  alUed  to  the  Tcftator,  dr  no  ^.  But  the  fiid  Con-  «*  Supr*  3.  part,  §  ^ 
clufioa  faileth,  when  the  Legatary  would  be  Tutor,  but  cau-  cumfciiu«n. 
not';  or  when  it  doth  not  (land  by  the  Legatary  that  he  ife  *  V/*^i*M?i^Sf?' 

I     .        1    rr^  t,  •/■  1  1         /-^«  ii  .    I  cul.  tut.  Cnbald.  Tli4- 

ftot  admitted  Tutor  ^i  or  it  by  other  Circumltanci:§  it  may  ftar.  ^<«fl, op.  verb,  ni- 
appear  that  the  Teftator  would  that  he  (hould  have  the  Le-  tor. 
gacy,  albeit  he  did  not  undertake  the  Tptoirlhip^     Irt  which  IP"\'  ^*  ^^'^^  t"*^'* 
Calc  the  Tutor  not  being  monifhed  to  undertake  the  Tutor-  ,^  L.fi'iS".      d^ 
(hip,  doth  not  lofe  his  Legacy  ^  irga.Erii^a  opinio  com^ 

.  '    niunb  eft  jure  Authcn; 

pr.  §.  hit  omnibus,  de  heir,  &  falcid.  t'cfragapte  CoVlr.  in  C.  j  hann.  de' tefta.  extra,  bed  iliftinguc^ 
te  per  Alex  &  alios  in  d.  L,  fi  Icgatarios.  i  DO.  in  d  L.  fi  Ugai.  C«  d  le^i.  ^  h,  cum  filiu^.  ^ 
liOQ  jure  die  kgi  a.  S.        '  Alex,  fc  Sich;  in  4.  t*.  fi  legatarius.  C.  de  Icga. 

Itemy  if  (7)  the  Lcgataxy  afteh  the  Death  of  the  Tcftaror 
do  accufe  the   Teftament  a$  a  falfe  Tcftament,  he  lofeth  his 
Legacy  therein  bequeathed  ^  i     Unlefs  he  being  Tutor  to  the  *  ^-  ^^  ^c^twi.  6jf 
Teftator's  Children,  or  to  fome  other  havihg  lutcreft,  that  *»  a»»'t>«  "^  ^"^•Jf- ^^ 
the  Teftament  flipuld  not  take  Flate,  doth  proiccute  the  Caufe 
againft  the  Tefliachepti  nOt  in  his  o^n  N^nle,  blit  as  Tutof, 
K>T  for  the  Behoof  of  the  Pupil ' ;    or  unlefs  he  accufe  the  >  L;  tutorem.,^.  df  ^H^ 
'  Teftament,    not   as  a  falfe    Teftamehtj     but   as   unlawfully  quib.  ut  indi|; 
*nade  "^  j  or  Unleft  he  deflft  from  the  Suit  before  Sentence  be  ^lo  ir^eh      uU^^'* 

fiven  ^  ;    In  tlidc  and  divers  like  Cafes  he  doth  not  prejudite  ta^7ttdicium^d*ful!^ 
imfclf  °.  impugnat,  quam  dc  jii^ 

re  difputac^ 
^  Sich.  ih  Rub.  de  nis  qtiib.  ut  indignii  C.  n  7.  per  L.   t.  &  per  L.  aliain  eaiifam  cod.  tic.        •  D^ci- 
koret  in  c.  ex  CO  de  reg.  jur.  6b    Gabr.  J.  torn.  coticL  1  6.  tit.  de  reg.  jur.  cobd.  1.     Vig.  method,  inn 
^ivil.  lib.  i%i  c.  8.  c«u£  17; 

j^ffn,  if  (8)  the  Legatary  cancel  or  deftroy  theTcftamcnU  h«        T      ^  ?Q     1 
lofeth  his  Legacy  ^     And  fo  it  is,  though  he  do  not  deface  pl.fiquiscumfalfQ  §. 
the  Tcftament,  but  maUcioufly  and  fraudulently  conceal  the  divut.  L.  fi  qtiti  patrisi 

f^n^^q,   .  '  Ad  I,  t.  Gornel.de  fal. 

Ifftn,  if  (9)  the  Legatary  of  his  o^t\  Authority,  Without  i  i.  fi legatonjii. C.  d< 
the  Confeni  of  the  Executor,  do  apprehend  and  occUpjr  the  lega*' 
Lfg^cy  to  hhn  bequeathed,  he  lofeth  his   Right  and  Intercft  1  x.  i.  ^uomm  legato t 
thereunto  ^i,     For  he  may  riot  be  his  own  Carver  in  this  Cafe,  mm.  ff.  L.non  dubium. 
but  ought   to  receive  his  Legacy  at  the  Hands  of  the  Exe-  C.dclcga. 
cutor  * :     Which  Executor  ought  firft  to  haT?c  all  the  Icfta-  •  sich.  ind.L.nondii-H 
tor's  Goods  and  Chattels  in  his  Hands,  for  the  Payment  and  bium  PcclTms,  tit.tei^ 
Uifcharge  of  the  Teftator'*  Debts  '  j  which  Debts  Ought  to  be  ^'^J'/^'-  94- 

•J  u  i?.       T  •      u  'Old.  lie  a^ftioo;  clalT^ 

paid  before  Legacies  \  ^.  ^^^^^   ^  f^^  „^^ 

Feck  ius  ubi  lupra^Qaftr^ 
j&:  Sichar.  in  d.  L.  Hon  dubium,  alfignantesaljath  r^tionem,  nempto4>  detradionem  fnicidiie^  °4L 
fcimua.  C.  de  jure  delik  Paul,  de  Caftiro  In  d*  4*.  nun  dttbiumi  Brook  Abri^g*  )^t.  DcviL  t.  C 
JFulbeck,  foL  47.  . 

The  f  10)  Limitation^  of  this  former  Cohclufiori  afe  theiei 
iTirikf  when  the  Tcftator  doth  in  his  Teftament  give  Licenc;: 
to  the  Legatary  to  take  and  occupy  the  jfame  without  D^U- 

Vol.  11*  F  f  tcjf 


I 

How  f(fiamenfs  become  void*        Part  ViL 

X  Bar.  in  L.  Titia.  §.  vcty  of  the  Exccutor  *.  Which  Licence  may  be  granted  ci- 
2<ociiM  de  Icfe.  r.  Rip.  thcr  cxprefly  or  fecrctly  ^.  Exprefly,  when  thcTcftator  faicfa, 
ff  hu  *  '""TT  '^^'  I  bequeath  my  Horfe  to  -r^.  5..  giving  him  Licence  to  take  him, 
dabium.  a  *Je  leg*.  and  to  pofleis  him  of  his  own  Authority,  without  any  Dcu- 
y  sich.  ind.  L.non  du-  very  to  bc  made  by  my  Executor  *.    Secretly,  when  the  Tc{^ 

i's^h^d^*°<L'L^'  ''  ^^*^^  ^*'***»  '  bequeath  unto  him  my  Horfe,  which  I  will  that 
dubi«m.  d!°i  i  .  *  °*^"  he  qtiictly  enjoy  without  Trouble  or  Moleftation  ■  j  or  by 
•-  Sichar.  in  d.  L.  non  Words  of  like  Importante  ^. 

dubiom,  n,  i%, 

^  Rips  in  d.  li.  t.  ff.  9aonim  legti.  n.  lo»  it,  ia,  1^,  14* 

The  fecond  Limitation  is,  when  the  Legatary  was  in  quiet 
PoiTeiQon  of  the  Thing  bequeathed  at  the  Time  of  the  Death 
^  of  the  Tedator  :  in  which  Cafe,  if  thei^c  be  fufficient  Goods 
^  Socin.confiL  1 1 1.  lib.  to  pay  the  Tcftator's  Debts,  he  may  ftiil  retain  the  Legacy  «. 

1.  Ripa.  ind.  L.  i.n.         ^  ^  '  '  ^     ^ 

I  J.  Olden,  deadion.  Cla£  2.  tftion.  a.  foL  lij»        ' 

The  third  Limitation  is,  when  the  Executor  doth  willingly 
.  permit  the  Legatary  to  take  and  occupy  the  Legacy  without 

^^orL,  ?c  ^''^^'       Contradidtion  *». 

quoriun  eg.  ^  ^^  fourth  Limitation  is,  whca  the  Legatary  doth  appre- 

hend his  Legacy  before  the  Executor  have  proved  the  Will, 
•Paul,  djc  Canr&in  d.  ^^^  undertaken  the  Executorfhip  %  or  before  Adminiftratioa 

i..  non  dubium.  Ratio  be  granted  ^. 

eft,  qtiia  vac:iiire  hirc- 

ditatc,  legatarius  non  dicitvr  Titibfie  occnpare.        'Forte  lanen  ceiKfurift  ecdc*  puniendoi  eSL,  per  Ixp, 

unic.  de  bonia  ioteftatorum. 

The  fifth  Limitation  is,  when  the  Executor  is  negligeoCt 
and  the  Legacy  like  to  perifh ;  as  when  certain  Fruits  or 
Corn  on  the  Ground  are  given,  and  the  fame  ready  for  reap* 

•  JaT  in  d.  L.  BOft  dtt<*   ^^  g^ 

The  fixth  I>im!tation  is,  when  the  Legatary  is  ignorant  that 
>*  diehard,  in  etnd.  L.  the  Thing  by  him  apprehended  and  pof&fTcd  was  bequeathed 
aonduhium.  D.  I.  unto  him  ^. 

The  feventh  Limitation  is,  when  the  Legatary  is  atfo  Exe- 

•Sichard.  ibid.  n.  13.     q^iq^  i^ 

*Tiraq.dcpriTUeg.pi«       ^^^  ^^8^^^  ^^^^  '^>  ^^^^  ^^^^  Legacy  is  l^qucatbed  to  good 
,  cauia,  c.  45.  and  godly  Ufes  ^. 

The  ninth  Gafe  (by  the  Laws  of  this  Realm)  is  where  t 
Thing  certain  is  devifed,  which  cannot  but  be  known  to  the 
Legatary.  For  in  this  Cafe,  he  may  enter  to  the  Legacy  with* 
'Kcllcway'a  Reports,  out  Livcry  of  the  Executor*,  whereas  if  the  Legacy  were  not 
fol.  1 18. ».  93.  certain,  he  could  not  enter  thereunto  without  Danger  of  Loft 

«  Kcncwty  ibi  fapr.  ^  ^jj^  Legacy  ».     But  in  thefe  and  other  Cafes  the  Legatary 
-pid.de  adion.  claf.  ^^^^i  not  lofc  his  Legacy  " !     Albeit  (if  need  be)  he  toay  be 

£    adion.     interdidl.  n^  ^         a.         fi      £k^    «  ' 

quod  legator,  fo.  109.  compelled  to  rcftore  the  flhac  ^.  .  - 

*  d.  L.]i . qyonim  lega- 

torom.  ft  ibi  Zaf.  £  Ripa  d.  L.  non  dubium.  ft  ibi  JaC  ft  Sicb. 

[     560     ]     •       A.  gives  B.  a  Legacy  on  Pain  of  Forfeiture  of  it,  in  cafe  he 

Should  give  his  Wife  (whom  he  made  Executrix)  any  Trouble 
in  RcUtiQu  to  bis  Eflate  'r  Z\  brings  a  Bill  againft  the  Wife, 

for 


I 

/ 


/ 


! 


Part  Vlt.         How  TeJIaments  ^hecome  void: 

lx>r  uhich  there  was  very  little  Colour,  and  inter  alia  d«mandt^ 
his  Legacy.     The   Chancellor  was  of  Opinion  that  the^Suit 
was  very  frivolous,  but  would  not  declare  the  Legacy  forfeit- 
ed,    Nutt  vcrCiXs  Burrelf  Seleci  Cafis  in  Chancery ^  fo.  i. 

§•  XXIII.     Of  the  Death  of  the  Legatary  before  tho 

Legacy  be  due* 

!•  If  tie  Legatary  die  before  tie  Legacy  be  due,  the  Legacy  is  «f*» 

tinguijbed.  ^ 

2.  Aftmple  Legacy  heginneth  to  he  due  at  tie  Death  of  tie  Tr,  * 
tator. 

3.  What  if  the  Legatary  die  at  thefamt  Infant  when  the  Tef 
tator  dlethp 

4.  If  the  Prince  die  before  the  Xefator^  his  Succejors  may  ob-t 
tain  the  Legacy, 

5.  A  conditional  Legacy  is  not  due  before  the  Condition  be  ^ar-     . 

tant.  •  .  ^  t 

<5.  Jf  the  Legatary  die  before  the  Condition  fte  fMtn/it,  the  Le^ 

gacy  is  not  transferred  to  his  Executors^ 
7,  Lxtenftons  of  this  former  Concluf on ^     ,  "     ' 

B.  Limitations  of  the  fame  Conclufion. 

9.  If  the  Legacy  be  referred  to  a  certain  Day^  whether  it  begin 
to  be  due  at  the  De^th  of  the  Tejiator. 

10.  When  the  Day  is  utterly  uncertain^  the  Legacy  is  as  if  it 
were  conditional, 

1 1."  What  if  the  Day  be  certain  infqme  RefpeHs,  and  uncertain 
in  other  Refpefls  ? 

IF  (1)  the  Legatary  die  before  the  Legacy  be  due^  the  Le- 
gacy is  extinguilhed  *.     That  we  may  know  when  the  Lc-  *.L.  fi  poll.  fF.  ^oan^ 
gacy  is  due,  we  are  to  confider,  whether  the  fame  be  pure  aqd  *^'  ^^  ^*  ' 
lininlc,  or  cQnditiohai,  or  referred  to  a  Day^.  ^Gloff.inRub.dcconAi 

*  '^  ,  &  demon,   ff.     Graff. 

jhcf.  pom.  o^.  §.  Jegat.  q.  43.  in  pri^. 

When  (2)  the  Legacy  is  pure  and  fimple^  the  Day  wherein 
the  Legacy  beginneth  to  be  due  is  the  Day  of  the  Death  of 
ihe  Tcrtaior  ^  :     Ami  therefore  if  the  Legatary  die  before  that  •^-  ^^^%  ^«»  »P*«- 
Day,  the  Legacy  Is  void  ;  neither  can  the  Executors  or  Admi-  ^I'Si   ""^"^^ 
niilrators  of  the  Legatary  demand  the  i^jime  ^.     Infomuch  that  d  a.*  l.  a9ie*  $•  com 
if  the  Teftator  by  his  Laft  Will  do  bequeath  his  Lands  and  7  c-  tripUci. 
nements  to  7*.  5.  and  to  bis  Heirs ;  yet  if  f.  S.  die  before 
the  Teftotor)  the  Devife  is  meerly  void  ;  and  To  the  Heirs  of 
the  faid  J.S.   cannot  recover  the    Land  by  Force  of  the 
Will  ^.     And  (3)  fo  it  is  although  the  Legatary  live  as  long  «  T\owd.  in  ctfa  inter 
as  the  Tcftator.     For  if  he  do  not  over-live  the  Teftator,  but  Brett.  &  Rig.  Do. Cokc 
that  they  die  both  at  one  Inftant,  (both  perad venture  being  ^^^''^^.^^^aVf  ^*'*^'**' 
drowned  together,  or  both  being  ftruck  to  Death  with  the  ipSbu/fimurmorruw. 
Fall  of  an  Houfe  ^  0  ^^  ^^^  C^^<^  ^^^^  t^e  Legacy  is  not  due  ff,  belio,  ruiua,  naufrag. 
and  confequcntlj  riot  tranfmlffible  to  the  Executors  or  Admi-  .«i«r  praefumifnr  priut 
niftrators  of  the  Legatary.    But  if  the  Legatary  do  over-live  -^"^^^  K^S^.jo. 

F  f  2  the  t  U  lu^  C  de  refik. , 


■ 

I 


Hozm  7eJiafnenU  be^wu  void.        Pnrt  VTl^ 

[      r5i      ]  tl>e  Teftator,  though  it  be  but  a  very  little,  even  a  Moment, 

^  Caftr.  ill  d.  L.  quoxi  then  ilic  Legacy  i^  due  •*,  and  fo  may  be  recovered  by  the  Ezc« 

'1  Iraq,  dc  jud.  in  rcb.  cutors  or  Admlqiftrators  of  the  Legatary  !.     Neither  is  it  ma- 

ahift^jTcL.  Mu^^^^  terial  whether  the  Legatary  did  know,  or  were  ignorant  ^  of 

dc  inftit.  &  fub,  n.  V.  the  Legacy  ;  Qr  whether  the  Will  were  proved,  or  the  Adini* 

i  L.  fi  poft  dicOT.  ff.  niflration  of  the  Goods  committed,  whiles  the  Legata^  lived': 

'^T'^ulf "  ufndo'di*:*  ^^^  "■  ***^^  Cafe  alfp  the  fame  is  due  to  his  Executors  or  Ad^ 

3cir.ced.ff,  niinlftrators,     Hovybeit  (4)  the  former  Conclulion,  that  if  the 

»  L.  unic.5  ffn  nxjtew.  Legatary  die  before  the  Teftator,  the  Legacy  is  extinguilhed, 

c  dc  cad.  tollcn  J)ycr  ^Jq^||  ^^^y^  \^]^  where  any  Thing  i^  bequeathed  to  the  Ptincc; 

,  to .  3  7.  371-  pyj.  tiioqgi,  tl^e  Prinpc  die  before  the  Teftator,  yc^  the  Legacy 

•"  L.  quod  princ.  ff.  dc   ]$  Jue  ^Q  his  Succeffor  ^„ 

Wlien  (5)  the  Legacy  is  conditi(/fiqlj  the  Day  wherein  the 

Leg»9y  beginneth  to  be  due  is  the  Day  wherein  the  Coodit]08 

»  L  unic^.  finautem.  j^  performed  »» ;     And  therefore  (6)  the  Rule  is,  that  the  Lc- 

^. .  dc  cad.  tol.    Bar.  in         *  ,    .        ...  ^  •  m       u   r  »       ^       j.  •         i_ 

L.fipoa.ff.quaudodicii  gatary  dying  in  the  mean  while,  before  the  Condinon  be  pcr- 
kg.ccd.  formed,  the  Legacy  is  cxtingui(hed  <^.     \Vhich  Rule  (7)  is  cx- 

*  L.  intercidit.  ff.dc 'tended,  ahhougli   the  Legatary  were  one  of  the  1  cftator's 

in  a.  L.    f.  poft  diem:   Children  P. 
4*  Gloff.  in  L.  unic.  d<; 

|) is  qui  ante  a|>er.  ub.'C.  YaHi.    de  fticceff.  pro^reff.  \.  3.  §.  i^.  o.  19.  qux  opinio  coqunnim  dl^ «; 
^  Utius  per  Mantic.  4c  coiijed.  ^It.  vol,  1.   p.  tic.  20.  n.  ^. 

lUfOf  Although  the  Condition  were  referred  to  the  Will  of 

the  Legatary.     For  Example  \  the  Teftator  g'vcth  to  jf.  B, 

an. hundred  I'ounds  if  he  will :     For  in  this  Cafe  alib«  if  the 

t^egatary  die  before  he  have  declared  himfelf  wilRng^  the  Lc- 

1  U  fi  ita.  5.  fi  ^lii.  4c  g»cy  is  extinguiflied  ^y  and  fo  npthing  js  due  to  his  Exccuron 

leg.  I.  ff.  gr  Adminlftrators.     Likewife,  if  the   Condition  he  aUemative^ 

whereof  one  Part  is  iimple,  and  the  other  conditional,  if  the 

Legatary  die  before  the  Condition  be  performed,  the  Legacy 

fUcumillud.ff.quand.  Is  Utterly  void  ^     For  E^cample  ;  the  Teftator  doth  bequeath 

4ic»l^.cca.  to  ^.  B,    all  his  Plate,  and    if  his   Wife  have  a  Child,  =r 

hundred  Pounds  :  Albeit  A*  5.  do  over-live  the  Teftator, 
but  die  before  his  Wife  have  a  Child,  the  Executors  or  Adxn:- 
niftrators  of  the  Legatary  can  oeither  obtaii^  the  hundred 

•  DD.  in  d.  L.  cum  il-  Pounds, .  noc  the  Plate  f. 

lud.  ^tiologia  ell, quia 

in  altcroacivis  noD  fon^  di|o  legata,  fed  ununit 

I 

«  Vigel.  method,  jur.       Limitations  (8)  of  this  former  Rule  arc  many  !.  Firft  whe» 
civil,  part.  1. 1. 13. c.  7.  it  is  the  Teftator'?  Will  and  Meaning,  that  the  conditional  Le* 

except.  2.  Y»<*«  Maut.  ,  r-ju  ^ 

\,  to  tit.  II.  gacy  be  tranfmuted  \ 

»*  Vafq.  dc  fucceff.pro- 

grcff  1.  3.  §.  Itt.  P«  ^4*  Ub.  3.  §.  ^9.  n.  if.    Bar  in  L.  1|  it  cuL  §.  |u)C  avtem.  de  \tig.  I.  ib  fiiL 


Secondly,  when  it  doth  not  ftand  by  th^  Legaitary  vhere- 


cond.  &  demon  ^Qf  which  Difference  \re  have  fpoken  before  ».) 

•  Kwd'ca:  ft:^de      Fourthly,  when  the  Legacy,  which  was  firft conditKnul,  k 

cond.  &  dcoion.    &  aft^rwsfds  repeated  without  any  Coiidipon  ^, 

Caftr.  ibid.  •         '    '  nftfalfa 


|?azt  Vl^        H(W  TeJlamenU  become  voi4* 

Fi(tbly»  when  the  Tcftator  dpth  give  the  Legacy  upon  Cob-  ^       u-  c  4 
^ition  afterwards  to  be  exprcflcd,  but  exprcfleth  nonc^.  &flib. 

tlnally,  wherefoever  the  Condition  doth  not  make  the  Le- 
gacy conditional,  (cithier  becaufe  it  is  fecretly  incl^4cd  ^  in  the  <  L.  il  dies.  $.  alt.  C 
Difpofitioq,  or  rcjefted  ^y)  it  doth  not  hinder  the  Tr^nfmif-  J^nd.  di^»  Jcg.  c«^ 
fion  of  the  Legacy  to  the  Executor!  or  Ad^iniftrators  of  the  tl^:^^^o  n.  j! 
Legatary  deceafed,  no  i^pre  ch^n  if  K  ^^f^  ^  4^P^^  ^^^  P^^       \     c62     1 

^gacy,  4    L,  conditionw.    d^ 

condlc.  InA.fr.  §.  impof* 
{ibUis.  Indity  de  bsred.  inH.  ^  fupra  §§.  ^  ^  5-  PfU^r ^ 

\7hcn  (9)  the  Legacy  is  referred  to  a  Day,  thtn  it  is  mate^ 
fizX  whether  the  Day  be  certain,  oruncertain«  or  ia  fome  Re? 
fpeA  certain,  and  in  other  RefpeA  uncertain. 

Id  the  firfl  Cafe,  that  is  to  fay,  when  tie  Ihy  14  artatn^ 
the  Legacy  begihneth  to  be  dpe  at  the  Time  of  the  Death  of  ^  * 

the  Teftator,  ahhough  it  cannot  be  demanded  cffcflually  be- 
jfore  the  Day  do  come  *.     And  therefor'e  if  after  the  Death  •  V  ««<?«'•«  ^«««  M 
of  the  Tcftator,  the  Legatary  die   alfo  before  the  Day  of  ^!!^'l\\%^  ^ 
Payment,  the  Legacy  is  tranlmitted  to  the  EifeCutors  or  Admi-  * 
niftratbrs  of  the  Legatary,  as  if  it  had  been  a  pure  and  Ample 
jiiCgacy  ^.     for  Example ;  the  Tcftator  doth  bequeath  to  A.  £.  f  l.  p  diei.  ff.  qmadft 
ia  hundred  Pptjnds  at  Eajien  Anno  Dotr^ini  xftoo.  and  after-  dies  leg.  ced.  S!  home 
>vardsdieth,  and  after  him  the  JjCgatary  dieth  alfo  before  dcvifcipl  »1W  s.d^ 
[^ajter  Anno  1600.  in  this  Cafe  the  Executors  or  Adminiftra*  uwrt"iSvic/uncorc 
iors  of  the  l^egatary  at  Eajler  1609^  may  demand  and  recover  kz  Executors ledeWo^ 
Vhe  Legacy ;  becaufe  the  Time  is  certain'  (in  the  Reputation  ^"'^  *«  mony,  ou  Ic 
pf  Law)  as  well  in  Refpeft  of  the  Qneftion  «;A./i,>s  in  Re-  t™Srt™b^^^^ 
fpcft  of  the  Que(^ion  v/hther^^  a^  may  be  feea  in  the  follow-  tit.  Derife,  h.  m,  4^! 

ksg  Paragraphf  «  PD.  in  d.  L.  O  die» 

qii9n4o  iifes  1e^.  ccd^  qraf  Thcf.  com.  op.  §.  Icgat.  a.  43..  n.  3,  4,  5. 

In  the  fecqnd  C^fe,  that  is  to  fay,  when  {16)  the  Day  is 
'^lieriy  uncertain ^  the  Legacy  is  compared  to  a  conditional  Le- 
gacy ** :     And  therefore  if  the  Legatary  die  in  the  mean  Time,  **  t-.dlei  Ineerttts.  ff.  e^ 
\\it  Legacy  ig  loft,  without  De,vqlutjqn  thereof  to  the  Exccu-  ^'^^'  ^  ***^^°- 
prs  or  Adminidirators  of  the  Legatary  deceafcd  \     For  Ex-  it.  unic  %.  fin  aaten, 
ample  ;  tne  Teftator  faith,  t  fio  bequeath  to  A*  B.  an  hundred  C.  d«  c*d.  toil, 
'^om\^%  v^,ken  he  Jhall  U  n^arried  :^    or  thus,  I  bequeath  to  A, 
B*  an  hundred  Pounds,  to  be  pa  4  when  he  Jhqll  be  married  : 
Jiere  the  Day  is  utterly  uncertain ;  fpr  i^eiiher  is  it  certain 
ipuheftf  neither  yet  whether,  the  Legatary  il^all  tnarfy  before  the 
Event.     And  therefore  if  the  Legatary  die  before  he  be  mar- 
ried, his  Executors  or   Admiaif^rators  have  no  i\.£^ion   or 
ktght  to  demsind  the  Legacy  ^.    Neither  is  it  material,  whc-  "  dd.  in  4  f  fia  a»r 
tber  the  Day  be  joitKd  to  the  ^ubftance  pf  the  Legacy,  ay  in  *^°** 
the  former  Example,  or  to  the  Execution  thereof,  as  in  the 
fecond  Example :    For  it  is  not  devolved  either  in  the  one 
Cafe  or  in  the  other  K    But  if  the  Teftator  bequeath  to  A.  B.  *  »»«••  >«  L.  fi  coi  f. 

hoc  autem.  deleg.  v 
fioft  gioiT.  in  L.  S«  jus.  adTrebel.  ff.  Ic  Ala.  ibid.  Mant.  de  conjetSl.  n!t.  voi.  1.  ii.  tit.  %o.  n.  3. 
&  eft  eomtnirab  opinio,  rede  Graf.  Thef.  com.  op.  ^.  Icgaram.  q-  43.  1  7-  Legato  Titio  rekiftt 
ka  nt  Mcviamduc.  ill  ustorenh,  an  fit  modale  vcl  condfciona).  Vide  Men.  trad,  de  pnefump.  lib.  4. 
piW.  146.  B*  17.  Ctaf.  Thp£fur^  eum   o^.  %.  kgatMm.  q.  4S  n.  2.  '      '   ^ 

aa 


Hew  Tejlaments  become  void.    '     Part  VIL 

'         an  hundred  Pounds  for  and  t6«rards  her  Marriage^  and  (he 
^1         ^  ,,     die  before  Marriage,  yet  is  the  Legacy  due  to  her  Executors 

^Dycrfol.    59   Fulb.  a  j     •'  -n.    *        m 

iicDcvifc,fol%6.       or  Admmiftrators»».      .  ^  ^      • 

In  the  third  Cafe,  that  is  to  Uj^  Tvhen  (11)  the  Day  ii 
partly  certain,  and  partly  uncertain,  we  are  to  diftinguifli, 
whether  the  Uncertainty  be  in  Refpeft  of  the  Qucftion  ff^be* 
ther^  or  of  the  Queftion  When* 

If  the  Uncertainty  be  in  RefpeA  of  the  Queftion  vobetberj 
not  of  the  Queftion  whetiy  as  if  the  Teftator  do  bequeath  an 
hundred  Pounds  when  his Sonjball  come  to  the  Age  ofiLi  Years i 
(for  here  it  is  certain  when  he  fhali  be  of  that  Age,  but  un- 
certain whether  he  fliaii  live  till  he  come  to  that  Age  >}  in  this 
f      r62      V     Cafe  we  mull  yet  again  diftinguiiii.     For  either  1  he  Time  i^ 
^       joined  to  the  Subftance  of  the  Difppfition  ;  as  when  the  Tef- 
tator faith,  I  give  to  A,  B<  an  hundred  Pounds  when  he  cometb 
to  the  Age  of  21  T^crs  i  and  then  the  Legacy  is  not'devoived 
to  his  Executors  or  Adminiftrators,  if  he  die  in  the  mean 
•BaT.  in  d.  L  fictii  §.  Time  *>,  (except  in  certain  Cafes  clfewhere  before  fpecified  *> :) 
hoc  aut^m.^dc  kg,  1,  q^  ^jf^  ^^^  jj^^  .3  j^jj^^j  ^^  ^j^^  Execution  or  Performance  of 

^uando.  diet  leg.  ccd.   t^^  legacy  ;  as  when  the  Teftator  doth  bequeath  to  A.  B,  aa 

If.  Vafq.  defuccefTpro^-  hundred  Pounds,  which  he  willeth  to  be  paid  when  the  Ltgatarj 

^fcff.  1  J,  §,  29.  6.  3.  fhallhe  of  the  Aze  of  2 1  Tears ;  and  then  the  Legatary  dylne  ia 
•Suprapwt.4  iT-fub-'v  'i-  ?•    c  .  '  a  >•     •    -ii     ^  J     ^ 

£^  -     '^      ^    '         the  mean  lime,  his  Executors  or  Aaminiftracors  may  recover 

the  jLegacy,  when  the  Time  is  expired   the  Legatary  fhould 
F  L  M  his  Tcrbi».  C.  havc  been  of  the  Age  of  21   Years,  if  he  had  lived  p. 

quando  dies  leg.   ced. 

J^ar.  &  Paul  de  Caftr.  io  L.  fi  c«ii  $.  hoc  autem    IT.  de  leg  1 .     Alex,  w  L.  Sc  jus  adTrdsel.  in  fin.  ff. 

VaTq.  de  fucceiT.  progrefT.  1-  3.  §.  %S  u.  3.  verb,  quaodoque,  ^c. 

If  the  Uncertainty  be  not  in  refpeft  of  the  Queftion  ^nke^ 
ther^  but  of  the  Qucftion  'when  y  as  if  chc  Teftator  do  be- 
queath to  A.  B.  an  hundred  Pounds,  when  the  Executor  of 
the  Teftator  fliall  die  ;  (for  here  it  is  certain  whether  the  Ex- 
ecutor muft  die,  (we  muft  alLdie,}  but  when  he  muft  die  it  is 
uncertain  :)     In  thb  Cafe  the  Legacy  is  not  tranfmitted,  the 
•  Lhojufriiodi.  ffquao-  Legatary  dying  before  the  Executor  of  the  Teftator  »•     How- 
fe  L^hlfes*  mcus  de  belt  this  Legacy  after* another's  Death,  if  it  be  duly  confidcr- 
«ofi.  &  demon.  Ceval    cd,  is  not  Only  Uncertain  in  Refpe<9:  of  the  Queftion  wken^ 
dcufufnid.  inulier.  n.  b^t  ajfo  'm  refpeft  of  the  Qneftipn  lahether;  bccaufe  it  is  un- 
cft'  ma  r^TJptf  ut  «^''^^»"  ^^''^  whether  thclx:gatary  (hall  over-live  the  Executor, 
\et  Craf.*  Thcf.  com,  not  Only  when  the  Executor  Ihall  die  y,  as  elfc where  hath  been 
op.  §.  icgatum.  q.  41.   declared  *^. 

A  8.  Vaiq.  de  fucceiT. 

priigrelT  1-  3.  §«  27-  n.  ^i-      ^  d.  L.  hxres  mcus.  de  cond.  &  dexnop.  IT.      ■  Supra,  part.  4.  f.  1;. 

By  the  Civil  Law  it  is  neceiTary  in  all  Legacies  to  confider 
two  Effefts  of  the  Right  of  the  Legatee,  {yiz.)  one  which 
renders  him  Mafter  of  the  Thing  devifed,  fo  that  he  ouy  de- 
mand the  Delivery  thereof  immediately ;  or  where  it  is  not 
demandable  till  a  certain  Tmie  to  come ;  the  firft  of  thde 
Ifiefls  is,  that  then  the  Tim^  is  come  in  which  the  Right  of 
the  Legacy  vefts  in  the  Legatee,  for  then  the  Legacy  is  due; 
r  nd  in  fuch  Cafe  if  the  Legatee  dies  before  he  hath  received 
the  Leg^icy,  it  is  tranfnvffiblc  to  the  Adminiftrator }  and  tho* 

a  certain 
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a  certain  Time  is  fixed  for  the  Payment  thereof,  yet  fince  (he 
Legatee  had  acquired  a  Right  by  furviving  the  Teftator,  he 
tranfmits  that  Right  to  his  Adminiftrator  whether  he  die  be- 
fore or  after  the  Payment  \  and  this  s^grces  with  our  Law  as 
in  the  Cafes  foUowing. 
jr.  The  Father  devifcd  to  his  Daughter  Mary  coo/,  to  be  ^Urhvcx^u^Knifii, 

•T.  r  x        1  1  t  •  t  •  t     ifir^  Rep-  *o  Chan.  91. 

paid  out  of  Lands  mortgaged  to  him,  which  Mortgage  was 

forfeited  in  his  Life-time  ;  the  Daughter  married  the  Plaintiff,  • 

and  both  fhe  and  her  Father  died  before  this  Legacy  was  paid  ;  n 

but  the  iame  was  decreed  for  the  Hufband. 

Devife  of  100/.  to  M/rry  Frith  to  he  paid  io  her  on  the  2gth  Inmoeent  &  ux"  Terfos 
Day  of  September  1668.  fhe  died  before  that  Day,  and  Mar^  Z?'"^ ^  thin 
^^r^r  the  Wife  of  the  Plaintiff  adminiftercd;  and  then  the     *P*  *° 
iiufband  and  Wife  exhibited  a  Bill  in  Chancery  for  this  Lega- 
cy, which  the  Defendant  refufed  to  pay,  pretending  that  it 
was  not  demandable  by  the  Admin iflratri^i  becaufc  her  In- 
teftate  Mary  Frith  the  Legatee  had  it  upon  a  Condition^  which 
was,  if /5^  ''wrf  ////  the  2(^th  of  September,   £sfr.,  which  being       r     ^g  .      ^ 
now  di/penfsd  witbal  by  the  Aft  of  God,  viz-  by  her  Dea£       L     5  4     J 
Before  that  ^ime,  the  Performance  of  that  Condition  is  become 
impoffible ;  but  the  Court  was  of  Opinion  that  an  Intereft  was 
vetted  in  the  Legatee,  which  was  tranfmifiible  to  her  Admini- 
ftratrix ;  and  decreed  the  Legacy  with  Intereft  from  the  Time 
of  the  exhibiting  the  Bill. 

A  Legacy  of  30/.  was  devifed  to  an  Infant  to  put  him  put  Bario%o  verfus  €rMt^ 
apprentice  to  fome  Trade,  and  before  he  was  of  a  competent  >  ^*^'°-  *'5« 
Age  to  be  placed  out  as  an  Apprentice,  he  died ;  it  was  decreed 
that  this  Legacy  fhall  go  to  his  Adminiftrator. 

The  Father  made  a  Settlement  of  his  Lands,  and  amongft  Lord  Pi«rfrfU  Caft, 
other  Things  to  Truftees  to  raife  4000/.  a-piece  for  each  of  his  1  Vcrn.  104; 
'D2LVL^ttts  payable' at  Tiuenty^oneor  Day  of  Marriage,  and  com-  a  Vent.  366.  S.  C- 
petent  Maintenance  in  the  mean  Time,  in  cafe  he  fhould  not 
otherwife  direft  by  his  Will ;  and  afterwards  by  his  Will  he 
devifed  4000/.  a^piece  to  his  two  Daughters  to  be  paid  to  them 
refpedively,  in  fuch  Manner  as  by  the  faid  Deed  of  Settlement 
was  declared  j  and  100/.  per  Ann.  for  their  Maintenance,  as 
by  the  faid  Deed  was  appointed ;  but  one  of  the  Daughters 
died  unmarried  ar,d  under  Age  before  her  Portion  ^could  be  raUV 
ed  \  and  the  Father  being  dead  foon  after  this  Sectlement  was 
made,  the  Mother  adminiftercd  to  her  Daughter,  and  exhibited 
her  BUI  againft  the  Heir  at  Law,  and  the  Truft-ees  named  in 
this  Settlement,  to  have  this  Legacy  of  4000/.  and  Intereft 
thereof  from  the  Death  of  her  Daughter,  to  be  raifed  out  of 
the  Tmft  Eftate,  infifting  that  it  was  dehitum  in  prafenii 
to  her  Daughter,  folvendum  in  futuro ;  and  therefore  being  an 
Intereft  vefted,  it  ought  to  go  to  her  Adminiftratrix ;  and 
that  it  being  a  Duty  ariiing  by  the  Will,  'cis  in  Nature  of  a 
Leg;^cy  ;  for  the  Deed  was  only  to  take  Place  if  the  Father 
made  no  Appointment  by  his  Will ;  but  decreed  that  this  Sum 
of  Money  ftands  upon  the  Deed  only,  an,d  that  the  Will  is  a  "        ' 

Confirmation  thereof;  and  that  it  was  to  come  wholly  out  of  *  ^ 

the  Lands,  and  the  perfonal  Eftate  was  not  made,  fubjefl  by  the 
Will  to  the  Payment  thereof* 

The 
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.  • 

if««tftnlittJP«#,ft%ilL      1?iie  Father  by  his  laft  Will  devifed  200/.  a-piecetothe 
A'S-  two  Children  of  T.  S.  at  the  End  of  ten  Tears  after  his  De- 

ceafe,  but  both  the  Children  died  within  that  Thne }  this  wa^ 
adjudged  a  lapfed  Legacy ;  for  where-ever  the  7ime  is  annexed 
to  the  Legacy  itfelf  in  fuch  Cafe  if  the  Legatee  dies  before  that 
Time  happens,  'tiif  a  lapfed  Legacy ;  but  where  tht  Payment  of  a 
Legacy  i$  to  be  made  at  a  Time  to  come,  there,  if  the  Ixea- 
'  tee  dies  before  that  Tihie^    the  Legacy  is  tnuifmifiible  to  his 

Adfoiniftrator,  becaufe  an  Intereft  in  the  Sam  was  refied  in 
the  Legatee  immecfiatdy  upoTn  the  0eath  of  the  Teftator, 
.  ft-ji  »-w  *    though  the  Payment  was  to  be  made  in  futuro. 

•    «P-  34*  ^  Legacy  irr^s  giveh  to  a  Feihe  Covert  t^  be  fat  J  to  her  dgiteea 

Montis  after  the  Deali  of  tie  Tefidtotr  ;  Ihc  died  Within  chat 
Time ;  adjudged  that  her  Hufb'arid  was  intitled  to  this  Lega- 
cy, becaufi:  the  Wife  had  ^n  Intereft  in  it  before  the  Day  o^ 
I^ayment,  and  fuch  an  Intereft  which  he  tnight  hsite  releaied. 
One  makes  his  Wife  Executrix,  and  gives  her  all  hi*^  Goods 
and  Chattels,  provided^  that  ifjie  Jiall  4ie  mtBout  Igut  hj  tie 
faid  TeftatoTi  then  after  ier  Deceaje  80/.  fliall  remain  t&  the 
Teftator's  Brother  J.  Si    lOht  Teftatof  dies. 

J.  8.  the  Brother  died  in  the  Life-time  0/  the  Wife,  and 
then  the  Wife  dies  without  ISxtt^ 

I     5^^     ]  ^^*  *^'*  ^^^^  Intereft  from  the  Wife's  Death,  and  Cofts^ 

yffett  decreed  to  the  Executors  of  J.  S,  the  Teftator's  Brother. 
Pinbufy  Vj  £ltini  1  TVilliams  563*     2   Vern.  347* 

One  devifed  the  Refidue  of  his  perfonal  Eftate  to  fix  Perfbos^ 
to  eaci  of  them  a  fpcti  Part^  and  made  them  Executors,  hfjt 
40ne  of  thefe  fix  Executors  and  reiiduary  Legatees  died  in  th4 
Life-time  of  the  Tcftaton 

This  is  a  lap(ed  Legacy  as  to  one  fixth  Fart,  the  refiddary 
Legatees  being  Tenants  in  Common,  and  not  Jointenantsj 
.  and  therefore  the  Legacy  {hall  not  furvive,  but  go  to  the  Tef^ 
tator'snext  of  Kin,  according  to  the  Statute  of  DiftribtztionSi 
But  if  any  Legatee,  where  there  is  a  jdint  Devife,  dies  in  the 
Life-time  of  the  Teftator,  it  fiiall  go  to  the  furvivipg  Legatees. 
Page  V.  Page^  l  WiUiams  4J89J 
^  Sir  Tiomas  Doleman  by  his  Wbt  gave  ievrhd  Legacies  and 

(inter  aliaJ  506/.  to  his  Nephew  Lewis  Doleman^  payable  at 
his  Age  or  twenty*five,  and  charged  his  Land  with  the  Pay- 
metit  of  *hi3  Debts,  Legacies,  £^r.  and  foon  after  died.  Lewis 
Doleman  died  an  Infant  about  fixteen  Tears  old,  having  left 
his  Mother  Executrix. 

Where  there  is  a  Bcqueft  of  atiy  Sum  of  Money  out  of  a 
perfonal  Eftate  to  one,  to  be  paid  at  his  Age  of  twenty-one  or 
twenty-five  ;  if  the  Legatee  dies  before  the  Time  of  Payment^ 
It  becomes  notwithftanding  a  vefted  Legacy  trahfmiffible  to 
Executors  or  Admisiftrators  ;  but  in^here  fuch  Legacy  is  de- 
vifed out  of  a  real  Eftate,  and  thf  Leglttee  dies  before  the 
Time  appointed  for  Payment,  there  the  Legacy  (h^l  fink  into 
the  Land  y  becaufe  Equity  '^ll  not  load  an  Heir  for  the  Bene«» 
fit  of  £xe«titors  or  Adminiftrators* 

And 
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And  fo  it  was  decreed  Chandos  and  Talbot ^  2  WtUiams  (601). 
Paulei  and  Pauleti  i  Vern.  204,  321.  tates  and  Fettiplace^  z 
Vern.  416.     jfennings  v.  Loohes^z  JVilliams  276.  . 

$,  XXIV.     Of  tho  Dcftruaion  of  the  Thing  be- 

queathed. 

1.  The  Legacy  is  extinguijhed,    if  the  Jhifig  Bequeathed  do 
'  P^ri/h. 

2.  ff^at  if  it  perijb  by  tie  FaSf  or  Negligence  of  the  Executor  P 
3*  What  if  tie  Legacy  be  general,  or  do  confifi  tn  ^antity  ? 
-4,  What  if  one  Tiing  of  two  Things  he  bequeathed,  vj\ereof 

the  one  doth  ferijh? 
•     5.  What  if  tie  Tbing  bequeathed  be  not  dejlroyed^  but  the  Forth 
thereof  altered  ?  ' 

IF  the  (1)  TBJng.bcqi^eathed  do  periflx  or  be  deftroyed, 
the  Legacy  is  extinguiflicd  ",  and  the  Legatary  deft itute  '§■  fi  rcslcgata.  inft. 
hi>  Remedy.'    Fbf  txample  5  the  Teftator  doth  bequeath  unto  Fulb^cMf^.*^^^^^^^ 
thee  hxi  beft  Ox,  -which  Ox  is  afterwards  kilFed  ;  in  this  Cafe  ^j^  41/43.         ' 
tbe  Legacy  is  cxtinguifbed  **  5  infomuch  that  neither  the  Skin,  *»L.mortuoboTc.  ff.de 
llor  the  Flefh,  hot  the  Price  is  due  unto  thee  ^     Which  Rule  ^^f  ■  j*-     .         ^  .,  , 
notwjthftandtfaff  is  limited  in  eertiin  Cafes.  -  ^Mining"         ' 

.   Firft,  when  (2)  the  Thing  bequeathed  doth  perifli  by  the 
Faft  or  Negligence  o^  the  Executor ;  as  when  the  Executor 
aftci"  die  Death  of  the'  Teftator  converteth  the  Thing  be- 
queathed to  hi^  own  proper  Ufe**;  or  when  he  maketh  De-  ^  Gloff  io  d.  I.  bovc. 
lay,  in  not  paying  or  delivering  the^Thing  bequeathed  fo  foon  ^*°  ^"'  ^*°**  <^*=^^8-3- 
as  he  may,  after  he  hath  undertaken  the  Executorfliip  ^ ;  or     '  p      . /-/-      -j 
doth  unjuftly  defer  the  Proving  of  the  Will,  and  Undcrtak-  ^  ^  omi^a   dele    ff 
ing  the  Executorlhip '^  i  and  the  Thing  bequeathed  perifh  in  inteliigf,  f/mo'io  pral • 
the  mean  Time;  for  then  the  Legacy  is  not  fo  eijctinguifhed,  cedat intcrpdlatio,  tcI 
but  tliat  the  Legatary  may  recover  the  Value  thereof,  albeit  the  I^ominis,  vclccit.r  dici. 
Tiling  itfelf  be  not  extant «  5  and  albeit  it  woiiUl  have  perifli-  deTlrb*obrfed^^nfofI 
Cd  iikewife  ^,  if  it  had  Been  delivered  to  the  Legatary  in  due  ficit  mora  irrej^nlaria. 

Time  *.  *        nempequxeTtjuramcn- 

to  oritur.  Cagiiol.  in 
-L.  qiiod  tc.  ff.  ^  ccr.  pc.  n  9)r.  'L.  cquis  ff.  dc  iif.  &  frii^Sk.  t  Paul  de  Gaftf.  ml*,  fcrvoBi 
iilii.  J.  (1  pocuta.  de  leg.  i.  L  fenatuseod.  tit  Mant.  de  conjed.  ult.  vol.  L  9.  tit.  la.  n.  34  ^>  Quo- 
mode  coniiabit.rem  etiam  legacario  traditam  pcrire  voIuiiTe,  vide  Kipam  in  1..  quod  te  ff.  6  cer.  pe.  & 
CagnoL  in  eand.  L;  n.  83.'  *  Alex.  Jaf.  &  alii  in  L.  nemo  de  verb.  ob.  ff.  quorum  opinio  efl  com- 
munis, ut  refert  Jaf.  ubi  fupra,  ^  Soarcz.  I.  recept.  fententiarum  h'tera  M.  ant.  a>z.  de  qua  feo- 
tcntia  tanto  minus  dubitatur,  quanto  ihagis  dubitatur  an  res  apud  legatarium  peritura  fuificrt.  Quod  fi 
nianlfcfte  condat  rem  eodem  modo  fuiffe  perituram  apud  legat  irium,  hie  multi  lecedunt  ab  illo  communi 
dogmite!,  exiftimantessBquioremopinionent  cffe,  ut  non  teneaciir  executor.  Soarez.  ubifupra.  Rips- 
10  L.  fiiofulam.  de  verb.  ob.  n.   79. 

Secondly,  when  (3)  the  Legacy  is  general,  or  confifteth  in 
Quantity  ;  as  when  the  Teftator  doth  bequeath  an  Horfe,  or  ' 
an  Ox,  (not  this  Horfe,  or  that  Ox  ;)  or  when  the  Teftator 
doth  bequeath  certain  Quarters  of  Wheat,  or  other  Grain, 
not  this  or  tltat  Grain  lying  in  fuch  a  Barn  or  Garner  \  this 
Kind  of  Legacy  cannot  perifli,  though  all  the  Teftator's  Cat- 

Vol.  H  G  g  tic 
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k  L.  inccndium.  c.  fi  ^jg  ^q  perifli,  and  all  his  Corn  be  confumed  * ;  and  thcrefiore 
ccr.  pc.  L  nonampli.    j^^  Legatary  may  recover  his  Legacy.    Unlefs  feme  certain 

us.  ^-  I.  dc  leg.  I.  n.    __,,  .      *>        '«•'•  IT  ••«!  ••  •«. 

Minfing.  inj-iircsle-  Thing  werc  offered  to  the  Legatary,  which  he  withofut  jiift 

gau.  inftit.  de  kg.      Caufe  refufcd  to  take ;  for  then,  if  the  fame  Thing  do  pcrifli 

»  L.  hujufinwii.  5.  fti-  afterwards,  the  Legacy  is  extinguifhed  ** 

cham.&  §.  fi  cu,.  de  Yj^jj.j,y^  ^Ylk^  ^^^  ^,ne  of  two  Things  b  bfequcsrthcd  alter- 
natively ;  as  if  the  Teftator  do  bequeath  hb  Apparel,  or  hb 
Books,  the  one  of  thefe  being  confumed,  the  other  of  them 

""L.  cum're6i§.  fedfi  may  be  recovered  °^ ;  unlefs  the  £le£lion  appertaining  to  the 

^^  l^S-  ■•  Executor,  he  offered  the  one  of  them  tc^fhe  Legatary,  w&kk 

«  L.  hujufmodi.  5.fti-  afterwards  perifhed  •*. 

chum  Ac  $.  fi  ctti  de 

leg.  X.  L.  ftatu.  liberum.  $.  uk.<kleg.  x.ff. 

Fourthly,  (5)  when  the  Thing  bequeathed,  whereof  the 

Form  is  altered,  may  be  reduced  to  his  firft  Matter;  as  when 

^  the  Teftator  doth  bequeath  ipme  Mafs  of  Metal,  be  it  Gold 

or  Silver,  Tin  or  fuch  like,  whereof  the  Teftator  afterwardt 
doth  make  feme  Veffel,  or  other  Inftrument ;  or»  on  the 
contrary,-  the  Teftator  having  bequeathed  a  Cup  of  Gold,  or 
othei*  VefTel,  or  Inftrument  of  Metal,  doth  afterwards  diC> 
iblve  the  fame  to  his  firft  Matter  ;  or  the  Teftator  havuig  be- 
queathed a  Cup  of  Gold,  doth  make  a  Chain  thereof;  the 
Will  of  the  Teftator  by  fuch  Alterations  b  not  prefumed  to 
be  altered,  and  therefore  the  JLegacy  b  not   thereby  eztin- 

*Bar.  Lancet  Dec.  &  guiflicd*'. 

alii  in  L    fcrvum  fiHi.  ;         '  .  ,       .  *      •  ^       ..    - 

§.  fipocuU.  £f.  de  leg.  i>  qtiornm  opinio  eomniitniter  apptobatttr,  ut  refert  Jaf.  cod.  f .  n.   $•  ^ 

But'if  the  Thing  bequeathed,  after  the  Form  thereof  be 

altered,  cannot  be  reduced  to^  that  whrch  it  was  before  ;  as 

Wool  when  it  is  made  Cloth,  or  Timber  when  it  b  hewen  or 

*  made  a  Parcel  of  a  Ship  \  the  Teftator  hating  bequeathed 

certain'  Wool  or  Timber,  and  afterwards  tranflating  the  fame 
to  other  Form^,  from  whence  they  cannot  be  reduced  to  the 
r  L.  Una.  ff.  dc  leg.  3.  former,' the  Legacy  is  extinguifhed  p  5  nntefs  it  dp  appear  that 
Bar.  Paul,  de  Caftr.  ^  the  Will  of  the  Teftator  therein  is  not  changed  ^. 

alii  communiter  in  d  L. 

ferYumfilii.$.  fipocula.  de  Teg.  1.        «  d.  §.  ii  pocula. 


t-Dt  qvibiMplene  vi«  Other  Limitations  there  be  of  this  Rule,  as  alfo 
^^^J^-aSn^urlTavilb*  ^*^*'  ^^^^^*  whereby  Legacies  may  be  loft  :  But  neither  haw 
Til!  c.  ]o^^czvs!^t^\\  '  convenient  licifure  to  proceed  in  the  Difcourfe  thereof;  nei^ 
iibienumerae7o.cau(a5  ther  do  I  think  the  fame  either  fo  needful  or  profitable  to  te 
amittcndi  legau.       .  known,  as  thefe  whereof  I  have  made  Choice,  and  which  I 

have  already  delivered.  And  therefore  I  thought  good  onfy 
to  refer  fuch  as  are  farther  ftudious  in  that  Point,  to  their 
own  more  plentiful  Libraries,  and  more  ferious  Labours,  and 
hert  cut  off  the  Thread  of  this  Tefiamentary  Treatife. 
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The  Principal  Matters. 


A. 

Abatement  of  Legacies.   28, 29 

jiheyanccf  when  the  Fep-limple  (hall  be  in 
Abeyance.  147 

Ademption  of  a  Legacy »  what  it  is.       521 

Ademption  muft  be  proved,  for  it  is  not  to 
be  prefumed.  544 

Where,  when  a  Debt  is  devifed,  and  Ihe 
Debt  is  afterwards  received  by  the  Tef- 
taion  >t  iha]]  be  an  Ademption,  of  the 
Legacy.  548,  549,  550 

yrhere,  when  the  Teftator  gives  his  Child 
a  Portion  by  his  Will,  and  afterwards 
gives  that  Child  a  Portion  in  Marriage, 
it  {bail  be  ^n  Ademption  of  the  Legacy. 

54P 
The  Teftator  by  his  Will  gives    1000/. 

Soutb'Sea  Stock,  afterwards  ferls  Part  of 

it,  and  after  re-purchafcsmore,  whether 

this  is  an  Ademption.  SS^ 

Adminijtrator  and  Adminjflratiofij  cannot  de- 
vife  Goods  he  hath  as  Adminiftratqr. 

189 

Adminiflratorto  Part  (hall  be  charged  with 
the  Whole.  434 

Adminiftration,  where  it  Aall  be  granted 
to  the  Widow  or  next  of  Kin.  224 

AdminiAnitioD  granted  to  two  will  farvive. 

22$ 


Adminiftration  may  be  granted  to  one 
where  there  is  no  Executor,  upon  a  Con* 
ditidn,  and  till  that  Condition  is  per- 
formed. P^g^  308 

Where  it  may  be  granted  for  a  certain 
lime.  310 

Cannot  be  repealed  at  the  Pleafure  of  thp 
Ordinary.  381 

Adm'in'lflrator  durante  minor! £taie,  333,  334 

Such   an  Adniiniftrator  cannot  fell   the 

.    Goods.  ...  335 

Temporary  A dminiftrat ions.  -  336 

Admintfl rations  durante  mineri  £tate^  durante 
abfyntidi  ilf  fendtntf  lite.  336,  337 

Adminiflration  cum  Teflamentc  annest9* 

4<y 
Advancement^  what  (hall  be  an  Advance- 
ment in  the  Life-time   of  the  Pather. 

23*»  23.S 

Age^  when  a  Perfon  ihalt  be  of  fuHicienc 
Age.  218,  219 

AUena^ion,  Tenant  in  Tail  cannot  be  re- 
trained to  alien.  -  171 

Provifonot  to  alien.     179,  180,  181,  i8a« 

,  243,  244 

Alienation,  Condition  not  to  alien,  not 
good.  289,  291 

Alien  may  be  an  Executor  or  Adminiilra* 

i     tor.      ,  /  377 

Deyife  of  Lands  to.  him.,  void.  378 

AUmy  EJate^  Devife  thereof,  includes  botb 

real  and  perfonal.      "  r62»  163 

G  g  z  AH 
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/Ill  my  Goods y  by  a  Dcvife  thereof  a  Leafe 
for  Years  will  pafs.  Page  20 \ 

Jill  my  Lands  and  Tenements,*  thofe  which 
he  hath  in  PoiTeilion  and  Reverfiony  pafs 
by  the  Word  Tenement.  251,  252 

All  my  Tenements y  by  that  Word  two  Houfeis 
will  pafs.  4839  484 

Apojlate  cannot  make  a  Will.  100 

DiflFcrence  between  an  Apoftat^  and  an 
Herecick.  \htd. 

Cannot  make  an  Executor.  365 

Apprentices^    Lands    were  *  charged    with 
1000/.  to  put  out  Apprentices;  the  Mo- 
ney was  paid  to  the  Executor  of  the  Do- 
nor, it  ought  to  be  paid  to  the  Parfon  or 
yicar,  69 

Appurtenances^  what  paflcs  by  that  Word 
in  a  Will.  54,  141,  182,  409 

AJfenty  where  the  Aflent  of  the  Executor 
is  neceflary  to  a  Legacy.  25 

Where  there  are  two  Executors,  the  Aflent 
of  one  is  good.  25,  27 

Where  it  may  be  given  upon  a  Condition 
precedent.  *  26 

AJfent  where  it  (hall  be  effedluai  to  one  in 
Remainder.  \hid. 

The  Reafon  why  the  AfFent  of  an  Execu- 
tor is  neceflary.  27 
Where  it  (hall  relate  to  the  Death  of  the 
Teftator.                                         '  '  Wid, 
An  Executor  refufing  to  affent,  may  be 
compelled-    -  29 
Where  an  Interefl  is  vefted  by  an  Aflent, 

'39,  201 
The  Reafon  why  an  Executor  muft  aflent. 

252 

AJJignee  of  an  Executor,  Covenant  lies  a* 

gainft  him  upon  an  exprefs  Covenant  of 

the  Tertator.  404 

Averment y  where  it  fba!!  make  the  Devife 

.    good.  ^     SS 

Avoidanccj  what  (hall  be  a  good  Devife  of 

the  next  Avoidance.  201 


B. 


*DaRON  and  Feme^  what  Power  a  Feme 
Covert   has  to  make  a  Will.        87  /o  95 
May  by  Will  difpofe  of  what  (he  has  faved 
.     out  of  fcparate  Maintenance.  95 

Bqfiardy  of  BiiO.ards  in  general.  368 

Devile  to  a  Badard  good.     306,  372,  373 
Baftard  is  not  included  by  the  Word  Iffue. 

297,  298 

Where  the  Hu(band  (hall  be  reputed  to  be 

the  leather.  ^99 


By  a  Devife  to  Natural  Childrenf  whether 
Natural  Children  born  after  the  Will 
(hall  take*  P^e  373 

Bi/bopsy  what  they  are  to  give  the  King  at 
their  Death.  fi6 

Their  Laft  Wills  are  to  be  proved  before 
the  Archbi(hop.  433>  434 

Blind-man  may  make  a  Will.  96 

Where  he  cannot  make  a  Will.  iU. 

Bona  notabiliay  what  they  are.       438*  439 
In  what  Cafes  the  Right  of  Adminifiratioa 
is  in  the  Metropolitan.  44a 

The  Debt  is  where  the  Bond  is.  ihid» 

Debt  upon  a  Contrad  follows  the  Perfbn  of 
the  Debtor.  440,  44 !»  44s 

Where  it  is  in  fevera^  Peculiars,  the  Arch- 
bi(hop  hath  the  Right  of  granting  Ad« 
miniitration.  442,  443 

Pleading  of  Bona  notcJnUa,  440»  441 

Bonis  prof^iisy  where  an  Executor  (hall  be 
ch'Jir^cd  de  Bonis  proprih,  391 

Burgage  Tenure  Lands  may  be  devifed.   1 2 1 
The  Will  of  Lands  mail  be  proved  before 
the  Ordinary ;  and  of  Goods,  it  maft  he 
inroUed  before  the  Mayor.  iiiJ^ 

C. 

Cancelling  wiiis. 

Canons  of  King  James. 

Of  the  Canon  Law  as  to  Wills. 

Cefiut  que  Trujl  muft  be  in  Being. 

Charity y  Devife  to  a  Charity  Ihal!  have 

Preference.  219  72,  228,  229 

Shall  abate  in  Proportion.*  29,  72 

Will  to  a  Charity^  diarging  Lands.  muSL 

be  executed  according  to  the  Stature. 

5^t  57 
Devife  to  a  Charity  by  Tenant  in  Tail 

good,  though  no, Fine  levied.  72 

Devife  to  one  and  his  Heirs,  Remainder  to 

a  Charity.    Devifce  dies  in  the  Life- time 

of  the  Teftator,  Remainder  void.  Hid. 
Where  a  Devife  to  a  Charity  (hall  be  good, 

though  the  Will  is  void  in  Law.  67,68 
In  fuch  Cafe  it  is  a  good  Limitation  and 

Appointment.  6^»  69 

Devife  to  the  Poor  indefinitely,  it  is  vefied 

in  the  King  to  difpofe.  69,  72 

Good,  though  the  Name  of  the  Pariiii  is 

miftaken.  70 

Where  diflinfl  Charities  are  deviled  to  one 

Pari(h,  they  cannot  be  altered  bj  the 

Agreement  of  the  Pari(hioners.  iiU. 
The  Heir  at  Law  cannot  alter  the  DifpoH- 

tion  of  a  Charity.  71 

Ic 


537i 


538 
104 

4»9 
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It  muft  be  applied  according  to  tho  Dircc]  i  Where  it  is  a  Condition  prtctdent.  Page  286, 


tion  of  the  Will.  Page  71,  7^ 

Devife  to  a  Charity  in  general.  489 

Dertfe aip'tas  Coufus,  ♦  518 

Chaiuly  what  is  meant  by  that  Word.  498 
Devife  thereof  with  a  Remainder  over,  igz 
Children  cannot  make  a  Will.  73 

Advancement  of  them  in  the  Life-time  of 

their  Father.  2^3 


287 

W\\tn%  Condition  fuhfequent,         287,288 
When  only  in  Terrtrem.  28S 

ConJIruQion  of  Words  and  Sentences  in 
Wills.  148,  149 

Coparceners ^  one  devifeth  her  Property  to 
T.  S,  he  hath  an  Eilate  for  Life  by  that 
Word  Property.  155 


tneir  raincr.  ^s^         y^vjiu  *  *v//«»7.  *^> 

Ciffrr-J-war^^/i/mayfucfora  Legacy  given    Coppers  and  Furnaces  cannot  be  rempved* 


to  Parifhioners,  384 

Codicilt  what  it  is.  13 

The  Definition  of  a  Codicil.  ibid. 

The  Nature  of  a  Codicil.  ,      -4 

Where  it  alters  a  Will.  ibid. 

Where  it  agrees  with  a  Will.  15 

Where  it  is  Part  of  a  Will.    ^  16 

Codicil  nuncupative^  where  it  is  ^ood.  59, 

60 
College^  the  Goods  thereof  cannot  be  dif- 

pofed  by  the  Mafter.  190 

Common,  Tenant  in  Common,  Devife  of 

the  Refduum  to  t«*o  Executors,  bne  of 

them  died,  his  Admlniftrator  fhall  have 


>9S 
Copyhold  Lands  are  not  within  the  Statute 

of  Uies.  127 

Nor  within  the  Statute  for  appointing 
CuardianSm  213 

The  Surrcndrce  devifed  all  his  Copyhold 
Lands  to  T,  S.  who  died  before  he  was 
admitted,  yet  having  a  Right  to  recover 
them,  the  Surrenderor  (hall  (landfeifed 
till  a  good  Title  fhall  be  made  to  the 
Devifcc.  140. 

CopybM  Landsf  the  Statnte  32  //.  8.  dotJi 
not  extend  to  Rent  arrcar  out  of  Copy- 
hold Lands.  '412 


a  Moiety  as  Tenant  in  Common.        40  j  Where  Lands   are  devifed   for  Payment 
Devife  to  two  equally  to  be  divided.     142,]      of  Debts,  Equity  will  not  fupply  the 

143 


Conception  in  forty  Weeks  or  nine  Months. 

402 
Conditions  in  Wills,  what  ihejr  are.  149 
Where  Lands  are  devifed  in'Truft,  that 

doth  not  make  a  Condition.  150 

Conditions  in  Wills,  where  they  are  void 

in  Law.'  153,  154,  243 

When  ihey  afe  to  be  performed,  where  no 

Time  is  limited  for  the  Performance. 

293 
Condition*  how  it  differs  from  a  Modus. 

269,   270 

Conditions^  what  is  a  Condition,  and  not  a 

Limitation  in  a  Will,       173,   174,  242 

What  is  a  Limitation  and  not  a  Condition. 

i53»  240*  245 
Of  Conditions  In  Wills  in  general.       240 
Where  the  Words  make  an  expreis  Trull, 
and  not  a  Condition.  24  * ,  242 

Conditions  precedent,  242,  243 

Conditions  fub/equent.  243,  244 

Of  necefTary  Conditions.  '  253 

Of  impofljble,  and  of  affirmative  and  ne- 
gative Conditions  in  Wills..     258,  259, 

270,  271 
Of  cafual  Conditions.  254,  255 

Of  poflible  Conditions.  259,  260 

Conditions,  where  they  (hall  be  (aid  to  be 
accomplifhed.  264,  265 

Conditions  redraining  Marriages.        2  86 


DefJcdt  of  a  Surrender,  if  there  be  fuf- 
ficient  without  the  Copyhold  Lands. 

183,  184 

Creditors  and  younger  Children,  othcrwifc 
unprovided  for*,  iniitled  to  have  theDe- 
feft  of  a  Surrender  inpplied.  ibisf^ 

Corn  /owed,  where  the  Devifec  and  not 
the  Executor  fhall  have  it.     1 82,  J  83* 

Other  Cafes  of  Corn  fowed.  190,  501 

Muft  be  put  in  the  Inventory  of  the  pcrfo- 
nal  Edate.  421,  401 

Covenant^  Action  of  Covenant  againd  the 
Ex^'cutor  upon  the  Covenant  of  the 
Teftatdr.  404 

It  lies  againft  the  Affignce  of  the  Executor- 

40^ 

Ctj/loms,  Son  by  a  Settlement  of  Lands,  - 
barred  of  his  cuUomary  Share  in  the 
Province  of  TorL  235 

Cujloms^  what  is  given  in  Lieu  of  the  cus- 
tomary Part  there,  fli^ll  not  be  brought 
into  Hotchpot  under  the  Statute  of  Dif^ 
tributlons.  236 

When  all  the  Children  are  provided  for 
there,  the  Inteflate's  Ellate  (hall  go  ac- 
cording to  the  Statute  of  Diftribution. 

ibidm 
In  Tori,  if  no  Child,  the  Wife  (hall  have 
one  Moiety,  and  the  other  be  diftributed 
s^ccofding  to  the  Stature.  ibid. 

Thr 
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The  Cuftom  of  London  tbilows  the  Pcrfon 
of  a  Freeman,  though  he  be  in  Tork, 

Page  236 


D. 


D 


EAF  and  dumb  Perfon  cannot  make  a 
Will.  ^  95 

Deaths  ^c.  Dcvifc  to  his  Wife  till  his  Son 
comes  of  the  Age  of  2 1  Years  ;  he  died 
before  that  Time ;  the  Intercft  of  the 
<       Wife  continues.  140 

Devifc,  that  his  Wife  (hall  take  the  Profits 
till  his  Son  comes  of  Age,  (he  married, 
and  died,  (he  Hufband  ihallhave  no  In- 
tcreft.  .     ^  142. 

Devife  to  his  Executors  till  his  Son  be  of 
the  Age  of  2 1 ,  and  then  the  Son  to  have 
it ;,  he  died  before  that  Time  ;  the  Exe- 
cutors (hall  have  it  till  the  Time  the  Son 
ihould  have  bpen  of  Age,  if  he  had  lived, 

aoo 

Death  of  one  who  is  abfent  may  be  proved 

by  Common  Fame.  '         44J 

.    The  late  Statute  concerning  that  Matter. 

find. 
Devife  of  a  Legacy  to-^.  G.  vuhen  (he  (hall 
be  married  (he  dred  before  Marriage, 
her  Executors  (hall  not  have  It.  34 
To  E.  G.  and  her  Ajigns^  the  Legatee 
died  before  it  was  paid,  it  (hall  go  to  ■ 
her  Adminillrator  as  an  Adignee  in  Lav, 

S4»  39 
Devife,  l^:,  to  E.  G.  to  be  paid  at  the 

Agc-<?f  2 1  Years,  or  Day  of  Marriage  ; 

*  the  Legatee  died   before  cither  of  the 

Contingencies  happened,  it  ihall  go  to 

his  Adminiftrator.  41 

Of  a  Legatee  dying  in  the  Life-time  of  the 
Teftaior.  312,  560 

Legatee  dying  before  the  Legacy  is  paya- 
ble. 30,  31 

Devife  of 'Money  for  an'd  towards  her 
Marriage;  (he  died  unmarried.  3151316, 

Teitator  dying  before  the  Will  is  drawn  in 

Form,  and  leaving  only  Notes.         522 

Devife  to  J.  G,  to  be  paid  when  of  Age. 

Copyholder  dying  before  he  was  admitted. 

140 

^  Del.for  made  Executor,  and  he  proves  the' 

Will,  the  Debt  is  gone.  360 

Debtor,  The  Teftator  makes  his  Debtor 

and.  anoiher  Executors,  and  ReQduary 


I  Legatees ;  the  Debtor  (hail  be  accboot- 
able  to  the  other  Executof  for  half  the 
Debt,  notwithdanding  parol  Proof  of 
the  Teftator's  Intention  that  he  (hoold  be 
quit  of  it.  P/^e  364 

But  if  AdminiAration  is  committed  to  the 
Debtor,  the  Debt  remains*  361 

Debtee  made  the  Debtor  Executor,  and 

.  devifed  feveral  Legacies,  the  L^ebts  due 
from  the  Executor  to  him  (hall  noc  be 
extindl.  363 

Deitfy  perfonj^l  Eflate  firft  applied  to  dis- 
charge them,  ^d  the  re^l  Edate  only 
to  fupply  the  De^ciency.  31 

When  chargeable  on  the  re^l  Efl^e,     31, 

Debts  due  to  the  Teftator,  by  what  Words 
they  pafs.  504,  506 

Defcription  of  the  Legatee  by  a  wrong 
Name,  doth  not  make  the  Will  void. 

48^,  481 

Deiinetf  where  the  A^lion  mufl  be  brought 
in  the  Detinet.  389,  397 

f)evtfe  of  omnia  ^pncf,  what  pa(jS:s  by  theie 
Word§.  19 

Of  Lands  for  Payment  of  Debts  and  Le- 
gacies. 30f  3W  51^ 

^here  Money  is  devifed  to  be  paid  out  of 
Lands,  the  Legatee  may  have  an  A cl ion 
of  Dqbt  againll  the  Owner.         30,  31 

Where  Lands  are  devifed  for  ^yment  of 
Debts  and  Legacies,  I)ebts  upon  Bonds 
an4  fimP'C  Contra^s  ^^c  to  be  paid  in 
Proportion.  32,  33 

By  a  Devife  of  all  his  Lands  and  Tene* 
ments,   a  Leafe   for  Years  will   pals. 

139,  140 

By  a  Devife  cf  all  his  Lands  in  Fec-fim* 
pie,  a  Portion  o'f  Tithes  will  pa(s.     iSiJ^  § 

Devife  to  the  next  of  Kin  of  hisr  Name. 

Devife  to  his  two  Sons  in  Tail,  and  that 
his  Executor  (bould  have  the  Lands 
till  they  came  of  the  Age  of  2 1  Years* 
he  may  enter.  147 

Devife  of  Lauds  in  feveral  Parilhes.     1 55 

Devife  of  all  his  Lands,  what  pafles  by 
thefe  Words.  157 

Devife  of  Money  to  T.  $.  to  be  paid  at  her 
Age  of  2 1 ,  or  Day  of  Marriage,  and 

,  (he  died  before  that  Time,  it  (hall  go  to 
her  Executor.  19J 

Devife  of  a  perfonal  Thing,  Remainder 
over,  good.  196 

Donatio  Cau/a  Mortit,  what  it  is,  and  what 
(hall  operate  as  fuch.     17,  22,  33,  24 
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CCLESUSTICAL  Courts,  bf  ihcir 
Power  as  to  Wills.  Page  428  to  433 
If  the  Ecclcfiaftical  Court  proceeds  with- 
out Power,  the  Common  Law  Courts 
will  grant  a  Prohibition,  but  the  Court 
of  Chancery  will  not  fend  an  Injundli- 

on,  43^ 

EcckfiaP'tcal  Courtsy  Fraud  in  a  Will  of  a 

perfonal  Elbttf,  only  cognizable  in  the 

Spiritual  Court.  436,  478 

EUaion  of  a  Legacy^  where  it  belongs  to 

the  Legatee,   where  to  the  Executor. 

497 
B^uaUy  to  he  divided,  thefe  Words  make  a 

Tenancy  in  Common.  327 

Excommunieaie  Perfon,'  where  he  may  make 

a  Will,  where  not.  >  09 

excommunication,  what  it  is.    .         itid 

The  46 "Days  are  to  be  accounted  after  the 
Publication  of   the  Excommunication. 

ibid, 

Signtficavity  what  it  is.  ibid. 

yrhere  a  Perfon    excommunicated  may 
make  an  Executor,  where  not.    367, 

368 

Executor  effential  to  a  W?I1.  7,  238 

Muft  not  depend  on  the  Choice  of  any  Per- 
fon. ti 

Where  he  (halt  be  compelled  to  give  Secu- 
rity for  the  Payment  of  a  Legacy.    39, 

.40 
Semg  Legatee  (hall  abate  in  Proportiott. 

Two  Executors  are  made  Refiduary  Legattei, 
one  of  thetn  rficd  Inieftate,  bis  Admi- 
nidracor  fhall  have  a  Moiery  of  the  Re* 
Jiduum,  4^ 

Where  he  fhall  take  nothing,  quaienus  Ex- 
ecutor, ibid. 

Where  he  fliall  have  the  Surplus.    40,  41 

Where  the  Debtor  is  made  Executor,  yet 
the  Debt  is  not  difcharged.  42 

Where  an.  Executor  ihall  take  as  Legata- 
ry, and  where  as  Executor.  92 

Executor,  ^here  he  may  enter  and  fell  the 
Lands.  153 

Where  he  may  not  gratify  one  Legatary 
before  another*  227 

Executor,  by  what  words  he  may  be  made. 

Where  he  is  appointed  couditionairy.  253 
Of  fubftituting  an  Execator.  517,  318 
Co-executcrtf  all  mult  Join  lU  an  Action.  324 
Exffutor  of  an  Exeeutor*  324,  325 


One  Executor  refnfing  to  prove  the  Will* 

Executor  made  Refiduary  Legatee.         327 
Executors,  three  Sorts  of  them.  379 

Who  may  be  compelled  to  accept  or  rcfufe.  . 

3S» 

Executor  of  an  Executor,  is  Executor  to 

the  firft  Teftator.        •     329,  414,  415 
Such  audExetutor  cannot  fell  the  Lands 

of  the  firft  Teftator.  3  29 

Executor  of  an  Adminiftrator  cannot  have 

Execution  of  a  Judgment  hzd  by  the 

Adminiftrator.  *      '    ibid., 

He  may  avow  for  Rent.  33a 

Executor  of  hit  own  IVrbng.  337 

Cannot  retain  tofatisfy  his  own  Debt.  338 
In  whait  Cafes  tie  Wrong  may  be  purged. 

34^ 

Where  an   Executor  of  Kis  own  Wron^ 

waftcs  the  Goods,  his  Executor  (hall  be 

liable-  ,  34W  47* 

By  what  A<fts  one  (hall  be  Executor  of  his 

own  Wrong.  4^9 

Where  he  (hall  Le  doubly  chairged.      471 

Executor  m\i\i  account.  464 

Executors,  AdKons  by  and  agamft  them.' 

38tj 

Where  he  (hall  not  take  the  Benelit  of  the 

Statute  of  Limitations  run  in  the  Tef- 

tator's  Time.  44 

Debt  againft  an  Executor  upon  the  fimple 

Contract  of  his  Teflator,  where  good* 

399»  4<5f 
Executor  refufmg  may  ftill  prove  the  Win. 

414,  4ijf 
How  he  may  be  compelled  to  prove  it.  506, 

543 
He  lofeth  his  Legacy.  *  4*^ 

He  iha^  retain  for  a  Debt  due  to  himfelf 

in  equal  Degree.  459 

Executor  rhdy  confefs  Judgihcnt  and  help 

a  Creditor.       ^  460,  461 

He  muft  firft  pay  Debts  due  to  the  King 

upon  Record.  45^ 

He  muft  pay  Judgments  before  Statutes. 

ibid.^ 
Then  Statutes  and  Recognizances,  which 

are  in  equal  Degree.  45.7 

Then  Pebts  due  for  Arrears  of  Rent-  458 
Then  Debts  due  on  Spcciahies.  ibid^ 

Executory  Devtfe  and  contingeul  Remain- 

dcr.  i5f»  15s 


F. 


F 


EE'SIMPLE  by  Devrfe.     16,  31 ,  93. 

J4jri  H4»  »59 
To 


^-j 
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To  difpofe  at  Will  and  Pleafure.  Pdge  141 
Of  Lands,  to  do  with  them  at  Difcretion. 

14!,  142 
Sevifeof  the  Inheritance  if  the  Law  will. 

Of  all  his  Eftate,  paying  his  Debts  and 
Legacies.  144 

iBy  what  Words  d  Fee-fimpld  or  a  Leaie 
fhall  pafs.  ihtd. 

Where  the  Word  Paying  makes  a  Fee- 

fimplc.  144,  145,  147 

Devife  of  a  Houfe  to  T.  S.  for  ever,  this 

b  a  Fee-fimple.  154 

Sevife  to  E.  G»  sLnd  his  AJj^gns^  is  a  Fee- 

(imple.  250 

If  they  or  either  of  their  Heirs  Ihall  fell, 

this  is  a  Fee-fimple  in  a  WilL  158 

By  the  Word  Purcbafe,  i6z 

Fce-fimpki  where  the  Devifie  takes  by  the 

Will  with  a  Charge.  1 6^ 

Feet  due  for  proving  Wills.    Sec  Prolate. 
Fees  for  Copies  of  Wills  or  Iilventories, 

fvhj  one  Penny  for  ten  Lines.      453 
Feiode  fe  cannot  difpofe  his  Goods.      106  . 
Felons  convi3eJ czntkot  make  a  Will.  979  98 
The  Time  of  the  Fa$  done  is  to  be  re- 

fpeifled  as  to  his  Lands,  and  the  Time 

of  the  Judgment  given  as  to  his  Goods. 

ihiJ. 
Cannot  be  Executors.  355,  366 

Forfeiture  of  Goods ^  to  what  Time  it  mull 

relate  '  106 

By  Outlawry.     See  Tit.  Outlatvry. 
Formalities  made  effential  to  a  Will,  not 

to  be  difpenfed  withal  by  ,any  Perfon. 

521,  522 
Fraud  in  a  Will  of  a  perfonal  Eftate  exa- 
minable only  in  the  Ecclefiaftical  Court. 

436 
Fraud  in  a  Will  of  Lands  examinable  only 

in  the  Courts  of  Common  Law,  and 

not  in  Chancery.  477,  478 


G. 


GaVELKWD  Land.      .  98 

Might  be  devifed  before  the  Statute  of 
Wills.  *  '  '120 

Devife  of  Gavelkind  Lands.  157,  170 
Gifts  in  Confideration  of  Death.  23,  24 
Clafs  W^tndotvs  cannot  be  removed.  191 
They  are  not  to  be  put  in  the  Inventory. 

421 
Glehe  Lands  fowed  in  the  Life  of  the  In- 
cumbent, may  be  difjpofej  by  himt  1 15, 

190 


Goods^  what  pafles  by  a  Dcvife  of  Goods. 

Page  498 

What  is  meant  by  the  Word  Goods,     iinJ. 

Grant,  where  the  Word  GraiU  ia  a  Will 

comprehends  all  Agreements*       148^ 

149 

Guardiast^  who  may  be  admitted  to  be  a 

Guardian.  an 

How  long  a  Guardianship  continues.  21s 
Guardian(hip»  where  it  may  be  di^poied 

by  Will  or  Deed.  215,  214 

Where  a  Guardian  is  appointed  by  WtU» 

he  cannot  be  removed«  tho'  Poor.  216 
In  what  the  Office  of  a  Guardian  coniifts, 

217 
Account  lies  againft  the  Executor  of  a 

Guardian.  466 


H. 


HjBENDUM^  where  a  Devifc  fliall 
be  flraightened  by  the  Hahendtssa.     145 

Hstresf  what  he  is  by  the  Civil  Law.     3S3 

Heirs^  where  that  Word  is  a  Um/aikm  cf 
the  Eftate.  35»  141 

Heirst  where  the  perfonal  Eftate  (hall  be 
Aflets  in  Favour  of  the  Heir.  41 

Heir,  where  he  Ihall  enter  for  a  CondiiicM. 

Where  the  Word  ffeir  is  nam^  coUeQhomm, 

158 

Where  the  Word  Heirs  make  an  Eftate- 

tail.  166 

Heir  at  Law  (hall  not  be  diftnherited  b^ 

implicit  Devifc. 
Of  Heir. looms.  i93>  '94 

Heretick  cannot  make  a  Will.  99 

Cannot  be  Executor.  365 

Hotchpot^  what  it  is.  235 

Hujhandand  IVife^  a  Devife  of  ico/.  to  her, 
which  th6  Executor  paid  to  her,  not 
good.  43 

The  Wife  cannot  make  a  Will  of  her  own 
Lands.  88 

She  cannot  difpofe  Goods,  ISc.  withoat  the 
Confent  of  the  Hulband.  S9 

Where  (he  may  make  a  Will.  93,  94 

A  Feme  Sole  made  a  W  ill  and  then  mar- 
ried, this  is  a  Revocation  of  her*  Will. 

\iid. 
Though  in  Propriety  of  Speech  it  is  not  a 
.  '  Will,  yet  it  is  a  good  Appointment,  xhii. 
How  the  Wife  may  make  an  Appointment 
purporting  a  Will.  94 

A  little  Proof  will  ferve  for  the  A  (lent  ol 
the  Hulbnnd.  ihUd. 

A  Feme 


171,  172 
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A  Feme  Executrijc  marries,  the  Hufband 
may  rcleafe  a  Debt  due  to  her  Tcftator. 

Page  358 

Feme  Ezecutxiz  marries  the  Debtor,  this 
is  a  Releafe.  j6e 

Feme  Sole  and  another  were  made  £xe- 
cutrixe$»  (be  married,  and  the  Hufband 
did  not  alicr  the  Property;  then  fhe 
died,  the  otjiei^ Executor  may  have  an 
A^ion  of  Detinue  for  the  Goods*     388 

^he  Wife  is  ihade  Executrix,  (he  cannot 
foe  or  be  fUed  without   the  Hufband. 

tcme  Sole  conrcyctk  a  Leafe  in  Trirft, 
^c.  of  which  (he.  was  poffefFed,  then 
(he  married  and  died>  her  Hufbaftd  (hall 
fiot  hiEtve  it.  417 


L 


DEOT  cannot  rhkkc  a  Will.       73,  79 
Who  is  an  Ideot.  79 

5Vho  (hall  have  the  Cuflod7t)f  his  Lands. 

*'J»  214 

Impiipationt  Eitate;  for  Life  by  Devife.  1 42, 

;     144,  145,  172,  248,  251 

Immo^aiUt^  what  they  are.  499 

Jntn-taiMy  of  the  Perfon,  where  it  makes 

the  Devife  void.  376,  486 

By  a  Bequcftof  Legacies  to  the  Relations 

of  -E.  A  who  (hall  take  by  that  l)efcrip- 

tion,  and  in  wh^tt  Proportions.         490 
ItHertalnty  in  Refped  to  alternative  or  dif- 

j  unlive  Wordi.  494 

In  Refpeft  to  the  Tbiiig  devifed.  495 

Itueftuoui  Per/on  cannot  make  a  Will.  102, 

103 
Infancy  determines  at  fcventeen  Years.  38 
Infant  under  Twenty- one  cannot  make  a- 

Will  of  Lands.  74 

Before  Eighteen  cannot  make  a  W*ill  of 

Goods.  75* 

A  Male  Infant  of  ^4,  and  a  Female  Infant 

of  1 2,  may  make  a  Will  of  a  perfonal 

Eftate.  ibid, 

ticvife  to  an  Infant  in  his  Mother's  Womb, 

good.  t^i 

Of  the  Child  in  the  Mother's  Womb.  304 
Infant  may  be  made  Executor.     331,  332, 

«       .  ,        .  ^^^'  359 

But  A^^i^i^ratiofi  mud  be  granted  du- 
rante minori  at  ate  ^  331,  332 
Infant  cannot  releafe  or  ^ifcharge  a  Debt: 
without  receiving  the  Money.  332, 333, 

334-: 


Where  he  may  fxie  by  Guardian,  dnd  wh  ere 
by  Attorney.  ^^^^333>  334 

Inheritance^  by  a  Devife  of  his  Inheritajice 
a  Fecfunple  wiJIpafs.  '    163 

Intention  of  the  Tcftator.  10 

Where  it  is  chiefly  to  be  confidcred.     140 

Intention  of  the  Teftator  may  be  proved 
,  by  Witne/Tes.  141 

Where  the  Intention  will  make  the  Will 
good.     134,  135,   176,  180,  i8i>  \^2i 

201,  208,  352,  3^2 

Where  the  Intention  is  to  he  preferred. 

IntereJI,  where  it  fliall  be  paid  for  a  Lega< 
cy,  and  where  not.  42,  43 

7nwiT/(?ry,  why  to   be  made.         228,  420 

If  not  made,  it  ftall  be  preflimed  that  the 
Executor  hath  fufficicnt  Aftrs.         420 

What  fhall  be  put- in  the  Inventory,  and 
what  not.  ^ji 

The  Ordinary  may  difpofe  with  the  exhi- 
biting an  Inventory.  424 

The  Value  upon  the  Appraifcment  is  not 
binding.  426 

Biit  tlie  Value  found  by  a  )ury  is  bmdin'g 
upon  a  Plene  admin j/lravit  pleaded,  r^o/. 

Jtnntenanti^  tfe.  Devife  to  his  Nephews^ 
equally  to  be  divided,  but  that  the  Exe- 
cutor IhouH  jay  o^it  the  Money  for  their 
Benefit  3^,  ^t 

Jointenants,  Devife  of  Lands  by  them, 
not  good.  122 

Jointenants  by  Devife.  141 

To  jf,  and.i?.  equally,  and  to  their  Heirs. 

143 

Jointenants  of  Goods,  one  of  them  cannot: 
devife.  ,  g^ 

Joint  Executors,  one  may  releafe  a  b'cbti 

329,  330 

Though  one  releafes,  yet  he  may  admi- 
nifter  at  any  Time,  but  it  mufl  be  in  the 
Life-tjme  of  his  Companion,  \.        330 

The  A<flion  mud  be  broOght  by  both.  335 

One  Jointehant  cannot  fue  the  other.  389, 

418 
Jfue,  Devife  to  his  Son,  and  if  he  die  with- 

out  Iflue,  or  before  Twenty-one,  Re- 

mainder  over.         ^  i^^ 

If  he  die  without  Iffue.         169,.  170,  204 

Where  the  Word  ^ue  is  a  Word  of  Pur* 

■  chafe.  •  '  2c6 

A  Baftard  fliall  not  be  intended  by  the 

Word  Ifue.  ^297,  298. 

Jujly  the  feveral » Significations  of  that 

Word  JvJ.  g 

Juftiman  Codex.  1 

H  h  R 
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K. 

J^INf  who  arc  next  of  Kin.  •  Page  490 
pevife  to  t^e  next  of  Kin  of  his  Name. 

141 
Kwis  may  diipofe  th^slr  Kingdoms.     116, 

117 
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JNDS  devifed  for  Payment  of  Debts 
and  Legacies,  the  Heir  (hall  have  what 
remains.  44 

In  ftlch  Cafe  the  Debts  and  Legates  fliall 
he  psild  pari  p/tffid.  ibid. 

In  fuch  Cafe  Debts  upon  Bond  and  fimple 
Contra^  (ball  be  paid  in  Proportion. 

Dj  a  Devife  of  all  his  Lands  and  Tene- 

ments,  a  Leafe  for  Vears  will  pafs.  ii»d. 
B7  a  Devife  of  all  his  Lands  in  Fee^  a 

Portion  of  Tithes  will  pafs.  140 

lapifuU  how  that  Word  differs  fromjV/?. 

22 
Ijafe  for  Tears ^  where  it  will  not  pafb  by  a 

Devife  of  all  his  Lands  and  Tenements. 

1401  il%i  321 
Leafes  are  Goods  immovable.  503 

L^g^cyy  the  Definition  thereof.  1 7 

How  it  differs  from  a  Gift  made  in  Confi- 

deration  of  Death.  ibid. 

The  Executor,  and  not  the  Legatary^  muft 

take  the  Legacy,  and  why.  .  17,  19 
How  and  when  to  be  recovered.     18,  19, 

Legacy,  where  the  Suit  for  it  muft  be  in 
Chancery.  19,  20 

Where  it  ihall  be  paid  with  IntereCt  and 
Cofts.  21 

Of  pecuniary  Legacies.  ihid. 

Of  Abatement  of  Legacies,  and  refund- 
ing. 28,  29 

Legticiesj  where  Aflets  are  defeAive.      30, 

Legacies  appomted  to  be  raifed  and  paid 
out  of  Lands.  ibid. 

Where  both  the  perfonal  and  real  Edate 
ihali  be  charged.  3 1 

Legacies  given  by  a  Will  paid  oat  of  the 
real  ERate,.  and  Legacies  given  by  a  Co- 
dicilout  of  the  perfonal  Eftate.      ibid. 

If  Legacies  are  charged  on  the  real  Eftate, 
the  perfonal  Eftale  ihall  be  iiril  applied  ; 
eiluer  if  the  Land  is  made  the  onlj  Fnnd> 


and  the   perfonal  Eftate  given  ak^ 

Pagt  It 

Legacy  chars^ed  on  Land,  and  that  Fond 
failing,  whether  it  (hall  bepaidoBtof 
the  perfonal  Eftate.  33,  34 

Where  a  Leafehold  (hall  be  fold  to  make 
good  a  Legacy  devifed  co  be  paid  one 
of  the  perfonal  Eftate.  \i 

Legatee  dying  before  his  Legacr  becane 
due.  '34  h  ^ 

Where  no  certkin  Time  Is  appointed  fa 
the  Payment  of  a  Legacy  to  Children, 
and  one  of  them  dies,  living  the  Fadier, 
*  it  (ball  not  g^  to  his  Admintftrator;  b« 
if  flie  had  been  married,  it  fliall  go  to 
her  Htiftandi  38, 39 

Debts  iind  Funerals  are  to  be  paid  bdbe 
Legacies.  220 

Legacies  may  be  devifed  to  and  from  a 
certain  Time.  511 

Legacy,  where  it  ihall  be  eztina*    544, 

Where  a  Legacy  ihall  be  double.        55* 

Tranflation  of  a  Legacy,  what  it  is.    iU. 

Legacy  of  100/.  devifed  in  a  Will,  and 
another  loo/,  in  the  Codicil,  thcLcp- 
tary  ihall  hav6  both.  C55 

Where  a  Legacy  given  by  a  Codicil  ftaJl 
not  go  in  Sati'sfadion  of  a  Legaev  eivea 
'by  a  Will.  ^  16 

Where  a  Legacy  ihall  not  go  in  Satkiafiioa 
of  a  Demand  which  the  Legatee  had  on 
the  Teftatnr.  55J 

Where  Legacies  are  given  to  three,  and 
the  Survivors,  firft  one  die;,  and  thea 
another,  what  the  Legatee  who  died  iaft 
took  by  furviving  the  Legatee  who  died 

,  firft,  ihall  go  to  his  Executors,  and  ooc 
to  the  furviving  Legatee.  Jf 

Devife  of  a  Legacy  to  a  Creditor  of  the 
Teftator,  the  Legatary  ihall  have  die 
Whole,  and  no  Part  of  it  fliall  go  to- 
wards  Payment  of  the  Debt.         W 

Legacy,  by  what  Means  it  may  become 
void.  556 

Where  no  certain  Time  is  appoioad 
for  the  Payment  of  a  Legacy  to  an  In- 
fant, Intereft  ihall  be  paid  after  one 
Y^ar.  4i,  4j 

Legacy f  where  due,  though  the  Security 
is  altered.  45 

Letters  ad  coUigendtan  Bsaa,  where  good^ 
but  not  advendendum.  %^ 

Libeller  cannot  make  a  Will.  '^ 

What  is  a  Libel  in  cur  Law.  S75 


N. 
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f.tf*  fcfr.  The  Tcftator  dcvifcd  his  Pro^ 
pefiy%  &ff.   this  is  an  £(late  for   Life. 

Page  .sSf   «5^ 

What  fhalJ  be  an  Eftate  for  Lite  by  Impli- 
cation. >  144,  144,  145,  Z4-7 

JLiife,  an  EH  ate  pur  auter  vU^  nob  deviiea- 
bJebyWill.  146 

Whnt  (hall  be  an  Efta;e  for  Life  by  a  De- 
vife.  140,  145,   »46 

£flate'for  Life,  and  not  in  Fee,  and  by 
what  Words  j/i  a  Will.  14$,  147 

Mortgage  of  Lands  ivas  forfeited,  and  the 
Mortgagee  devifed  hi^  Mortgage  to  his 
Wife^  (he  hach  only  an  Edace  for  Life 
in  the  Lands  mortgaged.  ilU, 

J^mitation  of  A^Joji  where  Laids  are^- 


Miflake  pi  the  Parifli  where  the  Lands  lie, 
or  of  the  Perfon  of  whom  pnrchafed, 
or  of  hisn  in  whof«  Tenure  it  is. 

f^a^c  48a,  483 

Moduiy  how  it  differs  from  a  Condition. 

269 
Money,  cannot  be  devifed  to  one,  Remain- 
der over.  '  ly 
Not  to  be  accounted  Goods.       *  195,^  502 
Bur  it  pa/Fes  by  the  D^vife  of  Go9ds  and 
Chattels.                                              n^i^ 
Wh?re  it  (hall  not  be  raifed  out  of  the 
pcribnal  eftate.                         ^46,  547 
Monfirout  Birtlis.                                     306 
Mortgaged  Lands  go  to  the  Executor,  505 
Mortuaries^  where  to  be  paid.               461 


vifed  for  Payment  of  Debts  and  L«ga- 1  How  punilhable  for  taking  more  than  due 

for  a  Mortuary.  464 

Moveables^  what  paflTcs  by  tha^  Word.  185 
Debts  will  not  pais  by  that  Word.  210 
Wh?it  are  Moveables.  499 

Multura  de  Ep'tfcoph^  what  it  is.  1 16 

My^  l^r.     The  Force   of  that  Piroiiottn 
Pojfejftye^  (J  1 5 


ctes,  the  Debts  which  are  barred  by  the 

Statute  of  Limitations  fhall  be  paid,  43 

Limitation  of  Ellate,  what  words  make 

a  Limitation  in  a  will.      35,  142,  149* 

150,  156,  157 
What  Ihal)  be  a  Limitation  and  no  Condi- 
tion.     150.  151,   153,  158,  286,  289 
Where  the  word  Paying  makes  a  Limita- 
tion. 16  • 
Limitation  upon  a  Cont;ingency.  1 8 1 ,  1 82 
London y  Bee   Cufiom^  and                       236 
Lunatic^  may  make  a  wil]  in  the  Intervals 
of  Lunacy  76 
How  Lunacy  is  to  be  proved.          !!>  19 
Who  Ihall  have.tlic  Cullody  of  a  Lunaticlc. 

M. 

JS/lAD  Perfons  cannot  make  a  WiH,     73 
Manor y  by  a   Devife   thereof  the    Rpnis 
and  Services  pafs.  147 

pevife  of  a  Manor.  154 

M^irriages  Ince Uu  ou s.  1 03 

Jf.  To  TOarry  the  Wife's  Sifter*?  Daughter. 

ihid. 
The  Nephew  to  marry  his  Aunt.  ibid. 
The  Uncle  to  marry  his  Niece.  ;  IP4 

To  iparry  his  Witc's  Sifter.  ibid. 

pevife  of  a  Legacy  to  /?.  N,  if  he  marry 
E.  G.  and  (he  rcfufes.      966,  267,  275 
Marriage,  &ft.  of  Conditions  reft  raining 
Marriage..  281 

Devife  of  a  Sum  of  Money  for  and  to- 
wards her  Marriage,  and  ftie  dieth  be- 
fore flitf  is  married.  315 
Matrimony y  the  Definition  thereof.         334 
Mmd  and* Memory  of  tfac  Teftator,  it  muft 
kfipcrfcft.                     8,  9,  III,  112 


N.- 

I 

^UNOIPATIFE' Willy  what  it  is.  58, 355 

I  give  all  to  E.  G*  and  then  the  1  eftaior 
died  without  Iftue,  this  is  ar  good  Nun- 
cupative Will,  and  by  the  Word  ^//, 
\t  muft  be  intended,  all  that  he  could 
difpofe  by  Parol.  59 

Nuncupative  Codicil,  where  good.      ibid* 

Nuncupative  Will  mpft  be  proved,  other- 
wife  it  is  not  pleadable  againft  an  Ad- 
min iftrator.  60,  355 

Who  (hall  be  good  Witneffes  t^  prove  21 
Nuncupative  Will.  347 

Nuncupative  Will  of  Lands  to  a  Charity- 
void.  56,  57 

There  mqft  be  an  Executor  to  fuch  a  Will. 

354 
Muft  be  proved  by  three  Witnefles,  as  well 

as  have  three  VA- itneifes  prcfent.         '60 

Where  it  ihall  operate  as  4   truft  though 

for  above  3a/,  and  i\ot  reduced  into 

AVriting  in  fix  days.  6oi  61 


O, 


O 


JTH  Is  not  of  Force  to  deprive  one  of 
his  Liberty  in  making  a  Will.      *    i  iQ 
Qbfcurity^  how  it  differs  from  Ambiguity.* 

3SS 
Ohventi^nSy  what  they  arc*  442 

H  h  1  Old 
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Old  MeUy  yvhere  they  may  make  a  Will,    By  fach  a  Devife  Ix^d  will   pafi 


where  not.  .  Page  82 

Ordinary,  why  the  Bifhop  is  oalled  Ordi- 
nary. 380 

Out/awry;  the  Goods  of  a  Perfon  outlawed 
are  forfeited.  107 

Outlawed  Perfon  caanot  make  a  Will. 

ibid. 

An  Executor  putlawed  may  maintain  an 
A6I10D.   .  •  106 

A  Perfon  outlawed  in  a  perfonal  Adion 
may  make  a  Will.  107,  108 

-One*outlawed  for  Felony  died*  and  his 
Executor  brought  a  Writ  of  Error,  and 
held  good.  108,   109 

^ebt  due  to  the  Plaintiff  a«  Executor,  the 
Defendant  pleaded,  that  he  (the  Exe- 
cutor) was  outlawed,  no  good  Plea. 

ihid. 

So  where  the  Defendant  pleaded,  that  the 

PlaintifTs  Tellator  was  outlawed*  not 

good.  Hid. 

An  outlavfed  Perfon  may  be  a  Legatary, 
•but  cannot  fue  for  the  Legacy  without 
reverfmg  the  Outlawry.  ibid, 

An  outlawed  Perfon  cannot  be  an  Execu- 
tor. 366 


P. 


P 


JPISTS.  Lands,  iffc.  not  to  pafs  by  the 
Will  of  any  Papill  unlefs  inroiled,  tfc. 

Time  for  Inrollmcnt  enlarged.  ibid.  I      Wills. 

When  purchafes  made  by  Proieflants  fhall 

not  be  impeached  for  Default  of  the  Will 

of  any  Papift  not  being  inroiled.       ib'^d, 
Parapbernaliay  what  they  arc,  and  where 

they  ftall  be  retained.  '   23 

Arc  not  to  be  put  in  the  Inventory.      422 
Payment  of  a  Legacy  to  one  which  is  de- 

vifed  to  another,  good.  263 

Paying  a  Sum  of  Money  pfcfently  makes  a 

Fee-fimple.  146 

Paying,  ^c.  where  that  Word  makes  a 

Condition.  149,   150,  241 

Where  the  Word  Payiig  makes   a   Fee- 

fimple  without  the  Word  Bars,  •     161, 

Perpetuity,  Devife  thereof,  not  good.    199, 

.       .  201,  205,  206 

P^r/oW  Thing  dcyifcd,  Remainder  over, 

good,  192,   193,  i94»  397 

Plate"  "p^&s  by  the  word   Hovjhoid-Jlujf, 

i8i,   507 
'By  a  Devife  of  all  one's  Gqods^  ^c.  Mo- 
ney will  no^  pafs.  1  ^^ 


Pitge  185,  186 
Devife  of  5000/.  South-Sea  Stock  10  A. 
smd  of  5000  /.  S9uih'Sea  Stock  to  B^  tlK 
Teftator  havjng  only  one  5000/.  Ssnsh' 
Sea  Stock,  bat  fufficienc  Aifets,  both 
Legacies  (hall  be  made  good.  1F7 

Devife  of  6000  /.  South-Sea  Stock  to  be 
laid  out  ID  Lands,  the  Teftator  having  boc 
5000  L  Souib'Sea  Stock,  no  more  pafles 
though  fufficient  A  ffeu.  1 87 

Plate,  by  a  Devife  of  HouOiold  Goods,  ^ 
Goods  the  Teftator  had  at  his  Death,  as 
well  as  at  the  Time  of  the  Will,  pafs ; 
contra  of  Lands,  .    195,  196 

Pieoj  by«  Executor  and  Adminittrator 
good,  and  not  good.  397 

Piene  admini/iravit,  vihtrc  no  good  Plea. 

401 

Perfoual  EJlate  devifed  to  the  Wife  opon 

Truft  to  difpofe  it  for  the  Beqefit  of  her 

Children,  they  (hall  have  an  eqaal  Ihare. 

20S 

.Where  Money  fhall  not  be   raifed  out  of 

the  perfonal  Eftate.  54^5,  547 

Poor,  a  Devife  to  them»  what  paifcs.  4S9 

Pojfijiity  of  a  Term  for  Years  cannot  be 

deviled:  201 

Prijoner  may  make  a  Will.  S6 

Privileged  Teftamcnts,  three  Sorts.  6 1 

Prob.ite,  where  a-  Will  is  to  be  proved. 

427 
To  wfiom  originally  it  belonged  to  prove 

42^  to  433 
The  Devife  of  a  Term  for  Ycnrs  which 
ended  before  Probate,  and  good.     43 j 
The  Right  of  Aflion  is  in   the   Executor 
before  Probate.  434 

What  Anions  he  may  bring  before  Pro- 
bate. »^^« 
Where  Probate  as  to  Lands  is  coram  »c« 
judice,      -  i^id. 
Executor  dying  before  Probate,  Kis  Eie; 
cutor  cannot  prove  the  Will,  but  Ad- 
min i  ft  ration  muft  be  granted  to  the  neit 
ofK5n.  43$ 
Where  the  Teftator  hath  no  Eftate  in£v 
land,  'tis  not  neceflary  to  prove  his  Will 
here.                                                      i^d. 
Probate  once  made  is  not  revocable.    iU-i. 
The   Ordinary  cannot  rcfufe  granting  a 
Probate  435 
Where  a  Probate  is  controverted.        ibLL 
One  Perfon  (hall   not    be    cited  into  two 
Courts  to  prove  a  Will.                    iW. 
Probate  of  a  W^ill  in  common  Form,  448 
Probate  by  Wilncfles.  ibid. 

Wjicrt 


A  ^ahU  (f  the  Prindpal  Matters. 

"Where  a  IV^lttte  of  a  Will  naj  be  giren   Reminder,  ^rhere  iC  is  well  limited  and 


in  Evidence,  Page  ^9 

Probate,  Fees  thereof  to  the  Regittef  is 

.  only  Six-pence,  where  the  value  of  the 

Goods  is  not  above  5  /.  s6id. 

Where  they  are  above  5/.  and  under  40/. 

there  ^s.  6d,  is  doe  to  the  Ordinary, 

and  i/.  to  the  Rogifter;    and  where 

they  are  above  49/.  then  2  /.  6  ^.  is  due 

to  the  Ordinary,  and  zt,  6d,  to  the 

Regifter.  i6id. 

Prodigals  cannot  make  a  Will  by  the  Civil 

Law.  iiQ 

Profert  bk  m' curia  IMirat^  &r«  where  not 

neceflary.  386 '387 

Profit t  deviled,  146,  201 

Dcvifc  to  E.    G.  that  w.ith  the  Profits 

thereof  fhe'bring  up  his  Giildren^^  is  an 

Eftate  for  Li^e.  147 

Purcbafcr^  where  aided.  30 

Parchafe  of  Lands  after  making  the  Will. 

53»  54»  H^  515*  516 
.  Where  a  Devifee  ihall  take  by  Purchafe. 

54.  55 
The  Word  Hiirs  not  a  Word  of  Purchafe 

but  of  Limitation.  142 

To  purchafe  an  Eftate  makes  a  Fee.  1 62 
Where  the  elded  Son' is  in  by  Purchafe, 

where  by  Dcfcent.  182 

Purchafe   of  a  Manor  after  the  making 

the  Will,  good.  *       194,  195 

Chattel  real  purchafed  after  the  making 

the  Will,  doth  not  pafs  by  the  Will. 

•516 
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ECOVERT  Common  may  bcfuflFcred  by 

Tenant  in  tail,  and  no  A61  can  bar  him 

from  it>  145 

Recvfant  convia  cannot  be  an  Executor. 

377 
Rffufal^  what  fhall  be  a  RefufaK  4.f  2 

Refufiog  Executor  may  adminider  when 
he  will.,  444 

Refufal,  Csfr.  where  an  adminiftraiion  is 
granted  before  the  Executor  refufes,  it 
is  void.  .  416,  417 

Joint-Executors,  and  one  refufes.         418 

Refufal  cannot  be  by  Word,  but  it  muft 
be  recorded  in  Coun.  443 

Where  an  Executor  cannot  refufe.       ibid. 

Regular  andfecular  Perfons^  in  what  Cafes 
they  may  miike  a  Will,  '        114 

Releafe^  ISe.  the  Tcftator  releafed  Lands' 
to  £.  G.  and  her  Heirs^  this  is  a  good 
Will.  ,4z 


devifed.  Pag^  ijg 

Where  it  is  contingent,  where  not.     1769 

Where  it  is  gOod 'though  the  particular 

Eftate  fail.  178,  179  . 

Where  there  are  crofs  RMnainders.     i8x 
Where  there  cannot  be  a  Remainder  of  a 
Fee.  2SZ 

Where  void  as  on  too  remote  a  Contin- 
'gency.  .  i7^»  i77 

Renii  devifed  out  of  Lands.  174 

Rtnt  arrear^  how  to  be  recovered  by  the 
£jLec^tor.  388,  401,  41a 

£zecutor  charged  for  Rentarrear  after  the  ~ 
AfIignment,of  the  Term,         390,  412 
Rents  due  to  the  Teftator.  4x0 

Rent  arrear  the  Executor  caxmot  diftrain 
for  it.  41 X 

Rent  arrear  (lands  in  Equality  with  a  X)ebc 
on  a  Bond.  457 

Republication  of  a  firft  "Will  is  a  Revocati- 
on of  the  Laft.  52/^ 
Refiduary  Part  devifed.                     34»  40 
The  Executor  (hall  have  no  Benefit  thereof 
where  a  pecuniary  Legacy  is  devifed  to 
hifti.  41 
Two  Executors,  one  of  them  is  made  Re* 
fiduary   Legatee,    he  may  retain  the 
Refidutm  again  (I  the  otljer,               ibid, 
Refiduary  Legatee  dying  before  the  Will 
proved,  his  Executor  (hall  have  the  Ad- 
minidration.                                41,  415; 
Executor  made  Refiduary  Legatee.     327 
Th^  Refiduum  was  devifed  to  Two,  and  then 
one  died.  40 
Retain^  ^c.  in  what  Cafes  ah  Executor  may 
retain.                                          460, 461 
Rrverjion  will  pafs  by  a  Devifii  of  Land^ 
and  Tenements.                                 17$!; 
Reverfion  in  Fee  will  pafs  by  the  Word^ 
Jil  I  be  Rtjl  of  bis  Lands .                      ilfid. 
Revocation^  where  the  Lad  Will  doch  not 
revoke  the  fir  ft,                                   524 
Revocation  muft  be  in  Writing  figned  bf 
the  Tcftator.                                       534 
Revocation,    Power  thereof,  not   ftridiy 
pUrfued.                                                 ibid; 
Where  ic  (hall  be  prefumcd.        535,  536^^ 

537. 
A  Morgage  is  a  Revocation /ro  tanto.  535^ 

Devife  to  one,  and  in  the  fame  Will  a  Dcr 
vife  to  ancrher,  the  laft  Devife  doth  not 
revoke  the  firft,  but  they  (hall  be  joint 
Devifees.  552,  553 

A  Pvcvocation  not  done  animo  revocandi 
(hall  not  deftrov  a  former  Will.  533,  534 


4  Table ,  rf  the  fritu^al  Maiferit 


Where  Allcration  of  Teftator's  Circum- 
ftances  (hall  be  a  Revocation.    Pa^c  535 

V^ere  Marriage  Articles,  though  but  a 
CoTenant,  and  no  Revocation  at  Law» 
f^\  an^(H^t  to  a  lUvofation  in  Equity. 

>  ^JLE  of  LanJu  {vis.)  The  Tcftator 
devifed  that  his  Exeeutors  fl^ould  fell  his 
X«nds»  they  levied  a  Fine :  Adjudged 
that  the  Cognifee  is  in  by  the  Will  and 
n^  by  the  Fine.  AuS^  410 

J)eviie  of  a  Copyhold  to  his  Wife,  and 
fte  to  chufe  two  Attornies,  and  to  fell 
the  Lands,  this  is  an  Autboniy  to  name 
two  Attornies,  a^d  the  Vendee  (hall  be 
in  by  the  Will  without  ^  new  Surrender. 

406 
The  Teftator  appointed  R,  N,  and  E.  G, 
to  fell  his  Landsy  and  made  them  Exe- 
cutorsy  and  died ;  they  may  fell,  though 
they  refufe  the  ExecutoHhip.  406 

^Uof  Lands ^  DeYife  that  his  Lands  (hall 
be  fold  by  his  Executors  \  one  of  them 
'  dUed»  the  Survivor  cannot  fell,  b'ecaufe 
this  was  only  an  Authority.  40^ 

^ut  if  the  Devife  had  beeo>  that  his  Lands 
(hall  be  fold  by  his*  Executors  for  Pay- 
*.tnent  of  bis  Debts^  then  the  Survivor 
might  felL  ibid. 

Executor  Qf  an  Executor  cannot  fell,  416 
S^e^  what  amounts  to  a  Devi(e  to  fell.  499 
To  fell  at  h»8  Will  and  Pleafure»  this  is  a 
¥ee-fimple.  164 

SatisfaaioHf  where  Legacies  by  a  Codicil 
iMl  not  be  a  Sacistadlion  for  Legacies 
given  by  a  Will.  16 

Sealing^  where  not  requifite  to  a  Will.     53 
Sint^ces  in  Wills,  where  they  (hall  be  taken 
diftributively,  and  where  jointly.     147 
fiiptificaviff  what  it  is,  113,1x4 

Slave  could  not  n)ake  a  Will  by  tl^e  Civil 
,  Law.  85,  86 

SodcwU,  who  Jie  is.  105,  376 

Cannot  make  a  Will.  105 

Speafic  Leg;^cies  to  be  paid  before  pecuni- 
ary ones.  28,  29 
(Specific  Legatee  (hall  hay^  naContrtbutio/i 

29 
Siatul£  of  Will^  128 

Poth  not  extend  to  El|ates  fur  awitr  vie. 

»39 


T, 


r. 


ML.  what  {h:inb«aB  Eft«te-tail  general 
hr  Devife.  •     I4» 


,  Tail  by  Implic^OQ.  Pttge  147,  144,  %^^ 
:  Pevi£*  to  one,  and  the  Children  of  his  Bo- 
I      dy,  is  an  EiUte-tail.  141 

'  Devife  to  the  Ifliie  Mai?.  143 

\  Devife  to  his  eJdeft  Son  jf^  B,  and  his 
Heirs,  and  if  be  die  without  Heirs  of 
his  So4y>  Kem^dfr  over»  this  is  an 
Eftate-tail.  144,  14$ 

Pcvife  \.oE.  G.  for  Years,  Remainder  to 
his  youpger  Son  and  his  Heirs,  and  if 
he  die  without  KFue,  Ren\ainder  over, 
is  an  £ftate<tail  in  the  Son.  14$ 

Tail,  ^c.  Tenant  in  Tail  cannot  be  barred 
from   fuffering  a  Con^non   Recovery. 

Where  an  £(tate-tail  may  be  Hiade  without 
the  Word  Eodf.  145,  166 

Devife  to  E,  G,  and  if  he  die,  having  no 
So^R,  Remainder  over,  this  is  an  Eftate* 
tail  in  E.  G.  147 

Where  no  Eftate«tail  pafTcs.  ibid^ 

Devife  to  his  Son  E.  G.  and  if  his  Daugh- 
ters fiyvive  his  Mother  and  him,  sind 
his  Heirs,    then  to  them:     Adjudged 
that  E.  G.  t^ad  an  Eilate-tail.         i^ 
Tail  by  the  Word  Heirs.  166 

Tail  by  the  Words  Htirs  Male*  z^ 

Tenant  by  th,e  Curtefy.  305 

Term  for  Tears  limited  to  cn^,  and  after 
his  Deceafe  to  another.  179,  x8o 

Term  for  Years  dcvifcd  to  one,  wiih  a 
Remaimdei:  over,  where  good,  where 
not.  ^ot,  202 

Tyrm  for  Years  devifed  to  one  for  Life, 
Hemainder  in  Truft  for  his  Ifluc,  w:th 
divers  Hemainder^  over,  all  the  Re- 
mainders void,  as  tending  to  a  Per* 
pettrity.  202,  203 

There  can  be  but  one  contingent  Remain- 
der of  a  Term  for  Years.  205 
Tefi(^mera^  how  ^t  differs  from  a  Will.  i 
Tcftament  defined.  3 
Where  'tis  impcrfed.  5 
Where  made  by  Fear  or  Fraud.  10 
The  Divifion  of  a  Teftament-  45 
\^hat  is  a  folcran  or  unfolemn  Tcftament 
in  the  Civil  Law.  45,  47 
TedaHKOcs  made  in  F.tvoar  of  Children. 

65,66 

77m/,  ^c.  where  the  Time  of  making  the 

Will,  and  not  the  Death  of  the  Tcftator 

is  to  be  regarded.  5ia»  513,  5J^ 

Time  of  the  Fa<ft  done  is  to  be  refpedcd 

as  to  the  Lands  of  Felons  convi^.    98 

Tilhes  growing  due  in  the  Vacancy  of  the  Jjr- 

nefce^  bolon|^  to  t^e  nest  Iqcumhent. 

155 
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^lihcSf  where  they  will  pafs  by  a  Devife 

of  Lands.  Pa^e  140 

Traiior  convifted  cannot  make  a  Will.  97 

He  cannot  be  an  Executor*  365 

Trees  defcend  to  the  Heir.  190 

TruJ,  &c.  Cejui  que  Trufi  muft  be  in  Be- 

ing-  la? 

Truft»  whereit  will  pafs  by  a  Dcvifc  of  all 

his  Lands-.  148 

Tiu/or*     See  GuarJTiOH.  409 
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ILLAIN^  by  the  CiTil  Law  could  not 

make  a  Will.  84,  8$ 

Vlptlam^  who  he  was.  47  y  4^ 

Ufe^  bfc.  a  Devife  to  Ufes  or  Trufts»  good, 

and  not  good^  12a 

The  Right  and  Pofleiiion  of  Lands  is  to  be 

in  him  to  whofe  life  they  are  limited  by 

the  Will.  ^  i6id. 

XJk,  what  is  required  by  Law  to  the  £xe« 

cation  thereof.  ibiJ. 

By  a  Devife  of  the  Ufe  of  Lands,  the 

Land  itfelf  will  pafs.  141 ,  20? 

Ufe  of  a  perfonal  1  hing  may  be  devifed, 

with  a  Rremainder  over.    193, 207,  503, 

504 

Ufurer  cannot  make  a  Will  by  the  Civil 

Law.  loi 

Who  (hall  be  taken  to  be  an  UfUrer.     102 

Of  Ufury  in  general.  102,  376 

^  AlltSCOT  cannot  be  removed.  J90 
Muft  not  be  put  in  the  Inventory.  421 
/fV/Zfy,  where  they  are  originally  void  in 

Law.  474 

When  made  by  Fear,  Fraud  or  Flattery. 

576 
Where  they  arc  imperfed  by  Reafon  of 

Infolemnity.  517 

Wiils>  the  Original  thereof.  2 

What  is  a  good  Will  in  Writing.    $>  519 

Whp  may  sot  make  a  Wil}. 


Will  defined.  •  Page  iz 

Muft  be  in  Writing  to  pafs  Lands.     5  2,  5  J 
What  Ihall  be  a  good  Will,  what  not.     54, 

ii2»  113 
Will  written  by  the  Teftator  himfelf.    65 » 

66 
Statute  of  Wills*  128 

Whi:re  a  Will  is  good  fey  the  Word  Releafe. 

'4* 
Will  may  be  made  in  any  Language.  ^52 

Words  omitted  in  a  Will  (hall  be  lU^pplied 

by  the  Intention  of  the  Teftator.    ihU, 

Will  made  in  Form  of  an  Indenture,  good* 

Wilts,  the  latter  makes  the  firft  void.     52  j 
Two  Wilis  appearing.  528,  529 

/iPi/i7«^x  to  Wills,  how  many.         45>  34l 
Who  may  be  Witncflcs,  who  not.         346 
Child  of  the  ReAduary  Legatee  n5  Wit- 
nefs.  ihiJ^ 

Of  examining  a  Wltnefs  to  a  Will.      34S 
Subfcribtng  in  the  fame  Room,  atid  at  jthe 
Teftator^s  Requeft,  good.  ihitL 

Whether  a  Will  of  a  Copyhold,  or  of  the 
Truft  of  a  Copyhold,  need  be  attefted 
by  WitneiTes.  348,  349 

Will  of  a  Truft  of  Lands  xhuft  be  attefted 
by  three  Wimcfles. ,  "  J49 

Will  of  Lands  made  beyond  Sea  miift  he 
attefted  by  three  WitneHes.  ibid. 

Re-publicacion  in  the  Refecence  of  one! 
Witncfs  void.  .     ibid. 

It  is  not  neceifary  that  the  three  fublcnb- 
ing  Witnefles  ihould  be  all  in  the  fame 
Room.       ^  ,  347 

Nor  that  they  (faould  all  fubfcribe  at  the 
fame  Time..  ibid. 

Will  of  Lands  to  a  Charity  muft  be  atteft- 
ed purfuant  to  the  Statute,        561  57 

-*  ORK^  Inhabitants  of  that  County  ihaif 
difpofe  of  their  Goods  by  Will.       139 
Cu ftom  in  Torkjbire as  to  Guardians.     %it 
Sec  Title  Cufiom. 
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tA3t    WILL    ANi?    TESTAMENT 

-  •  • 

0F    HER     GRACE     SARAH, 
LAt'E  DtTTCHESS  DOWAGEk 

O^    MARLBOkOUGH* 


Til  IS  is  the  laft  will  aiid  teftament  of  me,  Stirah^  dutchefs  dowageif  of  MUrU 
hmrougb^  made  this  i  ith  day  of  jiugisft,  in  the  year  of  our  Lord  1744.  Firfi, 
my  will  and  defire  is,  that  I  may  be  buried  at  Blenheim^  near  the  body  of  my  dear 
huiband  John^  late  duke  of  Marlborough  y  and  if  I  die  before  his  body  is  removed 
thither /I  defire  Francu,  earl  GodoIphiH  to  direft  the  fame  to  be  removed  to  Blen* 
beim  a^oFcfaid,  as  was  always  intended. 

Andl  direA,  that  my  faneral  may  be  private,  and  with  no  more  expence  thati 
decency  requires.  And  I  dire£(,  that  no  mourning  be  given  to  any  other  perfons^ 
except  td  ftich  of  my  iehrants  who  (hall  attend  at  my  funeral. 

As  concerning  my  eftate,  I  give  the  fame  in  manner  and  form  following )  thai 
is  to.  fay,  I  do  hereby  give,  devife,  and  bequeath  uato  the  right  honourable  Hugh 
carl  of  Marchmortt  and  Bevfrfbam  *  Filmet  of  LinciifCs  Inn^  \n  the  county  of 
Middle/ex^  eiq.  their  heirs  and-affigns  for  ever,  ALL  and  every  my  manors^  par- 
fonage,  rectory,  advowfoos,  meiluages,  lands,  tenements,  tithei  ^nd  heredita^ 
mentsin  the  (everal  counties  of  Surry ,' Oxford ^  Buckingham^  and  Huntingdon^ 
every  or  any  of  them,  which  were  late  the  feveral  eftates  of  Richard  HoUitch, 
Francis  Ha'VJiff  ff^liam  J/lell  and  Robert  Knight ,  efqrs.  or  fome  of  them,  and 
which  I  lately  purchafed  to  me  and  my  heirs  of  and  from  the  truftees  forthe  fale 
of  the  late  directors  of  the  South-fea  company,  under  the  aAof  parlta^ient  iA 

*  The  GeadetozQ  who  dcew  the  wilU 

Vol.  ir,  I  i  Aat 
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that!  behalf  made  and  pafied  in  the  7th  year  of  the  reign  of  his  late  majefly  king 
Cforgeth^  Firft. 

And  alfo  all  and  every  my  manors,  advowfons,  niefitiages,  lands^  tenements, 
tithes,  and  hereditaments  in  the  faid  county  of  Buchingkam,'  which  were  late  tlic 
eftateof  Richard  Hamden^  cfq.  deceafcd. 

And  alfo  my  manor,  re^ory,  advowfon,  mefTuages,  lands,  tithes,  and  here- 
ditaments in  the  faid  county  of  SucHfigham,  \vhich  were  late,  or  feme  time  the 
eftateof  Sir  Join  JVitteurongef  bart.  deceafed  ;  and  my  manor,  or  reputed  ma- 
nor, capital  mefTuage,  and  freehold  meiTuages,  lands,  and  hereditaments  id  the 
fame  county,  which  were  late,  or  fome  time  the  edate  of  Sir  Thomas  TyrrtU^ 
bart.  deceafed. 

And  alfo  my  manor,  capital  meiTuage,  and  freehold  and  copyhold  meiTuages, 
lands,  tenements  and  hereditaments  in  tlie  county  of  Bedford^  which  were  late  the 
cftate  of  Sir  John  Meres ^  knt.  (and  which  copyhold  prcmifles  I  have  furrendcrcd 
to  the  ufc^of  my  will,) 

And  alfo  my  freehold  and  copyhold  mef^iages,  lands,  tenements  and  heredita- 
ments in  the  faid' county  of  Bedford^  which  were  late  the  eftate  of  Bromfall  Tl/roci^ 
mortony  efq.  (and^which  copyhold  prcmifles  I  have  furrendercd  to  the  ufc  of  my 

will,) 

And  alfo  my  manot's,  capital  mefliinges,  and  other  melTuages,  lands,  tcnemedls 
and  hereditaments  in  poflelllon,  and  in  reveriion,  in  the  faid  county  of  Btd/htdg 
which  were  late  the  eAate  of  Edward  Snaggy  efq. 

And  alfo  my  reftory  and  tithes  of  Stevenion  in  the  faid  county  of  Bedford^ 
which  were  late  the  eftate  of  Peter  Floyer^  efq. 

And  alfo  my  lands  and  hereditaments  in  the^^d  county  of  Bedford^  whicik 
were  late  the  eftate  of  John  Culliford^  and  Mary  his  wifrf,'  or  one  of  them. 

And  alfo  my  manor,  mcfluagts,  farms,  lands  and  hereditaments  in  the  county 
of  Berisy  which  were  late  the  eftate  of  Richard  Jones^  cfq.  and  IVilliam  Jena 
hisfon,  or  one  of  them. 

And  alfo  my  manor,  capital  meiTuage,  and  other  mefluages,  advowfons,  farms, 
lands,  tenements  and  hereditaments  in  the  faid  county  of  Berksy  which  were  laie 
the  eftate  of  Rcbtrt  Packer^  efq. 

And  alfo  my  me0u;tge,  lands  and  hereditaments  in  the  faid  county  of  Btrh 
whiclx  were  late  the  eftate  of  Thomas  Bedford^  clerk,  and  Trntpcrance  Btdfcrd,  hb 
mother,  or  one  of  them. 

And  alfo  ipy  manor,  meftuage,  farm,  lands  and  hereditaments  in  the  tuA 
county  of  Oxford^  which  were  late  the  cftate  of  Sir  Cecil  tijbop^  bart. 

And  alfo  my  manors,  or  reputed  manors,  capital  hxeifuages,  rcflory,  advow- 
fons, mefluages,  lands,  tenements  tithes  and  hereditaments,  in  the  county  of 
Northamptony  which  were  late  the  cftate  of  Mrs.  Elizabeth  Wifeman^  (except  iucli 
part  of  one  of  them  as  I  have  fold  to  Humphrey  Eradfordy  clerk.) 

And  alfo  all  my  manior,  or  reputed  manor,  capital  mefluage,  advowfon,  park, 
lands,  tenements  and  he;*editaments  in  the  faid  county  of  Northan^totty  which 
were  late  the  eftateof  Sir  William  Norwtchy  bart. 

And  alfo  my  manor,  capital  meftupge,  advowfons,  parks,  lands,  tenements  and 
l^ereditaments  in  the  faid  cohnty  of  Northamptony  which  were  fumetime  the  cftate 
of  Nathaniel  lord  Cre^vo  lord  biftiop  of  Durham,  deceafed. 

And  alfo  all  that  my  eftate  late  or  fomctimc  of  Mr.  Rcbotham  in  or  near  St. 
^IbanSy  in  the  county  of  Hertfordy  except  fuch  part  thereof  as  by  indenture 
bearing  date  on  or  about  the  fecond  day  of  JunCy  1736,  I  have,  among  other 
things,  bargained  and  fold  unto  Daniel  earl  of  If  inchcl/ea  and  Nottingham y  Sir 
"Thomas  Reive ^  knt,  ilnce.decea|cd|  Walter  Plumcr,  of  CavendtJh^Squcre,  in  the 

county 
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county  of  Middlefex^  erq.  and  James  Stephen^^  of  the  city  of  TVtJlminJlery  doftor 
in  phyfic. 

Andalfociy  manors,  Qapitalmcfluagc,  and  other  rQcffiiages,  advowfons,  lands 
tenements,  tithes  and  hereditaments,  freehold  and  eopyhold,  in  ;he  county  of ' 
Sta^crdy  which  were  late  the  eOate  of  Thomas  lord  vilcount  Fauconberg^  (and 
'which  copyhold  premlflcs  1  have  furrendered  to  the  ufe  of  my  will.) 

And  alfo  my  manor,  right  of  patronage,  capltnl  meffuage,  and  other  mefluages, 
Ir.nds,  tenements,  and  hereditaments,  ircohold  and  copyhold  in  the  county  of 
Norfolk^  which  were  late  the  cflate  of  Gabriel  y^rwl^er,  efq,  (jnd  which  copyhold 
premises  I  have  furrendered  to  the  life  pf  my  wil!.) 

And  alfb  all  mjr  manor.  Or  reputed  manor,   reclcry,  tithes  mefluages,  farms, 
lends,  tenements  and  hereditaments  in  the  county  of  Lciceftcr^  and  chefai^ 
county  of  Northampton^  which  were  late  the  eftateof  Sir  Thomas  Cave^  bart.  and 
dame  ii/;i:<2i^//^  his  wife,  or  one  of  them  (but  the  faid  hianors,  mcfTuages,  lands 
and  hereditr.mcnts  in  f  he  counties  of  Bedford  and  Huntingdon,  which  were  late 
the  eftatcs  of  Sir   John  Meres,  knt.  and  JViUlam  Aftcl,  efq.  are  to  be  fubjeA 
nevcrthelefs,  and  charged  as  the  fame  are  made  fubjeft,  and  charged.by  indenture 
of  fettlement,  dated  the  i3lh  day  of  Fehruarj^  in  the  year  of  our  Lord  1733, 
made  previous  and  in  order  to  the  majriage  of  my  grandfon  John  Spencer^  efq.  ■ 
iRriih  Georgina  Caro/ina,  his  now  wife,  daughter  of  John  lord  Carteret)  and  all 
other  my  manors,  and  freehold  and  copyhold  mclliiages,  lands,  tenements  and 
hereditarfients  whatever,  in  the  faid  feveral  counties  of  Surry,  Oxford^  Huntingdon^ 
Buciingham,  Bedford,  BerkSf  Northampton,  Hertford,  Stafford,  Norfolk  and  Leicejler^ 
tvtTj^  or  any  ot  them,  or  elfewhei^e,  with  their  appurtenances,  not  by  me  othcr- 
vife  difpofed  of,  I'O  HAVE  AND  TO  HOLD  the  faid  manors,  reftories,  ad- 
vowfons, mefluages,  farms,  lands,  tenements,   tithc^s,    hereditaments  -and  pre- 
miflcs  herein  before  devifed  or  mentioned  fo  to  be,  with  their  appurtenances, 
(except  before  excepted)  unto  the  faid  Hugh  carl  of  Marchmont,    Beverjham 
Filmer^  and  their  heirs  for  ever;  to  the  ufe  of  them  and  their  heirs^  upon  the 
.trufts,  and  under  and  fubje^l  to  the  powers,  provifoes  and  limitations  herein  after 
cxprefled  and  dtcUrcd  of  and  concerning  the  fame,  that  is  to  Aiy;  In  the  firfi 
place,  to  the  intent  and  purpofe  that  John  Spencer,  the  fon  of  my  faid  grandfon 
John  Spencer,  may  have,  receive.,  and  take  annually,  from  the  time  that  he  fhall 
liave  attained  the  age  of  twepty  years,  if  his  father  fhall  be  then  living,  for  and 
during  the  joint   nuural  lives^of  himfelf>  and   his  faid  father,  one  annuity,  or 
yearly  rent-charge  of  two  thouland  pounds  of  lawful  money  of  Great  Britain^ 
to  be  ifluing  and  going  out  of  and  charged  upon  the  fame  premifles,  and  every 
part  thereof*,  the  fame  to  be  paid  by  equal  quarterly  payments  at  the  four  moft 
tifnal   feafts,  or  days  of  payment  in  every  year;  that  is  to  fay,  the  feaft  of  the 
Annunciation  of  the  blefled  Virgin  Mary,  of  the  nativity  of  St.  John  the  Bap- 
tift,  of  St.  Michael  the  al'changel,  and  the  birth  of  our  Lord   Chrj/ff  without 
any^cdu£^ion  or  abatenncnt  thereout,  for  or  by  reafon  of  any  taxes,  charges  or 
fmpoflrionsimp'ofcd»  or  to  be  impofed  by  authority  of  P^irliament,  or  otherwifc 
howfoever  ?     And  if  the  fame  or  any  part  thereof,  (hall  be  behind  and  unpaid  by 
the  fpace  of  twenty  days  next  after  any  of  the  faid  feafts  or  days  of  payment  in 
the  year,  on  which  the  fame  ought  to  be  paid  as  afortfaid,  being'lawfully  demand*, 
cd,  that  then  and  fo  often  it  fhall  and  may  be  Jawful  to  and  for  the  fiid  John 
Spencer  the  fon,  during  the  joint  natural  lives  of  himfelf  and  his  faid  fathe*^,  into 
and  upon  the  faid  manors,  meflibages,  lands,  tenements  and  hereditaments  char-»  ' 
geablc  therewith,  or  any  of  them,  or  any  part  thereof,  to  enter  and  diftrainfor 
the  fame ;  and  the  diftrefs  and  diftrefles,  then  and  there  founds  to  detain  and 
keep  t^ntil  he  fhall  be  fully  paid  and  fatisfied  all  fuch  arrearages,  with  cofls  and 
charges^  in  and  about  the  making  and  keeping  thereof.     And  in  c^fe  the  faid 

'  I  i  z  annuity 


iv 


A    I»    P    E    N*    D    t    X. 


Annuity,  or  yearly  rent  charge  of  two  thoufand  pounds,  4ir  any  part  thereof^ 
ihall  be  behind  and  unpaid  for  the  fpace  of  forty  day$  next  over  or  after  any  of 
the  faid  days  of  payment,  whereon  the  fan^e  ought  to  be  paid  zs  aforefaid  ;  that 
then  and  fo  often  it  fhall  and  may  be  lawful  to  and  for  the  faid  Join  Spencer  the 
^n,  during  the  joint  natural  lives  of  himfelf  and  his  faid  father,  iaco  all  and 
jugular  the  faid  manors,  mefTuages,  lands,  tenements  and  hereditaments  charged 
tbere^vith  a^  aforefaid,  or  any  part  thereof^  to  enter  ;  and  the  rents,  iflues  aac) 
profits  thereof,  to  receive  and  take,  until  be  therewith  and  thereby,  or  the 
perfon  or  perfon3  who  ihall  be  then  entitled  to  the  imniediate  pofiteffion  of  the 
faid  manors,  meffuages,  lands,  tenements  and  hereditaments,  be  paid  andiatisficd 
the  fame  and  every  part  thereof  j  arid  all  the  arreaifs  thereof  incurred  before,  and 
(h^  fhall  incyr  during  fuch  time  as  he  fhall  receive  the  rent$,  iflues  and  profits 
thereof;  or  be  intitled  to  receive  the  fame,  by  virtue  of  fuch  entry  to  l^e  made  as 
siforefaid,  together  with  his  cofls,  damages  and  expences  laid  out  and  (uflaiacd^ 
^y  rcafoi}  of  the  nonpayment  thereof,  or  any  part  thereof. 

AND  WHEREAS  the  late  duke  of  Marlborough  hath,  byJiiswill,  impowcr* 
ed  and  direAed  hi^  trudees  in  the  faid  will  named,  and  furvivors  and  furvivor  of 
them,  and  the  heirs  and  arfl^gns  of  fuch  furvivor,  of  ^the  birth  of  each  and  every 
fori  then  after  to  be  born  of  6\  Spencer ^  now  Charles  D,  of  MarJiorougt  and  of 
0'ther§  in  the  faid  wjll  named,  by  deeds  attefled  by  two  pr  more  credible  witne0c$, 
to  revolve  and  make  void  the  refpe^live  ufcs  limited  to  fuch  rcfpe^ive  fbns  in  tail 
male,  and  in  lieu  thereof  to  lyonic  the  premiiTes  in  the  faid  will  mentioned  (except 
af£  therein  is  excepted)  to  the  ufe  of  fuch  fons  for  their  lives,  without  impeach- 
znent  of  wafle,  with  immediate  remainders  to  the  refpe£l:ive  fons  of  fuch  ibos 
leyerally  and  refpeflively  in  tail  male,  according  to  the  feniority  of  fuch  ions. 

And  the  court  of  chancery  having  been  applied  to  for  directions  in  this  mat- 
ter, but  not  having  as  yet  given  any  ;  and  I  being  minded  to  preferve,  as  far  as 
in  nie  lieth,  the  remainders  in  the  faid  duke  pf  Marlhorough\  will  limited*  from 
being  defeated  or  barred,  do  therefore,  to  that  intent  and  purpofe,  dircd:,  that 
the  faid  Hugh  earl  of  M^rchmont^  and  Bevcrjbam  Filmer^  and  the  furvivor  of 
them,  and  the  heirs  of  fuch  furvivor,  do  and  fhall,  out  of  the  rents,  iflues  and 
profits  of  the  pren^ifTes  fo  limited  to  them  as  aforefaid,  raife  and  pay  th^  clear 
yearly  fdm  of  three  thoufand  pounds,  over  and  above  all  deduAions  for  or  by 
reafon  of  any  taxes,  charges  or  impoiitions,  impofed  Or  to  be  impofcd  by  autho- 
rity of  parliament,  or  otherwifc  howfoever,  by  four  equal  quarterly  payments  al 
the  aforefaid  feafls,  to  and  for  the  ufe  of  fuch  of  the  fons  or  grandfons  of  the 
faid  Charles  duke  of  Marlborough^  born  or  to  be  born,  as  fhall  fucqeflively  for  the 
time  being,  be  next  and  immediately  intitled  as  tenant  in  tail  in  remaiiider,  after 
the  death  of  the  faid  Charles  duke  of  Marlborough^  to  the  efUte  of  John  late  duke 
of  Marlborough^  by  virtue  of  his  will ;   which  faid  annuity  or  yearly  fum  fhall 
commence,  and  be  paid  to  fuch  fon  or  grandfon  for  the  time  being,  from  and 
affer  his  attaining  the  age  of  twenty  years,  during  the  joint  lives  of  the  (aid 
Charles  duke  of  Marlborough  and  fuch  fon  or  grandfon  for  the  time  being. 
.  i^ilOyiDED  NEVERTHELESS,  That  if  any  fuch  fon  or  grandfon,  mtiikd 
i!o  fuch  annuity  or  yearly  payment  as  aforefaid,  fCall  during  the  life  of  the  faid 
Charjes  duke  of  Marlhroughy  do  or  fuffer,  or  covenant  or  agree  to,  do  or  fu£fcrt 
^ny  a^t,  Vhereby  all  or  any  of  the  eflates,  remainders, .  limitations  or  ufcs  in  the 
^aid  late  dyke  of  MarWoroughh  will  declared  or  exprefled,  may  be  defeated  or 
b^a^red  \  then,  and  in  fuch  cafe,  the  annuity  or  yearly  fum  of  three  thoufand 
^ol^nd^  hereby  limited,  fhall,  from  thenceforth,  for  ever  ceaJTe  and  be  void,  not 
6niy  in  refpe^  to  the  fon  or  grandfon  of  the  faid  Charles  duke  of  Mmrlieruigh, 
doin^or  fuderlhg  fuch  a  A  as  aforefaid,  but  fn  i^efpe^i:  to  every  other  fonsmd 
iirandfoh  of  f  <ie  faid  Charles  duke  of  Marlborough* 

'  Protided 
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PROVIDED  ALSO,  and  it  is  my  will,  That  if  any  fon  of  tUc  faid  CharUT 
d^ukc  of  Marlborough  fball  becpncie  indded  to  the  Taid  annuity  in  poileffion  by  i?ir^ 
tue  of  this  my  will,  and  fhall,  in  the  life-cime  of  the  Taid  Charles  duke  of  Adarlr 
borough  marry,  aod  attain  his  age  of  twenty-one* years,  and  (hall  not  have  done 
or  iuffered,  or  agree  to  do  or  fufFer,  any  aA  whereby  the  faid  annuity,  hereby  to 
l\im  limited,  isy  by  this  my  will  to  ceafe  or  be  yoid ;  tiien,  and  in  fuch  cafe,  i|: 
Ihail  and  may  be  lawful  to  and  for  fuch  fon,  in  the  life*time  of  the  (aid  Charles 
duke  of  Marlboroughy  by  any  deed  duly  executed,  and  atteiled  by  three  or  more 
credible^ wit nefics,  with  the  confcnt  or  the  f^id  Hugh  earl  of  marckmont^  andt 
Beverjham  Filmer,  or  the  furvivor  of  them,  or  his  heirs,  l^gnificd  by  their  or  his 
iealing  and  executing  of  fuch  deed,  to  limit  or  appoint  to  be  paid  out  of  my  faid 
eftates^  charged  with  the;  faid  annuity  or  payment  of  three  thoufand  poundis 
yearly,  any  annuity  or  yearly  payment  not  exceeding  fifteen  hundred  pounds  ^^r 
4inn.  clear  of  all  taxes  and  charges,  to  be  paid  by  fuch  quarterly  payments  as  afore* 
faid,  to  any  woman  with  whom  he  ihall  intermarry,  TO  ^OLDthe  laid  annuity 
from  and  after  her  hufband's  death,  during  her  life* 

PROVIDED  ALWAYS,  That  if  fuch  fon  of  the  fai4  Charles  duke  of  Marl^^ 
boroughy  who  fhall  make  fuch  appointment,  fhall  afterwards  happen  to  furviye 
the  faid  Charles  duke  of  Marlborough ;  then,  :|nd  in  fuch  cafe,  the  faid  ap- 
pointment of  fuch  annuity  for  fuch  woman  fhall  be  void»  ^nd  the  fame  annuity 
fliall  not  take  pUce. 

PROVIDED  ALSO,  and  it  is  my  will.  That  my  faid  eftates  fhall  never  be 
chargeable  witU  the  p?yment  of  more  than  one  fuch  annuity,  as  a  provifion  for 
any  Aich  woman,  at  one  and  the  fame  time*- 

And  as  to  all  my  faid  manors,  lands,  tenements,  hereditaments  and  premifTes 
herein  before  devifcd  to  my  faid  truftees,  Hugh  earl  of  Marchmont^  and  Bever^m 
fbam  Filmer^  fubjeft  to  the  laid  annuities,  powers  and  provifions  herein  before 
mentioned  5  I  WILL,  direft,  and  devife  the  fame  to  be  in  TRUST^for  my  fai4 
grandfon  John  Spencer^  and  his  afligns,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  wafte;  and  from  and  after  the  determination  of 
that  eftate,  TO  THE.  USE  of  the  faid  Hugh  earl  of  Marchmont,  and  Biverjbam 
Filmer^  and  their  heirs,  during  the  natural  life  of  the  fame  John  Spencer^  in 
TRUST  to  fuppqxt  and  prefcrve  the  contingent  ufe$  and  eftatcs,  herein  after  li- 
mited, from  beinj[  defeated  or  dedroyed^  and  for  that  purpofe  to  make  entries, 
pr  bring  aftions,  as  the  cafe  fhall  require  :  Yet  neverthclcfs  to. permit  and  fuffer 
the- fame  John  ^Spencer,  and  his  afligns,  during  his  life,  to  receive  and  take  the 
rents  and  profits  thereof,  and  of  every  part  thereof,  to  and  for  his  and  their 
own  ufe  and  benefit ;  and  from  anJ  after  his  deceafe,  IN  TRUST  for  the  faid 
y^in  Spencer^  the  fon  of  my  faid  grandfon  John  Spencer^  and  his  ^fCgns,  for 
dnd  dtu*ing  the  term  of  his  natural  life,  without  impeachment  of  wafte. 

And  from  and  after  the  determination  of  that  eftate,.  lO  THE  USE  of  the 
faid  Hugh  earl  of  Marchjnont^  and  Beverjham  Filmer^  and  their  heirs,  during 
|hc  natural  life  of  the  faid  John  Spencer^  the  fon,  IN  TRUST  to  fupport  and 
preferve  the  contingent  ufes  and  eftates,  herein  after  limited,  from  being  defeated 
or  deftroyed  ;  and  for  that  purpofe  to  make  entries,  or  bring  a^lions  as  the  cafe 
fhall  require  :.  YET  NEVER  IHELESS,  to  permit  and  fuffer  the  faid  John 
Spencer^  the  fon,  and  his  afHgns,  during  his  life,  to  receive  and  take  the  rents 
and  profits  thereof,  and  of  every  part/  to  and  for  his  and  their  own  ufe  apd 
))enefit.  .  '  '• 

And  from  and  after  his  deceafe,  IN  TRUST  for  the  firit,  fccond,  third,  fourth, 
fifth,  and  all  and  every  other  the  fon  and  fons  of  the  body  of  the  faid  John  Spenar 
the  fon,  lawfully  to  be  begotten,  feverally,  fuccefilvely^  and  in  remainder,  one 
sifter  another,  as  they  and  every  of  them  fhall  be  in  feniority  of  age  and  p/iority 
.of  birth }  and  the  feveral  and  refpe£Uve  l^eirs  male  of  the  body  and  Bodies  of  alf 
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tnd  every  fuch  ion  and  fons^  lawfully  ifluing ;  the  elder  of  fuch  (bns,  &nd  tbe 
heirs  male  of  his  body,  to  be  always  preferred,  and  to  take  before  the  younger 
of  fuch  Ton  and  fons,  and  the  heirs  male  of  his  and  their  body  and  bodies 
iOuing. 

And  for  the  default  of  fuch  iflue,  IN  TRUST  FOR  all  and  every  other  foa 
and  fons  of  the  body  of  my  faid  grandfon  John  Spencer  lawfully  begotten,  or  to 
be  begotten,  fcvcrally,  fuccefSvely,'  and  in  remainder,  one  after  another,  as  they 
and  c^ery  of  them  fhall  be  in  feniority  of  age  and  priority  of  birth,  and  the  fc- 
veral  and  rcfpcclive  heirs  male  of  the  body  and  bodies  of  all  and  every  fuch  fon 
and  fons  lawfully  ilTuing  ;  the  elder  of  fuch  fons,  and  the  heirs  male  of  his  body, 
to  be  always  preferred,  nnd  to  take  before  the  younger  of  fuch  fon  and  fons,  and 
the  heirs  male  of  his  and  their  body  and  bodies  iiTuing. 

N  And  for  default  of  fuch  ifTue,  IN  TRUST  for  all  and  every  the  daughter  and 
daughters  of  the  body  of  my  faid  grandfon  Join  Spencer  lawfully  begotten,  or 
to  be  begotten,  and  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
faid  John.Spencer  the  fon,  lawfully  to  be  begotten,  to  be  e<}ua]ly  divided  between 
or  among  them,  (if  more  than  one)  ihare  and  {Iiare  alike,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants,  and  the  fevcral  and  refpeclive  heirs  of  the 
bodies  of  all  and  every  fuch  daughter  -and  daughters  lawfully  ifluing. 

And  in  cafis  one  or  more  of  fuch  daughters  (hall  happen  to  die  without  iflbe  of 
her  or  \hcir  body  or  bodies  ;  then,  as  to  the  (hare  or  (hares  of  her  or  ihnn 
ft>  dying  without  iflue,  IN  TRUST  for  the  furvivors  or  furvivor,  and  others  or 
other  of  them,  to.be  equally  divided  between  or  among  them,  (if  mere  than 
one)  ihare  and  (hare  alike,  to  take  as  tenants  in  common,  and  not  ss  joint- 
tenants,  and  the  fevcral  and  refpe6live  heirs  of  the  bodies  of  fuch  furvivors,  or 
furvivor,  and  others  or  other  of  them.  And  if  all  fuch  daughters,  but  "one, 
fhall  happen  to  die  without  iffac  of  their  bodies,  or  if-  there  fhall  be  but  one 
fiich  daughter,  IN  TRUST  for  fuch  (urviving  or  only  daughter,  and  the  heirs 
of  her  body. 

And  for'dcfliult  cf  fuch  iflue,  THEN  IN  TRUST  for  fuch  perfon  and  per- 
fons,  and  for  fuch  eftate  and  cftates,  ufes,  intents  and  purpofes,  as  I  fliall  by  my 
will,  codicil,  or  other  writing,  by  me  to  be  ligned  in  the  prefcnce  of  three  or 
more  credible  witncfles,  declare,  direfl,  limit  or  appoint. 

And  my  will  is,  that  all  my  houfhold  goods  and  furniture,  which  at  the  time 
of  my  deceafe  fhall  be  in  the  aforcfaid  mefliiagc,  in  the  county  of  Oxford,  which 
I  purchafcd  of  Sir  Cecil  Bifhop,  bart.fhail  be  deemed  as  heir^looms,  and  for  ever 
be  enjoyed,  as  far  as  the  law  will  permit,  by  the  perfon  and  perfons,  who  for  the 
time  being,  fliall  be  in  pofleflion  of  or  intitled  to  the  rents  and  profits  of  the 
fame  fuefluage,  by  virtue  of  this  my  will. 

AND  WHEREAS  by  indenture  bearing  date  on  or  about  the  25thday  of  No- 
vember, which  was  in  the  year  of  our  Lord  1729,  the  dean  and  chapter  of  the 
cathedral  and  metropolitical  church  of  Chrift  Canterbury,  for  the  confiderations 
therein  mentioned,  did  Itafe  or  grant  unto  me  the  fcite  or  court-lodge  of  the 
manor  of  Agncy,  in  the  parifties  of  Old  Romney.and  Midley  in  Romncy-Marih, 
in  the  county  of  Kent,  and  the  fcveral  houfes,  barns,  buildings,  lands,  teoe* 
ments  and  hereditaments  in  the  faid  indenture  of  leafe  particularly  mentioned 
and  defcrihed,  all  which  were  formerly  the  leafehold  eftate  of  my  late  mother; 
TO  HOLD  the  fame  to  me,  my  heirs  arid  affigns,  for  and  during  the  three  lives 
therein  named,  and  the  life  of  the  longeft  liver  of  them,  fubj eft  to  the  rents 
and  covenants  in  the  fame  leafe  refer ved  and  contained,  and  which  on  the  Ic&cs 
part  are  to  he  paid,  done  and  performed. 

NOW  I  do  hereby  give,  devife  and  bequeath  the  faid  fcite  and  ecnrt-Iodge, 
houfes,  barns,  buildings,  lands,  tenements,  hereditaments  and  premifcs,  com- 
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prited  in  the  faid  leafe,  and  all  my  renewable  and  other  eftatej  term  and  inte- 
reft  thci^ein : 

And  alfo  my  lands^  tithes  and  eftates  in  the   faid  county  of  Buckingham, 
^ -which  I  hold  by  leafe  for  years  of  the  city  of  Lincoln : 

And  alfo  all  other  my  leaiehold  eftates  (except  fuch  of  them  as  I  fhall  other*-' 
wife  difpofe  of  by  this  my  will,  or  by  any  codicil  or  codicil^  to  be  by  me  made 
thereto)  unto  and  to  the  ufe  of  the  faid  Hugh  earl  of  Marchmwt  and  Bever/bam 
Filmery  their  heirs,  executors,  adminiftrators  and  afligns  refpeAively,  during  the 
continuance  of  the  fame  refpcdive,  leafe  ;  IN  TRUo T,  neverthelefs,  for  fuch 
perfon  and  perfons^  and  for  fuch  eftates  ^nd  int^reft,  and  in  fuch  proportions  and 
manner,  and  under  and  fubye^to  fuch  powers,  reftri£kions  and  limitations,  asar« 
herein  before  expreiled,  limited  and  declared  or  directed,  of  and- concerning 
the  faid  herein  before  devifed  freehold  manors,  lands  and  hereditaments,  as 
near  thereto  as  may  be  and  the  nature  of  the  faid  feyeral  and  refpe£tive  ieafehoi4 
eftates  will  admit  of,  TOTHE  END  that  the  fame  leafehold  eftates  and  premif-- 
fes  may  be  held  and  enjoyed,  and  go  along  with  the  faid  freehold  eftates  and  pre- 
znllTcs,  fo  long  as  may  be,  and  the  laws  of  EngUnd  will  permit. 

And  my  Willis,  and  I  do  hereby  defirc  and  dire£V,  that  the  refpefiive  leafes 
which  I  now  have  or  may  have  at  the  time  of  my  deceafe,  of  and  in  the  faid 
leafehold  premifes  refpe£tively,  fhall  and  may  from  time  to  time,  when  and  fo 
often  ^  occafion  Ihall  require,  (and  that  the  fame  can  be  done  on  reafonable  and 
equitable  terms)  be  renewed  and  filled  up,  by  and  out  of  the  repts  and  profits  06 
the  fame  premifes,  or  fome  part  thereof,  in  the  names  or  name  of  my  faid  truf« 
t^es,  Hugh  earl  of  Marchmont  and  Beverfiam  Filmer^  or  the  furvivpr  of  them,  or 
them,  or  his  legal  reprefentative.  And  that  all  new  and  other  leafes  at  any  time 
or  times  hereafter  to  be  had  or  obtained  of  .the  fame  premifes  refpecStively  ftiall^ 
at  any  times  then  during  the  coiltinuance  thereof,  refpe6lively  remain,  continue^ 
and  be  upon  the  like  trufts  and  under  and  fubje^t  to  the  like  powers,  reftri<ItioB9 
and  limitations,  as  are  herein  before  exprefTed  and  diredled,  or  referred  unto  and 
concerning  the  faid  feveral  leafes  now  in  being,  of,  and  in  the  fame  premifes 
refpeftively,  or  as  near  thereto  as  may  be,  and  the  laws  of  England  will  permit. 

ITEM,  I  do  hereby  give,  devife  and  bequeath  unto  the  faid  Hugh  csltI  of 
Morchmont^  and  Bever/ham  JFilmety  their  heirs  and  affigns,  ALL  that  my  ma- 
nor of  Wimbledon,  with  the  appurtenances  thereof,  in  the  faid  county  of  Surry„ 
and  the  capital  mefluage  or  manfion-houfe  lately  built  at  Wimbledon  in  the  fame 
county.  And  all  my  freehold  meiTuages,  farms,  lands,  hereditaments  and  eftatc 
jn  or  near  Wimbledon  aforefaid,  which  were  late  the  eftate  of  lir  "Theodore  Janf-^ 
Jen^  bart.  and  which  I  purchafed  to  me  and  my  heirs  of  the  truftees  for  the  iale 
of  the  eftates  of  the  late  directors  of  the  South-fea  company. 

And  alfo  all  my  leafehold  rcftory  or  parfonage  of  Wimbledon  aforefaid,  with 
the  houfes,  buildings,  tithes,  hereditaments  and  appurtenances  thereunto  belong- 
ing or  apj>ertaining,  or  therewith  ufed  or  enjoyed,  or  reputed  as  part  thereof, 
(which  faid  reftory  or  parfonage,  and  other  the  faid  laft-mentioncd  premiircij, 
are  held  of  the  dean  and  chapter  of  Worcefter,  by  leafe  of  three  lives,  and  were 
late  alfo  part  of  the  eftate pf  the  faid  Sir  Theodore  Jatjjen^  and  were  purchafed  of 
'the  faid  truftees  for  the  fale  of  the  faid  late  directors  eftates  by  Hftiry  Meriton,  of 
whom  I  lately  purchafed  the  fame.) 

And  alfo  all  my  renewable  and  other  eftate  and  intereft  therein,  TO  HAVE 
ANt)  TO  HOLD  the  faid  laft  mentipned  manor,  capital  mefluage,  redlory  or 
parfonage,  meftiiages,  farms,  lands,  tepements,  tithes,  hereditaments  and*pre* 
niiflcs,  with  their  appurtenances,  i^nto  and  to  the  ufe  and  behoof  of  the  faid 
Hugh  earl  of  Marchmont  and  Beverjham  Filmer,  their  heirs  and  afiigns,  during 
the  continuance  of  my  feyeral  eftates  and  interefts  in  the  fame  prciciires  refpec- 
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tivclj:  UPON  THE  TRUSTS  ncvcrthekfs,  an^  to  apd  C<*  the  inteuu  aai 
^urpoihi  and  under  and  fubjeft  td  the  powers,  reftri&ions  and  limitations,  here- 
in after  mentioned  and  exprefled,  of  and  copcernit^.the.fan^e  premifle^  r^pec- 
tiveiyi  thatisto.fay,  IN  TRUST  for  my  faid  grandfon  JpyS/i  j)>^w^  tod  his 
afngns,  for  and  during  the  term  of  his  nat\iral  life^  without  impeachment  of 
wafte,  (except  wafte  m  the  faid  dapital  meflu^e,  with  .t^e  bu^ldiqgs,  gardens 
and  appurtenances  thereunto  belonging,  and  in  the  i^aid  I^  memiooed  le^ 
hold  premHIes.) 

And  from  and  after  the  detei:mination  df  that  eftate,  TO  TJIE  USE  of  the 
fcid  Hugh  earl  of  Marcbmont  and  Bevir/batfi  FilmeTf  and  their  heirs,  during  the 
ierm  oJF  the  natural  life  df  the  fame  ^chn  'Spencer  ^  IN  TRUST,  to  fupport  and 
^prefei^ve  the  contingent  ufes  and  efjbatps,  herein  after  Upiited^  from  ,beiag  de- 
featied  ot  deftroycd; 

And  from  and  after  his  dietfeafe,  IN  lHUST  fttr  the  faid  yoin  Spncer  the 
.Ion,  and  his  affigns,  for  and  during  t]|ie  term  of  his  natui^al  unsj  without  Im« 
peachment  of  wafle,  (except  as  before  is  excepted.) 

And  from  and  after  the  determination  of  that  eftate,  TO  THE  USE  of  the 
faid  Hugh  earl  of  Marchmoni  and  Bevefjb^m  Pilmer,  and,  their  heirs,  during  the 
natural  life  of  the  faid  Jobn  Spencer  the  fon,  IN  TRUST,  to  (jupport .  and  pre- 
ferv«  the  contingent  ufes  and  eftates  h^erein  after  limited^  from  being  defeated  or 
deftrojred. 

And  from  and  after  bis  deceafe,  IN  TRTJST  fdr  the  firft,  feconcl,  third, 
fourth,  :fiftb,  and  all  and  every  other  the  fon  and  fons  pf  the  body  of  him  the 
faid  y^iS/t  .5/f/irrr  the  fon,  lawfully  to  be  begotten,  fever^Uy,  fiicceffively,  and 
in  remainder  one  after  another,  as  th^  and  every  of  them  thall  be  in  fenionty 
of  age  and  priority  of  birth,  and  the  feveral  and  refpedive  heirs  male  of  the 
body,  and  bodies  of  all  and  eyery  fuch  fon  apd  fons,  lawfu^y  ifTuing ;  the  elder 
of  fuch  fons,  and  the  heirs  male  of  his  body,  to  be  always  preferred »  and  to 
take  beft)re  the  younger  of  fuch  fon  and  fons,  jsind  heirs  male  of  his  and 
their  body,  and  bodies  ifliiing. 

And  for  default  of  fuch  iflue,  IN  TRUST  for  the  fecond,  third,  fourth, 
fifth,  and  all  and  every  other  the  fon  and  fons  of  the  .body  of.  my  faid  grandfon 
ydn  Spencer,  lawftilly  begotten,  or  to  be  begotten,  feverally,  fucccflively,  or  in 
remaindei',  one  after  another,  as  they  and  every  of  them  (hall  be  in  feniority  of 
fige  and  priority  of  birth,  and  the  (everal  and  ref pe£live  heirs  male  of  the  body 
and  bodies  of  all  and  every  fuch  fon  and  fons  lawfully  ifljuing ;  the  elder  of  fuch 
fons,  and  the  heirs  male  of  his  body,  to  be  always  preferred,  and  to  take  before 
the  younger  of  fuch  fon  and  fons,  ^nd  the  heirs  male  of ,  his.  and  their  body  and 
bodies  iiTuing. 

And  for  default  of  fuch  iflue,  IN  TRUST  for  the  fir  ft,  .fecond,  third, 
fourth,  fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body 
of  my  faid  grandfon  John  Spencer^  lawfully  begotten,  or  to  be.  begotten,  fere- 
rally,  fuccelfively  and  in  remainder,  one  after  another,  as  they  and  every  of 
them  (hall  be  itufeniority  of  age  and  priority  of  birth^  and  -the  fercral  and  re- 
fpe^iveheirs  male  of  thd  body  and  bodies  of  all  and  every  fuch  daughter  and 
daughters  lawfully  ifluing ;  the  elder  of  fuch  daughters,  ^nd  the  heirs  mate  of 
her  body,  to  be  always  preferred,  and  to  take  before  the  younger  of  fiich 
daughter  and  daughters,  and  the  heirs  male  of  her  and  theif  body  and  bodies 
iiluing. 

And  for  default  of  fuch  iflbc,  IN  TRUST  for  the  firft,  fecond,  third,  ftmrth« 
fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body  of  the  iaid 
Jokn  Spencer i  the  fon,  lawfully  to  be  begotten,  (cverally,  fucpeQIvely,  and  ia 
remainder,  one  after  another,  as  they  and  every,  of  them  ft^all  be  in  feniority  of 
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age  and  priority  of  birth  ;  and  the  feveral  and  refpeftive  heirs  male  of  the  body 
and  bodies  of  all  and  every  fiich  daughter  and  slaughters,  lawfully  iffiiing ;  the 
cider  of  fuch  daughters,  and  the  heirs  male  of  her  body,  to  be  always  preferred, 
and  to  take  before  the  younger  of  fuch  daughter  and  daughters,  and  the  heirs 
male  of  her  and  their  body  and  bodies  ifluing. 

And  for  default  of  fuch  ifluc,  IN  TRUST  for  the  flrft,  fecond,  third,  fourth, 
fifth,  and  all  and  every  other  the  fon  and  fons  of  the  body  of  the  faid  John  Spen-^ 
cer  the  fon,  lawfully  to  be  begotten,  fcverally,  fucceflively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  fhall  be  in  feniority  of  age  and 
priority  of  birth  and  the  feveral  and  refpeftive  heirs  of  the  body  and  bodies  of  all 
and  every  fuch  fon  and  fons  lawfully  ifluing,  and  the  heirs  of  his  body,  to  be  al- 
ways preferred  and  to  be  before  the  younger  of  fuch  fon  and  fons,  and  the  heirs 
of  his  and  their  body  and  bodies  ifluing. 

And  for  default  of  fuch  ifliie,  IN  J  RUST  for  the  fecond,  third,  fourth, 
fifth,  and  all  and  every  other  the  fon  and  fons  of  the  body  of  my  faid  grandfon 
John  Spencer  \zv/f\\Wy  begotten,  or  to  be  begotten,  fcverally,  fucctflively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  Ihall  be  in  feniority  of 
age  and  priority  of  birth,  and  the  feveral  and  refpcftive  heirs  of  the  body  and 
bodies  of  all  and  every  fuch  fon  and  fons  lawful Iv  iflliing  ;  the  elder  of  fuch  fens; 
and  the  heirs  of  his  body,  to  be  always  preferred,  and  to  take  before  the  youngftr 
of  fuch  fon  and  fons,  and  the  heirs  of  his  and  their  body  and  bodies  ifluing. 

And  for  default  of  fuch  iflue,  IN  TRUST  for  the  flrft,  fecond,  third,  fourth, 
fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body  of  my 
faid  grandfon  John  Spencer  lawfully  begotten,  or  to  be  begotten,  feverally,  fuc- 
ccfl[ively,  and  in  remainder,  one  after  another,  as  they  and  every  of  them  Ihall 
be  in  feniority  of  age  and  priority  of  b'^th,  and  the  feveral  and  i*tfpe£live  heirs 
of  the  body  or  bodies  of  all  and  ev^ery  fuch  daughter  and  d.iughttrs  lawfully  iflu- 
ing ;  the  elder  of  fuch  daughters,  and  the  heirs  of  her  body,  to  be  always 
preferred,  and  to  take  before  the  younper  of  fuch  daughter  and  daughters 
and  ihe  heirs  of  her  and  their  bodv  and  bodies  ifiiiinf^. 

And  for  default  of  fuch  iflue,  INTRUST  for  the  flrft,  fecond,  third,  fourth, 
fifth,  and  all  and  every  other  the  daughter  and  daughters  of  the  body  of  the 
faid  John  Spencer  the  fon  la\Vfully  to  be  begotten,'  fcverally,  fuccefl[iveiy,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  (hall  be  in  fcnioiity  of 
age  and  priority  of  birth,  and  the  feveral  and  refpei^ive  heirs  of  the  body  and 
bodies  of  all  and  ev^ry  fuch  daughter  and  daughters,  lawfully  ifluing,  the  elder 
of  fuch  daughters  and  the  heirs  of  her  and  their  body  and  bodies  ilTiiing. 

And  for  default  of  all  fuch' ilTue,  IN  TRUST  for  fuch  perfon  or  perfons, 
and  for  fuch  eftate  and  enates,'ufes,  intents  and  purpofes,  as  I  fhp.ll  by  any 
will,  codicil,  gr  other  writing  by  me  to  be  flgned  in  the  prcfence  of  three  or 
more  credible  witncfles,  declare,  dire£l,  limit,  or  appoint. 

And  my  will  is.  That  all  the  houlhoUi  goods,  pictures,  and  furniture  that 
fliall  be  in  my  faid  capital  mefluage,  buildings  and  gardens  at  IP^ihihkdon^  at 
the  time  of  my  deceafe,  (except  fuch  of  them  as  I  fliall  otherwifc  difpofe  of 
by  this  my  will  or  by  any  codicil  or  codicil;  to  be  by  me  made  thereunto)  (hall  be 
deemed  as  heir-looms,  and  forever  be  enjoyed,  as  far  as  the  law  will  admit,  by 
the  perfon  and  perfons  who  for  the  fimc  being  Ihall  be  in  poflTeflSon  of  or  inti- 
tlcd  to  the  rents  and.profitsof  the  fame  capital  mefliiiage  and  premiflTes,  by  virtue 
of  this  my  will. 

And  rny  will  is,  and  I  do  hereby  order  and  direct,  That  fo  foon  as  conveni- 
ently may  be  after  my  deceafe,  my  executors  herein   after  named  do  caufe  a 
perfeft,  trpe  and  exafl:  fchedule  or  inventory  to  be  made  and  taken  of  all  the 
faid  houfhold  goods,  piftures,  and  furniture  which  are  to  continue  and  remain 
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and  be  ufed  In  the  fame  caintal  meiTuage,  buil^ingsi  and  gardens^  according  to 
this  my  wil). 

And  that  tl^fanie  John  Spencer  the  father,  and  John  Spencer  the  fan,  and  all 
and  every  other  perfon  and  pcrfons  refpeftivcly,  who  by  virtue  of  this  my  will 
are  to  have  the  ufe  of  the  faid  goods,  (hall  at,  on  or  before  the.  time  of  taking 
poiTeffion  thereof  give  a  receipt  for  the  fame  under  their  refpeftive  bands^  at^tbe 
foot  of  the  faid  inventory. 

And  my  will  Ms,  and  I  do  hereby  further  order  and  direA,  That  the  lea£c 
which  I  now  have,  or  may  have  at  the  time  of  my  deceafe,  of  and  in  the  faid 
re£lory  or  parfonage,  and  iaft  mentioned  leafehold  prdmilles,  fliall  anc'  may  from 
time  to  time  when  and  fo  often  a^  occafion  (haij  require,  (and  that  the  fame  can 
be  done  on  reafonable  and  equitable  terms)  be  renewed  and  filled  up,  by  and  out 
of  the  rents  and  profits  of  the  fame  premifles  or  fome  part  thereof,  in  the  nan»e 
or  namcsrof  my  faid  truftecs,  or  the  furvivor  of  them;  bis  heirs,  or  aSgns. 

And  that  all  new,  or  other  leafes,  at  any  time  or  times  hereafter  to  be  had  or 
rtaken  of  the  fame  premifTes  ihall  at  all  times,  then'  after,  during  the  continuance 
thereof,  refpedlively  remain,  continue  and  be  upon  the  like  trufts,  as  are  by  mc 
herein  before  expreficd  and  declared  or  direfkd,  of  and  foncerning  the  now 
fubfi{^ing  leaie  oi  the  lame  premises,  or  a?  near  thereto  as  may  be,  and  chc  laws 
of  England  will  permit. 

PROVIDED  ALWAYS,  and  my  will  is,  That  it  {hall  and  may  be  lawful,  to 
and  for  my  faid  grandfon  yohn  Spencet^  and  John  Spencer  his  fon  refpc£liircly,  as 
and  when  they  (hall   ]^efpe£tively,  come  unto  and  be  in  the  actual  poficilion  of 
my  faid  herein  before  devifiid  eftates  and    premiiles,  or  any  part  thereof,  or  be 
actually  intitled  to  the  rents  and  proiks  thereof,  or  of  any  part  thereof,  by  in- 
denture under  their  rerpe£live  hands  and  feals,  to-demife  or  leafe  the  fame,  or 
Aich  part,  or  parts  tliereof  whereof  they  ihall  refpeftively  be  in  the  adtual  pof- 
fcflion,  or  to  the  rents  and  proiks  wlKreof  they  (hall  be  refpeftively  intitled,  (ex- 
cept the  faid  capital  mefTuage,  which  I  have  lately  built  at  JVimbledon  aforefaid, 
and  the  buildings,  gardens  and   appurtenances  thereunto  belonging,  or  to  be 
tlierewith  ufed  and  enjoyed)  unto  any  perfon  or  perfons  for  any  term  or  number 
of  years  not  exceeding  twenty-one  years  in  poffcffion,  and  not  in  reverfion,  re- 
mainder or  exptdtancy  :  fo  as  upon  every  of  fuch  leafes.  there  to' be  rcfervcd,  and 
made  payable  during  the  continuance  thereof  refpeftivcly,  the  bed  improved 
yearly  rent  that  can  be  reafonably  had  for  the  fame,  without  taking  any  fom  or 
fums  of  money,  or  other  thing  by  way  of  fine  or  income  for  or  in  rcfpect  of 
fuch  leafe  or  leafcs,  and  fo  as  n(>ne  of  the  faid  leaies  be  made  difpuniifaable  of 
wafteby  any  exprefs  words  therein  to  be  contained,  and  that  in  every  of  fuch  leaies 
therein  to  be  contained  a  claufe  of  re-entry  for  non-payment  of  the  rent  or  rents 
to  be  thereby  refpe^ively  rcferved  :  and  that  fuch   Icflee  and  leflees,  to  whom 
fuch  leafe  or  leafes  Oiall  be  made,  fcal  and  dclirer  counterparts  of  fuch  leafe  and 
leafes. 

PROVIDED  ALWAYS,  and  my  will  is,  and  I  do  hereby  cxprefsly  declare, 
That  in  cafe  my  faid  grandfon  John  Spencer ^  ihall  at  any  time  after  my  deceafe, 
on  any  account  whatfbever,  become  bound  as  furety  with  or  for  any  perfon -or 
perfonsy  whatfoever,  unto  any  perfon  or  persons  for  any  fum  or  fums  of  money, 
or  for  any  debt  or  debts  whatfoever  of  any  perfon  or  perfons  whatfoever;  or  if 
he,  or  any  perfon  or  perfons  in  trulVfor  him,  (hall  accept  or  take  from  any  king 
or  queen  of  thefe  realms  any  penfiou,  or  any  office  or  employment  civil  ormili* 
tary',  (except  the  rangerfliip  and  office  or  place  of  keeper  of  the  Windfor  great 
park  and  the  ranger(hip  and  ofiice  or  place  of  keeper  of  the  little  park  at  Windlbr ;} 
THEN,  and  in  either  of  the  faid  cafes,  from  thenceforth  all  and  every  the  ufes, 
cftgtcs  andtrufls  by  me  herein  limited,  andexpreiled|  or  direAed  of  and  concerning 
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my  feveral  eftacts  hereby  dcvlfcd,  every  or  any  part  thereof,  unto  or  to'the  ufe  of, 
-or  in  trufl:  for  the  fame  John  Spencer^  and  all  and  every  the  povrcrs  and  authorities 
to  him  by  me  hereby  given  or  diredVed  to  be  given,  fliall  ceafe,  and  be  void  to  all 
intents  and  purpofes,  as  if  the  fiime  John  Spencer  were  actually  dead :  and  then 
alfo,  and  in  cither  of  the  faid  cafes,  all  and  every  of  the  fame  eftates,  and  the 
xents  and  profits  thereof,  Ihall  immediately  thereupon  go  ever,  and  from  thence- 
forth go,  be,  and  remain  to  the  ufe  of,  or  in  truft  for,  fuch  other  perfbn  or 
pcrfons,  whobyvirtufc  of  this  will  wouW  have  been  intitlcd  to  the  fame  in  cafe 
he  the  fame  Johi  SpenctTy  were  aftuaily  dead. 

PROVIDED  ALWAYS,  That  if  the  fakl  John  Spencer,  the  fon,  at  the 
time  when  eitherof  the  fj^id  cafes  {hail  happen,  (if  either  of  them  do  ever  hap- 
pen) flia-ll  be  undpr  the  age  of  twenty-one  years ;  then  all  the  rents  and  profits 
bf  the  fan>c  cllatcs,  until  the  fame  John  Spencer  ihzW  have  attained  thefaid  age, 
^except  only  the  yearly  fum  of  fi^t  hundred  pounds,  which  (hull  be  paid  there- 
out for  the  maintenance  andfcilucationof  the  fame  John  Spencer)  fhall  be  taken  a« 
part  of  and  go  along  with  the  refidue  of  my  perfonnl  eftate,  as  the  faid  refiduc 
is  herein  after  difpofed  of  or  <Iireded  to  be  difpofed  of. 

PROVIDED  ALWAYS,  and  my  will  is,  and  I  do  hereby  ej:ptcfsly  declare 
That  in  cafe  the  faid  John  Spencer  the  fon  of  my  faid  grandfon,  or  any  perfon  or 
perfonsin  truft  for  him,  fliall  :tt  any  time  after  my  dcceafe,  accept  or  take  from 
any  king  or  queen  jef  thefe  realms  any  penfion,  or  any  office  or  employment  ci- 
vil or  military-,  (except  therangerlhip  and  bfiice  or  place  of  keeper  of  Windfor 
great  park  and  the  office  or  place  of  keeper  of  the  little  park  Windfor  ;  THEN" 
and  in  fuch  cafe,  from  thenceforth  all  and  every  the  ufcs,  eftates  and  trufts 
by  me  hereby  limited,  exprefied  or  dire^ed,  of  and  concerning  my  fcveral  ef» 
talcs  hereby  devifcd,  every  or  any  part  thereof,  unto  or  to  the  ufe  of,  or  in  truft 
for,  the  iiimc  John  Spencer y  the  fon,  and  aU  and  every  the  powers  and  authori- 
ties to  him  by  me  hereby  given,  or  diieclcd  to  be  given,  fliall'ceafe  and  be  void 
to  all  intents  and  purpofes,  as  if  the  fame  John  Spencer  were  a<ftual!y  dead,  And 
then  alfo,  and  in  fuch  cafe,  all  and  every  the  fame  cfhues,  and  the  rents  and 
profits  thereof  fhall  immediately  thereupon  go  over  and  from  thenceforth  go,  he 
and  remain  to  the  ufe  of  or  in  truft  for  fuch  other  perfon  or  pcrfons  who  by 
virtue  of  this  my  will  would  have  bccft  iiKitlcd  to  the  fame,  in  cafe  the  fame 
John  Spencer y  were  a^Ttiially  dead. 

AND  "WHEREAS  by  leafi:  from  the  crown,  bearing* date  on  or  about  the 
'  loth  day  of  July  laft  paft,  I  am  ppflcfied  of  or  iniitled  to  all  that  the  capital  mcf- 
-ftiage  in  which  I  now  inlnibit,  called  Marlborough-houfe,  with  the  feveral  yards, 
gardens,  curtilages,  ground,  edifices  and  buildings,  thereunto  belonging,  or 
therewith  lifed,  occupied  or  enjoyed  fituate,  lying  and  being  within  or  near  the 
pariihes  of  St.  James  within  the  liberty  of  Wellminftcr,  and  St.  Martin  in  the 
fields  in  the  county  of  Middlefex  or  one  of  them,  and  in  and  by  the  faid  leafe^ 
more  particularly  mentioned  and  dcfcribed,  To  hold  unto  me,  my  executors, 
adminift^rators  and  affigns,  from  the  date  of  the  faid  leafe,  for  the  term  or  termg 
of  50  years. 

Now  I  do  hereby  give  and  bequeath  all  my  eftate  and  intcreft  in  the  faid  capital 
mefiliage  and  laft-mentioned  premiire6(fubje<^  to  fuch  charge  thereon  as  is  here- 
in after  mentioned)  unto  my  executors  herein  after  named,  upon  the  trufts  fol- 
Jowing  :  that  is  to  fay,  IN  TRUST  for  the  faid  John  Spencer  the  father,  for  fo 
HYuch  and  fo  long  of  the  faid  term  or  terms  of  50  years  therein  as  he  fliall  live: 
apd  from  and  after  his  deceafe,  IN  TRUST  for  George  Spencer,  efq.  com-^ 
monly  called  marquis  of  Blandford  eldeft  fon  and  heir  apparent  of  thefaid 
Charles  duke  of  Marlborough,  for  fo  much  and  fo  long  of  the  faid  term^or  terms 
of  fifty  years  therein  \  and  from  and  aftpr  his  deceafe,  IN  TRUS  I  for  fuch  fen 
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of  the  body  of  the  faid  George  Spencer  lawfully  to  be  begottefi,  as  (hall  firft  at- 
tain the  age  of  twenty-one  years,  and  the  executors  and  adminidrators  of  fnch 
fon,  for  all  the  then  refidue  of  the  faid  term  or  terms  of  fifty  years  therein  ;  and  in 
the  mean  time,  IN  TRUST  to  permit  the  elded  fon,  for  the  time  being,  of  the 
body  of  the  faid  George  Spnicer  lawfully  to  be  begotten,  to  have,  hold  and  enjoy 
the  faid  capital  .meiluage  and  premiiTes  to  and  for  his  and  their  own  ufe  and  be- 
nefit. 

PROVIDED  ALWAYS  that  in  cafe  the  faid  George  Spencer  fliall  have  no 
fon,  of  his  body  lawfully  begotten,  who  fhall  live  to  attain  the  faid  age  of  twen- 
ty-one yeiirs,  then  IN  TRUST  for  Charles  tipencer  efq.  commonly  called  lord 
Charles  Spencer j  fecond  fon  of  the  faid  Charles  duke  of  Marlborough ^  for  fo 
much  and  fo  long  of  the  faid  term  or  terms  of  fifty  years  therein  as  he  fliall  live. 
And  from  and  after  his  deceafc,  IN  TRUST  for  fuch  fon  of  the  body  of  the 
faid  Charles  Spencer^  lawfully  to  be  begotten,  as  fhall  firfl  attain  the  age  of  twen- 
ty-one years ;  and  the  executors  and  adminiftrators  of  fuch  fon  for  all  the  then 
rcfiduc  of  the  faid  term  or  terms  of  fifty  years  therein  ;  and  in  the  mean  time, 
IN  1  RUST  to  permit  the  eldeft  fon  for  the  time  being,  of  the  body  of  the  faid 
Charles  Spencer ^  lawfully  to  be  begotten,  to  have,  hold,  and  enjoy  the  fame  ca- 
pital mciluage  and  premifics,  to  and  for  his  and  their  own  ufe  and  benefit. 

PKOVIDED  ALWAYS,  That  in  caf.-  the  faid  Charles  Spencer  fhall  have 
no  fon  of  his  body  lawfully  begotten,  who  fliall  live  to  attain  the  faid  age  of 
twenty-one  years,  then  IN  TRUST  for  fuch  other  fon  of  the  body  of  the  fdid 
Charles  duke  of  Marlborough^  lawfully  begotten  or  to  be  begotten  as  fliall  iirft 
attain  the  fjid  age  of  twenty-one  years>  and  the  executors  and  admin ifl rat ors  of 
fuch  fon  for  ail  the  then  refidue  of  the  faid  term  or  terms  of  fifty  years  therein. 

And  in  the  mean  time,  IN  TRUS  V  to  pcrniit  the  eldeft  o£  fuch  other  fons, 
for  the  time  being,  of  the  body  of  the  faid  Charles  duke  of  Marlboroughy  law- 
fully begotten,  or  to  be  begotten,  to  have,  hold,  and  enjoy  the  fame  capital 
nicliViage,  and  premifles,  to  and  for  his  and  their  own  ufe  and  benefit. 

PROVIDED  ALWAYS,  That  in  cafe  the  faid  CharJes  duke  of  Marlbcrcugh 
fliall  have  no  other  fon  of  his  body  lawfully  begotten,  or  to  be  begotten,  who 
fliall  live  to  attain  the  faid  age  of  twenty-one  years  ;  then  IN  TRUST  for  tl>c 
faid  John  Spencer  the  fon  for  fo  much,  and  fo  long  of  the  faid  term  or  terms  of 
fiftv  vears  therein  as  he  fliall  live. 

And  from  and  after  his  deceafe,  IN  TRUST  for  fuch  fon  of  the  bodv  of 
the  fame  John  Spencer^  lawfully  to  be  begotten,  as  fliall  firft  attain  the  age  of 
twenty-one  years,  'and  the  executors  and  adminiftrators  of  fuch  fon,  for  all  the 
then  refidue  cf  the  faid  term  or  terms  of  50  years  therein. 

And  in  the  mean  time,  IN  TRUST  to  permit  the  eldeft  fon  for  the  time  be- 
ing of  the  body  of  the  faid  John  Spencer  the  fon,  lawfully  to  be  begotten,  to 
have,  hold,  and  enjoy  the  fame  capital  mefiuage  and  premifes,  to  and  for  his  and 
their  own  ufe  and  benefit. 

PROVIDED  ALWAYS,  That  in  cafe  the  faid  J.  Spencer  the  fon  fliall  hait 
no  fon  of  his  body  lawfully  begotten,  who  fliall  live  to  attain  the  fame  age  of 
twenty-one  years ;  Then  IN  TRUST  for  fuch  other  fon  of  the  body  of  the  faid 
y.  spencer  the  father  lawfully  begotten,  or  to  be  begotten  as  fliall  firft  attain  the 
laid  age  of  twenty-oncyears,  and  the  executors  and  adminiftrators  of  fuch  fon,  for 
all  the  then  refidue  of  the  faid  term  or  terms  of  fifty  years  therein;  and  in  the  mean 
time  IN  TRUST,  to  permit  the  eldeft  of  fuch  fons  for  the  time  being  of  the  fame 
John  Spencer,  lawfully  begotten  or  to  be  begotten,  to  have,  hold  and  enjoy  the 
latnc  capital  mefiliage  and  premifes,  to  and  for  his  and  their  own  ufe  and  benefit. 
PROVIDED  ALWAYS,  That  in  cafe  the  faid  John  Spencer  the  faUier  fluU 
have  no  ether  fon  of  his  body  lawfully  begotten  or  to  bq^begottcHi  who  lliaU  live 
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to  attain  the  faid  age  of  twenty -^one  years,  then,  and  in  fuch  cafe,  the  capital  mef- 
fuagei  and  premifes  fhall  from  thenceforth,  for  all  the  then  refidue  of  the  faid 
term  or  terras  of  fifty  years  therein,  be,  go  and  remain,  IN  TRUST  for  the 
perfon  or  perfons  who,  for  the  time  being,  fliall  be  intitkd  untp  and  inherit  the 
honour  and  title  of  duke  or  dutchcfs  of  Marlborough,  (other  than  except  the  faid 
Charles  duke  of  Marlborough.) 

PROVIDED  ALWAYS,  That  in  cafe  my  faid  grandfon  John  Spencer  ihall 
at  any  time  after  my  deceafe,  difpofe  of  his  e(^ate.and  intercft,  or  any  part  there- 
of, in  the  faiJ  capital  mefluage  and  premifles,  or  any  part  thereof,  or  depart  from 
the  poilciiion  or  occupation  of  the  fame,  by  leafe,  fale,  exchange,  loan  or  others 
wife  howfoever,  on  any  account  whatfoever  (except  the  little  houfe  adjoining  to 
the  chapel,  ufed  as  a  French  and  Dutch  church,  now  inhabited  by  Robert  earl  of 
Clancarty  \)  then,  and  in  fuch  cafe,  my  will  is,  and  I  do  hereby  order  and  direft 
that  my  executors  herein  after  named,  or  the  furvivors  or  furvivor  of  them,  his 
executors  or  adminiflrators,  ihall  and  do  immediately  thereupon  fell  and  difpofe 
of  the  fame  capital  mefluage  and  premiffcs,  for  all  the  then  refidue  of  the  faid     , 
term  or  terras  of  fifty  years  therein  for  the  moft  monies  and  beffc  price  they  can 
get  for  the  fame  ;  and  the  monies  arifing  by  fuch  fale  fhall  be  taken  as  part  of 
and  go  along  with  the  refidue  of  my  perfonal  efliate,  as  the  faid  refidue  is  herein 
after  difpofed  of,  or  direfted  tobedifpofcd  of. 

PROVIDED  ALW4YS,  That  in  cafe  the  faid  George  Spencer  commoiAj  cal- 
led marquis  of  Blandford,  or  any  of  his  fons,  or  the  fiiid  C.  Spencer y  commonly 
called  lord  C.  Spencer y  or  any  of  his  fons,  or  any  other  fon  of  the  faid  Charles 
duke  of  Marlborough  hereafter  to  be  horn,  (hall  at  any  time  afcer  my  deceafe,  and 
during  the  life  of  the  (aid  Charles  duke  of  Marlborough,  difpofe  of  his  pr  their 
eftate  and  intercfl,  or  any  part  thereof  in  the  faid  capital  mefifuage  and  pfemifiTes, 
or  any  part  thereof,  or  depart  from  the  p<)fleflion  and  occupation  of  the  fame  by  * 
leafe,  fale,  exchange,  loan  or  othcrwifc  howfoever,  on  any  account  whatfoever, 
(except  the  little  houfe  adjoining  to  the  chapel,  ufed  zs2i  French  and  Dutch  church, 
now  inhabited  by  Robert  earl  of  Clancarty  \)  or  if  the  faid  George  Spencer,  com^ 
monly  called  marquis  of  Blandf or d,  or  any  of  his  fons,  or  the  faid  Charles  Spencer 
commonly  called  lord  Charles  Spencer,  or   any  of  his  fons,  or  any  other  ion  of 
the  faid  Charles  duke  of  Marlborough  ,  hereafter   to  be  born,  fliall  during  the 
life  of  the  faid  Charles  duke  of  AJarlborough^  do  or  fuffer,  or  covenant  or  agree 
to  do  or  futferany  a6t,  whereby  all  or  any  of  the  eftatcs,  remainders,  limitations 
or  ufes  in  the  faid  late  duke  of  Marlborough* s  will  declared  or  expreflTed,  may  be 
defeated  or  barred  ;  Then,  and  in  any  or  either  of  the  faid  cafes,  all  and  every 
the  bequefts  of  any  eftate  or  intereft  whatfoever,  of,  or  in  the  fame  capital  mef- 
fuage  called  Marlhrough^hovSc,  and  Other  the  premilfes  hereby  given  or  limited 
to  them,' the  laid  George  Spencer  commonly  called  marquis  of  Blandford  and  his 
fons,  and  the  faid  Charles  Spencer^  commonly  called  lord  Claries  Spencer  and  his 
fons,  and  the  other  fons  of  the  faid  Charles  duke  of  Marlborough  hereafter  to  be 
born  as  aforefaid,  (hall  abfohitely  from  thenceforth  ceafe,  and  be  void  to  all  in- 
tents and  purpofes. 

And  then  in  fuch  cafe,  the  fame  capital  mefiiiage  and  premifTes  fliall  immedi- 
ately thereupon  after  the  death  of  my  faid  grandfon  John  Spencer,  go,  be  and  re- 
main to  the  feveralufes,  trufis,  intents  and  purpofes  following ;  that  is  to  fay, 
IN  TRUST  for  the  faid  John  Spencer  the  fon,  for  fo  much  and  fo  long  of  the 
faid  term  or  terms  of  fifty  years  therein,  as  he  fliall  live,  in  the  fame  manner  as 
if  all  the  iflue  male  of  the  faid  Charles  duke  of  Marlborough  were  dead. 

And  from  and  after  the  deceafe  of  the  faid  John  Spencer  the  fon,  IN  TRUST  for 
fuch  fon  of  the  body  of  the  fame  John  Spencer  lawfully  to  be  begotten,  as  fliall 
firft  attain  the  age  of  twenty-one  years  -,    and  the  executors  and  adminiftrators 

of 
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of  fuch  fon,  for  all  the  then  refidiie  of  the  faid  term  or  terms  of  fifty-ycari 
therein*  And  in  the  mean  time,  IN  TRUST,  to  permit  the  eldeftfon,  for  the 
time  being,  of  the  body  of  the  faid  John  Spencer  the  fon,  lawfully  to  be  begotten, 
to  have,  hold  and  enjoy  the  fame  capital  melTuage  and  ptemiires,  to  and  for  his 
mfi  thfir  own  ule  and  benefit.  PROVIDED  ALWAYS,  That  in  cafe  the  faid 
John  Spencer  the  fon  (hall  have  no  fon  of  his  body  lawfully  begotten,  wlyo  fliifl 
live  to  attain  the  faid  age  of  twenty-one  years,  then  IN  TRUS  i'  for  fuch  other 
•fon  of  the  body  of  th»i  faid  Johft  Spencer  the  father,  lawfully  begotten,  or  to  be 
begotten,  as  ihnll  firft  attain  the  faid  age  of  twenty-one  years,  and  ;he  executors 
and  adminiflrators  of  fach  other  fon,  for  all  the  then  relidue  of  the  faid  term  or 
eerzns  of  fifty-years  therein :  and  in  the  mean  time,  IN  TRUST  to  permit  the 
cldei^  of  fuch  other  fons,  for  the  time  being,  of  the  fame  J-ohn  Spencer  lawfully 
begotten,  or  to  be  begotten,  to  have,  hold  and  enjoy  the  fame  capita!  meiiu^ge 
and  premiilos  to  and  for  his  and  their  pwn  ufe  and  benefit.  PROVIDED  AL- 
WAYS, That  in  cafe  the  faid  john  Spencer^  the  father  (hall  have  no  other  fon 
cf  his  body  lawfully  begotten,  or  to  he  begotten,  who  (hall  live  to  attain  the  faid 
age  of  twenty-one  years  ; 

Then^*  and  in  fuch  cafe,  my  will  is,  and  I  do  hereby  order  and  dircft,  that 
0iy  execurors  herein  after  named,  or  the  fufvivors  orfurvivor  of  them.,  his  exe- 
cutors or  adminiflrators,  (hall  and  do  fell  and  difpofe  of  the  (ame  capital  mel- 
•foage  and  prcmiftes,  for  aJl  the  then  refidue  of  the  f.iid  term  or  terms  of  fifty- 
years  (herein,  for  the  moft  monies  and  bcft  price  they  can  get  for  the  fame.  And 
the  monies  arrling  by  fuch  fale  lliall  be  taken  as  part  of  and  go  along  with  the  re- 
iidiieof  my  perfonal  eAate,  <as  the  faid  refidue  is  herein  after  difpofed  of,  or  di- 
reOcd  to  be  difpofed  of. 

And  my  will  is  and  I  do  hereby  authorize,  impower,  and  direft  my  executors 
herein  after  named,  their  executors  and  adminidrators,  from  time  to  time  as  oc- 
cafion  (ball  require,  and  as  they  (hall  think»  proper,  during  the  continuance  of  • 
the  faid  truAs  ay  me  herein  declared,  of  and  concerning  the  faid  lafl  mentioned 
Icafthold  premilles,  to  apply  for,  and  do  their  endeavours  to  renew  the  faid  leaie 
of  the  faid  capital  mefTuage,  and  other  the  faid  lad  mentioned  premises ;  the  coils 
and  charges  of  all  which  renewals,  I  do  hereby  charge  on  the  fame  capital  m;f- 
fuage  and  premifles. 

AND  I  do  order  aftd  direft,  that  all  new  leafes,  hereafter  to  be  obtained  of 
the  fame  premilies,  (hall  be,  and  be  declared  to  be,  on  the  like  trufts,  and  fubje^ 
to  the  like  provifoes  and  contingencies  as  are  herein  declared,  of  and  concerning 
the  faid  now  fub(ifl:ing  leafe  of  the  fame  premifles,  or  fuch  of  the  fame  trufts  ai 
ihall  be  then  fubfiiling. 

AND  WHEREAS  I  am  polTefl'ed  of,  or  intitleJ  to  another  leafe  from  the 
crown,  bearing  date  on  or  about  the  13th  day  of  February^  1728,  for  a  certain 
term  of  years  not  yet  expired,  as  in  and  by  the  faid  leafe  more  fully  will  appear: 

Now  1  give  and  devife  the  fame  leafe,  and  all  my  eftate  and  intereft  thereby  de- 
niifed,  to  my  executors  herein  after  named,  IN  TRUST  for  the  owner  and  pro- 
prietor, for  the  time  being,  of  the  faid  Marlborot/gh-hoM^t^  to  go  along  and  be 
held  and  enjoyed  with  the  fame^  and  fubjeft  to  the  fame  conditions  and  limita- 
tions. 

AND  WHEREAS  I  am  imjwwered  by  the  duke  of  Marlbcrottgh' s  yrxW  to  dif- 
pofe of  fuch  of  the  goods  and  furniture  m,AIarlb(^rough'\iovSc  aforefaid,  as  are 
my  own,  though  they  were  bought  in  his  life-time  : 

AND  WHEREAS  there  is  an  inventory,  which  will  (hew  which  of  the  goods 
mnd  furniture  in  the  faid  houfe  are  mine,  (whether  bought  in  the  faid  duke  of 
M^rlborough'^s  life-time,  or  lincc  his  deccafe.) 

"*  .Now 
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'Now  I  do  hereby  give  and  bequeath  all  fnch  of  the  goods^  furniture  nnd  pic- 
tures, xrhicb  are  and  fhall  be  my  own,  and  which  fhall  be  in  the  faid  Mariiierougb^ 
faoufe  at  the  time  of  my  deceafc,  except  fuch  of  them  as  I  fhall  otherwife  difpofe 
of  by  this  my  will,  or  by  a  codicil  or  codicils  to  be  by  me  made  theretOi  unco  my 
faid  grandfon  ^ohn  Spencer ^  his  executors  and  adminiftrators. 

ITEM,  I  give  and  bequeath  unto  my  grandfon  Charles  duke  of  Marlborough^ 
his  executors  and  adminiflrators,  to  and  ^r  his  and  their  own  ufe  and  benefit,  all 
fuch  goods,  furniture  and  pidlures,  as  are  or  fhall  be  my  own,  s^nd  which  Ihall 
be  in  Bienhem-hoxxtc  in  Oxford/hire^  at  the  tii»e  of  my  deceafe,  (except  fuch  of 
the  faid  goods,  furniture  and  piftur^s,  whereof  I  fhall  otherwife  difpofe  by  this 
my  will,  or  hf  any  codicil  or  codicils  to  be  by  me  made  thereto.) 

fiut  the  faid  bequefl  of  my  faid  goods,  furniture,  and  pictures  in  Blenheim-hoyxfc 
to  the  faid  Charles  duke  of  Marlborough^  is  uponthis  exprefs  condition,  that  he 
do  not  remove  any  of  the  goods  or  furniture  from  jIlthropAxowfe,  but  permiv 
the  fame  to  be  enjoyed  by  my  faiJ  grandfpn  John  Spencer y  his  executors  and  ad- 
miniftrators,  unlefs  the  faid  goods  and  furniture  m  Jlthrop-houic  fhall  be  of 
greater  value  th^n  my  faid  goods,  furniture  and  piftures  in  Blenheim A\oviic  \  ia 
which  cafe  the  faid  duke  of  Marlborough  may  remove  from  Jllhrop-hoxxfc  part  of 
the  faid  goods  or  furniture,  leaving  only  fo  much  thereof  iis  fhall  be  equal  in 
value  to  my  faid  goods,  furniture  and  pictures,  which,  at  the  time  of  my  deceafe, 
iiiall  be  in  Blenheim-houfe.  . 

And  in  cafe  the  faid  Charles  duke  of  Marlborough  fhall  refufe  to  perform  tboT^ 
faid  lafl  mentioned  condition,  then  I  give  all  my  fajd  goods,  furniture  and  pk-* 
tures  ip  Blenheim^houfCf  (except  as  aforefaid)  to  the  fame  yohn  Spsncer^  his  exC-* 
cutors  and  adminiflrator^. 

And  my  will  is,  and  I  do  hereby  order  and  diredl,  that  all  the  goods  and  fur- 
niture,  which  at  the  time  of  my  deceafe  fhall  be  in  or  about  my  manfion-houie 
at  Holywell  in  St,  Albans^  in  the  faid  t:ounty  of  Heriford,  {except,  fuch  of  them 
as  I  fliall  otherwife  difppfe  of  by  this  my  will,  or  by  any  codicil  or  codieils  to  be 
by  me  hereafter  made  thereto)  fliall  remain  and  continue  there  and  be  always  held 
and  enjoyed  therewith,  as  far  as  the  law  will  admit  of. 

AND  WHEREAS  by  letters  patents,  dated  on  or  about  the  1 8th  day  of  Ju^ 
ty^  in  the  eighth  year  of  the  reign  of  her  late  majefty  queen  jinney  her  faid  late 
majefly  granted  the  rangerfhip  and  ofHce  or  place  of  keeper  of  Wind/or  great 
park,  and  of  all  the  boufes  or  lodges  there ;  and  alfo  of  the  keeping  the  pad- 
dock-walk, and  the  houfes  or  lodges  belonging  to  the  fame /walk,  and  all  other 
profits  in  the  faid  great  park,  unto  James  Craggs,  Samuel  Edwards^  and  Charlit/ 
Hodges^  efqrs.  and  their  heirs,  IN  TRUST  for  me  and  my  heirs,  during  the 
lives  of  myfelf  and  Henrietta  late  dutchefs  of  Marlborough^  and  Mary  dut chefs 
of  Montague^  and  the  life  of  the  longed  liver  of  us. 

Now  I  do  hereby  will,  order  and  direct  the  heirs  or  afTigns  of  the  faid  Samuel 
Edwards  fhall  fland  feized,  pofieiled  and  intereRed  of  and  in  the  faid  rangerfhip 
and  oiiice  or  place  of  keeper  of  the  faid  great  park,  and  of  and  in  the  faid  lK>ufe 
or  lodges  there,  and  of  and  in  all  other  the  faid  laft  meiitioned  prcmiflcs,  for  and 
during  all  the  refidue  of  my  faid  eflate  and  interefl,  which  fhall  be  to  come  there- 
in at  the  time  of  my  deceafe,  by  virtue  of  the  faid  letters  patent,  IN  TRUST 
for  my  faid  grandfon  John  Spencer ^  his  heirs  and  afiigns. 

And  I  give  and  bequeath  all  the  goods,  furniture  and  piAures,  which  fhall 
be  in  the  chief  lodge  there  at  the  time  of  my  deceafe,  (except  fuch  of  them  as 
I  fhajl  otherwife  difpofe  of  by  this  my  will,  or  by  any  codicil  or  codicils  to  be  by 
me  made  thereunto)  untothc  fame  John  Spencer^  his  executors  and  aJminiftra- 
tors,  to  and  for  his  and  their  owii  ufe  and  benefit.  ^ 

AND 
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AND  WHEREAS,  by  virtue  of  thefaid  letters  patent*  the  heirs  oraffigns  of 
the  faid  Samuel  Edwards  are  fcifcd  or  intitlcd  to  them  and  their  heirs,  IN  T'RUST 
for  me  and  my  heirs,  of  and  in  the  ranger  (hip  and  office  or  place  of  keeper  of 
the  litftle  park  at  Wind/or^  and  ail  the  lodges  in  the  fame  park,  during  the  liic  of 
the  faid  Charles  now  duke  of  Marlhoroughi  (the  faid  Henrietta^  late  dutcheis  of 
Marlborough  and  Gearge  Churchill^  efq.  the  two  other  nominees  in  the  faid  letters 
patent,  named  with  refpeft  to  the  fame  premifles  being  fince  dead :} 

Now  I  do  hereby  will,  order  and  diredl:,  that  the  heirs  or  affigns  of  the  fiid 
Samuel  Edwards  fhall  fland  feifed,  pofTeflTed  and'  interefled,  of  and  in  the  faid 
rangerfhip  and  Office  or  place  of  keeper  of  the  faid  little  park,  and  lodges  therein, 
and  of  and  in  all  other  the  faid  lad  mentioned  premises,  for  and  during  all  the 
refidue  of  my  faid  eflate  and  intereft,  which  fhall  be  to  come  therein  at  the  time 
of  my  deceafe,  by  virtue  of  the  faid  letters  patent,  upon  the  trufts  foUowing ; 
that  is  to  fay,  IN  TRUST  for  the  faid  yohn  Spencer  the  fon  for  and  during  fo 
much  of  my  faid  eftate  and  intereft  therein,  as  he  (hall  live. 

And  from  and  after  his  deceafe,  IN  TRUST  for  his  father,  my  faid  grand- 
fbn  yohn  Spencer^  his  heirs  and  afligns. 

And  my  will  is,  that  all  my  goods  and  furniture  which  at  the  time  of  my  dc^ 
ceafe  fhall  be  in  my  lodge  in  the  faid  little  park,  fhall  be  enjoyed  by  the  pcrfon 
and  perlbns,  who  for  the  time  being,  fhall  be  in  pofTefGon  of  the  faid  lodge,  and 
other  the  faid  lail  mentioned  leafehold  premifTes,  by  virtue  of  this  my  will ;  and 
fhall,  at  the  determination  of  my  faid  ellate  and  interefl  in  the  faid  lail  mention* 
cd  leafehold  premifles,  go  to  fuch  of  them,  the  faid  John  Spencer  the  fon,  or 
John  Spencer  the  father,  who  fhall  then  be  in  pofleffion  thereof,  his  executors 
and  adminiflrators :  and  in  cafe  of  both  their  deaths  before  that  time,  then  to 
the  executors  and  adminiftrators  of  my  faid  grandfon  John  Spencer, 

I  give,  devife  and  bequeath  unto  my  faid  granddaughter  Ifabellay  dutchefs  dow* 
ager  of  Manchejler^  her  heirs  and  afligns,  all  that  piece  of  ground,  with  the 
meiTuage  thereon  built,  gnd  the  appurtenances  in  Dover-Jlreet^  in  the  county  of 
Middltfex^  and  which  I  lately  purchafcd  of  the  executors  and  truftees  of  the 
late  countefs  of  JVeJimoreland, 

I  alfo  give  and  bequeath  unto  the  faid  Ifabella  dutchefs  dowager  of  Manch^fier^ 
her  executors  and  adminiftrators,  all  my  goods,  chattels,  and  furniture,  which, 
at  the  time  of  mv  deceafe,  fhall  be  in  or  about  the  faid  laft  mentioned  mciTuage 
and  premifles. 

I  give  and  bequeath  unto  the  faid  Hugh  earl  of  Mcrchmont^  7hzmasAox6,  bifhop 
of  Oxford y  the  laid  Beverjbam  Filmer^  and  James  Stephens^  their  executors  anJ 
adminiftrators,  all  that  my  leafehold  piece  of  ground,  and  the  brick  mcflbagc, 
and  other  ercftions  thereon  built,  with  the  appurtenances,  in  Grofvencr-JIreety  in 
the  parifli  of  St.  George^  Hanover -fquare^  irvthc  county  of  Aliddle/ex,  for  all  my 
term  and  intereft,  which  ftiall  be  to  come  therein  at  the  time  oF  my  deceafe: 
and  all  my  goods,  chattels  and  furniture,  which,  at  the  time  of  my  deceafe,  fhall 
be  in  or  about  thefaid  raciruage  and  premifes,  upon  thetrufts  following;  that  is 
to  fay  INTJIUST  for  the  faid  John  Spencer  the  fon,  his  executors  and  admini- 
ftrators. 

PROVIDED  ALWAYS,  That  in  cafe  the  faid  John  Spencer  the  fon  fliall  nd 
live  to  attain  the  age  of  twenty-one  years,  then  IN  TRUS  r  for  my  faid  grandfoa 
John  Spencer^  his  executors  and  adminiftrators. 

ITEM,  I  do  hereby  make,  conftitute  and  appoint  the  faid  Hugh  earl  of  March- 
montf  the  right  reverend  father  in  God  Thomas  lord  bifhop  of  Oxford^  Bever/cdx 
Fi/mery  and  James  Stephens^  joint  executors  of  this  my  laft  will  and  teftamcnt : 
and  I  give  the  fum  of  two  thoufand  pounds  a-piece  unto  fuch  of  them  my  faid 
executors  as  fliall  prove  this  my  will|  and  take  on  them  the  burthen  and  execution 

thereof, 
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tlietcofy  aiid  of  tUe  tfuft^  hereby  m  them  repofed  as  an  ackncMledgEiMht  Vor 
their  care  and  trotible  in  and  >b6Qt  the  fame. 

ITEM,  I  give  and  bequeath^  unto  o^  in  trnft  for  the  feveral  and  rePpedive 
perlbns  whoic  names  ihail  be  memiofied  jmd  exprefled  \h  my  codicilor  codklHl, 
to  be  by  me  made  to  {^s  my  wiH,  or  in  any  other  writmg  or  wrkings  fubferibed 
hj  me»  and  attefted  by'  two  or  more  credible  ifritneiTes ;  the  fetefal  and  refpe^ive 
legacies,  funis  of  mduey,  ahhuitie^,  things  and  bequefts,  which  in  and  bj  fuch 
codicil  or  codi^y^  op  writing  or  writingd,  fliall  be  mentijCHied  andexprefied  to  be 
t^  me  given  anVJMIdeathedy  or  appointed  unto  or  in  truH:  for  fuch  feveral  per- 
sons refpeAivelyiN  which  codicil  or  codicils,  or  writing  or  writings,  I  will  and  di- 
ireA  fi)all  be,  and  be  deemed  and  taken  to  be,  as  ahd  for  part  of  this  my  laft  will 
and  teftament. 

ITEM,  As  to  all  the  reft,  refiduc,  and  femaindei*  of  my  goods,  chattels, 
Aocks,  faiids^  monies,  mortgages  and  fecuritks  for  mone^,  and  all  other  my  per- 
ibnal  eftate  Whatfbcvcr  and  ivhcrefoeVef ,  and  of  what  nature,  kind  or  ^quality 
locver  the  fame  be,  not  by  me  otherwife  already  difpofed  of,  or  hereafter  to  be 
difpoied  of,  (after  and  fiibjeft  to  the  payment  of  my  juft  debts  and  fiinetal  charges, 
and  the  feveral  legacies,  fum  arid  fums  of  money,  bequefts  and  appointments  by 
xne  given,  bequeathed  or  made,  or  hereafter  to  be  given,  bequeathed  or  riiadey) 
1  GIVE,  devifeand  bequeath  the  fame  and  every  part  thereof,  and  all  mycftate 
and  intereft  therein,  unto  my  faitl  executors  the  fald   Hugh  earl  biMbrchmoniy 
Thomas  lord  bifhop  of  Oxford^  Beverjbam  F'tlmer^  and   James  Stephens^  their 
heirs,  executors,  adminiftrators  and  affigns  refpeftively,  UPON  TRUST  that 
they  my  faid  trui^ees  and  executors,  or  the  furvivorS  or  fwrvivor  of  thcm^  his, 
heirs,  executors,  adminiftrators  or  afiigns,  fliall  and  do,  as  foon  a^  conveniently 
may  be  after  my  deeeafe,  fell  and  convert  into  ready  nroney  all  fuch  part  or  parts 
thereof  as  fhall  ndc  condft  of  nrtonies,  or  fecurities  for  money;  and  Ihall  and  do 
call,  receive  and  get  in  all  fuch  part  and  parts  thereof  as  conflll  in  monies,  or  fi?cu- 
fities  for  money,  and  fhall  and  do  thereupon,  of  \vith  all  convenient  fpeed  then 
afterwards,  lay  out  and  inveft  the  monies  arifing  by  fuch  fale  or  fales  and  to  bti 
called,  received  and  got  in  as  is  laft  mentioned,  together  with  all  other  the  faid 
refiduum  of  my  faid  perfonal  eftate,  (after  and  fubjcA  as  aforefaid)  in  one  ot 
more  purchafe  or  purchafes  of  freehold  manors,  mefluages,  lands  or  heredita- 
ments of  an  eftateof  inheritance  in  fee-fimple,  in  fomc  convenient  place  or  places 
Within  that  part  of  Gf^eat  Btitain  called  England;  (with  4iberty^  ncvcrthelefs,  to 
purchafe,  together  with  fuch  fee-fimple  eftates,  any  copyhold  or  leafchold  eftates, 
which  are  neccifary  or  convenient  to  go  or  be  enjoyed  thereiitrith  ;)  and  thertupon 
fettle,  convey,  and  aflurc,  or  caufe  to  be  fettled,  conveyed  and  affbred,  all  fuch 
manors,  mefluages,  lands  or  hereditaments 'to  be  purchafed,  as  is  laft  mentioned, 
with  their  appurtenances,  to  the  ufe  of  my  faid  grandfon  John  Spenc&y  and  fuch 
other  perfon  or  perfons,  and  in  fuch  and  the  like  order  and  mann<rr,  and  to, 
for,  and  upon  fuch  and  the  like  eftate  and  eftates,  ufes,  trufts,  intents  and  pur- 
pofes,  and  upon  and  under,  artd  fubjedl  to  fuch  and  the  like  charges,  powers, 
provifoes,  conditions,  reftri^ions  and  timitatibns  as  are  by  me  herein  before  de* 
vifcd,  limited  or  declared,  of  and  concerning  my  faid  manors,  mefluages,  lands, 
hereditaments  and  eftate  of  inheritance  firft  herein  before  devifed,  or  as  neal* 
thereto  as  may  be,  and  the  deaths  of  perfons  and  other  contingencies  will  admic 
of. 

And  I  do  hereby  authorife  and  impower  my  fiid  grandfon  Jobn  Spe?irtr,  as 
and  when  he  fhall  come  into  and  be  in  pofTefHon  of  the  faid  manors,  mefluages, 
lands,  hereditaments  and  eftates  laft  mentioned,  and  firft  devifed  as  aforefaid  or 
of  the  manors,  lands  or  hereditaments  to  be  purchafcd  with  the  faid  rcflduuni 
of  my  faid  perfonal  eftate,  or  any  part  thereof,  by  anV  deed  or  writing,  deeds  or 
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writings  under  his  hand  and  feal  attclted  by  two  or  morccrcdible  witnefles,  tm 
grant,  fettle,  limit  or  appomt  (if  be  fliall  think<fit)  any  part  or  parts  of  the  fame 
manors,  lands,  hereditaments  and  premifTcs,  (not  exceeding  ^bat  loay  be  let  at,- 
or  worth  to  be  let  at  the  yearly  fum  of  three  hundred  pqunds  in*  the  whole  nnto 
or  to  the  ufe  of,  or  in  truft  for,  the  faid  Georgi/ra  Carolina  bis  now  wife,  for  her 
life,  in  augmentation  of  her  joimure  limited  to  or  fettl^'upon  jber  by  the  faid 
indenture  of  fettlement  of  the  13th  day  of  Fihruary^  in  the ,  ycjr^  of- our  Locd 
.173.3,  the  fame  to  be  in  full  of  what^he  can  iettle  upon  her  by.|^ue  pf  this  my 

will.)  ^«4<r  .^         •'  -  .  *  ^ 

ANE)  I  do  impower  the  fame  yohn  Spencer  (in  cafe  he  furvive|the  bSA  GforgisM  T 
Caro  ina^  his  now  wife)  as  and  when  he  ihall  come  into  and' fa^  in  yofTeifioa  of 
the  faid  manors,  lands  or  hereditaments  firH:  herein  before  devifed,  or  of  the 
manors^  lands  or  hereditaments  diredled  to  be  purchafed  with  the  faid  refiduum 
of  my  faid  perfonal  eftate  as  aforefaidy  or  any  part  thereof,  by  any  deed  or  writ- 
ing, or  deeds  or  writings  under  his  hand  and  feal,  attefted  by»two  or  more  cie- 
dible  witnefles^  to  grant,  fettle,  limit  or  appoint  any  part  or  parts  of  the  fame 
.manors  lands  or  heYedrtaments,  not  exceeding  what  may  be  let  at,  or  worth  tabe 
let  at,  the  yearly  fum  of  fifteen  hundred  pounds  in  the  whole,  unto  or  ia  tmft 
for,  or  to  the  ufe  of,  any  woman  or  women  with  whom  he  (ball  afterwards  hap* 
pen  to  intermarry  (either  before  or  after  fuch  marriage)  for  the  life  or  lives  of  fuch 
woman  or  women  for  her  or  their  jointure  or  jointures,  or  in  part  of  jointure. 

AND  I  do  hereby  i^uthorife,  impower  and  direct  my  ;i6ling  executors  forthc 
time  being,  from  time  to  time,  and  until  the  whole  of  the  faid  refiduum  of  my 
faid  perfonal  eflate  ihall  be  .laid  out,  and  invefled  in  fuch  purchafe  or  purcfaaics 
^'of  manors,  lands  or  hereditaments^  to  be  fettled  as. is  laft  mentioned,  to  dcpofk 
any  of  the  monies  belonging  to  or  arifing  from  my  faid  reiiduary  edate,  or  any 
part  thereof,  in  the  bank  of  England  for  f:ife  cudody,  as  and  when  occafion  Ihaii 
require.  And  from  time  to  time  to  continue,  or  Icnd^  and  place  oat  the  fame 
monies  and  eflate,  or  any  part  thereof,  upon  parliamentary  fecurities  at  imcrcli) 
or  in  the  purchafe  of  Aock,  or  annuities  in  the  bank  ef  England,  or  of  Swth- 
fea  anriuities,  upon  the  trufls  aforefaid  :  AND  from  time  to  time  to  call  and  re- 
ceive in  the  monies  fo  depofited  or  lent  or  placed  out  on  fecurities,  or  to  felt  and 
difpoie  of  fuch  ftocks  or  annuities  fo  to  be  purchaled,  as  is  laft  meationed,  or 
any  part  thereof;  and  again  to  dcpofite,  leaJ,  place  out-  or  inveft  the  iame  mc- 
nies,  or  any  part  thereof,  in  manner  aforefaid,  as  often  as  there  (hall  be  occafi* 
on,  and  they  fhali,  thick  fit,  fubj<«Sl  to  the  trufts^  before  mentioned,  concerhing 
'the  fame. 

And  my  will  is,  and  I  hereby  dire£t,  that  in  the  mean  time  from  and  after  mj 
deceafe,  and  until  the  faid  refiduum  of  ipy  perfonal  eftate  (hall  be  laid  out  in  fuch 
purchafe  or  purchafes  of  manors,  land&or  hereditaments,  to  be  fettled  as  is  laft 
mentioned. 

All  the  clear  yearly  intereft  and  produce  that  fliall  be  made  of  the  fame  monies 
;  and  eftate,  every  or  any  part  thereof,  Ihall,  from  time  to  time,  be  paid  to  and 
Tjreceivcd  by  fuch  pcrfon  and  petfons,  as  and  to  whom  the  rents  and  profits  of  the 
manors,  l.inds  or  hereditaments  therewith  to  be  purclKifcd  as  aforefaid,  (if  pur- 
chafed  and  fettled)  would,  for  the  time  being,  belong  or  appertain  by  virtue  cf 
this  my  will,  and  the  ufes  and  limitations  hereby  directed  to  be  limited  of  the 
ijmc  premilles,  in  and  by  fuch  fettlement  or  fettlcmencs  to  be  made  thereof,  as 
aforeiaid. 

And  my  further  will  is.  That  they  my  faid  truftces  and  executors  or  any  of 
them,  their  or  any  of  their  executors  or  adniioiftrators,  fhall  not  be  charged  or 
chargeable  with,  or  accountable  for,  any  more  of  the  aforefaid  truft,  eftairs, 
moiiics  and  premiflcs,  than  they  rcfpcdiivcly  Ihall  a^ually  receive  or  Oi all  come 
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<o  their  refpcftivc  hands  by  virtue  of  this  my  will,  nor  with  or  for  any .  loft 
which  (hall  happen  of  the  fame  eftates,  monies  and  premifles,  or  any  part  there- 
of, fo  as  fuch  lofe  happen  without  their  wilful  default,  ndr  any  one  of  tbem  for 
jtlie  other  or  others  of  thcni,  or  for  the  a^fts,  deeds,  receipts  or  difburfements  of 
the  other  or  others  gf  tjUem  ;  but  iiach  of  them  only  for  his  own  adts,  deeds/  re- 
ceipts or  difcurfements. 

And  alfo  that  it  fhall  and  may  be  lawful  for  them  my  faid  truftces  and  execu- 
tors and  each  and  every  of  them,  their  and  each  of  their  executors,  and  admi- 
niftrators,  in  tlieiirft  place,  by  and'  out  of  the  aforefaid  re^e6live  trnft,  j^ftate*, 
monies  and  precmifles,'  to  dedui^  Hn^d  reimburfe  bim  and  themielves  rcfpec^ively, 
all  fuch  lofs,  cofts,  charges  and  expences  as  they  or  any  of  them  fhall  rcip^rdtively 
iuftain,  ex^od  or  be  put  unto^  for  or  by  reafoo  of  the  faid  feveral  trufls  hereby 
*in  them  repofeil,  ip.  relation  to  the  fameeftatcs,  monies  and  premifles  rcfpeftively, 
or  the  management  and  execution  thereof,  or  any  other  thing  in  any  wiie  relat- 
ing iherey^jto^ 

IN  WITNESS  whereof,  lihciaid  Sar^hy  dutchefs  -dowager  of  M^riborougi^ 
the  teftatrix,  have  to  this  my  laH:  will  and  teflament,  contained  in  this  and  the 
ieven  preceding  fktospf  parchmem,  fet  my  hand  and  feal ;  (to  wit)  my  hand  to 
the  bottom  of  each  of  the  faid  feven  preceding  'fkins,  and  my  hand  and  feal  to 
^his  iaft  ikin ;  and  my  feal  at  the  top  of  the  Urd  of  the  faid  (kins,  where  all  the 
^iid  ikins  are  jBxcd  together,  the  dav  and  year  firft  above  written. 


Sjiraij  Marlborough. 


THP  "WJIITJNG,  contained  -in  this  and  the  feven  preceding  (kins  of 
parchment,  was  figned,  and  fealed  by  the  abovenamed  Sarah,  dntch- 
cfs  dowager  of  Marlborough ,  and  by  her'publiflied  and  declared  as  and  • 
for  her  Iaft  will  and  teftament ;  in  the  prefence  of  us,  who  have  here- 
unto fubfcribed  our  names,  as  wltnefles  therepnto,  ux  hscr  prcfenc^^  , 
^d  in  the  prefen^p  ^^f  e.ac^  Qther^ 


'      »  t 


Sdmund  Londpn^ 
JV,.  Lee, 

John  Scropc. 
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THE   CO  D  JCI  L. 


TH  IS  IS  A  CODICIL  CO  the  jaft  will  avd  teftament  of  me  Sarsi  docbcft 
dowager  of  Marlborough^  lybieh  I  duly  mad«  and  publilliedy  bearing  date 
tbe  I  ith  d^y  of  Auguji  inftant->  ami  which  will  I  da  hereby  ratify  and  confiriB 
in  ^U  rc^fpe^. 

WHEREAS  I  am  poflefTcd  of,  interotted  in,  or  intitled  unto  feveral  long  aus- 
nuities  (amounting  together  to  the  yearly  fum  of  two  thoufand  fix  hundred 
poi)Ad$}  payatk  out  of  his  majefty's  exchequer  for  the  refidue  of  firveral  Xomg 
t^rma  of  years  yet  to  coine : 

$iK) W  {  do  hereby  give  and  bequeath  aH  my  faid  exchequer  annuuiet  unto  the 
right  hQBOurable  Hugh  eapl  of  Marchpont  uX^omas  lord  bifl^op  of  Oxfords 
B^VirJkatn  Filmer  cfq.  and  James  Sltpiensy  doiSra  in  phyfiC|  (my  executors  in  my 
faid  will  named)  their  exei;utprs  and  adminiftrators,  upon  the  trufts.  herein  after 
cxprefled  concerning  the  fame ;  that  is  to  fay,  UPON  TRUST,  That  they  my 
executors,  or  the  furvivors  or  furvivor  of  them,  his  executors  or  adm^niftratorst 
flott  and  de^  wrthiu  three  kalenJar  months  after  my  deceafe,  affiga  and  trans- 
fer the  yearly  fum  of  300 1,  part  of  my  faid  exchequer  annuities,  unto  the  faid 
James  Stephens,  for  his  own  abfplute  ufe  and  benefit^  daring  all  my  term  and  in* 
tereft  therein. 

AND  the  yearly  fum  of  three  hundred  pOuuds,  other  part  of  my  faid  annui- 
ties^, Knto  Grace  Rie{ley,  for  her  own  abfolute  ufe  and  benefit  during  all  my  term 
aud  Jntereft  therein. 

AND  UPON  this  further  trull,  That  they  my  faid  executors,  or  the  fiirriy 
vbrs  or  furvivor  of  theni,  His  executors  or  adiliiiiiftrators,  Ihall  and  do  pay  out 
of  my  faid  ejfchequer  annuities  unto  the  fevera^  perfons  hereafter  nanied,  for  h 
long  of  the  feveral  term$  of  years  in  the  fame  annuities,  as  they  the  fame  legatees 
^all  refpedively  live,  the  feveral  yearly  fums  following ;  that  is  to  fay. 

To  Robert  Maccartyy  called  earl  of  thncartj^  the  yearly  fum  of  loool* 

Ji  EUzabeth  Arbor^  the  yearly  fum  of  200I. 

7v  Anne  Patten^  the  yearly  fum  of  130I. 

Xo  Olive  Lofu  the  yearly  fum  of  40 1. 

To  John  Griffiihs'y  the  yearly  fum  of  100 1. 

To  Hannah  Clarke^  the  yearly  fum  of  200 1. 

To  Jeremiah  Lewis,  the  yearly  fum  of  50L 

To  John  Dorfety  the  yearly  fum  of  jol. 

To  each  pf  my  two  chairmen,  George  Humphreys^  and  John  Rohlm,  the  yearly 
fum  of  20I. 

To  Walter  Jotiesj  the  yearly  fum  of  30I.  and  to  each  of  my  footmen  that 
ihall  continue  in  my  fervice  to  py  death,  the  ycafly.fum  of  10 1. 

"To  Margaret  Oarmes^  the  yearly  fum  of  10 1.  And  to  Catharine  G^tlns,  the 
yearly  fum  of  lol. 

ALL  which  feveral  annuities  I  WILL  (ball  be  paid  unto  the  faid  legatees  there- 
of, by  four  equal  quarterly  payments,  on  fuch  feafts  or  days  of  payment  as  the 
ff«^faid  annuities  are  payable  at  the  o.(^equer,  or  fo  foon  after^  as  may  be ;  th* 

firft 
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firft  of  the  faid  quarterly  payments  to  begin  ;tnd  be  made  at  fuch  of  the  faid  feafis 
as  (hall  next  happen  after  my  deceafe. 

AND  I  WILL  and  direft,  that  all  the  refidue  and  overplus  of  my  faid  exche* 
quer  annuities,  as  the  fame  fiiall  be  from  time  to  time  received,  (over  and  above 
Co  much  thereof  a$  0iall  be  afiigned  to  the  faid  yan^s  Stephens  and  Grace  Ridley 
]refpe£)tively  as  aforefaid,  and  over  dnd  above  fo  much  of  the  then  reiidue  thereof 
as  (hall  be  fu6$clent  to  pay  and  fatisfy  fuch  of  the  faid  other  yearly  fums  as  for 
the  time  being  fhall  be  fubiifling  and  payable)  (hall  be  p^id  to  and  received  by  my 
grandfon  John  Spencer^  or  fuch  other  pcrfon  or  perfons,  who  for  the  time  being, 
by  virtue  of  my  faid  will>  an4  the  fettlement  or  fettlements  thereby  by  me  direft- 
ed  to  be  made,  (hall  be  intitled  to  the  rentg  and  profits  of  the  manors,  lands,  or 
hereditaments  directed  to  be  purchafc^d  with  the  relidue  of  my  per(bnal  c(iate« 

And  I  hereby  direA  my  faid  executors,  and  the  furvivors  and  furviyor  of  them, 
his  executors  and  adminiitrators,  to  pay  and  ap{>ly  vhc  faid  lefidue  and  overplus 
of  thp  faid  annuities  accordingly. 

I  give  to  my  faid  grandfon  John  Spencer  ALL  my  gold  and  filver  plate  whatfo** 
^ver,  lyhich  I  Oiall  not  otherwife  difpoie  of  ^  and  delfre  he -would  not  part  there* 
with,  but  keep  the  arms  as  they  are  upon  it, 

I  alfo  give  him  all  my  feals  and  trinkets,  and  fmall  pieces  of  japan,  which  I 
(hall  not  otherwife  difpofe  of, 

I  give  to  the  wife  of  John  Spencer ^  Aow  only  fon  of  my  faid  grandfon  Jchtt 
Spencer^  (if  he  (hall  live  to  be  married)  my  beft  diamond  pendants,  which  have 
three  brilliant  drops  to  each,  and  all  the  refk  of  my  jewels  which  I  (hall  not 
otherwife  diipofe  of.  And  in  c^fe  Yxt^  dica  unmarried,  I  give  the  (axne  to  hi« 
father^ 

I  ^i?e  to  my  grand-daughter  Mur^  duchtfs  of  Leeds^  my  diamond  foliuire, 
with  the  large  brilliant  diamond  it  hangs  ^-o :  alfo  the  picture  in  water-colours  of 
|he  late  duke  of  Marlborough  on  horfeback,  drawn  by  Lens^  which  is  now  at 
JVlndfor  lodgCe 

I  GIVE  to  my  daughter  Mary^  ducbefs  of  Montague,  my  gold  fnuff-box  that 
has  in  it  t^o  pi<S^Orcs  of  her  father  the  duke  of  Mar  thorough  ^  when  he  was  a 
youth.  ALSO  a  pi^urc  of  her  father  covered  with  a  large  diamond  and,  hung 
tp  a  ftring  of  finall  pearls  for  a  bracelet,  and  two  enamelled  pi£hures,.  for  abraee*- 
)et,  of  her  lifter  Sunderland  and  her  filler  Bridge^ater. 

I  GIVE  to  Thomas  ,duk€  of  Leed^^  goool. 
-  I  Give  to  my  Niece  Frances  lady  L>iUon  lOOoL 

I  GIVE  to  Philip  earl  of  Chejierfield^  out  of  the  great  cegard  I  have  for  hts 
merit,  <tnd  the  Infinite  obligations  I  h^v«  received  from  him,  my  bcft  and  largeft 
brilliant  diamond jring,  and  the  fum  of  20,000 L 

I  ALSO  GIVE  to  WtUiam  Piit^  of  the  parifli  of  Sl  James  within  the  liberty 
of  Wejlminjlery  efq.  the  fum  of  io,opol.  U^pon  aiccount  of  hi&  merit  in  the^  noble 
defence  he  has  made  for  the  fupport  oi  the  laws  of  England,  and,  to  prevent  the 
ruin  of  his  country, 

I  GIVE  tp  Mr.  Burroughs,  Mafter  in  Chancery  the  fum  of  230I.  to  buy  a 
ring. 

I  GIVE  to  the  faid  Hugh  earl  of  AUrchmont,  Thomas  lord  bifliop  irf  Oxford, 
Sever/ham  Fihner  and  Janies  Stephens ^  over  and  above  what  I  hftve  refpcAively, 
given  ihem  in  my  faid  will^  and  by  this  codicili  the  (urn  of  500L  a  piete  to  buy 
them  rings. 

L  GIVE  to  the  (aid  Robert  Maccarty,  malted  earl  of  Glancarty,  over  and  above 
what  I  have  hereby  alifeady  given  him,  the  (um  of  loook 

AND  WHEREAS  jS^i&iv  earl  of  ^Ai/Vowssme  th6(umof  1000  L  upon  bpnd: 
AND  WHEREAS  his  wife  bought  fome  things  &r  me  in  France,  and  always 

declined 
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declined  letting  mc  know  what  they  coft ;  I  defirc  the  feid  ^arl  of  Siair  to  pay 
xny  lady  Stair  what  fhe  fo  laid  out  for  mc,  out  of  the  principal  money  and  intc- 
reft  due  on  the  faid  bond,  and  the  remainder  of  the  principal  and  intercft  I  dc- 
fire  him  to  accept  of.  AND  I  direft  the  faid  bond  io  be  delivered  up  to  him. 
And  as  to  any  fijm  or  films  of  money,  which  by  my  account  with  the  bank,  or 
by  any  memorandums  of  niine,  the  faid  earl  may  appear  to  have  received  of  roe, 
j(for  which  as  I  took  no  fcciirity,  there  is  no  evidence  but  his  own  letters)  I  direA 
that  no  demand  be  ever  made  for  the  fame. 

I  GIVE  to  the  duchcfe  of  Devonjbirey  my  box  of  travelling  plate. 

I  GIVE  to  the  right  honourable  Juliana^  countefs  of  Burlingtcn^  my  bag  of 
gold  medals,  and  loool.-  to^'buy  a  ring  in  remembrance  of  n^e  or  any  other  thing 
ihe  pleafes. 

I  alfo  give  to  the  faid  James  Stephens^  over  and  above  what  I  have  already 
given  him  by  my  faid  will  and  this  codicil,  the  fum  of  n,ooo  1,  what  I  gave  him 
being  not  only  in  confideration  of  his  faithful  paft  fcryices  for  many  years,  but 
in  confiderafion  of  what  he  is  yet  to  do,  as  my  truftee  and  executor  and  as  trul- 
tee  for  my  faid  grandfon  John  Spencer j  and  his  ifTue ;  and  in  confidence  that  he 
will  perform  the  trufts  repofed  in  him,  by  making  a  true  account  of  what  my  ef- 
fects are  ii^,  and  in  difpoiing  of  my  books  and  papers,  in  fuch  manner  as  I  fltall 
dirc£l  in  a  letter  to  my  executors. 

AND  I  ALSO  will  and  dij-eft,  as  a  further  compenGition  to  the  faid  James 
Siepkms  for  the  great  trouble  he  will  have  in  and  about  what  he  is  by  my  faid  will 
and  hereby  willed  and  direfted  to  do,  that  the  yearly  fum  of  300 1.  be  paid  unto 
iiini  during  his  life,  by  half-yearly  payments  clear  of  all  dedufb'oi^,  out  of  the 
income  of  my  perfonal  eflate,  until  the  refidue  thereof  fhall  be  Invefted  in  lands, 
according  to  my  will.  And  that  afterwards  the  fame  300 1.  yearly  clear  of  all 
deductions,  be  coritinuied  and  paid  unto  him,  out  of  the  rents  and  prufits  of  the 
edates  to  be  purchafed  with  my  faid  refiduary  perfonal  eftate,  over  and  above  all 
other  gifts,  to  him  given  or  devrfed  by  my  faid  will,  or  this  codicil. 
.  I  Give  to  the  laid  Grace  Ridley^  (over  and  above  the  fum  of  1000/.  which  I 
have  given  a  fecurity  by  bond  to  pay  her  at  my  death,  which  bond  at  prefent  itf 
either  miflaid  or  lofl:,  and  6ver  and  above  what  I  have  already  given  her  in  this 
codicil)  the  fum  of  15,000/.  I  alfo  give  her  the  enamelled  pocket  pi^re  of  the 
late  duke  of  Marlborough^  and  the  little  pi&ure  of  the  faid  duke  made  up  into  a 
locket,  and  ray  own  picture  drawn  by  Sir  Godfrey  Kneller^  which  is  only  a  head^ 
(and  which  is  now  at  MarlbTTough  houfe)  and  my  ilriking  watch,  which  was  for- 
merly the  late  duke'  iyi  Marlborough^ s. 

I  give  to  Anne  Ridiey^  if  her  mother  the  faid  Grace  Ridley  (hall  furvive  me,  the 
fum  of  3000/.  which  is  to  be  paid  to  her  faid  mother  for  the  benefit  of  the  faid 
Anne  Ridley y  and  her  faid  mother's  receipt  ihall  be  a  fufficient  difchargc  to  my 
executors  for  the  fame»  But  if  the  faid  Grace  Ridley  (hall  happen  to  die  before 
me,  then  I  give  to  the  faid  Jnne  Ridley  the  fum  of  8000/.  to  be  paid  on  the  day 
of  her  marriage,  if  (he  fhall  marry  with  the  confent  of  her  mother's  execu- 
tors. 

But  if  fhe  (hall  marry  without  fuch  confent,  or  (hall  die  unmarried,  thea» 
and  in  cither  of  the  faid  cafes,  from  thenceforth  the  faid  fum  of  8000/.  (hall  be 
taken  as  part  of,  and  go  along  with,  the  refidue  of  my  perfonal  eftate,  as  the 
faid  refidue  is  in  and  by  my  faid  will  difpofed  pf,  or  direAed  to  be  difpofed  of 

And  my  will  is,  that  in  the  mean  time,  until  the  faid  Anne  Ridley  (hall  be  mai- 
ried,  or  (hall  die  unmarried,  my  faid  executors,  and  the  furvivors  and  furvivor 
of  them,  his  executors  or  adminiftratbrs,  ihall  and  do  pay  for  her  u(e,  to  her 
mother's  executors,  intefeft  for  the  faid  fum  of  8000/.  after  the  rale  of  ^Lper 
ant.    per  artn.  .  ^ 

I  give 
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I  give  to  Mrs,  Jahe  Patiijoh  my  ftriking  watch,  which  formerly  belonged  t© 
her  miflrcfs  my  lady  Sunderland. 

And  I  direft  that  all  my  cloaths  and  wearing  apparel  be  valued  and  divided 
into  two  equal  parts,  and  one  pare  or  moiety  of  the  whole  I  give  td  thcfaid 
Grace  Ridleff  and  the  other  part  or  moiety  I  direA  to  bt  divided  into  two  part$  or 
fhares  9  and  I  give  one  of  thofe  ibares  to  the  faid  Jnne  Patup^  and  the  other 
to  the  faid  OKvf  Loft. 

I  give  to  each  of  my  chairmen  (over  and  above  what  (hall  be  refpe^ivjly  due 
to  them  at  the  time  of  my  deceafe,  and  oVer  and  above  what  I  have  already  given 
them  in  this  codicil)  the  fum  of  25/.    ^ 

I  give  to  each  and  every  of  my  fervants,'  who  (ball  be  in  my  fervice  at  the  time 
of  my  death>  (except  fuch  of  them  to  whom  I  hav«  given  bond  or  annuities,  or 
a  fum  of  money  in  grofs;  and  alfo  except  ftewards,  bailiffs,  gardeners  park- 
keepersi  aad  others  of  the  like  employment)  one  year's  falary  or  wages,  over 
and  above  what  fhall  be  due  to  them  refpeAively  at  the  time  of  my  decear<;;  and 
to  fuch  of  my  fervants  who  fhall  attend  at  my  funeral,  fuch  mourning  as  my  faid 
executors  Ihall  think  fit  to  allow  them. 

I  give  to  the  poor  o£  the  town  of  fp'oodjlcck  300/*  to  be  didributed  among 
them  when  I  am  buried.  ^ 

AND  WHEREAS  there  is  in  the  clofet  within  my  bed  chamber  at  IPlmbledon^ 
a  little  pifture  of  the  late  duke  of  Marlborough^  which  was  given  me  .by  Mrs. 
Godolphin^  I  defire  that,  if  I  die  before  her,  the  faid  piAure  may  be  given  her 
again.  . 

\  defire  that  my  faid  executors  will  let  Mr.  Richard  Glover  and  Mr.  David  Mal^ 
let  (who  are  to  write  the  hiftory  of  the  late  duke  of  Marlborough^ s  life)  have  tl»c 
ufeof  all  fuch  letters  and  papers,  relating  to  the  faid  hiflory,  as  fhall  be  found  at 
any  of  my  houfe»  after  my  deceafe.  I  believe  there  may  be  found  many  Ictxcrs 
from  the  late  queen  Anne  to  the  late  duke  of  Marlborough^  and  from  him  to  her 
majcfty,  and  perhaps  fonie  from  other  great  men  of  both  parties,  which  may  be 
thought  proper  to  be  inferted  in  the  faid  hiftory.  Mr,  Glover^  I  believe  is  a  vary 
honefl  man,  and  wifhes,  as  I  do,  all  the  good  that  can  happen  tp  preferve  tfaj: 
liberties  and  laws  of  England.  Mr.  Mallet  wzs  recommended  to  me  by  the  htc 
duke  of  Montrofe^  whom  I  admired  extremely  for  his  great  fteadinefs  and  beha- 
viour in  all  things  that  related  to  the  prefervation  of  our  laws  and  the  publick 
igood.  And  I  defire  thofe  two  gentlemen  (Mr.  Glover  and  Mr.  Mallet)  may  write 
the  faid  hiftory ;  that  it  may  be  made  publick  to  the  world  how  truly  the  late 
duke  of  Marlborough  wifhed  that  juftice  fliould  be  done  to  all  mankind,  who,  I 
am  fure,  left  king  James  with  great  regret,  at  a  time  when  'tis  plain  'twas  with 
hazard  to  himfelf ;  and,  if  he  had  been  like  the  patriots  of  the  prefent  times,  he 
might  have  been  all  that  an  ambitious  man  could  have  hoped  for,  by  aiOifting  king 
James  to  fettle  popery  in  England. 

And  as  I  have  been  extremely  obliged  to  the  carl  of  Chcjierfieldy  who  never  had 
any  call  to  give  himfelf  any  trouble  about  me,  I  believe  he  will  comply  with  my 
very  earneft  requeft,  which  is,  that  he  will  direft  the  two  perfons  above  mention- 
ed, who  are  to  write  the  faid  hiftory,  which  I  am  extremely  defirous  ihould  be 
done  well. 

And  I  defire  that  no  part  of  the  faid  hiftory  may  be  in  verfe,  and  that  it  may 
not  begin  in  the  ufual  forms  of  writing  hiftories,  but  only  from  the  revolution. 
And  I  direft,  that  the  faid  hiftory  fhall,  before  it  is  printed,  have  the  appro- 
bation of  the  faid  earl  of  Chejlerficld^  and  of  all  my  executors,  or  fuch  of  them 
as  fhall  be  living  when  it  is  finifhcd,  or  the  major  part  of  them. 

And  I  give  unto  each  of  them,  the  faid  Mr.  Richard  Glover  and  Mr.  David 
Mallet,  for  writing  the  faid  hiftorv,  the  fum  of  5C0/.  tobe  paid  when  the  fame 

fhall 
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fiiall  be  finifbed,  to  the  fatisfaAk>n  of  the  faid  earl  of  Chefterfield^  and  my  eicf^ 
cutorr,  or  fuch  of  them  as  ihall  be  living  whea  it  is  finifhed,  or  the  major  part 
of  them. 

And.Idefire  that  the  faid  Mr.  Richard GUvir  and  Mr.  David  AfaOet  majhaTe 
the  advantage  of  printing  the  faid  faiftorj. 

And  for  the  furtherance  of  mj  defire  and  intention!  by  my  faid  will  exprcfled, 
to  preferve  the  refiiiainderd,  In  the  faid  late  duke  of  AJaHhorough^s  will  limited^ 
of  his  eftates  from  being  deftroyed  and  upon  the  eonditions  and  contingcnckf 
herein  after  mentioned,  ib  make  fome  provifions  for  the  ladies  JD/M^^and  EB^ 
zabeth  Spencer^  and  lord  Charles  Spencer^  the  younger  fon  and  daughters  of  my 
grandfbn  Chartes  dttke  of  Afdrlfotougby  in  cafe  George,  marq\:i^  of  Biandf&rd, 
the  eldeft  fon  of  the  faid  Chartes  duke  of  Marlborougk,  fhall  live  to  attain  the  age 
of  twenty-one  years  in  his  faid  father's  fife-time ;  or.  If  he  (hall  die  tmder  the 
age  of  t'sv^nty-one  years,  for  the  faid  ladies  Diana  and  Elizabeth  Spencer^  if  the 
faid  lord  Charles  Spencer,  or  other  the  eldeft,  or  only  fon  of  the  faid  Cbmrles 
iluke  of  Marlborough  for  the  time  being,  intitled  next,  and  immediarely  in  re- 
mainder after  the  faid  Charles  duke  of  Marlborough  to  the  faid  late  duke's  eftate, 
by  and  under  the  faid  late  duke's  will,,  fliall  attain  the  age  of  twenty-»one  years  in 
the  life-time  of  the  faid  Charles  duke  of  Marlborough :  if  that  cafe  fhall  happen, 
and  fuch  fon  fhatl  not,  for  the  fpace  of  five  years  after  his  atta'^rhcnt  of  the  faid 
age,  do  or  fufferi  or  agree  to  do  or  fuffer,  any  ad  whereby  all  or  any  of  the 
eftate&^  remainders,  Ihnita^ions^  or  ixks  in  the  faid  late  duke  of  Mor)b9rougb*s 
will  declared  or  expreiTed,  may  be  defeated  or  barred, 

THEN,  and  in  fuch  cafe,  I  GIVE  and  bequeath  to  the  faid  Icrd  Charles  Spen-^ 
4icr  (if  he  (hall  not  then  be  the  eldeft  or  only  fbn  of  the  faid  Charles  dufcc  of 
Afarlborough)  and  to  the  faid  ladies  Diana  and  Elizabeth,  or  fuch  of  them  who 
&ali  be  living  when  the  faid  eldeft  or  only  fon,  fo  next  intitled,  fhall  attain  his 
4ftge  of  twenty-one  years,  the  fum  of  5000/.  a-piece,  to  be  paid  to  them  rcfpcc- 
tively,  without  intereft,  at  the  end  of  five  years  after  the  faid  eldeft  or  Only 
fon,  fo  intitled^in  remainder  to  the  faid  late  duke  of  Maribcrough'*s  eftates,  ihaU 
attain  his  faid  age  of  twenty^one  years. 

BUT  if  i\\t  faid  lord  Charles  Spencer  fhall  happen  to  be  fuch  eldeft  or  only  fon^ 
his  legacy  to  ceafe,  and  the  legacies  of  5000/.  a-piece  only  to  be  payable  to  the 
faiclladies  Diana  and  Elizabeth  Spencer  upon  the  contingencies  aforcfaid. 

PROVIDED  ALWAYS,  and  it  is  my  will,  that  in  cafe  the  faid  CAarArj  duke 
of  Marlborough  fhall  die  before  fuch  his  eldeft  or  only  fon  fliall  attain  the  age  of 
twenty-one  years,  or  if  fuch  eldeft  or  only  fon,  who  ihall  attain  that  age  in  his 
fiather's  life-time,  fhall,  within  the  faid  fpace  of  five  years  after,  do  or  fuffer,  qr 
agree  to  do  or  fuffer,  any  aft  for  the  barring  or  defeating  all  or  any  of  the  efhitesp 
remainders,  limitations  pr  ufcs  in  the  faid  late  duke  of  Mar'b^ough*!  will,  or  ia 
cafe  the  faid  lord  Charles  Spencer  fliall  then  be  eldeft  or  only  fon  of  the  faid  Chat" 
les  duke  o[  Marlborough,  ordcad,  and  the  faid  ladies  Diana  and  Eli^sabeth  Spntcrr 
ihall  be  then  alfo  dead  \  in  each  and  every  of  the  (aid  cafes,  I  declare  the  bequeft 
hereby  made  of  fuch  legacies  to  the  faid  younger  fons  and  daughters  of  the  faid 
Charles  duke  of  Marlborough  to  be  null  and  void ;  which  legacies  hereby  given, 
upon  the  contingencies  aforefaid,  to  the  faid  younger  children  of  the  faid  Char- 
les duke  of  Marlborough,  in  cafe  by  the  aft  of  their  elder  brother  they  fhall  not 
be  prevented  from  having  the  benefit  thereof,  with  what  they  will  be  entitled  to 
of  their  mother's  fortune  by  means  of  the  agreement  or  fettlement  made  on  their 
father  and  mother's  marriage,  may  be  a  competent  provifion  for  them. 

AND  WHEREAS  t  have  in  and  by  my  faid  will  and  teftament  gi%Tn  and  de* 
Vifcd,  unto  the  faid  Hugh  earl  of  Marchtnant,  and  Bevefjham  Filmrr,  the  bulk  of 
my  freehold,  copyhold  and  leafchold  eftates,  IN  TRUS  Tfor  the  fcvcral  pcrfons, 

and 
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and  for  the  fcveral  eftates,  ufeS|  intents  and  pufpofcs  therein  particularly  mentis 
oned :  and  from  and  after  the  determination  thereof  and  fubjedl  theretb,  IN.^ 
TRUST  for  fuch  perfon  or  perfons,  and  for  fuch  eftate  and  eilates^  ufes»  intents 
and  purpofes^  as  I  fhall  by  my  will,  codicil  or  other  writing  by  me  to  be  figned 
in  the  prefence  of  three  or  more  credible  witneiTes^  declare,  direA,  limit  or  ap- 
point, or  to  that  effeA.   .  - 

AND  "WHEREAS  I  have  by  my  faid  will  direAed  the  i:efidue  of  my  pcrfonal 
eftate,  after  payment  of  and  fubje^l  to  the  legacies  and  gifts  therein  mentioned, 
to  be  laid  out  in  the  purchafeof  lands  and  hereditaments  to  be  fetikd  to  and  for 
the  like  ufes  and  purpofes  as  the  faid  bulk  of  my  faid  real  eflate  is  by  my  faid  will 
to  go  unto,  or  to  that  cffeQ: 

AND  WHEREA3  I  have  alfo,  by  my  faid  will,  given  and  devifed  unto  the 
fame  truftees  my  manor  of  Wimbledon^  and  my  freehold  and  leafehold  eftates  in 
fFimUedon,  in  the  county  of  Surry^  upon  divers  other  trufts,  and  fubjcft  to  di^ 
•vers  limitations  in  my  faid  will  contained ;  and  afterwards  IN  TRUST  for  fuch 
perfon  or  perfons,  and  for  fuch  eftate  and  eftates,  ufes,  intents  and  ptirpofes,  as 
I  fhould  by  any  will,  codicil  or  other  writing  by  me  to  be  figned  in  the  prefenct 
of  three  or  more  credibk  witneiTes,  declare,  direct,  limit  or  appoint,  or  to  that 
cffeA,  as  in  and  by  my  faid  will,  whereto  for  greater  certainty  I  refer,  will  ap*< 
pear. 

NOW  I  do  hereby  ratify  and  confirm  all  and  every  the  cftates,  devifes  and  li- 
tnitations,  ufesj  trufts  and  powers  in  my  faid  will  contained  or  fpccified,  not 
hereby  intending  to  revoke,  vary  or  alter  the  fame  in  any  tefpe£t  whatfoever; 
BUT  intending  only  to  give,  dcvlfe  and  bequeath  fo  much  of  my  eftate  and  \n^ 
tereft  in  my  faid  freehold,  copyhold  and  leafehold  eftates  and  lands  to  be  purchaf-- 
ed  with  the  refidue  of  my  pcrfonal  eOute,  as  1  have  not  already  difpofed  of,  in 
and  by  my  faid  will. 

AND  to  that  end  I  do  hereby,  in  purfuance  of  the  powers  referved  by  my  faid 
will,  give,  devife  and  bequeath,  fubjeA  neverthelefs  to  thefeveral  eftates,  ufes, 
trulls,  intents  and  purpofes  in  my  faid  will  mentioned,  as  the  fame  fliall  refpec- 
tivcly  determine,  my  faid  undifpofed  eftate  and  intcreft  in  my  faid  freehold,  co- 
pyhold and  leafehold  eftates  and  lands  to  be  purchafed  with  the  refidue  of  my 
pcrfonal  eftate  refpeftively,  unto  and  among  the  perfons  hereafter  named,  in  man- 
ner following}  that  is  to  fay.  I  DO  GIVE,  devife  and  bequeath  unto  the  faid 
Thomas  duke  of  Leeds^  his  heirs  and  his  afligns.for  ever,  my  eftate  and  intcreft 
undifpofed  of  by  my  faid  will,  in  and  to  my  real  eftate,  late  or  fome  time  of 
•  Mr.  Roboiham^  lying  in  or  near  St.  Albans^  in  the  county  of  Hertford;  as  alfo  in 
and  to  my  leafehold  eftate  in  Romneymarfi^  in  the  county  of  Kenty  making  it  my 
requeft  to  him  not  to  fell  or  difpofe  of  the  manors,  and  lands  that  were  my  late 
father's  or  mother^s  which  may  Jiappcn  to  come  ro  him. 

I  GIVE  and  devife  to  the  faid  Fh'thp^  earl  of  CheflerfieU^  his  heirs,  executors 
and  aifigns,  according  to  the  nature  of  the  eftates  refpedVivcly,  my  eftate  and  intc- 
reft undifpofed  of  by  my  faid  will  in  and  to  my  manor  of  /FimW^Jfl/i,  in  the  coun- 
ty of  Surryy  and  all  my  freehold  and  leafehold  lands  and  hereditaments  at  IFim" 
bledofK  aforefaid  :  and  alio  in  and  to  my  manor,  lands  and  hereditaments  in  the 
county  of  Northampton^  late  the  eftate  of  Sir  IViiUnm  Ncrwich,  hart.  And  alfo 
in  'and  to  my  manor,  lands  and  hereditaments  in  the  county  of  Surry^'  late  the 
eftate  of  Richard  Holdkch^  efq.  And  it  is  my  dcfirc,  that  the  furniture  of  fF/m^ 
Hedon-boxife  go  to  the  faid  carl  of  Chfflafield  therewith,  in  cafe  the  faid  eftates 
at  JVimbUdon  fliall  happen  to  belong  to  him  by  virtue  hereof, 

I  Give  and  devife  to  the  faid  Robert  Macariy^  called  earl  of  CJancarty,mh)s  heirs 

and  affigns  for  cv^r,  my  eftate  and  intcreft  undifpofed  of  by  my  faid  will,  in  and 

Vol.  ir,  ,  M  jn  t» 


I «. 


ixvi  APPENDIX. 

to  all  my  manofi  mefluage,  lands  and  hereditatneDts  in  the  county  of  BurHBg'* 
hamy  late  the  cft^tc  of  Robert  Knight^  cfq. 

To  thcfaid  William  Pitt^  his  heirs>  executors,  and  affigfisfor  ev€r|^  according 
.  lo  the  nature  of  the  eftates  refpeAively^  my  eflate  and  ihtersft  undifpofed  of  fay 
my  faid^  will,  in  and  to  ^1]  and  every  my  manors,  advowforti  mefiuages^  iafids, 
tenements^  tithes  and  hereditaments  in  the  faid  county  of  Buckifi^nm^  \rhicfa 
were  late  the  eftate  of  Richard  Hdnthden^  cfq.  deceafed;  and  in  and  to  my  ma« 
xiors^  advtnvfons,  lands  and  hereditaments  freehold,  copyhold  and  leafehold,  m 
the  county  of  Stafford;  late  the  cftate  of  Thomas  lord  vifcount  Fauconbtrgi  and 
in  and  tomy.manor,  advowrfonsi  parks,  lands^  and  heredkamems  in  the  county 
of  Northampton,  feme,  time  the  eftate  of  Nathaniel 'lotd  CreWf  lord  bUkopoiF 
Durham,  deceafed. 

And  to Brjhopf  efq.  my  godfon,  fan  of  Sir  Cicil  Bijhop,  bart.  hb 

heirs  and  afligns  for  ever,  my  e^ate  and  intereft  undifpofed  of  by  my  laid  will, 
in  and  to  my  manor »  lands  and  hereditaments  in  the  county  of  O^efrrd,  kite  the 
cftate  of  the  faid  Sir  Cecil  Bijhop^  his  ftthcr,  defiring  the  furniture  of  my  dwell* 
ing-^houfe  there  may  go  along  therewith. 

I  likewife'give  and  devife  to  the  faid  Hugh  earl  of  Marchmont^  bis  heirc  aad 
afligns  for  ever^  my  eftate  and  iotereft  undifpofed  of  by  my  faid  v^ilt,  in  and  to 
^11  that  my  manor,  reAory,  advowfon,  capital  mefluage,  meflpages,  lands,  te- 
nements, tithes  and  hereditaments  in  the  faid  county  of  Buckingham,  late  the 
eftate  of  Sir  John  Wjtteronge,  bart.  And  alfo  in  and  to  my  manor,  or  repuned 
manor,  and  my  freehold  meflbagesi  lands  and  hereditaments  in  the  fame  county, 
late,  or  fome  time  the  eftate  of  Sir  Thomas  Tyrrell,  bart.  deceafed;  and  io  and  to 
my  leafehold  eftates  thereivhh  enjoyed  for  the  refidue  of  the  term  that  ikall  hap- 
pen to  be  tlierein. 

I  ALSO  GIVE  and  devife  to  the  faid  Thomas  lord  blfhop  of  Oxford,,  his  hdn 
sjand  afligns  for  ever ;  my  cftate  and  intcreft  undifpofed  of  by  my  faid  will,  in  and 

•  to  my  manor  and  capital  meiTuagey  and  freehold  and  copyhold  mefluages,  lands, 
tenements  and  heredhaments  in  the  county  of.  Bedford,  late  the  eftate  of  Sir  JgAi 
Meres,  knt.    , 

And  to  thi  faid  Biverjham  Filmer,  his  heirs  and  afligns  for  ever,  my  eftate  and 
mtereft  undifpofed  of  by  my  faid  will,  in  and  to  my  manor,  meftuages,  lands, 
tenements,  tithes,  rents  and  hereditaments  in  the  counties  of  Leicejltr  and  Nerth^ 
cmpton,  late  the  eftate  of  Srr  Thomas  Cave,  bart.  and  dame  Elizabeth  his  wifie,  or 
one  of  them. 

And  to  the  faid  Dr.  James  Stephens,  his  heirs  and  aftlgns  for  ever,  my  eftate 
and  intereft  undifpofed  of  by  my  faid  will,  in  and  to  all  my  manor,  meflhagcs, 
advowfon?,  farms,  lands^  tenements  and  hereditaments  in  the  county  of  Berks^ 
late  the  eftate  of  Robert  Parker,  efq.  and  in  and  to  my  manor,  meftuages,  lands 

•  and  hereditaments  in  the  fame  county,  htt  the  eftate  of  Richard  Jonesj  elq.  and 
JViUiam  J^nes  his  fon,  of  one  of  them,  and  in  and  to  my  meftiiagC|  lands  and 
Beredhamenfs  in  the  fame  county,  late  the  eftate  of  Thtmas  Bidford,  clerk,  and 
Temperance  Bedford  his  mother,  or  one  of  them  •,  and  in  and  to  my  manor,  mcf- 
fuages,  lands  and  hereditaments  in  the  county  of  Huntingdon,  late  the  eftate  ot 
WtfKam  AJlell,  efq. 

And  to  my  faid  grandfbn  y^j^vrS^f^rf^r,  bis  heirsy  executors  andaffigns  Ibr 
ever,  according  to  the  nature  of  the  eftates  rcfpeftively,  my  cftate  and  intereft 
umiifpofed  of  by  my  faid  will,  irt  and  to  all  thofe  my  manort,  lands,  tenements, 
reftories,  tithes  and  hereditaments,  freehold,  ctij^yhold  and  leaiehold,  in  the 
countjtsof  NoffcJh^  Bedfordy  Oxford  7kX}d  Northeimptoft^  whith  xrerc  formerly  the 
cftate  of  Gabriel  Armigerj  efq.  Peter  Floyer^  Francis  Haues,  Ed'sctrd  Stsa^g  and 

hf^omfaU 
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Brsfnfiill  Throckmorton,  cfqrs,  and  Mrs.  Elizabeth  Wifemdn,  and  John  Culliford 
^nd  Mary  his  wife,  every,  any  or  cirher  of  them. 

And  ajfo  my  eftate  and  intereft  undifpofed  of  by  my  faid  willj  in  and  to  all 
other  my  manors>  lands  and  hereditaments  not  by  this  codicil  otherwife  given  or 
devifed.  And  alfo  my  eflate  and  intereft  un4irporcd  of  by  my  faid  will,  in  and 
to  thf  lands  aod  hereditaments  to  h«  purebred  with  the  r^fidne  of  my  peribnal 
eftate^  -all  which  devifcrs  oiF  my  faid  undifpoTpd  eflate  and  intereft  in  my  laid  real 
^opybpid  and  leaf$hold  eftatcs,  and  in  and  ^o  the  lands  to  be  purchafed  with  the 
refi^ue  of  oiy  perfonal  eftate  by  this  codicil,  untp  tke  feveral  and  refpeAive  de- 
viies  therein  named,  and  to  t;^ke  only  by  way  of  remainder,  a^  f^^bjeA  and  witl|- 
out  pri^judice  to  the  faid  Several*  uf^s,  iater^fts  ^ad  purpofes  in  my  faid  laft  wUl 
and  teftament  mentioned. 

IN  WITNESS  whereof  I  have  to  this  my  writing,  contained  in  this  and  three 
|ireceding  ikio^  of  parchment,  (which. I  doclare  to  be  a<eodicit  to  my  faid  laft  wilt 
Rnd  teftanMnt?!  and  which  is  to  be  accepted  afid  takea  as  part  tbereof)  fet  my  hand 
and  feali  (to  wit)  my  hand  to  the  bottom  of  each  of  the  faid  three  preceding 
ftios,  and  Hiy  hand  and  feal  to  this  laft  ikin,  and  my  fcal  at  che  top  of  the  firift 
of  the  faid  ikiQS,  where  all  the  faid  ikins  are  fixed  togetheri  this  15th  day  of 
ditgufi^  in  the  year  of  om.  t-ord  \  744, 


THE  WRITINGS,  contamed  in  this  and  the  three  preceding  fkins  of 
parchment,  was  figned  and  fealed  by  the  above  named  Sarah,  duchels 
dowager  of  Mariior^ugh,  and  by  her-publiftied  and  declared  as  and  for 
a  codicil  to  her  laft  will  and  teftament,  in  the  ^efence  of  us  who  have 
hereunder  fubfcribed  our  n«imes  as  wicqeftes  thereto,  in  her  prefeace^ 
and  in  the  prcfence  of  each  other. — The  word  TEN,  in  the  fortietL 
line  of  the  iirft  ikin,  being  firft  written  on  a  rafure  from  a  miftake  ia 
the  fum  given  to  Mr.  FiU  for  a  legacy. 

Sandwich^ 
Cn.  fjeathcoie^ 
Henry  Marjbalh 
/  Richard  H>are^ 

Frbved  at  London,  before  the  worfhipfnl  John  Bettefworth,  doctor  of  Iai«v^ 

mafter,  keeper  or  commiflary  of  the  prerogative  court  of  Canterbury,  oh  the  2d 

<lay  of  November,  1744^  by  the  oaths  of  the  right  honourable  Hugh  earl  of 

Marchmont,  Thomas  lord  bifhop  of  Oxford,  Beverjbam  Filmer,  and  James  Sti-^ 

fhens,  the  executors; 

End  of  the  Duchefs  of  Marlborou€h*3  Will, 


M  m  ^  THE 


xxviii  APPENDIX. 


Time  for  inrol-     ^TTVHE  ftatutcs   lo  Geo.   I.  3  Geo,  a.  6  Geo.  2.  9  Gf9.    II    Cat. 
mcnt  enlarged.        J[     2.  12  GVo,  2.  have  refpcftively  enlarged  the  time  for  inrolfiog 

fuch  will$  made  (ince  the  2<j  Sept.  1717:  And  by  the  ftatuce  16 
Geo.  2.  every  fuch  will  made  fince  the  29  S^^/.  I7i7>  fliall  be  effedoal,  provided 
it  be  inrolled  on  or  before  the  28  Nov.  1743.  but  the  faid  a£l  fhall  not  extend  to 
any  fuch  will  already  made  and  not  inrolled,  of  the  want  of  inrolment  whereof 
advantage  fliall  have  been  taken  on  or  before  the  fecond  day  of  Febrteary  174?, 

whcnpucchifc*  And  by  thc  faid  ftatute  16  Geo.  2.  it  is  enabled,  that  no  purcfaafe 
madebyprotdi->    made  for  valuable  confidcrations  of  any  manors,  meiTuaees,  lands. 

tants  fliall  not\  ^  uj*.  ^  f*./vi_-i 

be  Impeached  \  tenements  or  hereditaments,  or  or  any  mterclt  therein,  bj  any 
for  default  of  \  proteftant,  fliall  be  impeached  or  avoided  by  reafon  that  any  will, 
the  will  of  any  \  through  which  the  title  thereto  is  derived,  hath  not  been  inrolled 
fncfohrollcd"     ^^  *^  required  by  the  faid  acl$,  fo  as  no  advantage  was  taken  of  the 

want  of  inrolment  thereof  before  fiich  purchafe  was  made;  and 
fo  as  fuch  purchafer  had  not  notice  before  fuch  purchafe  was  made,  that  the  per- 
fon  who  made  fuch  will  was  a  papiA ;  and  fo  as  no  decree  or  judgment  hath  been 
obtained  for  want  of  the  inrolment  of  fuch  will. 

Landt,  15*^.  not  By  the  ftatute  3  Geo.  I.  No  manors,  lands,  tenements,  heredi* 
topafsbyihc^  taments  or  any  intercft  I  herein,  or  rent  or  profit  thereout,  fliall 
pitl  unlcfsTnrol-  P^^^j  ^^^^^  ^^  change,  from  any  papift  or  perfon  profcfling  thc  po« 
led,  \^e.  pifh  religion,  by  any  win,'^except  fuch  will  within  fix  months  af- 

ter the  death  of  thc  teftator  fliall  be  inrolled  in  one  of  thc  king's 
courts  of  record  at  Wejlminjler^  or  elfe  within  the  fame  county  ox  counties  where- 
in the  manors,  lands.and  tenements  lie.     -  .    '  ' 

25  G^.  2.  r,  6,  Whereas  fome  doubts  have  arifen  on  the  aft  for  prevention 
of  frau<3s  and  perjuries,  who  fliall  be  deemed  legal  witnefTcs  within  thc  intent 
of  the  faid  aft,  it  is  enafted,  that  if  any  perfon  ihall  attefl  thc  execution  of  any 
will  or  codicil  which  fliall  be  made  after  June  24,  1752,  to  whom  any  bcneiiciAi 
devife,  legacy,  eftate,  interefl,  gift  or  appointment,  of  or  aflefting  any  real  or  per- 
fonal  edate  (other  than  except  charges  on  lands,  tenements  or  hereditaments,  for 
payment  of  any  debt  or  debts)  fliall  be  thereby  given  or  made ;  fuch  devife,  legacy, 
eftate,  interel^,  gift  or  appointment  fliall,  fo  far  only  as  concerns  fuch  perfon  atteft- 
ing  the  execution  of  fuch  will  or  codicil,  or  any  perfon  claiming  under  him,  be 
,  mterJy  null  and  void ;  and  fuct\  perfon  fliall  be 'admitted  as  a  witnefs  to  the  exe- 
cution of  fuch  will  or  codicil  within  the  intent  of  the  faid  aft,  notwithftandiog 
fuch  devife,  legacy,  eftate,  interefi,  gift  cur  appointment,  mentioned  in  fuch  will  or 
codicil.  SeS,  !• 

And  in  cafe  by  any  will  or  codicil,  any  lands,  tenements  or  hereditaments,  areor 
fliall  be  charged  with  any  debt  or  debts ;  and  any  creditor,  whofe  debt  is  fo  charg- 
ed hath  attefted  Qr  fliall  atteft  the  execution  of  fuch  will  or  codicil ;  every  fuch 
creditor,  notwithftanding  fuch  charge,  fliall  be  admitted  as  a  whnefs  to  the  exe- 
cution of  fuch  will  or  codicil  within  the  intent  of  the  faid  aft.  5^^.  2* 

And  if  any  perfon  hath  attefted  the  execution  of  any  will  or  codicil  already 
made,  Qr  fliftll  atteft  the  execution  of  any  will  or  codicil  which  ^^li  be  made,  on 

or 
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or  before  June  24, 1752,  to  whom  any  legacy  or  bcqueft  is  or  (hall  be  thereby  given, 
'^irhetlier  charged  upon  lands,  tenements  pr  hereditaments,  or  not,  and  fuch  per- 
ion  before  he  (hall  give  his  teftimony  concerning  the  execution  of  any  fuch  will 
or  codicil,  (hall  liavebeen  paid,  or  have  accepted  or  releafed,  or  ihaU  have  refuf- 
ed  to  accept  fuch  legacy  or  bequeft,  upon  tender  made  thereof;  fuch  perfon  ihall 
be  admitted  as  a  witnefs  to  the  execution  of  fuch  will  or  codicil,  within  the  intent 
of  the  faid  aA,  notwithftanding  fuch  legacy  or  bequefl.     Se^.  3. 

Provided  that,  in  cafe  of  fuch  tender  and  refufal  as  aforefaid,  fuch  perfon  fliall 
be  in  no  wife  intkled  to  fuch  legacy  or  bequeft,  but  (hall  be  for  ever  afterwards 
barred  therefrom}  and  in  cafe  of  ibch  acceptance  as  aforefaid,  fuch  perfon  (hall 
retain  to  his  own  ufe  the  legacy  or  bequeft  which  (hall  have  been  fo  paid,  fatisfied 
or  accepted,  .notwithftanding  fuch  will  or  c(Aicil  (ball  afterwards  be  adjudged  or 
determined  to  be  void,  for  want  of  due  execution,  or  for  any  other  caufe  or  de- 
fect whatfoever*     Se6i,  4. 

And  in  cafe  any  fuch  legatee  as  aforefaid,  who  hath  attefted  the  execution  of 
any  will  or  codicil  already  made,  or  (hall  atteft  the  execution  of  any  will  or  codi« 
cil  which  (liall  be  made  on  or  before  the  a4th  of  June^  175X9  (halljhave  died  in  the 
life-time  of  the  te(bitor,  or  before  he  (hall  have  received  or  rtlea(ed  the  legacy 
or  bequeft  fo  given  to  him  as  aforefaid,  and  before  he  (liall  have  refufed  to  receive 
fuch  legacy  or  bequeft,  on  tender  made  thereof;  fuch  legatee  (hall  be  deemed  a 
legal  witnefs  to  the  execution  of  fuch  will  or  codicil,  within  the  intent  of  the 
faid  a£l,  notwithftanding  fuch  legacy  or  bequeft,     Sf5f^  5. 

Provided  always,  that  the  credit  of  every  fuch  witnefs,  fo  attefting  the  execu- 
tion of  any  fuch  will  or  codicil,  in  any  of  the  cafes  in  this  a£l  before  mentioned, 
and  all  circumftances  relating  thereto,  (hall  be  fubjeA  to  the  conftderation  and 
determination  of  the  court  and  the'  jury,  before  whom  any  fuch  witnefs  ihall  be 
examined,  or,  his  teftimony  or  atteftation  made  ufe  of;  or  of  the  court  of  equity, 
in  which  the  teftimony  or  atteftation  of  any  fuch  witnefs  (hall  be  made  ufe  of; 
in  like  manner  to  all  intents  and  pur|X)fes,  as  the  credit  of  witne(res  in  all  other 
cafes  ought  to  be  conftdered  of  and  determined,     Se^,  6.  ' 

And  noperfon  to  whomany  beneficial  eftate,  intereft,  gift  or  appointment,  (hall 
•  be  given  or  made,  which  is  hereby  enafted  to  be  null  and  void  as  aforefaid,  or 
who  (hall  have  refufed  to  have  received  any  fuch  legacy  or  bequeft,  or  tender 
made  as  aforefaid,  and  who  ftiall  have  been  examined  as  a  witnefs  concerning  the 
execution  of  fuch  will  or  codicil,  fhall  after  he  (hall  have  been  fo  examined,  de- 
mand or  take  poflefllon  of,  or  receive  any  profits  or  benefit  of  or  from  any  fuch 
eftatCy  intereft,  gift  or  appointment,  fo  given  or  made  to  him  in  or  by  any  fuch 
will  or  codicl,  or  demand,  receive  or  accept,  any  fuch  legacy  or  bequeft,  or  any  fa- 
tisfaclion  or  compenfation  for  the  fame,  in  any  manner  or  under  any  colour  or 
pretence  whatfoever.     StH.  7. 

Provided,  that  nothing  herein  (hall  extend  to  the  cafe  of  any  heir  at  law,  or 
of  any  devile  in  a  prior  will  or  codicil  of  the  fame  tcflator,  executed  and  attefted 
according  to  the  faid  recited  aft,  or  any  perfon  claming  under  them  refpedivcly, 
who  has  been  in  quiet  poft*e(Iion  for  the  fpace  of  two  years  next  preceding  the 
6th  of  May  1751,  as  to  fuch  lands  tenements  and  hereditaments,  whereof  he  has 
been  in  quiet  pofleftion  as  aforefaid ;  nor  to  any  will  or  codicil,  the  validity  or  due 
execution  whereof  hath  been  contefted  in  any  fuit  in  law  or  equity,  commenced 
by  the  heir  of  fuch  devifor,  or  the  devifce  in  any  fuch  prior  will  or  codicil  for  re- 
covering 
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coshering  tbe  Unds^  teaemeat9  of  b^^^dkamenUi  aicntioned  to  he  dcvi&d  ia  joaj 
wUl  or  co^kU  focpoteftdd  or  Any  p^n  tlicereoft  or  for  obtainiog  any  other  judg- 
f»cntor  ikcrec^  relative  thcr<jtQ  on  or  before  the  /JtUdayof  May  1751,  and  wkkh 
hzs  been  alre^idy  determined  in  favoiir  of  fuch  iieir  at  lav  or  dcv'i&c  in  fuck  ptknr 
viU  or  coUicU,  am]  the  comppteocy  of  the  mtneiles  thereto^  fhall  be  adjodgcd 
and  det^rmmed  in  the  fame  oi^noer^  to  all  talents  £ad  purfiofta,  as  i£  this  aft 
had  never  been  n)ade.    Sc^.  S, 

Provided  ueVerthclefs,  that  no  poffcflion  of  any  hdrat  law  or  dcvuce  in  fuA 
prior  Vf'^l  or  codicil  as  afor<3iftid|  or  of  any  perfon  claiming  under  them  refpec- 
tiv<Iy^  which  is  conilflent  witli«  or  may  be  warranted  by  or  under  any  will  or  co* 
dicili  attefted  9c«:ordiQg  to  tbc  true  intent  and  meaning  of  this  a^i  or  where  tbe 
eftate  defcended  pr  might  have  d^feended  to  fuch  heir  at  law,  till  a  futnre  or  ex- 
ecutory devife»  by  virtn^e  of  any  will  or  codicil,  attefted  according  to  tkn  afi, 
fhouici,  or  might  take  effect,  fhall  be  deemed  10  be  a  pofleilion  .within the  intent 
and  meaning  of  the  claufe  herein  laft  before  contained.    &^.  9. 

31  Gf9.  2.  r.  10.  No  ecclcfiaf^ical  court,  or  any  perlbn  whatfoerer,  under 
wy  pretence,  iliall  take  more  thaa  one  (billing  (or  the  teal,  parchmetu,  writing 
and  fuing  ^orth  of  the  probate  of  any  will>  or  any  letters  of  adminiftration, 
granted  to  the  widow  or  children,  father  or  mother,  brother  or  fifter,  of  any 
inferior  officer,  feamcn,  or  marine,  dying  in  the  pay  of  his  majefty's  navy,  and 
'for  tbe  pains,  trouble  ^nd  expcnce  attending  tlse  fuing  forth  of  fuch  probate  or 
letters  of  adminidration  unlefs  the  goods  do  amount  to  the  value  of  zo/.  nor 
more  than  two  (hillings,  unlefs  the  goods  do  amount  to  the  value  of  40/.  nor 
more  than  threes  (hillings,  unlefs  the  goods.do  amount  to  the  value  of  60/.  and 
in  all  cafes  where  it  fhall  be  neceflary  to  ifTue  commiflions  to  fwear  the  widows 
or  children,  father  or  mother,  brother  or  iifter,  being  executor  or  adminiftrators 
of  fuch  inferior  ofHcers,  feamen  or  marines ;  no  ccclcfiaAical  court,  or  any  per- 
ibn  whatfoever,  under  any  pretence  fhall  take  more  than  one  (hilling  for  the  feai, 
parchment,  writing  and  fuing  forth  of  any  fuch  commiflion,  and  for  the  pains, 
trouble,  and  expence  attending  the  fame,  unlef^  the  goods  do  amount  to  20/.  nor 
more  than  two  (hillings  unlefs  the  goods  do  amount  to  40/.  ifor  more  than  three 
fhillings,  unlefs  the  goods  do  amount  to  60  /.  on  pain  of  forfeiting  50/.  to  the 
party  grieved  $  to  be  recovered,  with  full  coft,  by  a£Hon  of  debt,  bill,  plaint  or 
information,  in  any  of  his  majefly's  courts  of  record  at  Weilminfkr  or  eife« 
where.     Se^.  23. 

By  ftatute  26  Ge9.  3.  cap.  63.  No  will  made  by  any  petty  officer  or  (eaman 
11)  the  king';i  fervice,  whereby  any  wages,  pay,  prize  money,  or  allowance  of  mo- 
ney of  any  kind  due  for  fuch  fervice  is  bequeathed,  (hall  be  valid,  unlefsi  if 
made  while  the  party  is  in  the  fervice,  it  being  (igned  before  and  attefted  by  the 
captain,  or  the  officer  then  commanding,  and  one  of  the  fnperior  officers  of  the 
(hip  to  which  the  party  belongs,  and  unlefs  it  fpecify  in  the  body  thereof  the 
name  of  the  (hip,  and  the  number  at  which  the  maker  of  the  will  (lands  upon 
the  (hips  books,  and  contains  a  full  defcriptbn  of  tbe  refiJence,  profeffion,  or 
bufinefs  of  the  perfon  in  whofe  favour  it  was  made,  and  the  day  of  the  month 
artd  the  place  where  it  was  executed,  or  by  the  agent  of  any  of  his  majefty's  hof- 
pitals  or  quarters  appointed  to  receive  (ick  and  wounded  feamen,  in  which  the 
party  may  be  at  the  time*,  or  if  made  by  fuch  officer  or  feamen  difcharged  firooi 
the  fervice,  within  the  bills  of  mortality,  unlefs  it  be  attefted  by  the  officer  ap» 
pointed  by  the  treafurer  of  the  navy,  chief  or  fecond  clerk  there  ^  or  if  made  at 
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any  other  place^  unlefs  k  be  attefted  hj  the  minifter  and  church  wardens  of  the 
parifh  in  England  or  Ireland  or  by  two  elders  of  the  pariih  in  Scotland. 

In  order  to  obtain  a  probate  thereof,  the  will  muft  be  fent  to  a  pro£tor,  by  the 
infpe^kor  of  wills  appointed  by  the  treafurer  of  the  navy. 

If  any  fuch  petty  officer  or  feam^n  (hall  die  inteftate,  the  perfon  claiming  ad- 
ininiftration  muft  apply  by  petition  to  the  faid  infpedtor  who  is  to  grant  a  certifi- 
cate directed  to  a  proctor,  that  letters  of  adminiftration  may  pafs  in  favour  of  the 
petitioner,  if  entitled  thereto  by  law. 

If  any  proftor,  regifter  or  other  officer  of  any  ecclefiaftical  court  ftiall  be  aid- 
ing and  affifting  in  procuring  probate  of  a  will,  or  letters  of  adminlflrationf  for 
the  purpofe  of  enabling  any  perfon  to  receive  fuch  wages,  pay,  prize  money,  or 
allowance  of  money  of  any  kind,  without  firft  obtaining  the  certificate  from  the 
infpe£tor  of  feamens  wills,  or  perfon  authorized  to  officiate  for  him,  every  fuch 
proftor,  regifter,  or  other  officer  Ihall  forfeit  500/.  and  for  ever  after  beinca- 
pable  of  aAing  in  any  capacity  in  any  ecclefiaftical  court  in  Great  Britain  or  Ire- 
land. 
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